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When  Halfway  Houses  Pose  Full-Time  Problems 


A RECENT  INTEREST  AMONG  GOVERNMENT 

officials  in  reducing  prison  populations 
as  a way  to  cut  costs,  stemming  from  the 
2008  Great  Recession  that  resulted  in  sig- 
nificant budget  deficits,  has  placed  renewed 
emphasis  on  the  importance  of  halfway 
houses.  As  more  prisoners  are  released 
there  is  a corresponding  need  for  more 
post-release  housing  - including  reentry 
facilities. 

Loosely  defined  as  a “halfway”  point 
for  prisoners  between  incarceration  and 
freedom,  halfway  houses  have  experienced 
a number  of  problems  that  indicate  the  in- 
dustry is  in  need  of  systemic  improvements. 
If  states  continue  the  trend  of  reducing 
their  prison  populations  and  more  federal 
prisoners  are  released  due  to  sentencing 
reforms  [see,  e.g.,  PLN,  Aug.  2014,  p.26], 
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then  halfway  houses  - also  known  as  Com- 
munity Corrections  Centers  (CCCs)  and 
Residential  Reentry  Centers  (RRCs)  - will 
have  to  increase  their  capacity  as  well  as 
the  quantity  and  quality  of  the  transitional 
services  they  provide. 

An  Industry  Plagued 
with  Problems 

Although  some  halfway  houses  are 
adequately  managed  and  staffed  with  com- 
petent professionals,  others  are  operated 
more  for  profit  than  an  interest  in  helping 
offenders  successfully  return  to  society.  Too 
many  incidents  involving  poorly-supervised 
halfway  house  residents  and  indifferent,  or 
even  criminal,  behavior  by  employees  have 
occurred  in  almost  every  state  as  well  as  the 
federal  prison  system. 

A well-managed  halfway  house  pro- 
vides a safe  environment  for  soon-to-be 
released  prisoners;  some  may  have  been  in 
jail  for  relatively  short  periods  of  time  while 
others  might  have  been  locked  up  for  years 
or  even  decades.  A halfway  house’s  princi- 
pal goal  of  providing  a smooth  transition 
back  to  society  provides  the  first  line  of 
defense  against  recidivism.  Halfway  house 
residents  often  have  few  current  ties  to 
the  community  to  which  they  are  released, 
and  even  if  they  do,  may  not  have  family 
or  friends  to  assist  them.  They  need  viable 
reentry  services,  including  job  placement 
and  housing  assistance,  and  often  require 
substance  abuse  programs.  Too  often, 
though,  halfway  houses  are  viewed  by  their 
owners  and  operators  as  little  more  than  a 
revenue  source. 

However  poor  a halfway  house  might 
be  in  providing  effectual  services  and  pro- 
grams, many  times  it  is  the  only  available 
option.  For  some  state  prisoners  nearing 
release,  placement  in  halfway  houses  is 


mandatory;  other  states  require  no  time 
spent  at  a reentry  facility.  According  to  the 
non-partisan  Pew  Charitable  Trusts,  pris- 
oners in  eight  states  are  allowed  to  “max  out” 
their  sentences  with  no  reentry  programs 
to  smooth  their  return  to  the  community. 
In  those  states,  about  40%  of  prisoners  are 
released  with  no  transitional  services. 

“Now,  policymakers  on  both  sides  of 
the  aisle  are  starting  to  realize  that  if  you’re 
serious  about  public  safety,  you  need  more 
effective  strategies,”  observed  Adam  Gelb, 
director  of  Pew’s  Public  Safety  Performance 
Project. 

According  to  an  April  2014  recidivism 
report  by  the  Bureau  of  Justice  Statistics, 
49.7%  of  offenders  return  to  prison  within 
three  years  after  release  and  55.1%  return 
within  five  years.  Clearly,  most  state  and 
federal  correctional  facilities  do  a poor  job 
of  “correcting”  prisoners  and  preparing 
them  for  release,  which  puts  an  even  greater 
burden  on  halfway  houses  to  supply  reentry 
services. 

If  the  promise  of  the  recent  flurry  of 
prison  population  reductions  and  sen- 
tencing reforms  across  the  nation  is  to  be 
realized,  halfway  houses  must  adapt  to  new 
challenges  and  increased  responsibilities. 
Such  reforms  will  be  rendered  meaningless 
if  a large  percentage  of  newly-released  pris- 
oners re-offend  and  are  re-incarcerated. 

Despite  this  potential  crisis,  there  is 
little  sign  that  either  state  corrections  of- 
ficials or  the  Bureau  of  Prisons  (BOP)  is 
addressing  shortcomings  in  the  current 
halfway  house  system.  Many  reentry  fa- 
cilities are  poorly-managed  and  monitored, 
with  violence,  drug  use  and  escapes  that  are 
aggravated  by  widespread  indifference  and 
misconduct  by  staff  members. 

Further,  halfway  house  programs 
sometimes  reflect  a corrupt  system  that 
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After  nearly  a decade,  the  Federal  Communications  Commission  (FCC)  took  action  in  2013  and  issued  an  order, 
effective  February  11,  2014,  that  capped  the  cost  of  interstate  (long  distance)  prison  phone  rates.  This  led  to  an 
almost  80%  decrease  in  interstate  phone  costs  in  some  states,  and  those  costs  are  now  capped  at  $. 25/minute  for 
collect  calls  and  $.21/minute  for  debit  and  prepaid  calls.  On  November  21,  2014,  the  FCC’s  Second  Further 
Notice  of  Proposed  Rulemaking  was  published  in  the  Federal  Register,  seeking  public  comment  on  reducing 
in-state  (intrastate)  prison  and  jail  phone  rates  and  related  issues,  including  ancillary  charges.  The  deadline 
to  submit  comments  was  extended  to  January  12,  2015  but  you  can  still  file  comments  after  that  date. 

You  can  submit  a public  comment  to  the  FCC;  even  if  you  have  sent  comments  before,  you  can  resubmit  them  or 
submit  new  information.  Please  write  to  the  FCC  as  soon  as  possible,  addressing  any  of  the  following  topics: 

• Positive  Impact  of  the  FCC  Order  Reducing  Interstate  Calls:  Let  the  FCC  know  how  the  rate  caps  on 
interstate  prison  phone  calls  have  resulted  in  lower  costs  or  helped  you  and  your  family! 

• Negative  Impact  of  Intrastate  Phone  Calls:  While  the  FCC  capped  long  distance  phone  rates,  the  order 
did  not  apply  to  in-state  calls,  which  make  up  85%  of  all  calls  from  prisons  and  jails.  How  much  do  you 
or  your  family  pay  for  in-state  phone  calls?  The  FCC  needs  to  hear  about  this  issue  so  they  know  why 
intrastate  prison  phone  rates  need  to  be  reduced,  too. 

• Ancillary  Fees:  Do  you  or  your  family  have  to  pay  extra  fees  (ancillary  fees)  to  make  or  accept  calls,  such 
as  fees  to  set  up,  add  money  to  or  cancel  a prepaid  or  debit  prison  phone  account?  Are  you  charged  fees  but 
were  not  told  about  them  before  they  were  charged?  How  much  are  these  fees?  Have  they  increased? 

• Importance  of  Prison  Phone  Reforms:  Tell  the  FCC  why  it  is  important  to  enact  permanent  reform  of 
prison  phone  rates  for  interstate  and  in-state  calls,  including  rate  caps  and  the  elimination  of  “commission” 
payments  to  corrections  agencies.  Also,  the  FCC  needs  details  about  fee-based  video  visitation  services. 

Comments  can  be  sent  by  mail  to: 

Marlene  H.  Dortch,  Secretary 
Federal  Communications  Commission 
445  12th  Street,  SW;  Room  TW-B204 
Washington,  DC  20554 

Address  the  letter  “Dear  Secretary  Dortch,”  and  please  speak  from  your  personal  experience.  You  must  state  the 
following  in  your  letter:  “This  is  a public  comment  for  the  Second  Further  Notice  of  Proposed  Rulemaking  for 
WC  Docket  Number  12-375.”  Note  that  your  comment  will  be  made  part  of  the  FCC’s  public  docket. 

People  with  Internet  access  can  register  their  comments  online  with  the  FCC,  by  entering  Proceeding  Number 
12-375  and  uploading  a document  at  this  address:  http://apps.fcc.gov/ecfs/upload/display.action?z=nyy6z 

For  more  information  about  the  fight  to  reduce  prison  phone  rates,  visit  the  Campaign  for  Prison  Phone  Justice: 

www.phonej ustice.org 
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awards  contracts  on  the  basis  of  political 
favoritism  or  cronyism  rather  than  the 
ability  to  reduce  recidivism;  halfway  house 
contracts  are  sometimes  seen  as  way  for 
government  officials  to  reward  political 
backers  and  campaign  contributors. 

In  any  other  business  or  industry,  the 
level  of  failure  and  corruption  present  at 
some  halfway  houses  would  result  in  whole- 
sale employee  terminations  and  changes  in 
management,  but  as  in  many  correctional 
facilities,  there  is  little  accountability. 

Some  companies  and  organizations 
that  operate  halfway  houses  try  to  do  their 
best  to  provide  the  services  that  soon-to-be- 
released  prisoners  need.  Dismas  Charities, 
for  example,  which  runs  reentry  facilities 
nationwide,  has  a good  reputation  in  the 
industry.  While  even  Dismas  has  had  its 
share  of  problems,  it  seems  to  genuinely 
care  about  the  quality  of  its  transitional 
services. 

According  to  Dismas,  “Our  history 
has  taught  us  that,  to  be  effective  in  the 
process  of  reintegration,  we  need  to  focus 
on  three  critical  areas  that  have  proven  to 
deliver  the  best  results:  Education,  Em- 
ployment, and  Support.  Each  program 
employs  evidence-based  practices,  and  the 
use  of  validated  risk/needs  assessments  to 
reduce  recidivism. ’’Additionally, “A  critical 
component  of  all  our  work  is  a focus  on 
helping  our  residents  obtain  meaningful 
employment.  Through  employment,  our 
residents  repay  their  debts  to  society  and 
become  responsible,  independent  citizens, 
taxpayers,  parents,  and  contributors  to  the 
community.” 

Unfortunately,  not  all  halfway  houses 
are  focused  on  reentry  services  and  pro- 
grams. States  that  have  faced  significant 
problems  with  halfway  houses  include 
New  Jersey,  Florida  and  Pennsylvania. 
The  federal  prison  system’s  use  of  contract 
halfway  houses  has  also  not  been  exempt 
from  criticism. 

CEC  in  New  Jersey 

New  Jersey  has  embarked  on  a grand 
experiment,  shifting  thousands  of  prison- 
ers from  expensive-to-run  state  prisons 
into  less  costly,  privately-operated  halfway 
houses.  The  state’s  prison  system  has  under 
25,000  beds  while  approximately  3,500  of- 
fenders and  parolees  are  housed  in  around 


two  dozen  halfway  houses.  But  the  system 
is  not  without  its  problems;  about  5,100 
residents  have  absconded  from  halfway 
houses  since  2005,  and  former  employees 
and  residents  report  that  drug  and  alcohol 
use,  crime  and  violence  are  rampant  at  some 
facilities. 

The  state’s  largest  player  in  the  private 
halfway  house  industry  is  Community 
Education  Centers  (CEC),  a New  Jersey- 
based  for-profit  company  that  manages  jails, 
prisons  and  transitional  centers  throughout 
the  United  States. The  firm  operates  six  large 
halfway  house  facilities  in  New  Jersey  that 
contain  1,900  of  the  state’s  reentry  beds. 
CEC  also  runs  the  900-bed  Albert  M.  “Bo” 
Robinson  Assessment  and  Treatment  Center 
(Robinson  Center),  which  functions  as  both 
a halfway  house  and  intake  center  for  state 
prisoners  transitioning  into  the  halfway 
house  system.  Prisoners  deemed  low  risk 
by  CEC  are  transferred  from  the  Robinson 
Center  to  other  halfway  houses,  including 
those  operated  by  other  companies. 

CEC  is  deeply  enmeshed  in  New 
Jersey  politics.  The  state’s  Governor,  Chris 
Christie,  was  registered  as  a lobbyist  for 
the  company  in  2000  and  2001.  He  later 
maintained  close  ties  with  CEC,  visiting 
and  praising  the  company’s  facilities  while 
serving  as  a U.S.  Attorney  - a position  that 
has  little  to  do  with  state  corrections. 

Further,  William  J.  Palatucci,  a senior 
vice  president  at  CEC,  was  Christie’s  close 
friend,  political  advisor  and  former  law 
partner.  Palatucci  served  as  co-chair  of 
Christie’s  2010  inaugural  committee.  After 
Christie  became  governor  in  2010,  he  hired 
the  son-in-law  of  John  J.  Clancy,  CEC’s 
founder  and  CEO,  to  work  as  an  assistant 
in  the  governor’s  office. 

Such  is  CEC’s  political  clout  that, 
in  the  1990s,  state  regulators  allowed  the 
company  to  set  up  a nonprofit  organiza- 
tion called  Education  and  Health  Centers 
of  America  (EHCA)  to  skirt  the  state’s 
requirement  that  only  nonprofit  agencies 
receive  contracts  to  operate  halfway  houses. 
EHCA,  which  has  a mere  ten  employees, 
contracts  with  New  Jersey  to  provide  half- 
way houses,  which  are  then  managed  by 
CEC.  Clancy  receives  a $351,346  annual 
salary  from  EHCA,  which  is  required  to 
disclose  its  financial  reports,  in  addition  to 
the  salary  he  receives  from  CEC. 

The  primary  purpose  of  EHCA  ap- 
pears to  be  to  funnel  the  millions  of  dollars 
it  gets  from  state  and  county  agencies  to 
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CEC  as  its  sole  “subcontractor”  to  operate 
halfway  houses.  Therefore,  the  vast  majority 
of  the  $71  million  CEC  received  from  the 
state  and  various  New  Jersey  counties  in 
fiscal  year  2011  came  through  EHCA.  In 
2011,  New  Jersey’s  Comptroller  criticized 
the  state’s  contracts  with  halfway  houses 
and  singled  out  EHCA,  citing  its  close 
connections  to  CEC.  [See:  PLN,  July  2012, 
P-24]. 

The  total  state  and  county  budget  for 
private  halfway  houses  in  New  Jersey  was 
$105  million  in  FY  2011.  With  so  much 
money  at  stake,  there  are  concerns  whether 
reentry  facilities  are  providing  competent 
and  cost  effective  services.  One  persistent 
problem  has  been  a high  number  of  escapes 
by  halfway  house  residents. 

An  Epidemic  of  Escapes 

“The  system  is  a mess,”  declared  Thad- 
deus  B.  Caldwell,  a senior  state  corrections 
investigator  who  spent  years  tracking 
escapees  from  halfway  houses.  “No  matter 
how  many  escaped,  no  matter  how  many 


were  caught,  no  matter  how  many  com- 
mitted heinous  acts  while  they  were  on  the 
run,  they  still  kept  releasing  more  guys  to 
halfway  houses,  and  it  kept  happening  over 
and  over  again.” 

The  number  of  escapes  from  halfway 
houses  astonished  even  people  involved 
in  the  corrections  system  - 46  escapes 
in  September  2011,  39  in  October,  40  in 
November  and  38  in  December.  After 
he  instituted  reforms,  Governor  Christie 
bragged  that  “only”  181  residents  absconded 
from  halfway  houses  in  the  first  five  months 
of  2012. 

About  10,000  New  Jersey  state  pris- 
oners and  parolees  pass  through  halfway 
houses  each  year.  CEC  officials  have  used 
that  number  to  claim  the  escape  rate  from 
their  facilities  is  “staggeringly  low.”  How- 
ever, that  argument  holds  little  water  when 
one  compares  the  escape  rate  to  that  of 
the  state  prison  system  or  considers  there 
are  only  about  3,500  offenders  in  reentry 
facilities  at  any  given  time. 

Halfway  house  officials  complain  that 
residents  who  return  late  from  work  release 
assignments  or  who  surrender  after  a few 
days  of  being  absent  are  harmless,  yet  are 


often  considered  escapees.  They  also  point 
out  that  their  employees  are  unarmed  and 
without  authority  to  stop  an  escape,  and 
that  they  depend  on  educating  halfway 
house  residents  as  the  best  option  to  prevent 
them  from  absconding. 

Those  points  may  have  some  validity, 
but  ignore  the  fact  that  many  of  the  escapes 
have  occurred  at  “locked-down”  halfway 
houses  - those  with  no  work-release  pro- 
gram - and  few  escapees  are  prosecuted 
once  caught.  For  example,  the  prosecution 
rate  for  residents  who  abscond  in  Essex 
County  has  been  around  10%  since  2009. 

Sometimes  the  low  prosecution  rate 
reflects  a lack  of  interest  by  local  prosecutors 
in  pursuing  a relatively  minor  infraction 
that  can  be  handled  through  the  prison 
system’s  disciplinary  process.  Yet  law  en- 
forcement officials  often  don’t  even  know 
a halfway  house  resident  has  escaped  until 
they  commit  another  crime  - and  some- 
times not  even  then. 

Rafael  Miranda  absconded  from  a half- 
way house  in  December  2009  and  was  on 
the  run  for  four  months  until  he  fatally  shot 
a man  in  Newark.  In  2010,  David  Goodell, 
imprisoned  for  assaulting  his  ex-girlfriend, 
escaped  from  Logan  Hall,  a halfway  house 
with  one  of  the  highest  escape  rates,  and 
murdered  a woman  who  had  broken  ofFher 
relationship  with  him.  Valeria  Parziale  es- 
caped from  a Trenton  halfway  house  in  2009; 
nine  days  later  she  used  a knife  to  cut  ofF  a 
man’s  ear  in  a liquor  store.  She  was  charged 
with  assault  but  not  escape,  because  prosecu- 
tors were  unaware  she  was  an  escapee. 

More  recently,  Jahmel  Glanton,  19, 
walked  away  from  the  Robinson  Center 
in  December  2013,  just  three  days  after 
he  arrived  at  the  facility;  he  was  captured 
more  than  three  weeks  later  on  January  11, 
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2014  and  charged  with  possession  of  crack 
cocaine  and  obstructing  the  administration 
of  law. 

Halfway  houses  run  by  the  nonprofit 
Kintock  Group  have  accounted  for  almost 
half  the  escapes  in  New  Jersey  in  recent 
years.  CEC  has  used  that  fact  to  deflect 
criticism  that  there  is  something  wrong 
with  the  company’s  management  of  its 
halfway  houses,  but  the  Kintock  Group 
pointed  out  that  all  of  the  prisoners  sent 
to  its  facilities  first  go  through  the  CEC- 
run  Robinson  Assessment  and  Treatment 
Center  for  evaluation.  Only  those  deemed 
low- risk  by  CEC  are  transferred  to  Kintock 
halfway  houses. 

From  2009  through  2011,  16%  of 
escapees  absconded  from  CEC-operated 
facilities  but  another  43%  had  first  been 
evaluated  as  low-risk  by  CEC  before  flee- 
ing from  other  halfway  houses. Therefore,  it 
appears  that  improper  evaluation  by  CEC 
was  a contributing  factor  in  at  least  some 
of  the  escapes. 

Another  explanation  is  the  growth 
in  the  percentage  of  prisoners  convicted 
of  violent  crimes  being  sent  to  halfway 
houses.  That  figure  increased  from  12%  in 


2006  to  21%  in  2012,  and  coincided  with  a 
budget-savings-driven  expansion  in  the  use 
of  halfway  houses.  It  costs  between  1125 
and  $150  a day  to  house  a prisoner  in  a state 
prison,  but  only  $60  to  $75  to  put  the  same 
prisoner  in  a reentry  facility. 

Some  former  halfway  house  residents 
and  workers  have  provided  a different  ex- 
planation for  the  high  number  of  escapes, 
saying  reentry  facilities  are  often  violent, 
dangerous  and  gang-infested,  rampant  with 
drugs  and  other  contraband,  and  residents 
are  not  closely  monitored. 

“This  industry  just  infuriates  me,” 
stated  Nancy  WolfF,  director  of  the  Center 
for  Behavioral  Health  Services  and  Crimi- 
nal Justice  Research  at  Rutgers  University. 
“If  you  want  to  go  there  and  sit  in  peer-run 
groups  - or  hang  out  and  smoke  and  play 
cards  and  have  access  to  drugs  - it’s  a great 
place.” 

According  to  Vanessa  Falcone,  32, 
there  is  a much  darker  side  to  halfway 
houses.  Falcone  was  assigned  to  a cleaning 
crew  at  the  Robinson  Center  in  2009  when 
an  employee  ordered  her  into  a closet  and 
forced  her  to  perform  oral  sex. 

“He  took  his  pants  off  and  grabbed  my 


hair  and  pushed  me  down,”  she  said.  “That 
started  a few  weeks  of  basically  hell.”  After 
another  staff  member  learned  what  was 
happening,  Falcone  was  moved  to  a differ- 
ent facility  and  the  employee  was  fired  but 
not  prosecuted. 

In  a similar  incident,  a woman  who  es- 
caped from  the  Robinson  Center  told  police 
after  being  caught  that  she  was  trying  to  get 
away  from  a counselor,  Joseph  A.  Chase, 
who  had  repeatedly  raped  her.  When  po- 
lice searched  Chase’s  car  they  found  drugs; 
they  then  arrested  him  on  charges  of  sexual 
assault  and  drug  possession.  CEC  officials 
said  it  was  an  isolated  incident. 

Mass  Escape  from  Logan  Hall 

Hurricane  Sandy  and  a lack  of  preparation 
or  training  for  unusual  weather  allowed 
residents  at  one  New  Jersey  halfway  house 
to  run  rampant,  resulting  in  the  escape  of 
fifteen  prisoners. 

Although  designated  a halfway  house, 
Logan  Hall,  operated  by  CEC,  is  designed 
and  run  more  like  a jail.  Residents  are 
locked  into  small  rooms,  the  facility  is  sur- 
rounded by  fences  topped  with  razor  wire, 
and  the  doors  and  gates  are  electronically- 
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controlled.  When  the  power  failed  as  a 
result  of  Hurricane  Sandy  on  October  29, 
2012,  all  of  the  doors  unlocked. 

The  opened  doors  allowed  dozens  of 
male  residents  at  Logan  Hall  to  get  into  the 
hallways.  Once  there  they  destroyed  furni- 
ture and  vending  machines,  tore  signs  with 
messages  such  as  “Stop  Lying”  and  “Admit 
When  You  Are  Wrong”  off  the  walls,  and 
threatened  employees  and  female  residents. 

The  CEC  workers  were  unable  to  or- 
ganize an  effective  response  to  the  mayhem. 
Poorly  paid,  trained  and  equipped,  none  of 
them  knew  how  to  start  the  backup  genera- 
tor; they  didn’t  even  have  a flashlight. 

One  supervisor  confronted  a group 
of  male  residents  wearing  improvised  face 
masks  who  were  headed  toward  the  rear  of 
the  building  where  the  women  were  housed. 
While  the  supervisor  kept  the  men  at  bay, 
other  staff  members  moved  the  female 
residents  to  a reception  area  that  could  be 
manually  locked.  They  stayed  there  until 
the  police  arrived. 

Thwarted  in  their  efforts,  the  masked 


men  grabbed  chairs  and  blankets  to  scale 
the  perimeter  fence  and  left  Logan  Hall 
through  the  unlocked  front  door.  They 
quickly  discovered  that  the  front  gate  was 
open,  too. 

Of  the  15  residents  who  escaped,  six 
were  recaptured  within  three  days,  another 
six  were  caught  between  three  and  six  days 
later,  two  eluded  authorities  for  about  a 
week  and  only  one  remained  free  after  two 
weeks. 

Governor  Christie  was  strangely  silent 
about  the  events  at  Logan  Hall  during 
Hurricane  Sandy.  Assemblyman  Charles 
Mainor,  chairman  of  the  Law  and  Public 
Safety  Committee,  was  troubled  by  the 
administration’s  failure  to  disclose  the 
incident. 

“I  did  not  know.  Of  course,  they  would 
not  want  me  to  know,”  said  Mainor,  refer- 
ring to  Christie’s  strong  support  for  CEC 
and  his  close  friend,  CEC  vice  president 
William  J.  Palatucci,  who  left  the  company 
in  November  2012  after  extensive  news 
coverage  about  problems  at  CEC-run 
halfway  houses. 

Fifty  officers  from  four  law  enforce- 
ment agencies,  including  the  Essex  County 


Sheriff’s  Department,  Essex  County 
Correctional  Department,  Newark  Police 
Department  and  New  Jersey  Parole  Board, 
responded  to  the  incident  at  Logan  Hall. 
Newark  Mayor  Cory  A.  Booker  said  it  was 
“obviously  a serious  event.”  Joe  Amato, 
president  of  the  Essex  County  guards  union 
and  an  opponent  of  privately-operated  half- 
way houses,  took  it  a step  further. 

“The  place  was  turned  upside  down,”  he 
said.  “The  inmates  basically  rioted.” 

Amato’s  take  may  be  an  exaggeration 
since  no  one  was  injured  at  Logan  Hall.  But 
it  is  probably  not  an  exaggeration  to  agree 
with  one  of  the  responding  law  enforcement 
officers  who,  on  the  condition  of  anonymity, 
said  there  were  moments  when  the  situa- 
tion at  the  facility  could  have  spiraled  out 
of  control. 

None  of  the  state  or  county-run  jails 
and  prisons  in  New  Jersey  experienced 
disturbances  or  escapes  during  Hurricane 
Sandy. 

Violence,  Drugs  and  Gangs 

Both  prisoners  and  former  employees  have 
described  the  Robinson  Center  as  danger- 
ous - especially  at  night.  Residents  are 
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housed  in  barracks-style  rooms  with  only 
one  or  two  staff  members  to  oversee  each 
170-bed  unit.  Some  employees  are  so  afraid 
they  refuse  to  patrol  the  halls. Thus,  at  night, 
the  rules  of  the  jungle  prevail  - with  rob- 
beries, sexual  assaults  and  the  weak  being 
preyed  upon  by  the  strong.  Employees  have 
said  many  prisoners  ask  to  be  returned  to 
the  state  prison  system  because  they  feel 
safer  there. 

“They  definitely  told  me,  ‘I  want  to  go 
back  to  prison,’”  said  former  Robinson  Cen- 
ter GED  teacher  Assenka  Okiloff  “They 
would  tell  me  that  all  the  time.” 

“It’s  not  a safe  environment,  not  safe 
for  inmates  or  for  staff,”  agreed  Robert 
Brumbaugh,  former  deputy  director  of 
security  at  the  Robinson  Center  and  a 25- 
year  veteran  of  the  corrections  system.  “It 
was  horrendous.” 

The  purpose  of  the  Robinson  Center 
and  other  halfway  houses  is  to  provide 
resources  and  programs  to  help  prison- 
ers succeed  following  their  release.  How 
could  it  be,  then,  that  when  Mercer  County 
conducted  a surprise  drug  test  of  75  county 
prisoners  held  at  the  Robinson  Center  in 
August  2009, 55  (73%)  tested  positive? 

The  facility  is  “like  the  projects,”  stated 
Matthew  Leibe,  who  was  housed  at  the 
Robinson  Center  in  2011.  “I’m  walking 
down  the  hallway  from  mess  and  I’m 
getting  approached  by  everybody  selling 
everything  - ‘I’ve  got  batteries,  T-shirts, 
weed,  heroin,  coke.’” 

One  explanation  given  by  former  em- 
ployees for  the  prevalence  of  drugs  at  the 
halfway  house  was  rampant  falsification  of 
prisoner  records. The  records  reported  drug 
treatment  and  other  classes  as  well  as  drug 
tests,  all  of  which  never  occurred.  And  when 
classes  were  provided,  they  were  given  in  a 


haphazard  manner  or  by  untrained  employ- 
ees who  merely  read  the  program  materials 
to  a group  of  residents. 

Denette  Pasqualini,  40,  was  hired  as  a 
counselor  at  the  Robinson  Center  in  June 
2011.  She  had  what  she  thought  was  relevant 
experience  working  security  at  Six  Flags,  but 
soon  found  things  were  very  wrong  at  the 
facility.  Supervisors  drank  whiskey  hidden 
in  soda  bottles,  counselors  were  having  sex 
with  residents  and  when  she  tried  to  inter- 
vene after  one  resident  stabbed  another  with 
a pen,  other  prisoners  held  her  back.  She 
also  observed  counselors  warning  residents 
of  upcoming  drug  tests,  allowing  them  to 
take  urine  cups  into  the  bathroom  without 
supervision  and  simply  doctoring  test  results 
so  they  showed  prisoners  passing  drug  tests 
who  had  not  been  tested. 

“The  staff  is  from  the  Trenton  area  and 
know  the  inmates  from  the  streets,”  said 
Pasqualini.  “They  say:  ‘I’m  not  going  to  give 
her  a drug  test.  I know  her.  I’ll  let  it  go.’” 

Cynthia  Taylor,  55,  another  former 
Robinson  Center  counselor,  falsified  records 
and  saw  others  falsify  them  after  she  was 
hired  despite  having  no  previous  counseling 
experience.  She  was  told  to  give  lectures  on 
drug  treatment  and  parenting. 

“We  all  understood  it  was  a numbers 
game,”  she  said.  “[CEC]  made  money  not 
on  how  many  people  were  rehabilitated. 
‘How  many  bodies  can  we  get  in  here  and 
keep  here  for  a certain  amount  of  time?’ 
That’s  what  they  were  interested  in.” 

When  these  kinds  of  problems  are 
brought  to  the  state’s  attention  they  are 
often  ignored,  according  to  Bronislaw  Szulc, 
formerly  a senior  state  official  in  charge  of 
investigating  halfway  houses.  Szulc  said  he 
submitted  extensive  documentation  con- 
cerning drugs,  violence,  escapes  and  poor 


security  at  the  Robinson  Center  and  other 
halfway  houses  before  retiring  in  2010.  But 
state  officials  rarely  held  the  operators  of  the 
facilities  accountable,  instead  demanding 
that  he  soften  the  criticism  in  his  reports. 

“I  was  told  to  stand  down  and  ease  up  - 
not  to  go  after  things  so  hard,”  he  said. 

The  influence  of  gangs  explains  some 
of  the  prevalence  of  violence  and  drugs  at 
halfway  houses.  “Beyond  outright  threats 
and  shakedowns,  even  time  on  a facility’s 
pay  phone  was  found  to  be  controlled  and 
sold  by  gang  members, ’’said  Lee  C.  Seglem, 
assistant  director  of  the  State  Commission 
of  Investigation,  which  reviewed  the  influ- 
ence of  gangs  in  New  Jersey’s  corrections 
system  in  2009.  The  commission  found 
that  gangs  were  a much  greater  problem  in 
halfway  houses  than  prisons. 

Some  reentry  facilities  have  a form  of 
work  release,  which  might  account  for  the 
presence  of  drugs  and  other  contraband. 
The  Robinson  Center  is  not  one  of  them; 
rather,  it’s  a locked-down  facility.  Despite 
its  locked-down  status  there  have  been  at 
least  nine  escapes  since  2009,  and  drug  use 
is  rampant. 
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CEC’s  hiring  standards  may  also 
contribute  to  contraband  problems  in  its 
halfway  houses.  Dana  Vetrano,  who  was 
hired  as  a counselor  at  the  Robinson  Center, 
had  done  time  for  robbery  - and  wasn’t  the 
only  ex-con  employed  by  the  company. 

“They  were  from  the  streets,”  she 
said  of  other  staff  members  with  criminal 
records.  “They  needed  a job,  they  came  in 
from  the  street,  they  were  hired  - that  was 
it.  They  had  no  qualifications,  nothing.” 

So  what  is  Governor  Christie’s  ad- 
ministration doing  to  reign  in  the  anarchy 
and  escapes  at  the  state’s  halfway  houses? 
According  to  David  W.  Thomas,  executive 
director  of  New  Jersey’s  parole  board,  his 
agency  conducted  an  inquiry.  But  Thomas 
refused  to  provide  any  details  of  the  inquiry 
and,  when  asked  for  a copy  of  the  findings, 
said  “There  is  no  actual  document.” 


In  July  2012,  the  New  Jersey  legislature 
held  two  days  of  hearings  into  gang  activity, 
violence  and  drug  use  at  halfway  houses. 
The  hearings  were  prompted  by  a New 
York  Times  expose  that  revealed  problems 
at  reentry  facilities,  based  on  a ten-month 
investigation  by  the  paper.  Afterwards, law- 
makers vowed  to  introduce  bills  to  increase 
oversight  of  halfway  houses  and  improve 
contracting  procedures. 

In  August  2012,  $45,000  in  fines  was 
levied  for  nine  escapes  from  six  halfway 
houses,  two  of  which  were  operated  by 
CEC.  That  was  the  largest  sanction  im- 
posed on  privately-run  halfway  houses;  the 
only  other  fines  amounted  to  $30,000  in 
April  2012  for  six  escapes  (including  four 
at  CEC  facilities). 

At  the  same  time  the  state  was  im- 
posing fines  for  repeated  escapes,  the 
Christie  administration  was  working  to 
reduce  halfway  house  oversight.  In  June 
2012,  Governor  Christie  issued  a line-item 
veto  to  curtail  new  disclosure  requirements 
and,  two  months  later,  significantly  weak- 
ened a requirement  for  audits  of  halfway 
house  contracts. 

In  July  2012,  Christie  signed  a bill 
to  expand  the  state’s  drug  court  program 
by  making  it  mandatory  for  non-violent 
offenders,  which  was  expected  to  vastly 
increase  the  number  of  people  entering  drug 
treatment.  As  such  programs  are  provided 
at  halfway  houses,  the  legislation  will  likely 
increase  the  state’s  halfway  house  popula- 
tion, benefiting  CEC  and  other  reentry 
facility  contractors. 


“You’ll  see  an  expansion  of  halfway 
houses,  an  expansion  of  opportunities  in 
the  state  when  they  know  there’ll  be  more 
people  who  are  available  to  enter  these  pro- 
grams,” Governor  Christie  said.  “So  I think 
you’ll  see  an  expansion  of  them  beyond 
where  they  are  now.” 

Litigation  Over  Halfway  Houses 

Lawsuits  have  further  highlighted  prob- 
lems with  halfway  houses  in  New  Jersey. 
The  union  that  represents  Essex  County 
guards  filed  suit  in  state  Superior  Court 
in  August  2012,  alleging  that  the  largest 
halfway  house  in  the  state,  the  1,200-bed 
CEC-run  Delaney  Hall  in  Newark,  has 
been  operating  for  more  than  a decade 
without  legal  authority. 

The  suit,  filed  by  the  Policemen’s  Be- 
nevolent Association,  claims  that  EHCA 
is  “a  sham  nonprofit  corporation  engaged 
solely  in  activities  designed  to  generate  in- 
come” for  CEC.  In  addition  to  the  funding 
it  receives  for  housing  state  prisoners  and 
parolees,  CEC  also  received  a $130  million 
contract  in  December  2011  to  house  Essex 
County  prisoners  at  Delaney  Hall.  The 
county,  in  turn,  rents  its  jail  beds  to  federal 
authorities  to  house  federal  prisoners  and 
immigration  detainees,  at  a substantial 
profit. 

“We  need  to  get  a judge’s  opinion  on 
whether  or  not  it’s  illegal,”  said  union  local 
president  Joe  Amato,  a named  plaintiff  in 
the  lawsuit.  “When  you  incorporate  profits 
into  corrections,  that’s  when  corners  are 
cut,  because  everyone  is  worried  about  the 
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bottom  line  instead  of  safety.” 

Further,  former  CEC  chief  financial 
officer  David  N.T.  Watson  filed  suit  against 
the  company  in  201 1 . Watson  claimed  that 
CEC’s  founder  and  CEO,  John  J.  Clancy, 
lied  about  the  company’s  financial  condi- 
tion when  recruiting  him;  he  also  alleged 
he  was  improperly  fired.  Documents  in  the 
lawsuit  revealed  that  CEC  was  in  crisis 
as  early  as  2009.  The  records  showed  the 
firm  had  defaulted  on  its  debts  in  January 
2010  and  contemplated  bankruptcy  that 
same  year. 

CEC’s  fiscal  problems  began  when  it 
expanded  in  states  like  Alabama  and  Texas; 
the  company  borrowed  heavily  for  the  ex- 
pansion but  was  reportedly  unable  to  make 
its  payments. To  avoid  a debt  crisis  and  have 
enough  money  to  pay  its  employees,  CEC 
laid  off  staff  More  than  15  former  workers 
told  The  New  York  Times  that  the  lower 
staffing  levels  resulted  in  reduced  reentry 
services  for  halfway  house  residents. 

In  December  2010,  CEC  obtained 
$235  million  in  financing  with  an  interest 
rate  of  15.25%,  which  served  as  a tempo- 
rary band-aid  for  the  company’s  debt  crisis. 
The  following  year  the  firm  received  $71 
million  from  state  and  local  governments 
and  had  expenditures  that  exceeded  $105 
million.  To  forestall  bankruptcy,  CEC  gave 
“investors  without  substantial  experience  in 
corrections  a role  in  running  the  company,” 
according  to  the  Times. 

LLR  Partners,  a Philadelphia-based 
private  equity  firm,  and  other  investors  con- 
tributed $53  million  to  CEC,  largely  due 


to  then-vice  president  William  Palatucci’s 
close  relationship  with  Governor  Christie. 
The  company  has  evidently  weathered  the 
financial  storm,  as  it  remains  in  business  and 
hasn’t  filed  for  bankruptcy  protection. 

Watson’s  lawsuit  against  CEC  was  re- 
solved in  October  2012  under  undisclosed 
terms.  See:  Watson  v.  CEC,  U.S.D.C.  (D. 
NJ),  Case  No.  2:ll-cv-04855-WJM-MF. 

Halfway  Houses  in 
the  Sunshine  State 

According™  a 2012  report  by  Florida’s 
Tampa  Bay  Times,  it  appears  that  halfway 
houses  in  that  state  also  have  significant 
problems,  including  failure  to  properly 
screen  those  who  operate  reentry  facilities. 
One  such  operator,  Troy  Anthony  Charles, 
had  an  extensive  criminal  record  before  he 
went  into  the  halfway  house  business.  He 
claimed  to  offer  addicts  and  alcoholics  a 
safe,  sober  place  to  stay  while  helping  them 
find  jobs  and  get  counseling. 

However,  a former  resident,  John  Lees, 
said  the  program  was  “a  scam”  and  Charles 
was  “using  the  money  he  gets  from  funding 


to  purchase  drugs,”  according  to  a February 
2012  St.  Petersburg  police  report.  Shortly 
thereafter,  Charles  fatally  shot  one  of  his 
halfway  house  residents  and  returned  to 
jail  to  face  murder  charges.  The  incident 
revealed  that  almost  anyone  can  open  a 
reentry  facility  in  Florida  as  there  is  mini- 
mal regulation;  the  sheer  volume  of  people 
being  released  from  prisons  and  jails  every 
day  creates  a huge  market  opportunity  for 
unscrupulous  halfway  house  operators. 

Transitional  housing  offers  the  promise 
of  a bed,  meals,  job  placement  assistance 
and  an  opportunity  for  substance  abuse 
treatment.  According  to  the  Tampa  Bay 
Times,  many  halfway  houses  “are  large,  pro- 
fessionally managed  facilities  that  generally 
deliver  what  they  promise.  But  many  others 
are  little  more  than  flophouses  that  cram 
residents  two  or  three  to  a room  in  dingy 
quarters  with  no  job  assistance,  no  trained 
staff  and  no  support.” 

Many  of  the  latter  halfway  houses 
are  operated  by  individuals  “with  serious 
criminal  records,  including  robbery,  sexual 
assault  and  drug  trafficking.  One  operator 
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was  permanently  barred  from  a federal 
housing  program  because  of  improper 
billing,  yet  started  a new  halfway  house 
that  is  getting  thousands  of  dollars  from 
the  same  program,”  the  Times  reported. 
Drug  abuse  is  widespread,  with  residents 
being  taken  to  the  hospital  or  even  dying 
from  overdoses. 

Incredibly,  state  officials  do  not  require 
reentry  facilities  to  be  licensed,  thus  it  is 
impossible  to  track  such  incidents.  In  fact, 
without  licensing,  there  is  no  way  to  know 
how  many  halfway  houses  are  actually  op- 
erating in  Florida. 

“We’ve  been  told  there  are  several 
thousands  of  those  around  the  state  at 
any  one  time,”  said  Darran  Duchene,  who 
oversaw  federally-funded  halfway  houses 
when  he  worked  for  the  Florida  Depart- 
ment of  Children  and  Families  (DCF). 
“They  should  be  regulated  from  a business 
standpoint  and  then  from  a social  service 
standpoint.” 

Many  halfway  houses  are  ordinary- 
looking homes  on  quiet  suburban  streets. 
According  to  the  Times,  “There  are  halfway 
house  programs  in  apartment  complexes, 
old  motels  and  buildings  once  used  as  as- 
sisted living  facilities  for  the  elderly.  Few 
have  signs  out  front.” 

“[Halfway  houses]  keep  popping  up,” 
said  Ramona  Schaefer,  a Pinellas  County 
sheriff’s  supervisor  who  helps  find  housing 
for  released  prisoners.  “My  concern  is,  what 
are  their  intentions?  There  are  a lot  of  people 


who  truly  want  to  help.  Then  there  are  oth- 
ers whose  intentions  are  not  so  pure.” 

The  amount  of  funding  available  for 
transitional  housing  has  fueled  problems 
with  halfway  houses  in  Florida,  as  has  the 
increase  in  addictions  caused  by  prescription 
drug  abuse.  Real  estate  investors  stung  in 
the  housing  market  bust  have  realized  they 
can  reap  larger  profits  by  operating  such 
facilities,  noting  that  with  two  people  per 
room,  a three-bedroom  house  can  produce 
a cash  flow  of  up  to  $3,000  per  month  - all 
paid  for  by  the  government. 

Starting  in  2003,  a well-intentioned 
federal  program  known  as  Access  to  Recov- 
ery (ATR)  put  $150  million  into  treatment 
for  recovering  addicts,  which  helped  drive 
the  trend.  As  noted  by  the  Times,  “$30 
million  in  federal  funds  has  gone  to  Hills- 
borough, Pinellas,  Pasco  and  several  other 
Florida  counties,  much  of  it  for  transitional 
housing.  Almost  300  halfway  houses  ini- 
tially qualified  for  the  money.” 

William  Garrison,  a former  crack 
user,  opened  New  Birth  Abundant  Life 
Ministry  and  received  more  than  $300,000 
in  ATR  funds  before  being  barred  from 
the  program.  According  to  residents,  Gar- 
rison made  them  pay  $50  a week  for  food 
even  though  he  received  federal  funding 
for  meals.  They  also  said  Garrison  cursed 
and  touched  them  non-consensually  with 
“strong  sexual  overtones,”  a state  report 
found. 

The  House  of  Hope  in  St.  Petersburg, 
another  program  that  qualified  for  ATR 
funds,  was  operated  by  Patrick  Jay  Banks, 
who  served  eight  years  in  Texas  for  robbery 


and  forgery.  According  to  investigators, 
Banks  was  involved  in  the  “most  egregious 
case  of  fraud,  waste  and  abuse”  among 
Florida  halfway  houses,  submitting  bills 
for  residents  even  before  they  arrived  at 
the  homes  he  managed.  He  collected  over 
$110,000  before  being  kicked  out  of  the 
federal  ATR  program. 

However,  Banks  told  the  Times  that 
he  had  opened  a new  reentry  facility,  Agape 
House,  which  had  received  $55,000  in  fed- 
eral funds.  Banks’  name  did  not  appear  on 
Agape’s  ATR  application. 

DCF,  which  oversees  the  federal  ATR 
program,  said  it  was  unaware  of  Banks’ 
involvement  in  Agape  House  and  would 
investigate.  To  qualify  for  federal  funding, 
halfway  house  owners  and  staff  have  to 
undergo  criminal  background  checks  and 
the  houses  must  meet  certain  codes.  The 
majority  of  reentry  facilities  in  Florida 
receive  no  federal  funds,  though,  and  are 
thus  poorly  regulated. 

Emily  Rifkin  was  one  of  at  least  three 
people  who  overdosed  and  died  in  Tampa 
Bay  halfway  houses.  In  November  2010, 
Rifkin,  25,  was  still  struggling  with  an  ad- 
diction that  had  sent  her  to  prison  for  eight 
months.  A judge  allowed  her  to  go  to  a half- 
way house  while  she  waited  for  an  opening 
in  a residential  treatment  program. 

Rifkin  violated  rules  at  the  first  facil- 
ity and  was  moved  to  a house  on  Okaloosa 
Street,  where  she  was  supposed  to  have 
more  supervision.  But  according  to  the 
Times,  a police  report  indicated  “that  obvi- 
ous signs  of  trouble  were  ignored  the  day 
she  died.”  One  roommate  thought  Rifkin 
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seemed  “kind  of  out  of  it, ’’but  did  nothing 
to  help.  Six  hours  later  the  house  manager  - 
herself  a drug  addict  - saw  Rifkin  sitting  on 
the  bathroom  floor  yet  failed  to  intervene. 
It  wasn’t  until  after  Rifkin  had  stopped 
breathing  that  a roommate  called  911,  but 
by  then  it  was  too  late.  Rifkin  died  due  to 
an  accidental  overdose  of  oxycodone. 

Shelton  Jones,  the  house’s  owner,  had 
converted  it  into  a reentry  facility  with  as- 
sistance from  Linda  Walker,  who  runs  the 
nonprofit  Hillsborough  House  of  Hope,  a 
transitional  program  for  women.  Walker 
also  runs  a for-profit  business  to  help  people 
establish  halfway  houses.  Walker  and  Jones 
said  they  weren’t  responsible  for  Rifkin’s 
death.  “I  feel  bad  she  died,”  Walker  stated, 
“but  a lot  of  people  die  in  recovery.” 

There  were  no  trained  staff  at  the 
Okaloosa  Street  house  and  no  routine 
testing  for  drugs  and  alcohol.  A year  before 
Rifkin’s  death,  two  male  residents  died 
after  overdosing  on  methadone  in  another 
unregulated  halfway  house. 

Following  a suicide  attempt  and  a 
brief  stay  at  a private  mental  health  facility, 
Leisha  Simpson  needed  a safe  residence. 
She  decided  to  go  to  Still  Standing  in  St. 
Petersburg,  as  the  program’s  website  said  it 
provided  a “safe  haven”  with  counseling  and 
12-step  meetings. 

Instead,  Simpson  paid  $500  a month 
for  a bed  in  a roach-infested  house  with  up 
to  four  other  women,  one  of  whom  used 
drugs  and  had  sex  with  men  in  the  shared 


bedroom.  She  filed  police  reports  after  her 
TV,  credit  cards  and  medications  were  sto- 
len. Another  resident  assaulted  her. 

Rev.  Edward  Leftwich,  who  founded 
Still  Standing,  said  he  couldn’t  maintain  a 
sober  living  program  as  he  got  older  and 
federal  funds  ran  out.  He  admitted  he 
should  not  have  left  his  website  up  with 
inaccurate  information. 

One  halfway  house  operator,  Pamela 
Dixon,  visited  detox  facilities  and  public 
agencies  in  Pinellas  to  promote  her  pro- 
gram, A New  Direction  for  Women  and 
Men.  Public  defender  Bob  Dillinger  began 
sending  clients  with  alcohol  problems  to 
Dixon’s  facility,  unaware  that  it  required 
residents  to  have  their  prescriptions  filled 
at  a pharmacy  that  also  sells  wine  and  beer. 
The  pharmacy  and  the  New  Direction 
house  were  owned  by  the  same  Tampa- 
based  group. 

“I  do  find  it  questionable,”  Dillinger 
stated  when  informed  about  the  connection. 
He  said  Dixon  agreed  to  not  deal  with  the 
pharmacy. 

Florida  officials  have  found  it’s  difficult 
to  oversee  the  thousands  of  halfway  houses 
in  the  state  given  the  current  law  and  lax 
regulations.  “We  regulate  thousands  of 
child  care  facilities  across  the  state  with  no 
problem,”  noted  DCF  spokeswoman  Erin 
Gillespie.  “We  are  certainly  up  to  the  task 
if  the  law  were  changed.” 

However,  there  has  been  little  political 
will  to  monitor  halfway  houses  and  ensure 


FREE  BOOK! 

Get  The  Habeas  Citebook  with 
purchase  of  a 4-year  subscription 
to  Prison  Legal  News.  Offer  good  for 
new  subscriptions  and  renewals. 

Special  limited  time  only!  All  sales 
final  and  no  refunds.  Order  now  for 
this  great  deal  worth  $49.95. 


Prison  Legal  News  • PO  Box  1151*  Lake  Worth,  FL  33460 
Tel  [561]  360-2523  • www.prisonlegalnews.org 


they  deliver  the  programs  and  services  they 
promise.  A bill  introduced  by  Florida  state 
Senator  Jeff  Clemens  to  regulate  sober 
houses  and  halfway  houses,  SB  582,  died 
in  committee  in  April  2014;  a similar  bill 
introduced  the  previous  year  had  also  failed 
to  pass. 

Thus,  it  is  easy  for  people  like  Troy  An- 
thony Charles,  a convicted  felon,  to  get  into 
the  halfway  house  business.  Charles  served 
three  years  for  aggravated  assault  in  Arizona 
before  moving  to  Florida  and  starting  Back 
to  Life  Outreach  Recovery  Services.  He 
rented  a house,  put  bunk  beds  in  the  living 
room  and  charged  $125  a week. 

One  resident,  John  Lees,  had  served 
time  in  jail  for  drug- related  offenses.  “At 
first  it  was  presented  to  me,  like,  if  you  need 
a place  to  stay  and  recover  from  addiction, 
you  can  stay  there, ”he  stated.  “Then  he  tried 
to  get  me  to  sell  drugs  to  him.”  Lees  also 
said  Charles  used  cocaine  and  discussed 
getting  girls  hooked  on  drugs  so  he  could 
turn  them  into  prostitutes. 

Lees  moved  out  but  later  returned  to 
pick  up  some  personal  property.  Charles 
accused  Lees  and  Samuel  Harper,  a resi- 
dent at  the  house,  of  burglary.  Prosecutors 
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declined  to  file  charges  against  the  men 
and,  during  a subsequent  confrontation 
in  April  2012,  Charles  fatally  shot  Harper 
in  the  head.  Charles,  who  reportedly  had 
an  interest  in  Harper’s  girlfriend  which 
may  have  contributed  to  the  shooting,  was 
convicted  of  first-degree  murder  in  July 
2014.  He  received  a life  sentence  without 
parole. 

Problems  at  Pennsylvania 
Halfway  Houses 

The  State  of  Pennsylvania  has  had 
its  own  problems  with  halfway  houses, 
particularly  the  high  rate  of  recidivism  of 
those  who  cycle  through  reentry  facilities. 
Incredibly,  a 2013  study  by  the  Pennsylvania 
Department  of  Corrections  (PDOC)  found 
that  prisoners  sent  to  halfway  houses  were 
actually  more  likely  to  re-offend  than  those 
released  directly  from  prison.  According  to 
the  study,  67%  of  prisoners  sent  to  transi- 
tional facilities  were  rearrested  or  returned 
to  prison  within  three  years,  compared  to 
60%  of  offenders  released  to  the  streets. The 


study  examined  38  privately-operated  and 
14  state-run  halfway  houses,  and  the  results 
were  similar  for  both  categories.  [See:  PLN, 
April  2013,  p.44], 

PDOC  Secretary  John  E.  Wetzel 
stated,  “The  focus  has  been  on  filling  up 
beds.  It  hasn’t  been  on  producing  good 
outcomes.” 

The  latter  would  require  halfway  house 
employees  trained  to  assist  prisoners  in 
substance  abuse  treatment, job  training  and 
other  programs  designed  to  improve  their 
transition  back  to  society  - a commitment 
to  service  that  many  reentry  facilities  ap- 
parently lack. 

This  failure  to  successfully  reintegrate 
released  offenders  has  had  an  impact 
on  correctional  costs  in  Pennsylvania. 
Expenses  per  halfway  house  resident  are 
approximately  two-thirds  the  cost  of  keep- 
ing someone  in  prison,  but  those  savings 
are  lost  if  a resident  is  re-incarcerated.Thus, 
the  PDOC  study’s  findings  have  prompted 
a major  change  in  the  way  Pennsylvania 
contracts  with  privately-operated  halfway 
houses,  linking  their  success  at  rehabili- 
tating offenders,  in  the  form  of  reduced 
recidivism  rates,  to  increased  payments. 

Conversely,  higher 
recidivism  rates  may 
result  in  the  loss  of 
state  contracts.  [See: 
PLN,  Sept.  2014, 
P-50] . 

“It’s  not  un- 
reasonable for  us  to 
expect  them  to  have 
an  impact  on  crime, 
because  that’s  what 
we’re  paying  them  to 
do,”  Wetzel  said. 

He  complained 
that  corrections  of- 
ficials often  showed 
poor  judgment  in 
assigning  prisoners 
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to  halfway  houses.  “They  could  be  from 
Philadelphia,  getting  out  of  a prison  in 
north-central  Pennsylvania,  and  go  to  a 
Pittsburgh  halfway  house,”  he  noted.  “We 
are  setting  up  [halfway  house]  vendors 
for  failure.  It’s  really  just  a cheaper  prison 
bed.  We  need  to  set  up  true  community 
centers.” 

Wetzel  used  the  2013  recidivism  study 
to  change  the  trajectory  of  halfway  houses 
in  Pennsylvania,  calling  the  goals  set  forth 
in  the  report  the  “new  normal.” 

“To  get  a true  picture  of  whether  our 
state  prison  system  is  meeting  its  goal  of 
reducing  future  crime,  we  need  to  look  at 
more  than  just  the  re-incarceration  of  an 
individual,”  he  said.  “We  need  to  look  at 
re-arrests  as  well  to  see  the  whole  picture 
of  how  and  when  individuals  come  into 
contact  again  with  the  criminal  justice 
system.... The  ‘new  normal’ is  to  expect  and 
require  quantifiable  results  based  upon  a 
corrections  system  that  helps  offenders  to 
help  themselves  and  a system  that  is  based 
on  research  rather  than  anecdotal  stories 
and  innuendo.” 

One  Pennsylvania  community  that  ex- 
perienced serious  problems  with  a halfway 
house  was  Hazleton,  in  Luzerne  County. 
Community  Education  Centers  was  ad- 
vised in  June  2013  that  its  transitional 
facility  contract  in  Hazleton  would  not  be 
renewed  - news  that  received  the  approval 
of  community  leaders  and  the  Greater 
Hazleton  Chamber  of  Commerce,  due  to 
crimes  linked  to  residents  at  the  CEC-run 
facility.  According  to  law  enforcement 
records,  offenders  from  the  company’s  half- 
way house  released  on  passes,  or  who  settled 
in  the  area  after  serving  their  sentences,  had 
been  involved  in  murders,  bank  robberies 
and  numerous  other  crimes. 

Mayor  Joseph  Yannuzzi  said  that  when 
the  Hazleton  facility  closes  it  will  be  “one 
step  toward  restoring  our  reputation  and 
the  perception  of  downtown.”  Hazleton’s 
Police  Chief,  Frank  DeAndrea,  observed, 
“The  community  is  going  to  be  left  with 
the  scars  of  this  facility.  For  quite  some 
time,  the  people  who  have  moved  into  and 
located  into  our  area  and  the  illegal  busi- 
nesses they  set  up  will  remain,”  citing  drug 
sales,  theft  rings,  prostitution  and  gangs  as 
types  of  activities  that  resulted  from  the 
halfway  house’s  presence.  “I  recognize  that 
this  facility  brought  a ton  of  ugliness  and 
black  marks  to  our  community,  but  if  we 
can  use  it  to  better  or,  possibly,  save  another 
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community  that’s  what  it’s  all  about,”  he 
added. 

Trouble  in  Other  Jurisdictions 

A NUMBER  OF  OTHER  STATES  AND  THE 

federal  Bureau  of  Prisons  have  reported 
various  problems  with  halfway  houses, 
ranging  from  escapes  and  lack  of  oversight 
to  corrupt  employees  and  sexual  abuse. 

Colorado 

In  Colorado,  Michael  Angelo  Hernandez, 
28,  had  been  arrested  several  times  for 
stealing  cars,  break-ins,  fights  and  DUI. 
Assigned  to  the  Minnequa  Community 
Corrections  halfway  house  in  Pueblo,  he 
walked  away  from  the  facility  in  September 
2013  - one  of  five  residents  who  escaped 
that  month. 

The  same  halfway  house  has  had 
problems  with  residents  using  drugs.  The 
body  of  Adam  Beauchamp,  27,  was  found 
at  Minnequa  on  the  morning  of  November 
21,  2011;  his  cause  of  death  was  found  to 
be  acute  Fentanyl  toxicity.  Adam’s  mother 
conceded  that  her  son  had  struggled  with 
drug  addiction  and  served  time  on  a meth- 
amphetamine  charge,  but  wondered  how  he 


obtained  the  drug  in  a supposedly  secure 
transitional  facility. 

“If  he  was  on  the  streets  and  he  would 
have  done  this,  okay,”  she  said.  “But  not 
in  a facility  like  this.  I believe  something 
is  wrong.” 

Colorado’s  Division  of  Criminal  Justice 
ranked  Minnequa  Community  Corrections 
and  Crossroads  Turning  Points  as  the  top 
two  reentry  facilities  in  the  state  that  posed 
the  greatest  risk  to  the  public.  The  Min- 
nequa facility  closed  in  December  2013. 

Another  halfway  house,  the  Arapahoe 
County  Treatment  Center,  should  be  added 
to  that  list.  In  June  2013,  Francis  Xavier 
Pizzo,  47,  a former  resident  who  had  es- 
caped, returned  to  the  facility  and  opened 
fire  with  a rifle,  wounding  two  people.  Pizzo 
fled  but  was  captured;  he  was  sentenced  in 
August  2014  to  288  years  in  prison. 

According  to  the  Denver  Post,  offenders 
with  higher  average  criminal  history  scores 
are  increasingly  being  placed  in  Colorado 
halfway  houses,  partly  as  a cost-saving 
measure  by  state  officials. 

The  Coloradoan  reported  last  month 
that  62  residents  had  escaped  from  a half- 
way house  in  Larimer  County  in  2014.  Gary 


Darling,  director  of  the  county’s  criminal 
justice  services,  attributed  the  high  number 
of  escapes  to  difficulties  that  offenders  face 
upon  their  release. 

“Usually,  they  get  frustrated,”  he  said. 
“They  can’t  find  full-time  employment  or 
they  can’t  find  any  employment.” 

District  of  Columbia 

District  of  Columbia  halfway  houses  have 
experienced  a number  of  problems,  espe- 
cially the  facility  known  as  Hope  Village. 
The  District  is  plagued  by  high  unemploy- 
ment among  minorities  and  even  higher 
unemployment  among  former  prisoners. 
Joseph  Willis  was  hopeful  that  Hope 
Village,  where  he  stayed  after  his  release 
from  the  DC  jail,  would  help  him  succeed. 
However,  the  facility  could  not  even  assist 
him  with  basic  needs. 

According  to  the  Washington  Post, 
Willis  found  Hope  Village’s  “job-training 
services  lacking  and  access  to  mental-health 
services  anemic.  It  was  difficult  to  get 
money  to  ride  Metro  to  job  interviews,”  and 
the  facility  lacked  Internet  access. 

“They  [didn’t]  let  me  help  myself,  and 
they  [didn’t]  help  me  at  all,”  Willis  said. 
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Halfway  House  Problems  (cont.) 


Consequently,  he  called  the  halfway  house 
“Hopeless  Village.” 

His  views  were  reflected  in  a 2013 
report  by  the  DC  Corrections  Informa- 
tion Council  (CIC),  which  found  that  staff 
at  the  facility  lacked  the  ability  to  help 
residents  find  housing  and  employment, 
and  hindered  them  from  accessing  mental 
health  services.  Residents  said  they  felt 
unsafe  and  the  halfway  house  did  not  have 
an  effective  system  to  handle  grievances. 
“The  CIC  heard  on  multiple  occasions  that 
incarcerated  DC  residents  would  prefer  to 
stay  at  secure  [Bureau  of  Prisons]  facilities 
than  reenter  DC  through  Hope  Village,” 
the  report  stated. 

“I  would  say  that  there  are  some  things 
that  are  obviously  dysfunctional,”  said  Mi- 
chelle Bonner,  then-chair  of  the  CIC. 

Iowa 

Iowa  halfway  houses  have  had  trouble  with 
escapes  and  residents  committing  new 
crimes.  Ceneca  R.  Johnson  had  been  busted 
three  times  after  robbing  banks  at  gunpoint. 
When  arrested  again  in  August  2012,  he 
was  supposed  to  be  in  the  custody  of  the 
Iowa  Department  of  Corrections,  but  had 
absconded  from  the  department’s  Daven- 
port halfway  house.  His  escape  was  one  of 
67  reported  over  the  previous  two  years. 

Jim  Wayne,  Director  of  Iowa’s  halfway 


house  program,  said,  “It’s  a consistent  trend. 
We’re  going  to  see  a number  of  failures  in 
the  processing  of  this  many  people  ...  that 
goes  with  the  territory.  It’s  a minimum 
security  program.” 

He  added,  “We’re  in  a strange  business 
because  sometimes  failure  can  be  success. 
Part  of  what  we  attempt  to  do  with  services 
that  give  people  more  freedom  - work 
release,  or  parole  - is  to  give  people  an  op- 
portunity to  succeed,  but  also  identify  those 
who  won’t  be  able  to  succeed  so  we  can  get 
them  back  to  prison.” 

For  their  part,  Davenport  police  of- 
ficials said  the  number  of  escapes  from  the 
facility  was  barely  a blip  on  their  radar,  with 
most  escapees  turning  themselves  in  or  not 
causing  any  serious  problems. 

Kentucky 

When  looking  for  halfway  houses  that  are 
competently  run,  Dismas  Charities  comes 
to  mind.  Dismas,  a nonprofit,  operates 
residential  reentry  facilities  in  over  a dozen 
states,  includingTexas, Tennessee,  Georgia, 
Florida,  North  Carolina  and  Kentucky.  But 
even  an  organization  with  a good  reputation 
is  not  without  its  faults. 

Dismas  manages  halfway  houses  in 
Kentucky  pursuant  to  an  agreement  with 
the  state  Department  of  Corrections, 
which  allows  residents  to  perform  volunteer 
work  at  job  assignments  for  time  off  their 
sentences.  Most  of  the  work  is  performed 
in  the  Louisville  area  for  city  agencies  and 


nonprofits. 

The  organization  was  the  subject  of  an 
investigation  into  alleged  sexual  trysts,  drug 
use  and  thefts  involving  residents  while  on 
the  job  at  Louisville  Metro  Animal  Ser- 
vices and  the  Kentucky  Humane  Society. 
A spot-check  of  Dismas  workers  at  vari- 
ous agencies  found  that  several  had  violent 
criminal  records  which  should  have  barred 
them  from  those  positions,  including  jobs 
at  the  Louisville  Zoo. 

“We  are  extremely  disappointed  with 
Dismas  for  not  following  our  agreed  upon 
policy  for  volunteer  selection  and  will  re- 
quire Dismas  to  tighten  up  its  practices  to 
ensure  this  will  not  happen  again,”  stated 
zoo  director  John  Walczak. 

Dismas  programs  had  been  well- 
received  for  decades,  providing  transitional 
services  to  released  prisoners  and  low-cost 
labor.  However,  the  agencies  using  the 
organization’s  workers  performed  no 
background  checks,  and  Louisville  mayoral 
spokesman  Phil  Miller  said  Dismas’“stated 
policy  is  that  the  program  itself  does  not 
accept  workers  with  a violent  criminal 
background.  So  we  expect  them  to  follow 
that  policy,  and  that  was  an  important 
policy  for  us,  in  terms  of  allowing  this  to 
go  forward.” 

For  its  part,  Dismas  said  that  if  the 
Kentucky  Department  of  Corrections 
deems  prisoners  worthy  of  being  sent  to 
their  halfway  houses,  they  have  no  problem 
sending  them  to  work  for  city  agencies. 

“If  they’re  qualified  for  ‘community 
custody’ and  they  meet  all  the  requirements 
that  we  set  down,  yeah,  they  go,”  stated 
Bob  Yates,  Dismas’ vice  president  of  public 
relations. 

That  policy  was  confirmed  by  Todd 
Henson,  public  information  director  at 
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the  Kentucky  Department  of  Corrections’ 
contract  management  division,  who  said 
Dismas  was  required  to  accept  any  prisoner 
classified  as  community  custody.  Louisville 
officials  were  apparently  unaware  that  they 
could  perform  their  own  background  checks 
and  refuse  to  accept  Dismas  workers  with 
violent  criminal  records. 

Miller  confirmed  that  “even  though 
we’re  concerned  over  [incidents  involving 
some  halfway  house  residents],  the  big 
picture  is  that  it  has  been  a remarkable 
incident-free  and  trouble-free  program,  as 
far  as  city  government  is  concerned.”  He 
added,  “They’re  not  paid  and  are  doing  this 
as  part  of  their  community  service  com- 
mitment. And  they  really  provide  a lot  of 
good  services  that  in  some  cases  we  might 
otherwise  have  to  pay  for.” 

One  disturbing  incident  involved  Dis- 
mas resident  Todd  Duke,  who  worked  at  the 
Kentucky  Humane  Society.  In  April  2012 
he  pushed  a female  employee  into  a room, 
locked  the  door,  then  tried  to  sexually  as- 
sault her.  He  was  arrested  and  charged  with 
attempted  sodomy  and  attempted  rape;  the 
Humane  Society  quickly  terminated  its 
agreement  to  employ  Dismas  workers. 


Additionally,  Dismas  was  criticized  for 
spending  over  $155,000  on  “luxury  seats”at 
sports  events  plus  $15,000  to  $20,000  on 
a “hospitality  train  car”  for  football  games, 
according  to  an  April  2011  report  by  Ken- 
tucky’s State  Auditor.  The  77-page  report 
cited  problems  at  the  organization  ranging 
from  high  compensation  for  Dismas  execu- 
tives and  lack  of  access  by  the  Department 
of  Corrections  to  Dismas’  records  to  poor 
compliance  monitoring  and  no  cost  analysis 
performed  by  the  state. 

“Dismas  Charities  must  ensure  that 
the  public  money  it  receives  is  used  in  a 
responsible  and  transparent  manner  that 
serves  the  interests  of  both  the  recipients  of 
its  services  and  the  taxpayers  who  ultimately 
fund  the  service,”  said  State  Auditor  Crit 
Luallen. 

New  Mexico 

A former  halfway  house  executive  in 
New  Mexico  might  have  to  make  use  of 
services  similar  to  those  she  used  to  offer. 
Robin  Cash,  56,  the  executive  director  of 
La  Pasada  Halfway  House  in  Albuquerque, 
pleaded  guilty  in  U.S.  District  Court  in 
2013  to  a seven-count  indictment  charging 


her  with  four  counts  of  theft  from  programs 
receiving  federal  funds  and  three  counts  of 
willful  failure  to  file  a tax  return. 

Cash  was  sentenced  in  January  2014 
to  24  months  in  prison  and  three  years 
of  supervised  release,  and  ordered  to  pay 
$202,775.18  in  restitution.  La  Pasada 
provides  housing  for  federal  defendants, 
including  those  awaiting  trial  and  return- 
ing to  the  community  after  serving  time 
in  prison. 

Oklahoma 

Oklahoma  has  turned  over  its  entire  half- 
way house  system  to  private  contractors. 
Jerry  Massie,  a spokesman  for  the  Okla- 
homa Department  of  Corrections,  said  the 
state  contracts  with  eight  halfway  houses  for 
male  prisoners,  including  five  in  Oklahoma 
City,  two  in  Tulsa  and  one  in  Enid.  All  are 
operated  by  private  companies  and  house 
from  40  to  over  300  residents. 

Massie  said  prisoners  who  complete 
their  sentences  at  halfway  houses  save  the 
state  thousands  of  dollars  due  to  lower 
supervision  costs.  In-prison  costs  average 
around  $45  per  day,  while  prisoners  at  half- 
way houses  cost  approximately  $32  a day. 
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He  also  noted  that  halfway  house  residents 
are  expected  to  work  and  contribute  at  least 
part  of  their  earnings  to  the  expenses  of 
the  facility 

“It  helps  them  build  up  a nest  egg,  if  you 
will,  and  they  have  to  pay  back  some  of  that 
to  the  state,  which  helps  defer  the  cost  to 
the  state,”  Massie  said.  He  stated  that  while 
escapes  are  not  uncommon,  they  rarely  result 
in  a threat  to  local  communities. 

“The  way  the  system  is  set  up,  it  kind 
of  flows  from  higher  security  to  lower 
security,”  Massie  observed.  “As  people  are 
getting  closer  to  being  released,  the  hope  is 
they  behave  until  that  time  comes.” 

One  of  the  problems  facing  Oklahoma 
and  other  states  is  the  reluctance  of  com- 
munities to  welcome  halfway  houses  into 
their  neighborhoods.  “People  tend  to  freak 
out  when  they  hear  they’re  going  to  build 
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a halfway  house,  or  a prison  for  that  matter, 
in  their  area,”  said  Massie.  “It’s  normal.  It’s 
expected.” 

Based  upon  an  October  24,2014  article 
by  Oklahoma  Watch,  such  concerns  are 
entirely  justified.  The  public  interest  news 
organization  reported  that  “Serious  viola- 
tions by  inmates  plagued  Oklahoma’s  two 
largest  halfway  houses  for  three  years  before 
the  state  took  action  in  January  by  removing 
all  inmates  from  one  and  later  demanding 
a corrective  plan  at  the  other.” 

Both  facilities  were  operated  by  Avalon 
Correctional  Services,  Inc.  At  one  of  the 
halfway  houses,  employees  reportedly  sanc- 
tioned fights  between  residents  for  sport 
and  as  a means  of  imposing  discipline;  one 
of  the  fights  was  video  recorded  on  a cell 
phone.  Despite  temporarily  removing  all 
212  residents  from  the  facility,  the  state  later 
renewed  its  contract  with  Avalon  after  the 
company  agreed  to  make  changes. 

Meanwhile,  a reentry  facility  for  female 
offenders  in  Turley,  also  operated  by  Avalon, 
is  facing  a lawsuit  that  alleges  staff  failed 
to  report  incidents  of  sexual  abuse  by  work 
release  employers  and  retaliated  against 
residents  who  reported  such  incidents. 

Texas 

Texas  has  experienced  problems  with 
halfway  houses  that  include  high-profile 
escapes;  in  October  2012,  for  example,  a 
rapist  absconded  from  the  Southeast  Texas 
Transitional  Center. Thomas  Lee  Elkins,  55, 
convicted  of  aggravated  kidnapping  and  sex- 
ual assault,  was  the  sixth  offender  to  escape 
from  Southeast  in  a 24-month  period. 


Formerly  known  as  the  Ben  A.  Reid 
Community  Correctional  Facility,  South- 
east is  operated  by  the  Florida-based  GEO 
Group,  the  nation’s  second- largest  for-profit 
prison  company.  Despite  its  appalling  track 
record  in  Texas  and  elsewhere,  GEO  con- 
tinues to  receive  state  contracts.  That  track 
record  includes  repeated  escapes,  such  as 
when  Anthony  Ray  Ferrell  fled  from  the 
Reid  facility  on  October  25,  2010;  a few 
weeks  later  he  murdered  a college  student  at 
a gas  station.  [See:  PLN,  May  2011,  p.l]. 

Such  incidents  sparked  outrage  among 
Texas  lawmakers.  “I  will  have  a hearing  to 
discuss  what  can  be  done  to  prevent  this, 
and  it  might  include  doubling  down  on 
security  and  expecting  more  of  this  pri- 
vate [company],”  said  state  Senator  John 
Whitmire, who  chairs  the  Senate’s  Criminal 
Justice  Committee. 

“I’ve  never  been  happy  with  the  current 
status  of  halfway  houses  in  the  state,”  he 
added.  “The  general  concept  of  a halfway 
house  needs  to  be  revisited.” 

Senator  Whitmire’s  remarks  followed 
the  January  2013  escape  of  convicted  sex 
offender  John  Michael  Enard,  58,  from  the 
Southeast  Texas  Transitional  Center.  Enard 
had  removed  his  GPS  tracking  device  and 
climbed  over  a fence  at  the  facility. 

His  escape  brought  to  light  the  fact 
that  over  a 27-month  period  from  2011 
to  2013,  719  residents  were  listed  as  ab- 
sconders from  the  halfway  house.  Although 
most  were  recaptured,  almost  100  remain 
missing.  The  GEO-run  facility  also  houses 
civilly-committed  sex  offenders,  three  of 
whom  have  escaped,  including  Enard. 
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Texas  contracts  with  seven  reentry 
facilities  that  provide  transitional  housing 
for  around  1,800  offenders  - a small  frac- 
tion of  the  82,000  prisoners  released  from 
state  prisons  each  year.  Other  privately-run 
halfway  houses  are  available,  but  the  quality 
of  services  and  programs  vary  widely. 

“It’s  a problem,”  acknowledged  Jorge 
Renaud,  a policy  analyst  with  the  Texas 
Criminal  Justice  Coalition.  “There  is 
nowhere  near  the  amount  of  transitional 
housing  that  we  need.” 

Washington 

CaitlanT.  Grassi,  a former  case  manager  at  the 
Pioneer  Fellowship  House,  a halfway  house 
in  Seattle,  Washington,  was  accused  in  2011 
of  having  a sexual  relationship  with  a resident 
and  giving  him  money  to  buy  heroin.  The 
resident,  Christopher  S.  Webb,  a notorious 
bank  robber,  later  fled  from  the  facility,  say- 
ing he  would  fail  a drug  test.  He  then  offered 
to  present  evidence  against  Grassi,  whom  he 
said  forced  him  to  have  sex.  Other  employees 
at  the  halfway  house  also  made  accusations 
against  the  former  case  manager,  with  one 
saying  she  had  done  “whorey  things.”  [See: 
PLN,  May  2012,  p.38]. 


Grassi  pleaded  guilty  on  September 
28,  2012  to  concealing  a person  from  ar- 
rest and  conspiracy  to  possess  controlled 
substances;  she  was  sentenced  in  February 
2013  to  five  years’ probation  and  200  hours 
of  community  service. 

The  Feds 

The  federal  prison  system  has  not  been  ex- 
empt from  criticism  of  its  contract  halfway 
houses.  One  of  the  Bureau  of  Prisons’ largest 
halfway  house  operators  is  the  Salvation 
Army,  which  runs  a 210-bed  residential  re- 
entry center  in  Chicago,  Illinois.  Although 
walkaways  are  not  uncommon,  the  presence 
of  U.S.  Marshals  several  blocks  from  the 
halfway  house  is  well-known  and  acts  as 
a deterrent.  However,  drug  use,  theft  and 
violence  still  occur  at  the  facility. 

Where  many  halfway  houses  in  the 
federal  system  fall  short  is  in  the  areas  of 
job  placement  and  mental  health  treatment. 
While  the  budgets  for  the  Chicago  facility 
and  other  halfway  houses  always  seem  to 
accommodate  large  salaries  for  manage- 
ment staff,  computers  for  residents  to  use 
to  prepare  resumes  or  search  for  jobs  are  in 
short  supply,  and  mental  health  services  are 


virtually  non-existent. 

Employees  often  seem  more  concerned 
about  providing  documentation  to  their 
superiors  that  offenders  are  adhering  to 
BOP  directives  in  their  job  search,  and 
ensuring  that  residents  - who  frequently 
work  at  minimum  wage  - pay  25%  of  their 
gross  pay  to  the  facility  or  risk  violating  the 
terms  of  their  supervised  release. 

Further,  some  halfway  houses  are  situated 
in  older,  functionally  obsolete  buildings,  as  in 
Chicago,  where  the  reentry  facility  is  located 
in  a YWCA/YMCA  center  built  during  the 
1920s.  In  the  harsh  winter  of 2012-2013,  the 
facility’s  boiler  was  non-functional  for  several 
weeks,  forcing  many  residents  to  sleep  in 
their  coats  as  indoor  temperatures  dropped 
to  almost  40  degrees. 

In  November  2011,  the  former  director 
of  a West  Virginia  halfway  house  pleaded 
guilty  to  having  sex  with  a federal  prisoner. 
Carrie  L.  Cockrell,  36,  charged  with  sexual 
abuse  of  a ward,  was  sentenced  on  February 
1,  2012  to  five  months  in  prison  and  five 
years  of  supervised  release,  including  five 
months  on  home  confinement.  She  had  been 
the  director  of  B annum  Place,  a federally- 
contracted  reentry  facility  in  Clarksburg. 
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Halfway  House  Problems  (cont.) 


Conclusion 

Sadly,  it  is  too  much  to  expect  that 
all  prisoners  will  be  motivated  to  obey  the 
law  after  their  release  to  halfway  houses, 
especially  if  they  are  not  given  the  tools  they 
need  to  succeed.  Many  of  the  horror  stories 
of  crimes  committed  by  halfway  house 
residents  could  have  been  avoided  by  proper 
pre-release  screening  and  supervision  by  cor- 
rections officials,  as  well  as  better  monitoring 
and  regulation  of  reentry  facilities. 

It  is  clear  that  too  many  halfway  houses 
are  run  more  with  an  eye  on  profit  than  on 
the  services  and  programs  that  prisoners 
need  to  ensure  a successful  transition  back 
into  society  - a process  that  should  begin 
when  offenders  first  enter  the  prison  system, 
not  just  a short  time  before  they  get  out. 
Other  than  Pennsylvania’s  recent  efforts  to 
tie  halfway  house  contracts  to  reductions 
in  recidivism  rates,  there  has  been  little 
interest  in  ensuring  that  reentry  facilities 
meet  the  many  challenges  faced  by  soon- 
to-be-released  prisoners. 

Politics  has  also  played  a damaging  role 
in  the  halfway  house  industry,  as  contracts 
are  sometimes  influenced  by  political  con- 
nections and  lobbying  rather  than  outcomes 
or  performance  measures.  Government 
officials  appear  to  be  more  interested  in 
reducing  expenses  by  placing  offenders  in 
halfway  houses  rather  than  investing  in  the 
resources  necessary  to  ensure  stable  post- 
release housing  and  employment. 

Too  often,  states  have  been  lured  by 
promises  of  cost  savings  by  halfway  house 
operators,  but  such  savings  have  gener- 
ally been  accomplished  by  reducing  staff 
to  dangerously-low  levels  and  skimping 
on  important  programs  and  services  that 
residents  need  to  successfully  return  to 
their  communities.  In  fact,  costs  may  be 
higher  in  the  long  term  if  offenders  released 
from  reentry  facilities  re-offend  and  are 
re-incarcerated. 

On  the  federal  level,  the  Bureau  of 
Prisons  needs  to  develop  its  own  initiatives 
for  improving  its  use  of  halfway  houses. 
The  federal  government,  with  its  ability  to 
capture  data  not  only  from  the  BOP  but 
also  from  state  prison  systems  relative  to 
successful  reentry  programs,  has  even  less  of 
an  excuse  for  the  current  state  of  its  contract 
halfway  houses. 


Local,  state  and  federal  corrections 
officials  must  make  the  same  commitment 
of  resources  to  transitional  reentry  services 
that  they  devote  to  locking  up  approximate- 
ly 2.3  million  prisoners  each  year,  otherwise, 
without  addressing  the  deficiencies  associ- 
ated with  halfway  houses,  offenders  sent 
to  such  facilities  are  being  set  up  for  failure 
and  an  eventual  return  to  prison. 

Meanwhile,  problems  with  halfway 
houses  continue  to  occur.  In  December 
2014,  Juancho  Tango  Andres,  the  former 
manager  of  a reentry  facility  in  San  Leandro, 
California,  pleaded  guilty  to  filing  fraudulent 
federal  tax  returns.  He  recruited  people  to 
participate  in  the  scheme  at  the  halfway 
house,  at  drug  treatment  centers  and  among 
the  homeless  and  low  income  communities. 
And  on  December  17, 2014,  FBI  and  IRS 
agents  raided  two  halfway  houses  in  Delray 
Beach,  Florida,  removing  evidence  from 
administrative  offices.They  did  not  comment 
on  the  reason  for  the  raid.  PI 


Community  First  Services,  Inc., 
established  by  Jack  A.  Brown  III  in 
2005  to  provide  transitional  services  for 
prisoners  returning  to  New  York  City,  has 
come  under  scrutiny  following  news  reports 
that  cast  doubt  not  only  on  the  organiza- 
tion’s halfway  house  but  also  the  oversight 
provided  by  the  federal  Bureau  of  Prisons 
(BOP). 

Congress  had  the  right  idea  when  it 
passed  the  Second  Chance  Act,  a broad 
legislative  initiative  to  make  it  easier  for 
prisoners  to  receive  the  reentry  assistance 
and  job  training  and  placement  they  need 
to  help  reduce  high  recidivism  rates.  [See: 
PLN,  Feb.  2009,  p.8] . However,  as  detailed 
in  this  month’s  cover  story,  that  lofty  goal 
has  foundered  on  the  reality  that  there  are 
too  few  halfway  houses  capable  of  provid- 
ing necessary  reentry  services  and  too  few 
trained  personnel  to  provide  the  counseling, 
treatment  and  job  placement  needed. 

As  the  number  of  federal  prisoners 
has  steadily  climbed  over  the  past  several 
decades,  so  has  the  number  of  prisoners 
released  into  the  community  after  comple- 
tion of  their  sentences.  Unfortunately,  the 
capacity  of  BOP  licensed  and  approved 


Note:  1 he  author  was  assigned  to  a federally- 
contracted  halfway  house  following  his  release 
from  the  Bureau  of  Prisons  in  2013.  PLN 
writers  Matt  Clarke  ajid  Paresh  Patel  con- 
tributed to  this  article. 

Sources:  www.dismas.com,  www.tampabay. 
com,  www.wfla.com, www.nj.com,  www. 
northjersey.com,  The  New  York  Times,  http:// 
lancasteronline.com,  Palm  Beach  Post,  www. 
citizensvoice.com,  www.corrrectionsone. 
com,  www.prnewswire.com,  www.cor.state. 
pa.us,  www.texasprisonbidness.org,  Houston 
Chronicle,  wwwl.koaa.com,  http://qctimes. 
com,  www.newsok.com,  www.leoweekly. 
com,  Washington  Post,  Texas  Tribune,  www. 
seattlepi.com,  http://ohsonline.com,  www. 
wvgazette.com,  www.wptv.com,  www. 
auditor,  ky.gov,  www.pageonekentucky.  com, 
www.patch.com,  Oklahoma  Watch,  www.  my- 
foxhouston.  com,  http://usnews.  nbcnews.  com, 
Denver  Post,  www.coloradoan.com,  www. 
statesman,  com,  http://standardspeaker.  com 


halfway  houses  has  not  kept  pace  - many 
are  overcrowded  and  in  some  cases  actually 
less  safe  and  supportive  than  secure  cor- 
rectional facilities. 

Community  First  operates  a 161-bed 
halfway  house  in  Brooklyn  that  has  moved 
twice  and  was  previously  located  “in  the 
basement  of  a rundown  hotel  crammed 
between  ajunkyard  and  a homeless  shelter,” 
according  to  a December  2012  article  in 
The  New  York  Times.  The  organization  has 
a $29  million  Residential  Reentry  Center 
contract  with  the  BOP  and  receives  $98  per 
day  for  each  resident,  but  people  familiar 
with  the  program,  including  five  residents 
contacted  by  the  Times,  indicated  that  few 
services  were  provided. 

Residents  would  often  play  cards  or 
watch  television  and  videos;  some  would 
drink  and  smoke  synthetic  marijuana,  called 
K2,  or  use  contraband  cell  phones.  More 
than  two  dozen  residents  walked  away 
from  the  facility  without  permission  dur- 
ing the  first  year  under  Community  First’s 
management. 

Critics  of  the  organization  include  de- 
fense attorneys  and  social  workers,  who  are 
usually  supportive  of  halfway  houses.  The 
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Federal  Defenders  of  New  York,  a non-profit 
that  represents  defendants  accused  of  federal 
crimes,  said  the  facility  falls  short  in  its  mis- 
sion. Vivianne  Guevara,  director  of  client  and 
mitigation  services  for  the  Federal  Defend- 
ers, stated  Community  First’s  halfway  house 
was  a “big  hindrance”  in  helping  prisoners 
transition  back  to  society  “I  don’t  think  it 
really  promotes  healing  or  rehabilitation.  It’s 
not  a supportive  environment,”  she  said. 

Like  other  halfway  house  operators, 
Community  First  has  made  the  most  of 
its  political  connections,  and  Brown,  its 
CEO,  has  been  an  influential  lobbyist  in 
New  York  for  many  years.  Fie  was  criticized 
by  the  Times  for  “exaggerated  claims  and 
self-dealing,”  including  his  involvement 
“in  one  of  the  biggest  lobbying  scandals  in 
Albany  in  the  past  decade. ”In  that  scandal, 
Brown  testified  in  2003  that  the  company 
he  worked  for  at  the  time,  Correctional 
Services  Corporation,  had  provided  un- 
disclosed gifts  and  perks  to  lawmakers; 
the  company  was  fined  $300,000  but  no 
criminal  charges  were  filed. 

The  Times,  which  noted  that  Brown’s 
brother  and  sister  also  were  employed  by 
Community  First,  said  claims  regarding  the 
organization’s  experience  and  programs,  as 
well  as  Brown’s  qualifications,  were  untrue. 
Those  claims  were  later  removed  from  the 
organization’s  website. 

In  October  2012,  the  New  York  State 
Comptroller’s  office  rejected  Community 
First’s  request  to  operate  a program  for 
parolees,  stating  it  had  a “disturbing  pattern 
of  ethical  violations.” 

Brown  was  vigorous  in  his  defense  of 
the  organization,  however.  “We’re  new,  but 
what  makes  us  different,  in  my  opinion, 
is  that  we  operate  understanding  that  the 
community  is  first;  I mean,  it’s  in  our  name,” 
he  said.  “We  always  keep  in  the  front  of 
our  minds  that  these  clients  are  eventually 
going  to  transition  back  to  some  neighbor- 
hood within  New  York  City,  and  we  want 
to  make  sure  that  they  have  the  greatest 
possible  chance  to  succeed.” 

But  controversy  has  dogged  Commu- 
nity First  since  it  first  obtained  its  sole  BOP 
halfway  house  contract.  In  April  2011  the 
nation’s  second-largest  private  prison  firm, 
the  GEO  Group,  filed  suit  against  Brown, 
alleging  he  had  misappropriated  trade  secrets 
from  the  company.  According  to  GEO’s 
complaint  filed  in  federal  court,  Brown  was 
employed  as  a vice  president  at  GEO  Group 
while  he  was  simultaneously  running  Com- 


munity First  Services  without  his  employer’s 
knowledge.  GEO  claimed  it  planned  to  bid 
for  the  BOP  contract  for  the  Brooklyn  half- 
way house,  which  it  was  already  operating, 
but  Brown  obtained  confidential  materials 
from  GEO,  resigned  his  position  and  then 
submitted  a lower  bid  through  Community 
First,  which  won  the  BOP  contract.  GEO 
challenged  the  contract  award  administra- 
tively and  lost.The  suit  remains  pending.  See: 
The  GEO  Group  v.  Community  First  Services, 
Inc.,  U.S.D.C.  (E.D.N.Y.),  Case  No.  1:11- 
cv-01711-CBA-MDG. 

The  BOP  is  clearly  challenged  in  its 
supervisory  role  for  the  9,000  beds  in  180 
halfway  houses  it  contracts  with  nationwide, 
including  several,  like  Community  First, 
that  have  more  than  150  beds.  The  BOP’s 
spending  on  halfway  houses  has  almost 
tripled  since  2000  to  around  $300  million. 
Yet  organizations  like  the  Center  for  Ad- 
vancing Correctional  Excellence  at  George 
Mason  University  have  been  sharply  criti- 
cal of  such  facilities,  saying  they  have  had 
little  effect  in  discouraging  prisoners  from 
committing  more  crimes  and  returning 
to  prison.  According  to  George  Mason 
Professor  Faye  S.  Taxman,  “The  feds  don’t 


have  an  expectation  of  what  they  want  to 
accomplish.  These  [halfway  houses]  are  just 
places  to  move  people  closer  to  home.” 

Ultimately,  it  is  up  to  halfway  house 
residents  to  decide  whether  or  not  such 
programs  have  been  helpful.  Unfortunately, 
some  residents  at  the  Community  First 
facility  in  Brooklyn  felt  they  were  provided 
little  more  than  three  meals  and  a bed. 

“They  don’t  set  you  up  with  any  [job] 
interviews,”  one  Community  First  resident 
stated.  “They  put  a poster  on  the  wall.  They 
just  send  you  to  a job  fair.  They  don’t  give 
you  any  tools.”  Sadly,  for  many  prisoners 
who  have  been  locked  up  for  years  or  de- 
cades, reentry  tools  and  services  are  exactly 
what  they  need  to  stay  out  of  prison. 

In  an  apparent  attempt  to  distance 
itself  from  criticism  and  negative  news 
reports,  Community  First  Services  changed 
its  name  to  Core  Services  Group  in  2013. 
Since  “community”  is  no  longer  part  of  its 
name,  one  has  to  wonder  if  helping  prison- 
ers successfully  return  to  the  community  is 
still  the  organization’s  mission.  PI 

Sources:  The  New  York  Times,  www.tsi. 
brooklaw.edu,  www.bop.gov 
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WELCOME  TO  THE  FIRST  ISSUE  OF 

Prison  Legal  News  for  the  New  Year! 
By  now  you  should  have  received  our  fund- 
raiser packet  with  our  last  annual  report. 
First,  I would  like  to  thank  everyone  who 
has  donated  to  help  support  our  work  with 
the  Federal  Communications  Commission 
to  ensure  they  cap  the  cost  of  intrastate 
prison  and  jail  phone  calls.  If  you  have  not 
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From  the  Editor 

by  Paul  Wright 

yet  donated  it  is  not  too  late;  we  can  use 
all  donations,  large  or  small,  to  push  our 
Prison  Phone  Justice  Campaign  forward 
to  victory. 

One  prison  phone  company,  Securus, 
is  bragging  that  it  has  paid  $1.4  billion  in 
kickbacks  to  prison  and  jail  officials.  All  of 
that  money  has  been  gouged  from  prison- 
ers and  their  families,  in  addition  to  the 
company’s  profits.  We  need  your  financial 
support  to  be  able  to  provide  the  detailed 
and  accurate  data  the  FCC  relies  upon 
when  making  decisions  to  regulate  the 
prison  phone  industry. 

PLN s parent  non-profit,  the  Hu- 
man Rights  Defense  Center,  is  the  only 
organization  advocating  for  prisoners  and 
their  families  at  the  FCC  that  has  actual 
hard  data,  including  information  related  to 
contracts,  phone  rates,  kickback  commis- 
sion amounts  and  ancillary  fees.  Prior  FCC 
orders  have  cited  to  HRDC’s  comments 
and  data  dozens  of  times.  But  we  need  your 
support,  as  we  receive  NO  foundation  fund- 
ing for  our  prison  phone  justice  campaign. 
If  this  issue  is  important  to  you,  please  make 
a donation  and  encourage  others  to  do  so. 

Remember  that  HRDC  is  a non-profit 
501(c)(3)  organization  registered  as  such 
with  the  IRS  and  the  State  of  Washington. 
We  occasionally  receive  donations  from 
prisoner  groups  around  the  country:  Jaycees, 
veterans  chapters,  lifers  clubs,  NAACP 
affiliates  and  similar  organizations.  If  you 
belong  to  such  a group  and  it  is  allowed 
to  make  donations,  please  keep  HRDC  in 
mind  as  a non-profit  that  needs  support. 

While  prisons  and  jails  consume  much 


of  our  reporting,  this  month’s  cover  story 
takes  a look  at  halfway  houses  - a growing 
segment  of  the  prison  system  that  often  is 
just  as  brutal  and  poorly  managed  as  secure 
correctional  facilities. The  concept  itself  is  in- 
teresting, with  the  notion  that  prisoners  need 
to  be  “transitioned”  back  into  society  when 
there  is  no  “transition”  from  society  when 
people  are  initially  locked  up.  Also,  over  the 
past  30  years  many  states  have,  by  policy  or 
statute,  excluded  prisoners  from  halfway 
houses  who  arguably  need  the  most  help 
reintegrating  into  society.  Namely,  prisoners 
who  have  served  lengthy  sentences  or  those 
convicted  of  violent  or  sex-related  crimes. 

Finally,  the  Disciplinary  Self-Help 
Litigation  Manualhy  Dan  Manville  is  ready 
and  available  for  shipping.  Everyone  who 
preordered  an  advance  copy  should  have 
their  order  by  the  time  you  receive  this  is- 
sue of  PLN.  The  book  is  in  stock  and  ships 
within  24  hours  of  receipt  of  your  order; 
it  is  a must-have  for  all  prisoners  facing 
disciplinary  charges  and  prison  libraries.  If 
you  have  not  ordered  your  copy  yet,  they 
are  $49.95  postpaid  and  only  available 
from  PLN. 

Enjoy  this  issue  of  Prison  Legal  News 
and  please  let  others  know  about  us  and 
encourage  them  to  subscribe.  PJ 
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"Ban  the  Box"  Campaigns  Seek  to  End  Discrimination 
Against  Formerly  Incarcerated  College  Applicants 


//  ^ elene”  had  been  out  of  prison 
for  one  month  when  she  applied  to 
Dutchess  Community  College  and  Ulster 
Community  College,  both  part  of  the  State 
University  of  New  York  system.  SUNY 
requires  applicants  to  check  a box  if  they 
had  ever  been  convicted  of  a felony  Selene 
checked  the  box. 

Both  schools  asked  Selene  to  come  in 
and  take  placement  tests.  Selene  had  to  ask 
her  parole  officer  for  permission  to  leave 
Kingston  and  travel  to  Poughkeepsie,  where 
the  college  is  located.  If  shed  had  a car,  the  trip 
would  have  taken  her  30  to  45  minutes.  But 
Selene  did  not.  Instead,  she  got  up  at  5 a.m.  to 
take  the  one  and  only  bus  from  Kingston  to 
Poughkeepsie,  which  left  at  6 a.m.  From  the 
bus  depot,  she  then  took  a cab  to  the  college. 
“I  had  no  money;  I had  no  income,”  she  told 
Truthout.“So  it  was  a massive  undertaking  to 
do  this,  but  this  is  my  future.” 

At  the  college,  she  filled  out  financial 
aid  forms  and  took  her  placement  tests.  She 
then  attempted  to  hand  in  her  paperwork  at 
the  registrar’s  office.  “The  lady  handed  me 
my  papers  back  and  said,  ‘You  need  to  go 
stand  in  that  line.’” 

What  Selene  didn’t  know  is  that,  since 
1998,  the  State  University  of  New  York  has 
had  a policy  of  screening  applicants  for 
felony  convictions.  SUNY’s  64  colleges  are 
not  the  only  schools  to  do  so.  Since  2006, 


by  Victoria  Law 

the  common  application,  used  by  nearly 
500  universities  across  the  country,  has 
included  a question  about  an  applicant’s 
past  criminal  convictions.  Many  schools 
that  do  not  use  the  common  application 
also  ask  applicants  to  check  a box  if  they 
have  a criminal  record. 

The  box  has  a discouraging  effect  on 
those  seeking  to  pursue  higher  education: 
Preliminary  findings  in  a study  by  the 
Center  for  Community  Alternatives,  an  or- 
ganization that  assists  formerly  incarcerated 
people  with  reentry,  found  that  the  attrition 
rate  of  college  applicants  who  check  the  box 
is  double,  and  for  some  schools  quadruple, 
the  rate  of  applicants  who  do  not. 

Checking  the  Box 

As  Selene  learned,  prospective  stu- 
dents  who  check  the  box  face  other 
obstacles  even  after  completing  the  ap- 
plication. Half  an  hour  after  being  told  to 
stand  in  a separate  line,  Selene  was  told 
to  speak  with  campus  security.  “They  gave 
me  all  my  paperwork  back  and  I had  to  go 
down,  literally  to  the  basement  next  to  the 
boiler  room,”  she  recalled.  “They  have  all 
of  these  security  cameras,  and  you  can  see 
the  kiosk  where  they  review  all  the  video 
footage.  You  feel  like  you’re  in  a booking 
room.  It’s  horrible.” 

There,  she  was  handed  a thick  stack  of 


papers  to  fill  out.  “I  am  not  kidding  when 
I tell  you  that  these  are  8V2  by  11  sheets  of 
paper,  single-spaced,  and  almost  two  hun- 
dred pages  to  fill  out,”  she  said.  But,  because 
only  one  bus  traveled  from  Poughkeepsie  to 
Kingston  each  evening,  she  was  unable  to 
fill  out  the  forms  then  and  there.  Instead, 
she  took  the  packet  on  the  bus. 

“I’m  in  poverty,”  Selene  recalled.  “I’m 
living  in  a homeless  shelter.  I’m  literally 
collecting  bottles  to  pay  for  this  because  I 
don’t  have  money.  I have  no  income.  I have 
nothing,  literally  nothing.”  But  still  she  set 
to  work  collecting  the  required  documenta- 
tion, including  her  arrest  record,  prison  rap 
sheet  and  official  disposition  of  her  case. 
Lacking  money  to  make  photocopies,  she 
mailed  in  her  only  copies. 

After  two  weeks  had  passed  without 
response,  she  called  to  follow  up.  The  ad- 
missions office  told  her  they  couldn’t  find  it. 
“They  sent  me  another  packet  and  they  told 
me  that,  next  time,  I should  send  it  certified 
so  that  I can  prove  that  I sent  it.”  SUNY 
Ulster  put  her  through  a similar  process. 

The  College  and  Community  Fellow- 
ship assists  formerly  incarcerated  women 
enroll  in  colleges.  “Over  time,  we  found 
that  people  were  having  difficulties  with 
the  application  process,”  said  CCF  ex- 
ecutive director  Vivian  Nixon  in  a phone 
interview  with  Truthout.  That  difficulty 
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revolved  around  the  question  of  past  felony 
convictions.  Those  who  checked  the  box, 
like  Selene,  found  that  they  had  to  un- 
dergo another  application  process.  “But 
the  response  was  so  different,  even  within 
the  same  university  system,”  Nixon  noted. 
“SUNY  has  different  responses  across  their 
different  campuses.  There  is  no  consistency. 
And  people  are  rarely  prepared  for  what 
happens  when  they  check  the  box.” 

Although  CCF  had  started  as  a direct 
service  organization,  it  became  involved  in 
policy  work  as  part  of  the  Education  from 
the  Inside  Out  coalition.  The  coalition  met 
with  officials  from  the  State  University  of 
New  York  about  the  question  - and  their 
supplementary  application  process.  “They 
were  resistant  to  changing  policy, ’’Nixon  re- 
called. Even  after  coalition  members  pointed 
out  that  the  City  University  of  New  York 
system,  which  has  never  asked  about  arrest 
or  conviction  histories,  has  never  seen  any 
problems  with  safety  and  crime  on  campus, 
SUNY  officials  refused  to  budge. 

“So  we  decided  to  go  through  legisla- 
tion to  change  this,”  Nixon  said.  CCF  and 
other  coalition  members  approached  leg- 
islators to  talk  about  the  issue,  and  - given 


the  disproportionate  numbers  of  people  of 
color  who  are  incarcerated  - the  impact  on 
people  and  communities  of  color. 

The  result  is  the  Fair  Access  to  Educa- 
tion bill,  which  removes  the  question  of  past 
convictions  from  New  York  State  college 
applications.  This  does  not  mean,  however, 
that  the  question  can  never  be  asked.  Col- 
leges and  universities  can  still  ask,  but  only 
after  accepting  an  applicant.  If  passed,  it 
would  be  the  first  state  to  ban  the  box  on 
college  applications.  [Ed.  note:  The  bill  was 
referred  to  a legislative  committee  in  Janu- 
ary 2014,  where  it  remains  pending]. 

“We  want  New  York  to  be  a model  for 
other  states,”  Mel  Gagarin,  CCF’s  senior 
associate  of  public  affairs,  told  Truthout. 
“We  want  other  states  to  see  that  the  house 
hasn’t  burned  down  because  we’ve  stopped 
asking  this  question.” 

Both  Gagarin  and  Nixon  note  the 
disproportionate  impact  of  policing  and 
imprisonment  on  people  of  color.  The  Bu- 
reau of  Justice  Statistics  has  found  that 
African-American  men,  for  instance,  are 
imprisoned  at  seven  times  the  rate  of  their 
white  counterparts  and  at  three  times  the 
rate  of  Latinos.  Black  women  are  nearly 


three  times  more  likely  to  go  to  prison  than 
white  women.  Latina  women  are  1.5  times 
more  likely  to  end  up  behind  bars  than 
white  women.  Thus,  the  box  is  more  likely 
to  dissuade,  if  not  outright  bar,  people  of 
color  than  their  white  counterparts. 

“We’re  talking  about  people  who  are 
academically  qualified  but  are  essentially 
weeded  out  through  the  attrition  process 
and / or  the  supplementary  process,”  Gagarin 
pointed  out. 

Selene  agrees.  After  her  ordeal  pro- 
viding supplementary  information  and 
traveling  back  and  forth  to  SUNY  Ulster 
and  Dutchess  Community  College  for 
interviews  with  security  staff,  she  decided 
to  fill  out  a new  application.  This  time,  she 
did  not  check  the  box.  Not  only  was  she 
accepted,  but  she  recalls  that  the  director  of 
admissions  drove  to  Kingston  to  help  her 
complete  her  application  for  financial  aid. 
(Selene  did  not  enroll  in  either  college). 

Cory  Greene  spent  6 years,  10  months 
and  20  days  in  prison.  While  in  prison, 
he  connected  with  College  Initiative,  a 
community-based  organization  that  assists 
formerly  incarcerated  people  enter  college. 
Before  his  release,  the  organization  sent  him 
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Ban  the  Box  (cont.) 


a packet  with  information  about  all  of  the 
schools  in  the  City  University  of  New  York 
system.  Two  days  after  he  returned  home, 
Greene  walked  into  LaGuardia  Commu- 
nity College  and  enrolled. 

“The  good  thing  about  LaGuardia  and 
the  CUNY  system  is  that  they  don’t  have 
any  questions  about  criminal  history,”  he 
toldTmthout.“I  had  no  problems  enrolling. 
I had  just  come  out  of  prison, but  I was  able 
to  get  financial  aid,  select  courses  and  begin 
my  college  career.” 

By  the  time  Greene  walked  into  La- 
Guardia, he  had  been  out  of  school  for 
10  years.  But  he  was  undaunted  by  the 
challenge.  “It  was  a place  that  I wanted  to 
reclaim,”  he  recalled.  “I  was  a father  to  a 
young  Black  boy.  I always  believe  that  the 
work  that  I do,  whether  as  a college  student 
or  as  a community  organizer,  is  inherently 
related  to  parenting  and  to  building  bonds 
with  community  members.  It  was  really 
important  for  him  to  see  me  as  a student, 
as  a person  who  could  occupy  college  spaces 
and  know  that  he  is  able  to  occupy  these 
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spaces  if  he  should  choose.” 

LaGuardia  is  a two-year  college  offering 
an  associate’s  degree.  Seeking  to  continue 
his  education,  Greene  applied  to  several 
four-year  colleges  within  the  CUNY  system, 
as  well  as  to  New  York  University,  a private 
university  located  in  New  York’s  Greenwich 
Village.  NYU,  which  uses  the  common  ap- 
plication, asks  prospective  students  about 
past  convictions.  Greene  checked  the  box. 
“When  I checked  the  box,  I had  to  write 
another  personal  statement  about  the  crime,” 
he  explained.  He  did  so  and  was  accepted. 

Two  years  later,  as  he  neared  gradua- 
tion, Greene  decided  to  pursue  his  doctorate 
and  applied  to  five  programs.  “One  particu- 
lar school,  the  University  of  Michigan,  sent 
me  through  a really  painful  process  after  I 
checked  the  box,”  he  recalled.  “Not  only  did 
I have  to  write  a personal  statement  on  why 
I was  arrested  and  what  I learned  from  it, 
I had  a three-week  period  in  which  I went 
back  and  forth  on  email  with  an  administra- 
tor named  Monique.” 

At  first,  Monique  asked  Cory  to  write 
another  letter  explaining  his  arrest,  the  gun  he 
had,  his  reasons  for  having  the  gun  and  his  life 
after  prison,  despite  the  fact  that  he  had  in- 
cluded these  details  in  his  personal  statement. 
A few  days  later,  she  asked  if  he  was  currently 
on  probation  or  parole.  If  so,  he  needed  to 
submit  a letter  from  his  parole  or  probation 
officer.  Greene  was  not,  but  was  then  required 
to  provide  his  parole  release  papers. 

He  also  needed  to  submit  a copy  of  his 
arrest  report  from  2002,  the  transcript  from 
his  2004  sentencing  hearing,  and  letters  from 
family  and  community  members  attesting  to 
his  character  and  assuring  the  school  that  he 
would  not  pose  a danger  on  campus.  “And 
this  was  after  I had  sent  her  all  my  transcripts 
saying  that  I graduated  with  honors  from 
LaGuardia  Community  College  and  was 
graduating  with  honors  from  NYU!” 

Pushing  to  Abolish  the  Box 
Everywhere 

By  that  time,  Greene  was  working  on 
a participatory  action  research  project  about 
the  structural  barriers  to  college  education 
with  Michelle  Fine,  a professor  who  had 
spearheaded  earlier  studies  on  the  importance 
of  college  programs  inside  prison,  CCF,  Col- 
lege Initiative  and  other  formerly  incarcerated 
people.  So,  although  he  was  in  the  midst  of 
finals  and  finishing  his  honors  thesis,  Greene 
persevered,  in  part,  he  said,  to  see  how  far  the 
school  would  take  the  process. 


Persevering  meant  numerous  visits  to 
the  precinct,  hours  spent  waiting  in  the 
courthouse  and  convincing  his  parole  officer 
to  write  him  a letter.  It  also  meant  asking 
20  other  people  for  letters  as  well  as  three 
weeks  of  back-and-forth  with  the  university, 
a process  he  documented  in  “Checking  the 
Box:  Enduring  the  Stigma  of  Applying  to 
Graduate  School  Post-Incarceration.”  In 
J anuary,  shortly  after  winter  break  had  ende  d, 
Greene  received  a letter  of  rejection. 

At  the  same  time,  Greene  and  other 
students  began  the  fight  to  ban  the  box  at 
NYU.  In  2013,  the  school’s  Applied  Psy- 
chology Club  and  How  Our  Lives  Link 
Altogether  (HOLLA),  a youth  mentoring 
organization,  sponsored  a screening  of  Pass- 
port to  the  Future,  a 20-minute  documentary 
about  barriers  to  education. The  subsequent 
discussion  lasted  for  three  hours  and  led 
to  the  formation  of  the  Incarceration  to 
Education  coalition,  which  is  pushing  NYU 
to  abolish  the  box.  The  group  has  met  with 
university  administrators,  reached  out  to  the 
larger  student  body  and  sponsored  events 
to  raise  awareness  and  galvanize  action. 
“Our  goal  is  to  abolish  the  box  by  the  next 
application  cycle,”  said  Greene. 

The  coalition  has  also  started  working 
with  several  other  universities  across  the 
country  to  abolish  the  box  on  the  common 
application.  If  they  succeed,  it  means  that 
those  applying  to  nearly  500  schools  will 
no  longer  face  that  barrier. 

“Education  offers  so  many  resources  and 
connections,”  said  Greene,  now  a doctoral 
student  at  the  CUNY  Graduate  Center, 
which  does  not  ask  applicants  about  crimi- 
nal convictions.  “When  you  deny  someone 
an  education,  you’re  not  just  hurting  them. 
You’re  hurting  a whole  community  of  folks 
who  don’t  have  access  to  resources  that 
schools  like  NYU  provide.”  PJ 

Victoria  Law  is  a writer ; photographer  and 
mother.  She  is  the  author  of“Resistance  Behind 
Bars:  The  Struggles  of  Incarcerated  Women ” 
(PM  Press  2009),  the  editor  of  the  zine  Te- 
nacious: Art  and  Writings  from  Women  in 
Prison  ajid  a co-founder  of  Books  Through  Bars 
- NYC.  She  is  currently  working  on  transform- 
ing “Don’t  Leave  Your  Friends  Behmd,  ”a  zine 
series  071  how  radical  movements  caji  support 
the  families  in  their  midst,  into  a book. 

This  article  was  published  by  Truthout 
( www.  truth-out.  org)  on  December  1 7, 2014; 
it  is  reprinted  with  permission.  Copyright, 
Truthout.org. 
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Oklahoma  Supreme  Court  Remands  Consolidated 
Sex  Offender  Registration  Case 

by  Shepherd  Litsey 


On  November  19, 2013, the  Supreme 
Court  of  Oklahoma  affirmed  in  part, 
reversed  in  part  and  remanded  for  further 
proceedings  a case  involving  a registered 
sex  offender  required  to  register  for  life 
due  to  an  amended  state  law  applied  ret- 
roactively. 

Christopher  Luster  pleaded  guilty  to 
second-degree  sexual  assault  on  April  22, 
1992  in  Texas  and  was  sentenced  to  ten 
years  deferred  adjudication.  He  later  moved 
to  Oklahoma  and  began  registering  as  a 
sex  offender  per  Oklahoma’s  Sex  Offender 
Registration  Act  (SORA)  on  September 
25,  2003.  Under  the  law  at  the  time,  he 
had  to  register  for  ten  years.  On  November 
1,  2007,  SORA  was  amended  and  Luster 
was  notified  that  his  sex  offender  level 
was  being  increased  and  he  would  have  to 
register  for  life. 

Luster  filed  suit  in  2011  to  enjoin 
the  Oklahoma  Department  of  Correc- 
tions (DOC)  from  applying  the  amended 
SORA  provisions,  requesting  removal 
from  the  registry  and  freedom  from  the 
registration  requirement.  Alternatively, 
he  argued  he  should  only  have  to  register 
annually  for  ten  years,  with  his  registration 
term  expiring  in  2013.  His  petition  led  to 
the  consolidation  of  66  other  cases  raising 
similar  claims. 

Luster  amended  his  petition  to  include 
all  litigants  with  similar  issues,  which 
included  three  categories  of  plaintiffs  - 
those  with  1)  convictions  occurring  before 
November  1,  1999;  2)  non-aggravated 
convictions  between  November  1,  1999 
and  November  1,2007;  and  3)  aggravated 
convictions  between  November  1,  1999 
and  November  1,2007.  He  contended  that 
offenders  in  the  first  two  categories  should 
have  to  register  for  no  more  than  ten  years 
and  that  the  SORA  amendments  were 
not  retroactive.  The  DOC  filed  a response 
brief  insisting  the  legislature’s  intent  was 
retroactivity. 

The  trial  court  ruled  in  favor  of 
Luster  on  September  7,  2011,  finding 
the  amendments  could  not  be  imposed 
retroactively.  The  court  listed  by  name 
the  co-plaintiffs  and  what  action  the 
DOC  was  to  take  with  each,  and  set  the 


registration  frequency  at  once  per  year  for 
all  who  were  still  required  to  register.  The 
DOC  appealed. 

The  Oklahoma  Supreme  Court  cited 
two  recent  decisions  in  which  it  had  held 
retroactive  application  of  sex  offender  reg- 
istration requirements  violated  the  ex  post 
facto  clause  of  the  state  constitution.  How- 
ever, the  Court  found  problematic  the  trial 
court’s  imposition  of  a “blanket  one-year 
registration  frequency  to  all  consolidated 
plaintiffs  who  were  not  immediately  re- 
moved from  the  registry.” 

“For  the  same  reasons  we  held  the 
provisions  of  SORA  in  effect  upon  a person 
being  convicted  in  Oklahoma  or  entering 
Oklahoma  are  the  only  SORA  provisions 
that  shall  apply  to  the  sex  offender,  we 


The  Texas  Court  of  Appeals,  First 
District,  held  in  December  2013  that 
the  admission  of  jail  disciplinary  records  at 
a penalty  phase  hearing  in  a criminal  trial 
violated  the  Confrontation  Clause  of  the 
Sixth  Amendment.  A new  hearing  was 
ordered  as  a remedy. 

Cornell  Smith,  Jr.,  who  was  16  years 
old  when  charged  with  capital  murder,  was 
convicted  as  an  adult  and  sentenced  to  40 
years. 

He  raised  six  issues  on  appeal.  In 
one  of  those  issues,  Smith  challenged  the 
admission  into  evidence  of  disciplinary 
records  from  the  Harris  County  Jail,  the 
Harris  County  Probation  Department  and 
the  Texas  Youth  Commission  during  the 
punishment  phase  of  his  trial.  The  Court 
of  Appeals  found  that  issue  had  been  pre- 
served for  appeal. 

The  Court  cited  precedent  holding 
that  jail  “incident  reports”  and  “disciplinary 
reports”  are  inadmissible  if  they  contain 
testimonial  statements  that  amount  to  “ex 
parte  affidavits  of  government  employ- 


hold  the  frequency  of  SORA  verification 
in  effect  at  that  time  is  also  the  applicable 
provision,”  the  Court  wrote.  “The  correct 
registration  requirements  to  apply  are  those 
in  effect  when  the  sex  offender  was  either 
convicted  in  Oklahoma  or  when  a sex  of- 
fender convicted  in  another  jurisdiction 
enters  Oklahoma  and  becomes  subject  to 
those  registration  requirements.” 

Accordingly,  the  Supreme  Court  af- 
firmed the  trial  court’s  prohibition  on 
retroactive  application  of  the  SORA 
amendments,  reversed  the  trial  court’s 
blanket  one-year  registration  frequency  and 
remanded  with  instructions  to  review  each 
co-plaintiff’s  case  individually.  See:  Luster 
v.  State  ex  rel.  Dept,  of  Correctiotis,2013  OK 
97, 315  P.3d  386  (Okla.  2013).  H 


ees,”  without  allowing  the  defendant  to 
cross-examine  the  employees  who  made 
the  statements.  It  also  cited  another  case 
that  allowed  the  admission  of  “sterile 
recitations  of  appellant’s  offenses  and 
the  punishments  he  received  for  those 
offenses.” 

The  disciplinary  reports  admitted 
at  Smith’s  punishment  phase  hearing 
contained  testimonial  statements,  which 
the  Court  of  Appeals  held  violated  the 
Confrontation  Clause  of  the  Sixth  Amend- 
ment. The  appellate  court  further  held  it 
could  not  conclude  “beyond  a reasonable 
doubt  that  the  error  did  not  contribute” 
to  the  sentence  that  Smith  received,  as 
the  evidence  was  not  cumulative  of  other 
witnesses  and  the  state  made  several  refer- 
ences to  the  disciplinary  reports  during  its 
closing  argument. 

Therefore,  although  the  Court  of  Ap- 
peals affirmed  Smith’s  conviction,  it  ordered 
a new  punishment  hearing.  See:  Smith  v. 
Texas,  Alb  S.W.3d207  (Tex.  App.  1st  Dist. 
2013),  petition  for  review  denied. 


Admission  of  Jail  Disciplinary  Records 
at  Criminal  Trial  May  Violate 
Confrontation  Clause 

by  David  M.  Reutter 
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States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  intrastate  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Minnesota,  Montana,  Tennessee  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  excessively  high  phone  rates.  Although  the  FCC  voted  last  year 
to  cap  the  costs  of  interstate  (long  distance)  prison  calls,  which  went  into  effect  on  February  1 1 , 2014, 
the  order  does  not  currently  apply  to  intrastate  (in-state)  calls.  An  estimated  85%  of  prison  phone  calls 
are  in-state.  This  is  an  opportunity  to  ask  DOCs  to  forgo  commissions  and  ensure  their  prison  phone 
contracts  are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mostly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs.  Lower  prison  phone  rates  should  apply  not  just  to  long  distance  calls  but  also  to  in-state 
calls.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison  Phone  Justice’s 
website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Minnesota:  Receives  a 59%  kickback;  existing  contract  expires  on  03-31-15.  Charges  $6.45  for  a 
15-minute  collect  intrastate  call.  Contacts:  Minnesota  DOC,  Commissioner  Tom  Roy,  1450  Energy 
Park  Drive,  Suite  200,  St.  Paul,  MN  55108;  phone:  651-361-7226,  fax:  651-642-0414,  email: 
tom.roy@state.mn.us.  Governor  Mark  Dayton,  Governor’s  Office,  116  Veterans  Service  Building, 

20  West  12th  St.,  St.  Paul,  MN  55155;  phone:  651-201-3400,  toll-free:  800-657-3717,  fax:  651-797- 
1850,  email:  mark.dayton@state.mn.us. 

Montana:  Receives  a 25%  kickback  ($23, 000/month  guaranteed);  existing  contract  expires  on  1-31- 
2015.  Charges  $2.04  for  a 15-minute  collect  intrastate  call.  Contacts:  Montana  DOC,  Director  Mike 
Batista,  5 S.  Last  Chance  Gulch,  P.O.  Box  201301,  Helena,  MT  59620;  phone:  406-444-3930,  fax: 
406-444-4920,  email:  jlamoure@mt.gov.  Governor  Steve  Bullock,  Office  of  the  Governor,  P.O.  Box 
200801,  Helena,  MT  59620-0801;  phone:  855-318-1330  or  406-444-31 1 1 , fax:  406-444-5529,  email: 
http://governor.mt.gov/Home/Contact/shareopinion.aspx  (use  online  email  form). 

Tennessee:  Receives  a 50.1%  kickback;  existing  contract  expires  on  04-15-15.  Charges  up  to  $3.60 
for  a 15-minute  collect  intrastate  call  and  $.895  for  a collect  local  call.  Contacts:  Tennessee  DOC, 
Commissioner  Derrick  Schofield,  Rachel  Jackson  Building,  320  Sixth  Ave.  North,  6th  Floor,  Nashville, 
TN  37243-0465;  phone:  615-253-8200,  fax:  615-253-8281,  email:  derrick.schofield@tn.gov.  Governor 
Bill  Haslam,  State  Capitol,  1st  Floor,  Nashville,  TN  37243;  phone:  615-741-2001 , fax:  615-532-9711, 
email:  bill.haslam@state.tn.us. 
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A FEDERAL  COURT  IN  COLORADO  HAS 
held  that  a mentally  ill  prisoner  who 
spent  over  12  years  in  administrative  segre- 
gation must  be  afforded  an  opportunity  for 
outdoor  recreation.  The  court  also  ordered 
the  Colorado  Department  of  Corrections 
(CDOC)  to  have  a physician  re-evaluate 
the  prisoner’s  medication  and  treatment 
needs. 

Colorado  state  prisoner  Troy  Anderson 
has  been  diagnosed  with  mental  illness.  His 
behavior  in  prison  led  to  his  placement 
in  segregation  for  over  12  years,  with  the 
last  10  at  the  “supermax”  Colorado  State 
Penitentiary  (CSP)  in  Canon  City,  where 
prisoners  in  segregation  were  not  allowed 
any  outdoor  recreation.  [See:  PLN,  July 
2014,  p.4]. 

With  the  assistance  of  attorneys, 
Anderson  filed  a civil  rights  suit  in  federal 
court  alleging  that  the  denial  of  outdoor 
recreation  and  denial  of  adequate  treatment 
for  his  mental  illness  violated  the  Eighth 
Amendment  because  they  constituted  cruel 
and  unusual  punishment.  He  also  com- 
plained that  the  method  by  which  prisoners 
could  earn  their  way  out  of  segregation  was 
administered  in  a manner  that  violated 
due  process  and  was  unfair  to  mentally  ill 
prisoners. 

In  an  August  24,  2012  order,  the 
district  court  found  that  Anderson  had 
been  denied  outdoor  recreation  for  12 
years,  which  constituted  cruel  and  un- 
usual punishment.  Although  Anderson’s 
expert  psychiatrist  and  every  one  of  the 
defendants’  eight  medical  experts  agreed 
that  outdoor  recreation  was  ‘“extremely 
important’ for  the  mood,  sleep  and  overall 
wellbeing  of  an  individual,”  the  CDOC 
attempted  to  argue  that  indoor  recreation 
in  a 90-square-foot  cell  was  the  equivalent 
of  outdoor  recreation.  The  court  was  not 
convinced. 

“The  fact  that  this  highly  experienced 
senior  official  in  the  CDOC  believes  that 
a tiny  indoor  room  with  a chin-up  bar  and 
a grate  with  small  openings  to  the  outside 
provides  an  ‘outdoor  environment’  and  ‘lots 
of  opportunity  for  exercising,’  and  that  it  is 
ok  for  Mr.  Anderson  to  be  confined  without 
outdoor  exercise  or  any  real  exposure  to 


fresh  air  that  is  out  of  doors  for  12  years 
and  counting  is  troubling  to  say  the  least,” 
the  district  court  wrote. 

“The  clinical  personnel  who  are  charged 
with  providing  mental  health  care  to  in- 
mates at  the  CSP  know  better.  CDOC 
officials  know  that  the  CSP  is  out  of  step 
with  the  rest  of  the  nation.  They  have  been 
told  by  their  experts  whom  they  hired  that 
access  to  outdoor  recreation  at  the  CSP  is 
deficient.  However,  so  far  as  the  evidence  in 
this  case  shows,  nothing  has  been  done  to 
provide  any  form  of  outdoor  exercise  to  Mr. 
Anderson  and  the  other  inmates  who  have 
been  held  in  administrative  segregation  at 
CSP  for  long  periods. The  Court  concludes 
that  defendants  have  been  deliberately  in- 
different to  Mr.  Anderson’s  mental  and  his 
physical  health.” 

The  district  court  noted  that  the 
Tenth  Circuit  and  other  federal  circuit 
courts  had  long  held  that  the  lengthy 
denial  of  an  opportunity  for  fresh  air  and 
outdoor  recreation  was  cruel  and  unusual 
punishment,  and  that  such  decisions  were 
handed  down  well  before  CSP  was  built. 
The  court  also  noted  that  Anderson’s 
experts  had  testified  that,  to  their  knowl- 
edge, “CSP  is  the  only  supermax  facility 
in  the  country,  including  the  notorious 
federal  supermax  prison  at  Florence, 
Colorado,  that  does  not  provide  some 
opportunity  for  outdoor  exercise.” 

Anderson’s  complaints  about  inad- 
equate mental  health  care  focused  largely 
on  failure  to  treat  his  diagnosed  antisocial 
personality  disorder  and  attention  deficit 
hyperactivity  disorder  with  stimulants. 
The  CDOC  physicians  testified  they  had 
not  tried  stimulants,  such  as  Ritalin,  which 
were  not  on  the  CDOC’s  formulary  and 
required  special  permission  to  order,  for 
several  reasons. 

The  court  wrote  that  it  did  not  pre- 
scribe medication  and  would  not  substitute 
its  judgment  for  that  of  psychiatrists  and 
physicians  or  the  pharmacists  who  devel- 
oped the  formulary.  However,  since  one 
expert  admitted  the  prison  had  tried  just 
about  everything  else  and  should  perhaps 
consider  stimulants,  the  court  ordered  the 
CDOC  to  assign  a psychiatrist  “to  re- 
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evaluate  Mr.  Anderson’s  current  mental 
health  treatment  needs.  Preferably,  though 
not  necessarily,  this  will  be  a physician  who 
has  not  already  formed  an  opinion  regard- 
ing the  appropriate  medication  regimen 
for  him.” 

Anderson  also  complained  that  the  sys- 
tem of  allowing  any  staff  member  to  enter  a 
negative  report  in  a prisoner’s  chronological 
record  (a  “chrono”),  which  prevented  his 
progression  toward  release  from  segregation 
without  due  process  or  timely  notification 
that  the  entry  had  been  made,  constituted 
a due  process  violation.  He  further  argued 
that  the  mandatory  monthly  segregation 
reviews  were  of  poor  quality  and  offered 
no  guidance  on  how  to  progress  out  of 
segregation. 

The  district  court  held  that  due  to  the 
harshness  of  the  conditions  and  length  of 
time  he  had  been  segregated,  Anderson 
had  a due  process  right  in  progressing  out 
of  administrative  segregation.  However, 
the  prison  had  revised  its  procedures  for 
segregation  reviews  since  the  lawsuit  was 
filed  and  the  new  procedures  appeared  to 
address  most  of  Anderson’s  concerns.  Plus 
there  was  evidence  that  prison  staff  had 


tried  to  work  with  Anderson  by  placing 
him  in  a program  for  segregated  prisoners 
with  mental  health  issues,  but  he  had  been 
removed  from  the  program  for  repeated 
disruptive  behavior. 

Therefore,  the  court  did  not  grant 
relief  on  this  issue  but  noted  that  should 
the  new  procedures  “prove  to  be  form  over 
substance, ’’Anderson  could  again  seek  relief 
from  the  court. 

The  court  entered  judgment  in  Ander- 
son’s favor  on  the  issue  of  outdoor  recreation 
and  ordered  the  CDOC  to  provide  him  at 
least  one  hour  of  outdoor  exercise,  three 
times  a week.  The  court  further  ordered 
the  defendants  to  have  a CDOC  physician 
take  a fresh  look  at  Anderson’s  medication 
and  treatment  needs.  Finally,  the  court 
determined  that  the  outdoor  exercise  is- 
sue was  the  central  focus  of  the  suit  and 
that,  even  though  he  did  not  prevail  on  all 
issues,  Anderson  was  the  prevailing  party 
for  purposes  of  costs  and  attorney  fees.  See: 
Anderson  v.  State  of  Colorado , 887  F.Supp.2d 
1133  (D.  Colo.  2012). 

In  July  2013,  Anderson  filed  a motion 
to  enforce  the  August  2012  judgment. 
On  September  4,  2013,  the  court  denied 


Anderson’s  motion  to  alter  or  amend 
the  judgment,  and  denied  his  motion  to 
enforce  the  judgment  with  respect  to  at- 
torney fees. 

The  defendants  contended  that  the 
CDOC  had  created  a new  regulation, 
650-03  (AR  6540-03),  which  they  said 
mooted  Anderson’s  due  process  claim, 
arguing  the  regulation  provided  for 
“meaningful  out-of-cell  meeting[s]”with 
case  managers. 

Anderson  filed  another  motion  to 
enforce  the  judgment  or  show  cause 
on  September  12,  2014,  which  remains 
pending.  He  noted  the  defendants  had 
transferred  him  to  the  Sterling  Cor- 
rectional Facility  to  comply  with  the 
court’s  order,  but  that  “Sterling’s  exercise 
rooms  did  not  provide  outdoor  exercise 
in  compliance  with  the  Court’s  Final 
Order  and  Judgment.”  He  also  informed 
the  district  court  that  many  of  the  mental 
health  programs  and  services  on  which 
the  court  had  based  its  earlier  judg- 
ment were  not  available  at  Sterling.  The 
case  remains  pending.  See:  Anderson  v. 
Colorado,  U.S.D.C.  (D.Col.),  Case  No. 
l:10-cv-01005-RBJ-KMT.  PI 
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Texas  Prison  Population  Drops 
as  Guard  Shortage  Persists 


IN  SPITE  OF  A THREE-YEAR  DOWNWARD 

trend,  Texas  continues  to  lead  the  nation 
with  the  largest  state  prison  population. 
At  the  same  time,  the  state  has  pursued  a 
variety  of  incentives  to  address  a chronic 
shortage  of  prison  guards. 

The  population  of  the  109-facility 
Texas  Department  of  Criminal  Justice 
(TDCJ)  fell  from  about  156,500  prisoners 
in  mid-2011  to  just  over  154,000  in  mid- 
2012,  then  to  around  150,400  by  November 
2014  - including  both  TDCJ  prisons  and 
state  jails.  [See:  PLN,  Nov.  2013,  p.26]. 

Regardless, Texas  still  leads  the  nation 
in  terms  of  state  prison  populations  because 
it  did  not  reduce  its  population  as  quickly 
as  the  former  leading  state,  California. 
California’s  prison  population  declined 
from  over  160,000  to  around  134,000  by 
diverting  non-violent  prisoners  to  county 
jails  to  comply  with  a federal  court  order  to 
reduce  the  state’s  badly  overcrowded  prison 
system.  [See:  PLN,  July  2011,  p.l]. 

“It’s  real.  It’s  happening,  not  only  in 
Texas,  but  around  the  country,”  said  Austin- 
based  criminal  justice  consultant  Tony 
Fabelo,  who,  as  head  of  the  Texas  Criminal 
Justice  Policy  Council,  advised  state  officials 
during  the  tripling  of  the  TDCJ’s  prison 
bed  capacity  in  the  1990s.  “The  challenge 
is  to  sustain  the  outcomes  to  see  how  far 
you  can  go  in  downsizing  prisons.  I have 
my  doubts,  but  it’s  an  interesting  time  for 
criminal  justice.” 

The  Texas  Legislative  Budget  Board 
also  had  its  doubts.  In  June  2012,  the 
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by  Matt  Clarke 

board  released  a report  predicting  that  the 
drop  in  the  state’s  prison  population  would 
continue  only  until  2014,  and  that  by  2015 
the  number  of  prisoners  could  again  exceed 
TDCJ’s  capacity. 

Analysts  trace  the  recent  decline  in 
Texas’  prison  population  to  the  success  of 
a variety  of  alternative  sentencing  initia- 
tives. For  example,  a package  of  sentencing 
reforms  passed  by  the  state  legislature  in 
2007  allowed  defendants  to  be  diverted 
from  prison  into  rehabilitative  programs. 
Those  reforms,  combined  with  an  aging 
state  population,  a decrease  in  the  crime 
rate  and  changes  in  demographics,  allowed 
the  prison  population  to  shrink  even  while 
Texas  experienced  an  increase  in  its  general 
population. 

The  2007  legislative  reforms  were 
driven  by  Republicans  who  pushed  fiscal 
conservatism  over  previous  tough-on-crime 
and  lock-  em-up-and-throw-away-the-key 
political  philosophies. 

“Policies  in  various  states  are  finally 
catching  up  with  what  we  know  works,” 
stated  Marc  Levin,  director  of  the  Center 
for  Effective  Justice  and  a national  leader  in 
the  Right  on  Crime  campaign  for  smarter 
criminal  justice  solutions. 

“For  most  nonviolent  offenders,  com- 
munity-based initiatives  are  much  cheaper 
and  have  much  better  outcomes,”  Levin 
said.  “In  this  time  of  tight  budgets  and 
programs  that  work,  this  is  the  conservative 
thing  to  do.” 

The  reforms  in  Texas  included  special 
courts  established  in  large  cities  for  cases 
involving  drugs,  veterans,  drunk  driving 
and  prostitution.  Courts  now  offer  pro- 
grams and  intensive  supervision  aimed  at 
changing  defendants’ lives  without  sending 
them  to  prison. 

Concurrently,  the  state  expanded  treat- 
ment programs  for  prisoners  and  upgraded 
parole  supervision  with  electronic  monitor- 
ing and  newly-developed  risk  assessment 
tools.  According  to  the  TDCJ’s  Statistical 
Report  for  fiscal  year  2013,  114,225  of- 
fenders were  on  some  type  of  parole  or 
community  supervision. 

An  emphasis  on  community-based 
probation  for  non-violent  defendants 


resulted  in  a higher  success  rate  for  both 
adults  and  juveniles,  which  proved  so  suc- 
cessful that  the  Texas  Youth  Commission 
(now  the  Texas  Juvenile  Justice  Depart- 
ment) was  able  to  close  half  the  state’s 
juvenile  facilities. 

“We’re  definitely  going  to  look  at  what 
works  and  what  doesn’t  - and  we  know 
that  treatment  and  rehabilitation  and  com- 
munity justice  programs  work,”  said  state 
Senator  John  Whitmire,  who  chairs  the 
Senate  Committee  on  Criminal  Justice  and 
sponsored  many  of  the  2007  reforms. 

“Prisons  should  be  reserved  for  the 
worst  of  the  worst,  the  violent  criminals, 
murderers,  child  molesters  we  should  defi- 
nitely be  afraid  of.  We  have  a lot  of  other 
inmates  who  could  probably  be  housed 
someplace  else,  at  less  cost,”  Whitmire 
said. 

The  2007  legislative  reforms  did  little 
to  benefit  prisoners  who  were  already  incar- 
cerated when  the  new  laws  were  enacted, 
however,  because  they  were  designed  to 
divert  offenders  away  from  prison,  not 
release  them. 

But  if  the  Texas  Legislative  Budget 
Board’s  prediction  comes  true  and  the 
number  of  prisoners  begins  to  increase, 
the  state  could  face  an  even  worse  shortage 
of  guards  to  man  its  correctional  facilities. 
To  keep  that  from  happening,  state  of- 
ficials have  offered  a number  of  incentives 
to  attract  new  recruits  to  shore  up  prison 
staffing  levels. 

A resurgent  Texas  economy  - especially 
in  the  oil  and  gas  industry  - has  led  to  many 
vacancies  among  guard  ranks.  “With  energy 
production  increasing  dramatically  in  South 
and  East  Texas,  most  [prison  guards]  can 
make  twice  as  much  in  the  energy  sector,” 
explained  Lance  Lowry,  head  of  Local  3807 
of  the  American  Federation  of  State,  Coun- 
ty and  Municipal  Employees  (AFSCME), 
which  represents  Texas  prison  guards. 

“We  can’t  compete  with  the  private 
sector  in  these  critical  areas,”  admitted  Bill 
Stevens,  director  of  the  TDCJ’s  correctional 
institutions  division. 

In  January  2014,  TDCJ  Executive 
Director  Brad  Livingston  approved  increas- 
ing the  recruiting  bonus  to  $4,000  for  new 
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guards  who  sign  one-year  contracts  and 
agree  to  work  at  one  of  15  understaffed 
facilities  located  in  rural  areas,  or  in  areas 
where  jobs  are  available  in  the  oil  and  gas 
industry. 

“The  recruitment  and  retention  of 
correctional  officers  is  a top  priority  for 
the  agency, ”TDCJ  spokesman  Jason  Clark 
wrote  in  an  email  to  the  Huntsville  Item. 
“The  recruitment  bonus  is  another  tool 
the  agency  is  using  to  attract  applicants  to 
apply  for  positions  at  units  that  are  facing 
staffing  challenges.  We  understand  that 
the  correctional  officer  position  is  one  of 
the  most  demanding  jobs  in  all  of  state 
government.” 

The  TDCJ  also  recruits  new  guards 
at  job  fairs.  “It’s  a rewarding  career  to  be  a 
correctional  officer,”  explained  Earl  Brown, 
a TDCJ  representative  who  attended  three 
job  fairs  in  November  2013.  “We’re  trying 
to  get  as  many  applicants  as  we  can  who 
are  qualified.” 

Brown  said  prison  guard  salaries  range 
from  12,435  to  $3,250  per  month,  with 
more  for  applicants  who  hold  a Bachelor’s 
degree  or  have  at  least  two  years  of  active 
military  service.  “The  salary  is  competitive. 
We  have  great  benefits,”  he  added. 

But  union  president  Lowry  blasted 
Texas  lawmakers  for  treating  guards  “as  the 
ugly  stepchild  of  the  criminal  justice  system” 
when  negotiating  a 2013  pay  hike.  In  a press 
release,  Lowry  faulted  the  legislature  for 
granting  guards  a 5%  raise  over  two  years 
while  other  state  law  enforcement  officers 
received  10%.  He  said  actual  take-home  pay 
grew  only  slightly  more  than  1%  in  Septem- 


ber 2013  due  to  an  accompanying  increase 
in  the  amount  that  TDCJ  employees  pay 
towards  retirement. 

The  fact  that  many  top  TDCJ  adminis- 
trators received  higher  raises  - ranging  from 
8 to  23%  - did  not  help  alleviate  discontent 
among  the  prison  system’s  rank-and-file. 

Lowry  also  blamed  lawmakers  for 
“being  unrealistic  on  their  [sic]  attempt  to 
address  chronic  staffing  demands  now  in 
the  thousands,”  and  said  he  expected  staff- 
ing at  TDCJ  facilities  “to  only  get  worse.” 

As  another  way  to  reduce  high  turnover 


On  November  14,  2013,  the  en banc 
Washington  Supreme  Court  held  that 
the  court’s  clerk  had  erred  in  awarding  the 
state  a $200  statutory  attorney  fee  against 
a prisoner  whose  personal  restraint  petition 
(PRP)  was  dismissed. 

Washington  prisoner  Derek  E.  Gron- 
quist  lost  early  release  credits  as  a sanction 
for  assaulting  a guard.  He  filed  a PRP  with 
the  state  Supreme  Court,  challenging  the 
disciplinary  action. 

After  the  court’s  commissioner  dis- 
missed the  petition,  the  clerk  “awarded  the 
State  costs  consisting  of  statutory  attorney 
fees  in  the  amount  of  $200.”  Gronquist 
moved  to  modify  both  rulings. 

The  Washington  Supreme  Court 
denied  the  motion  to  modify  the  commis- 


rates  among  prison  guards,  the  TDCJ  is 
currently  making  mobile  home  parks  and 
dorm  housing  available  at  certain  prisons 
that  guards  can  rent  at  reduced  rates,  to 
counter  the  boom-town  explosion  in  rental 
costs  near  oil  and  gas  fields. 

As  of  November  2014,  the  TDCJ  had 
more  than  3,300  vacant  guard  positions. 

Sources:  Austin  American-Statesman,  www. 
mcclatchydc.  com,  www.  correctionsone.  com, 
http://gritsforbreakfa.st.  blogspot.  com,  www. 
kxii.com,  The  New  York  Times 


sioner’s  ruling,  but  modified  the  clerk’s  fee 
ruling.  Pursuant  to  RCW  10.73.160(2), 
“appellate  costs  awardable  to  the  State  ‘are 
limited  to  expenses  specifically  incurred  by 
the  state  in  prosecuting  or  defending  an 
appeal  or  collateral  attack  from  a criminal 
conviction  or  sentence.’” 

The  Court  found  that  Gronquist’s 
“challenge  to  the  department’s  adminis- 
trative disciplinary  action  is  not  an  appeal 
from  or  a collateral  attack  on  a criminal 
conviction  or  sentence.”  Therefore,  the 
$200  attorney  fee  award  fell  “outside 
the  plain  statutory  limitation  on  appel- 
late costs  allowed  to  the  State,”  and  was 
vacated.  See:  In  re  PRP  of  Gronquist , 
179  Wn.2d  120,  312  P.3d  648  (Wash. 
2013).  P 


State  Appellate  Costs  Improper 
on  Washington  PRP  Dismissal 

by  Mark  Wilson 


FIYA  GIRLS  has  a new  address! 

VIP  CAT  5 HAS  OVER  A COUPLE  THOUSAND  CHOICES  ONLY  $15.00 
FREE  S/H  27, -CAT  32 / (VIP  CAT  6 HAS  OVER  A COUPLE  THOUSAND 
CHOICES  ONLY  $15.00  FREE  S/H  33-CAT  38)  VIP  CAT  5 AND  6 CONSIST 
OF  "ONLY  WHITE"  Camel  TOE  SHOTS,  BIKINI  SHOTS,  CURVY  MODELS 
PETITE  MODELS.  LATINO  MODELS.  BEACH  SHOTS,  BED  ROOM 
SHOTS.  G STRING  SHOTS  MINI  SKIRTS . LATEX.  SPANDEX,  FITNESS 
MODELS  ARMATURE  PORN  STARS.  MICRO  THONGS,  BOOTY  SHORTS 
TIGHT  JEANS.  BLONDES,  REDHEADS,  BRUNETTES  BIG  BREAST 
SLIM  WAIST  BIG  BOOTIES.  EROTIC  POSES,  COLLEGE  COEDS  HUGE 
CAMEL  TOES,  “NEW  ANMIE  SLUTS  THEY  ARE  SUPER  HOT! 

VIP  CAT  7 CONSIST  OF  BLACK  AN  LATINO  BIG  BOOTY  VERY  CURVY 
MODELS.  STRIPPERS.  PORN  STARTS  ALL  HOT  SHOTS!!  IT  HAS  OVER 
A COUPLE  THOUSAND  TO  CHOOSE  FROM.  ONLY  $15.00  FREE  S/H 


TO  GET  A STARTER  CATALOG  SEND  A SA  S E AND  5 STAMPS  AND 
SAY  IF  U WANT  CAT  18  THAT  HAS  ALL  BLACK  GIRLS  OR  CAT  19  HAS 
ALL  WHITE  GIRLS.  ALL  CATALOGS  LISTED  ABOVE  ARE  NON  NUDE. 
\SE  MAKE  ALL  PAYMENTS  TO: 

FIYA  GIRLS 
P.O.  BOX  112118 
HOUSTON,  TX  77293 


U.L  WHITE  GIRLS 

ill 


kBOVE  ARE  NON  NUDE 

Mi 


HOT  DREAMS 

WE  HAVE  A NEW  ADDRESS!!  SPREAD  THE  WORD! 

GET  YOUR  NEW  NON  NUDE  CAT  #31  AND  FREE 

PHOTO  U MUST  SEND  A S.A.SE  ALONG  WITH 

5 STAMPS  OR  $2.00  hundreds  to  choose,  in  bikini  and  panties. 

GET  THE  NON-NUDE  SUPER  CATALOG  PACKAGED  THAT  HAS 
OVER  2000  HOTwhite  BABES  IN  PANTIES,  LINGERIE,  THONGS, 
YOUR  FAVORITE  TYPES  OF  SHOTS  ONLY  $1 5.00  FREE  S/H  comes  with  5 free  pics 

TO  RECEIVE  A 30  PIC  SET  OF  CAMELTOE  SHOTS  AND  COEDS 
OF  ALL  SEXY  HOT  WHITE  BABES  SEND  ONLY  $20 .00  ALONG 
WITH  4 STAMPS!  THEY  ARE  HOT!  wpiwn»sBi»*NT>«!NGSA«osTRfsiGs 

GOT  STAMPS?  SEND  50  STAMPS  TO  GET  10  NON  NUDE  HOT 

PICS  SEND  $20.00  TO  GET  NON  NUDE  CATALOGS  2-11 
COMES  WITH  5 FREE  PICS 

SEND  $2.00  TO  GET  NON  NUDECAT#30. 

SEND  ONLY$1 5.00  TO  GET  THE  ALL  NUDE  BIG  PACK  CATALOG#1 
HAS  THOUSANDS  TO  CHOOSE  FROM  COMES  WITH  5 FREE  PICS 

PLEASE  MAKE  ALL  PAYMENTS  TO  : HOT  DREAMS  7 
P.O.  BOX  112118  deptpn.  HOUSTON,  TX  77293  \ 

OONT  REMOVE  THIS  MW  ( 
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Prison  Legal  News  Prevails  in  Tennessee 
Public  Records  Suit  in  Spite  of  Sheriff's  Antics 


AS  PART  OF  ITS  NEWS  REPORTING, PRISON 

Legal  News  routinely  submits  public 
records  requests  and  Freedom  of  Informa- 
tion Act  requests  to  government  agencies. 
Most  of  the  time  they  comply  with  the  law 
and  produce  the  requested  records.  Not  so 
in  Marshall  County,  Tennessee. 

On  February  3, 2014,  PLN  managing 
editor  Alex  Friedmann  submitted  a public 
records  request  to  then-Marshall  County 
SherifF  Norman  Dalton,  seeking  informa- 
tion concerning  the  county  jail.  Specifically, 
he  requested  records  related  to  the  jail’s 
phone  service  contract  and  mail,  grievance 
and  medical  policies. 

The  Sheriff’s  Office  responded  a week 
later,  demanding  that  Friedmann  appear  in 
person  to  submit  his  records  request.  That 
was  contrary  to  Tennessee’s  public  records 
statute,  and  Friedmann  responded  that  he 
wanted  the  records  produced  via  postal  mail 
or  email.  The  sheriff,  however,  insisted  that 
he  “make  these  request  [sic]  in  person.” 

Friedmann  then  referred  the  Sheriff’s 
Office  to  the  “frequently  asked  questions” 
page  on  the  website  of  the  state’s  Office  of 
Open  Records  Counsel,  which  clearly  said 
a request  for  public  records  “does  not  have 
to  be  made  in  person.” 

Sheriff  Dalton  still  refused  to  produce 
the  records,  despite  a renewed  request  using 
a form  provided  by  the  Sheriff’s  Office. 

On  March  12, 2014,  upon  Friedmann’s 
request,  the  state  Open  Records  Counsel, 
Elisha  Hodge,  informed  the  county  attor- 
ney for  Marshall  County  that  “[t]he  courts 
in  Tennessee  have  held  for  a number  of 
years  now  that  a citizen  does  not  have  to 
appear  in  person  in  order  to  make  a public 
records  request.”  See:  Waller  v.  Bryan,  16 
S.W.3d  770  (Tenn.Ct.App.  1999). 

Also  at  Friedmann’s  request,  the 
Open  Records  Counsel  issued  a formal 
advisory  opinion  on  April  15,  2014, 
stating,  “to  the  extent  that  a requestor  is 
able  to  sufficiently  identify  the  records 
for  which  copies  are  being  requested  and 
has  paid  all  necessary  copying,  labor  and 
delivery  fees  associated  with  producing 
the  requested  copies,  the  requestor  is  not 
required  to  appear  in  person  either  to 
submit  a public  records  request  or  retrieve 
the  requested  records.” 

No  records  were  forthcoming,  however, 


and  eventually  the  Sheriff’s  Office  stopped 
responding  to  Friedmann’s  repeated  re- 
quests. Therefore,  Friedmann  filed  a public 
records  suit  in  Marshall  County  Chancery 
Court  in  May  2014;  he  was  represented 
by  attorney  Robert  Dalton  - the  sheriff’s 
brother. 

At  trial  on  June  4,  2014,  the  county 
changed  its  rationale  for  refusing  to  produce 
the  records.  The  refusal  was  not  because 
Friedmann  declined  to  make  the  request 
in  person  - despite  repeated  emails  from 
the  Sheriff’s  Office  stating  that  was  the 
reason  - but  rather  because  Sheriff  Dalton 
could  not  confirm  that  Friedmann  was  a 
Tennessee  citizen.  The  state  public  records 
law  only  applies  to  citizens,  and  the  sheriff 
testified  that  when  he  drove  to  the  address 
listed  on  Friedmann’s  driver’s  license,  he 
found  it  was  a private  mailbox  center.  He 
also  said  he  had  reported  Friedmann  to 
the  Tennessee  Department  of  Safety  and 
Homeland  Security  for  not  listing  a correct 
residential  address  on  his  license. 

“The  address  on  Mr.  Friedmann’s  driv- 
er’s license  is  not  a residence,”  the  county 
attorney  stated.  “If  he  can  prove  residence, 
we  will  comply  with  the  public  records  act. 
The  request  was  denied  because  he  did  not 
prove  residency.” 

However,  upon  cross-examination, 
Sheriff  Dalton  admitted  that  there  was 
nothing  facially  wrong  with  or  suspicious 
about  the  address  on  Friedmann’s  license, 
and  that  he  did  not  check  the  address 
until  shortly  before  trial  - months  after  he 
had  repeatedly  denied  Friedmann’s  public 
records  request,  and  after  he  was  served 
with  the  lawsuit.  He  also  said  he  would  not 
release  records  to  just  anyone  and  specifi- 
cally noted  that  Friedmann  was  a former 
prisoner. 

“He’s  an  ex-convict,”  the  sheriff  stated. 
“I’m  not  going  to  turn  records  over  to  him 
without  referring  to  the  county  attorney.  I 
haven’t  had  anybody  make  an  open  records 
request  that  I didn’t  know.  I’ll  figure  out 
who  he  is  and  where  he’s  from  before  I give 
him  access  to  the  records.” 

Friedmann  testified  that  he  was  a Ten- 
nessee citizen  who  had  lived  in  the  state 
for  more  than  20  years,  that  the  Sheriff’s 
Office  had  never  notified  him  there  was  a 
problem  or  issue  concerning  his  residency 


and  that  the  sheriff’s  explanation  for  re- 
fusing to  produce  the  records  was  a post 
hoc  rationalization.  Friedmann’s  attorney, 
Robert  Dalton,  reminded  the  court  that 
all  Tennessee  residents  can  request  public 
records,  including  ex-prisoners  and  even 
those  who  are  still  incarcerated. 

“I  think  that’s  very  alarming  and  very 
disturbing  that  a law  enforcement  officer 
can  do  a background  check,  and  in  this  case 
actually  drove  in  to  check  my  residence  in 
person  just  because  I filed  a public  records 
request  with  his  agency,”  Friedmann  said 
after  the  trial. 

The  court  issued  a judgment  on  June 
13, 2014,  with  Chancellor  J.  B.  Cox  ruling 
in  favor  of  Friedmann  and  ordering  the 
Sheriff’s  Office  to  produce  the  requested 
records  at  no  charge,  but  declining  to  award 
attorney  fees  upon  finding  the  sheriff  had 
not  acted  in  bad  faith.  Following  the  ruling, 
Sheriff  Dalton  produced  the  records.  See: 
Friedmami  v.  Marshall  County , Chancery 
Court  of  Marshall  County  (TN),  Case 
No.  17017. 

In  August  2014,  Sheriff  Dalton  went 
up  for  reelection  in  a contested  election. 
At  his  own  expense,  Friedmann  ran  two 
half-page  ads  in  local  Marshall  County 
papers  with  the  headline,  “Why  Doesn’t 
Sheriff  Norman  Dalton  Follow  the  Law?” 
The  ads  described  the  public  records  lawsuit 
and  the  Chancery  Court  ruling  against 
the  Sheriff’s  Office,  and  concluded,  “Why 
would  you  vote  for  a Sheriff  who  doesn’t 
follow  the  law?” 

Sheriff  Dalton  lost  the  election.  Fried- 
mann then  contacted  the  Tennessee  Bureau 
of  Investigation  and  FBI  to  see  if  the  sheriff 
had  used  state  or  federal  criminal  databases 
to  run  background  checks  on  him,  which 
would  have  been  an  abuse  of  authority, 
but  both  agencies  denied  that  any  such 
checks  had  been  requested  by  the  Sheriff’s 
Office. 

Friedmann  later  appealed  the  Chan- 
cery Court’s  judgment  to  the  Tennessee 
Court  of  Appeals,  challenging  the  denial 
of  attorney  fees.  His  appellate  brief  was 
filed  on  December  18,2014,  and  the  appeal 
remains  pending.  PI 

Additional  sources:  www.marshalltribune. 
com,  www.wsmv.com 
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State  of  Washington  Prison  Phone  Justice  Campaign 

Fighting  the  High  Cost  of  Prison  and  Jail  Phone  Calls! 

The  Human  Rights  Defense  Center  (HRDC)  has  been  reporting  on  the  high  cost  of  telephone  calls 
from  prisons,  jails  and  other  detention  facilities  in  the  U.S.  for  over  two  decades  in  its  monthly 
publication  Prison  Legal  News.  An  award  of  funds  from  the  settlement  in  Judd  v.  AT&T,  a prison 
phone-related  lawsuit,  has  allowed  us  to  launch  the  Washington  Prison  Phone  Justice  Campaign 
(WA  PPJ).  The  goal  of  the  campaign  is  to  eliminate  the  kickbacks  paid  by  telephone  companies  to 
detention  facilities  and  to  regulate  the  exorbitant  rates  charged  to  prisoners,  their  families  and  others 
who  accept  prison  phone  calls,  including  attorneys.  Video  visitation,  which  is  following  closely  on 
the  same  path  as  the  prison  phone  industry,  has  also  been  incorporated  into  the  campaign. 

HRDC  co-founded  the  national  Prison  Phone  Justice  Campaign  in  201 1,  which  resulted  in  a historic 
vote  by  the  FCC  in  August  2013  that  capped  the  rates  for  interstate  (long  distance)  prison  phone 
calls  at  $.25/minute  for  collect  calls  and  $.2 1/minute  for  debit  and  prepaid  calls.  Those  rate  caps 
became  effective  on  February  11,  2014.  While  this  has  helped  millions  of  families  stay  connected 
across  state  lines,  it  did  nothing  for  prisoners  incarcerated  in  Washington  State  who  make  local  and 
intrastate  (in-state)  calls,  estimated  by  the  FCC  to  constitute  85%  of  all  prison  and  jail  calls. 

Studies  show  that  a prisoner’s  ability  to  communicate  with  family  and  friends  while  incarcerated 
results  in  a smoother  transition  upon  release  and  reduces  recidivism.  However,  excessive  phone  rates 
hamper  and  sometimes  eliminate  the  ability  of  prisoners  to  stay  in  touch  with  their  loved  ones. 

We  need  everyone  affected  by  this  issue,  including  prisoners’  family  members  and  attorneys,  to  sign 
on  to  the  WA  PPJ  Campaign  and  tell  us  how  they  have  been  impacted  by  high  prison  and  jail  phone 
rates.  This  can  be  done  by  accessing  the  Campaign’s  website:  www.wappj.org.  Testimonials  and 
video  can  be  uploaded  to  the  site,  or  people  can  call  1-877-410-4863  to  record  their  comments.  Or 
comments  can  be  written  and  mailed  to:  HRDC,  Attn:  WA  PPJ  Campaign,  P.O.  Box  1151,  Lake 
Worth,  FL  33460.  We  also  need  billing  records  from  prepaid  accounts  (2012  to  current)  for  phone 
calls  received  from  detention  facilities,  to  demonstrate  the  actual  rates  charged  to  recipients  of  the 
calls.  Billing  records  can  be  emailed  to:  cwilkinson@humanrightsdefensecenter.org. 

Lastly,  any  donations  to  fund  the  campaign  are  both  needed  and  appreciated;  donations  can  be  made 
at  www.prisonphonejustice.org.  Only  with  your  support  will  we  be  able  to  end  the  abusively  high 
costs  of  prison  and  jail  phone  calls  in  Washington  State.  Thank  you  for  your  support,  and  please  tell 
others  about  the  Washington  Prison  Phone  Justice  Campaign  and  encourage  them  to  join! 
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Florida  Death  Row  Prisoner  Entitled 
to  Prison  and  Medical  Records 


On  December  19, 2013,  the  Florida 
Supreme  Court  held  that  a death- 
sentenced  prisoner  was  entitled  to  receive 
his  prison  and  medical  records  once  the 
governor  signs  a death  warrant;  however, 
he  was  not  entitled  to  clemency-related 
records. 

After  Governor  Rick  Scott  signed  a 
death  warrant  for  condemned  prisoner 
Askari  Abdullah  Muhammad  on  October 
21, 2013, Muhammad  filed  a successive  mo- 
tion for  post-conviction  relief  and  motion 
for  disclosure  of  public  records.  The  trial 
court  denied  the  motions  and  the  Florida 
Supreme  Court  granted  review. 

The  motion  for  public  records  sought 
any  files,  reports,  notes  and  other  docu- 
ments that  pertained  to  Muhammad  from 
the  Florida  Department  of  Corrections 
(FDOC),  Florida  Department  of  Law  En- 
forcement, State  Attorneys  for  the  Eighth 
and  Eleventh  Judicial  Circuit  Courts,  and 
a medical  examiner  who  had  autopsied  an 
executed  prisoner. 

The  Supreme  Court  found  the  requests 
were  “overly  broad  and  Muhammad  did 
not  clearly  demonstrate  how  the  records 
were  relevant  to  a colorable  claim.”  It  did, 
however,  hold  that  he  was  entitled  to  his 
own  prison  and  medical  records. 

As  Florida  law  allows  a prisoner  to 
petition  the  governor  to  determine  if  he 
or  she  is  insane  and  not  competent  to  be 
executed,  a prisoner’s  prison  and  medical 
records  are  relevant  to  such  a potential 
claim  and  should  have  been  produced,  the 
Court  found. 

Muhammad  also  sought  clemency- 
related  files,  which  are  confidential;  further, 
claims  challenging  clemency  proceedings 
are  meritless,  the  Supreme  Court  wrote. 
Therefore,  the  denial  of  those  records  was 
not  an  abuse  of  discretion.  The  Court  fur- 
ther held  that  autopsy  photos  and  reports 
concerning  the  October  2013  execution  of 
William  Happ  could  not  assist  Muhammad 
in  his  claim  related  to  the  “alleged  inefficacy 
of  midazolam  hydrochloride,”  an  execution 
drug  used  by  the  state.  [See:  PLN,  March 
2014,  p.46]. 

The  FDOC  was  ordered  to  imme- 
diately produce  copies  of  Muhammad’s 
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by  David  M.  Reutter 

prison  and  medical  records,  and  the  trial 
court’s  order  was  affirmed  on  all  other  is- 
sues. See:  Muhammad  v.  State,  132  So.3d 
176  (Fla.  2013). 

Muhammad,  62,  was  subsequently 
executed  on  January  7, 2014.  Fie  had  been 
sentenced  to  death  for  using  a sharpened 
spoon  to  kill  FDOC  guard  Richard  James 
Burke  while  already  on  death  row  for  ab- 
ducting and  murdering  two  people. 


The  Fourth  Circuit  Court  of  Ap- 
peals has  vacated  a summary  judgment 
order  in  favor  of  prison  officials  entered  in 
a lawsuit  challenging  a prison  policy  that 
conditioned  a prisoner’s  request  for  religious 
accommodation  on  his  possession  of  physi- 
cal items  demonstrating  his  faith. 

Red  Onion  State  Prison  (ROSP)  in 
Pound,  Virginia  implemented  a policy  in 
2010  that  made  eligibility  to  participate  in 
the  Muslim  month-long  daytime  fast  of 
Ramadan  dependant  on  a prisoner  having 
physical  indicia  of  the  Islamic  faith  - such 
as  a Quran,  kufi,  prayer  rug  or  written  reli- 
gious materials  obtained  from  the  chaplain’s 
office.  The  policy  was  implemented  after 
half  the  prisoner  population  at  ROSP 
signed  up  for  Ramadan  and  prison  officials 
later  determined  that  a significant  number 
were  not  practicing  Muslims. 

Prisoner  Gary  Wall  observed  Rama- 
dan in  2008  and  2009  while  in  a Virginia 
prison.  He  also  received  “common  fare” 
meals  at  ROSP  to  satisfy  his  religious 
beliefs.  When  he  requested  to  participate 
in  the  2010  Ramadan  observance,  ROSP 
officials  left  him  off  the  list  after  he  was 
unable  to  produce  physical  indicia  of  the 
Islamic  faith.  To  prison  staff,  the  lack  of 
such  items  meant  a prisoner  was  insincere 
in  his  religious  beliefs. 

Wall  showed  prison  officials  a state 
court  judgment  that  indicated  his  personal 
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Muhammad  killed  Burke  in  October 
1980  after  being  told  he  had  to  shave  his 
beard  or  he  could  not  receive  a visitor.  In 
response  he  reportedly  said,  “it  looks  like 
I’ll  have  to  start  sticking  people.”  He  had 
spent  40  years  in  prison,  almost  all  on  death 
row.  PI 

Additional  sources:  Miami  Herald ' www. 
Jacksonville,  com 


property  had  been  lost  during  his  transfer  to 
ROSP,  and  noted  he  was  receiving  common 
fare  meals  and  had  previously  participated 
in  Ramadan.  James  Wade,  ROSP’s  food 
service  director,  said  “that  don’t  mean  noth- 
ing” in  response. 

On  the  first  morning  of  Ramadan, 
August  11, 2010,  Wall  did  not  eat  breakfast 
and  concealed  a portion  of  his  meal  to  eat 
after  sundown,  to  comply  with  the  require- 
ments of  the  Ramadan  fast.  Prison  officials 
discovered  the  food  but  did  not  consider 
that  to  be  proof  of  Wall’s  sincerity  of  faith; 
rather,  they  threatened  to  charge  him  with 
possessing  contraband.  “Faced  with  choos- 
ing between  starvation  and  sanctions,  Wall 
ate  during  the  day  and  violated  his  religious 
beliefs,”  the  Fourth  Circuit  wrote. 

On  August  21,  Assistant  Warden  Rob- 
ert Rowlette  visited  Wall’s  cell  and  asked  if 
he  wanted  to  be  placed  on  the  Ramadan  list 
if  it  could  be  proven  his  belongings  were 
lost.  Wall  said  he  did  but  Rowlette  later 
revoked  the  offer,  claiming  Wall  had  stated 
he  would  pursue  the  matter  in  court. 

The  district  court  found  Wall’s  lawsuit 
moot  after  he  was  transferred  from  ROSP 
and  the  prison  changed  its  Ramadan  policy 
in  September  201 1 , and  held  the  defendants 
were  entitled  to  qualified  immunity  on  his 
claim  for  monetary  damages.  The  Fourth 
Circuit  reversed. 

First,  with  respect  to  mootness,  the 
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Virginia  Prison's  Policy  Requiring  Physical 
Indicia  of  Faith  for  Religious  Sincerity  Held 
Unconstitutional;  Suit  Settles  for  $3,795 

by  David  M.  Reutter 


appellate  court  found  the  defendants 
had  failed  to  meet  their  “heavy  burden” 
of  establishing  it  was  “absolutely  clear” 
the  2010  Ramadan  policy  would  not  be 
reinstated.  It  noted  that  ROSP  had  imple- 
mented three  separate  policies  since  2009, 
indicating  “some  degree  of  doubt  that  the 
new  policy  will  remain  in  place  for  long.” 
As  such,  Wall’s  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLUIPA) 
claim  could  proceed,  as  his  retransfer  to 
ROSP  meant  he  was  again  subject  to  the 
prison’s  policies. 

The  Court  of  Appeals  also  found 
ROSP’s  2010  Ramadan  policy  failed  the 
Turner  v.  Safley  reasonableness  test.  Addi- 
tionally, the  Court  held  its  circuit  precedent 
established  that  prisoners  “are  entitled  to 
religious  dietary  accommodations”;  thus, 
Wall’s  First  Amendment  claim  was  well 
founded  and  prison  officials  were  not  en- 
titled to  qualified  immunity. 

“In  sum,  viewing  the  current  record 
in  the  light  most  favorable  to  the  plaintiff, 
the  defendants’  application  of  the  2010 
Ramadan  policy  to  Wall  was  unconstitu- 
tional,” the  Fourth  Circuit  concluded.  “The 
defendants  relied  exclusively  on  a narrow 


set  of  parameters  while  ignoring  obvious 
indications  of  the  sincerity  of  Wall’s  beliefs. 
The  First  Amendment  demands  a more 
reasoned  approach,  even  within  the  difficult 
confines  of  a prison  environment.”  See:  Wall 
v.  Wade,  741  F.3d  492  (4th  Cir.  2014). 

Following  remand,  the  case  settled  on 
April  9,2014,  with  prison  officials  agreeing 
that  Wall  “will  be  allowed  to  participate  in 
any  future  religious  fast  or  religious  activ- 
ity for  which  he  qualifies  without  regard  to 
his  removal  from  the  Ramadan  program 
in  2010.”  The  defendants  agreed  to  pay 
Wall  $3,795,  a portion  of  which  went  to 
cover  filing  fees  owed  to  the  district  court. 
Lastly,  prison  officials  agreed  “that  any 
policy  requiring  a sincerity  requirement  for 
inmates  wishing  to  participate  in  Ramadan 
shall  not  be  based  solely  upon  a requirement 
that  the  inmate  show  possession  of  tangible 
religious  property  pertaining  to  the  Muslim 
faith,  such  as  a kufi,  a Quran,  a prayer  rug, 
or  religious  pamphlets.” 

Wall  litigated  the  case  pro  se  in  the 
district  court,  and  was  represented  on  appeal 
by  attorney  Elizabeth  Scott  Turner.  See: 
Wall  v.  Wade,  U.S.D.C.  (W.D.  Vir.),  Case 
No.  7:ll-cv-00191-JLK-RSB. 
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CCA  Board  Member  Steps  Down  from 
Open  Government  Organization 


Corrections  Corporation  of  America 
(CCA),  the  nation’s  largest  for-profit 
prison  firm,  is  also  one  of  the  least  trans- 
parent government  contractors  despite 
performing  an  inherently  governmental 
function  - incarceration. 

For  example,  CCA  has  vigorously 
opposed  efforts  to  require  the  company  to 
comply  with  state  public  records  laws.  In 
Tennessee,  where  CCA  is  headquartered, 
the  company  fought  a public  records 
suit  filed  by  Prison  Legal  News  managing 
editor  Alex  Friedmann  for  five  years  before 
conceding  defeat  after  two  appellate  court 
rulings.  [See:  FL/VJune  2013, p. 14].  CCA 
also  refused  to  comply  with  PLN  public 
records  requests  in  Texas  and  Vermont, 
resulting  in  litigation  in  those  states.  [See: 
PLN,  April  2014,  p.35;  July  2013,  p.42]. 

Additionally,  the  company  has  lobbied 
against  the  Private  Prison  Information  Act 
- federal  legislation  that  would  extend  the 
Freedom  of  Information  Act  to  privately- 
operated  facilities  that  house  federal 
prisoners.  [See:  PLN,  Feb.  2013,  p.14]. 

Therefore,  given  the  company’s  lack  of 
transparency  and  public  accountability,  it 
was  both  ironic  and  incomprehensible  when 
CCA  board  member  Charles  L.  Overby 
joined  the  board  of  directors  of  the  Tennessee 
Coalition  for  Open  Government  (TCOG) 
in  March  2014.  TCOG,  a non-profit  or- 
ganization, “seeks  to  preserve,  protect  and 
improve  citizen  access  to  public  information 
and  open  government  in  Tennessee.” 

Beyond  his  close  affiliation  with  CCA, 
Overby  is  the  former  chairman  of  the  Free- 
dom Forum  - a foundation  that  educates 
people  about  the  news  media  and  the  First 
Amendment.  He  is  also  a former  reporter 
and  editor. 

Journalist  Beau  Hodai  examined 
Overby’s  “dark  history” with  CCA  in  a 2010 
article,  noting  that  he  “is  a man  who  leads 
dual  lives;  a man  who  has  each  foot  planted 
firmly  in  two  very  different  worlds.  In  one 
world  he  is  a champion  of  the  free  press.  In 
the  other,  he  is  one  of  a group  at  the  helm  of 
a corporation  that  has  worked  hard  to  limit 
freedom  of  information  and  the  ability  of 
the  press  to  inform  the  public."  [See:  PLN, 
Feb.  2010,  p.16]. 

Indeed,  in  2012,  Overby  - along  with 
other  members  of  CCAs  board  of  directors 


- voted  against  a shareholder  resolution  that 
would  have  required  the  company  to  issue  re- 
ports on  what  it  was  doing  to  reduce  incidents 
of  rape  and  sexual  abuse  at  CCA-operated 
facilities,  including  statistical  data  concerning 
such  incidents.  Such  information  is  available 
from  public  corrections  agencies  but  not  from 
CCA.  [See:  PLN,  March  2012,  p.18] . 

Therefore,  Friedmann  contacted  TCOG 
executive  director  Deborah  Fisher  on  April 
16,2014,stating“it  is  with  some  surprise  that 
I learned  Charles  Overby  has  been  named  to 
TCOG’s  board  of  directors,  given  that  Mr. 
Overby  simultaneously  is  a board  member  of 
CCA  - one  of  the  least  transparent  govern- 
ment contractors  that  regularly  denies  and 
opposes  public  records  requests.”  He  added, 
“The  fact  that  Mr.  Overby  now  maintains 
dual  loyalties  to  TCOG  and  CCA  seems 
inappropriate  to  me.” 

Friedmann  also  contacted  TCOG 


On  November  8,  2013,  the  Tenth 
Circuit  Court  of  Appeals  upheld  the 
denial  of  qualified  immunity  in  a case  that 
involved  the  shackling  of  a juvenile  detainee 
in  a restraint  chair  as  punishment  and  denial 
of  mental  health  care. 

In  1997,  Brandon  Blackmon  was 
confined  in  a Sedgwick,  Kansas  juvenile 
detention  center  awaiting  trial  on  charges 
of  rape,  which  were  later  dismissed. 

Deeply  distraught  and  suicidal,  the 
eleven-year-old,  4’11”,  96-pound  boy  re- 
peatedly banged  his  head  against  the  walls. 
Guards  responded  by  shackling  Blackmon 
in  a Pro-Straint  Model  RC-1200LX  re- 
straint chair,  keeping  him  there  long  “after 
any  threat  of  self-harm  had  dissipated.” 

Staff  members  were  openly  instructed 
“to  use  the  chair  as  punishment.’”Blackmon 
“was  stripped  out  of  his  clothes  and  forced 
to  wear  a paper  gown  while  restrained  in 
the  chair,” resulting  in  severe  mental  health 
problems. 

Further,  a guard  at  the  facility,  Keith 
Gutierrez,  “approved  a decision  by  one  of 
his  subordinates  - a fully  grown  man  - to  sit 


board  president  Douglas  R.  Pierce  to 
express  concerns  about  Overby’s  board 
membership,  noting  that  he  intended  to 
contact  other  board  members  to  ensure  they 
were  aware  of  Overby’s  association  with 
CCA  when  they  voted  to  appoint  him  to 
TCOG’s  board  of  directors. 

While  collecting  additional  information 
from  TCOG  as  a prelude  to  an  opposition 
campaign  against  Overby’s  board  member- 
ship, Friedmann  learned  on  July  23,2014  that 
Overby  had  stepped  down  from  TCOG’s 
board.  According  to  an  inside  source,  he  left 
the  organization  to  avoid  the  controversy  that 
would  result  from  a campaign  that  drew  at- 
tention to  his  affiliation  with  CCA. 

Charles  Overby  remains  on  CCA’s 
board  of  directors. 

Sources:  www.tcog.info,  emails  to  ajid from 
TCOG 


on”  Blackmon’s  chest,  without  any  apparent 
legitimate  penological  purpose. 

Mental  Health  Unit  Supervisor  Joan 
Fitzjarrald  and  Mental  Health  Team 
Counselor  Kirk  Taylor  failed  to  provide 
Blackmon  with  meaningful  mental  health 
treatment.  “Because  they  are  not  licensed 
mental  health  care  professionals,”  they 
claimed,  “they  could  not  have  provided  any 
mental  health  care  to  Mr.  Blackmon  even 
if  they  had  wanted  to.” 

Blackmon  filed  suit  in  January  2005, 
alleging  that  placement  in  the  restraint  chair, 
other  punishments,  the  denial  of  mental  health 
treatment  and  the  detention  center’s  refusal 
to  transfer  him  to  another  facility  violated  his 
rights  under  the  Fourteenth  Amendment. 

The  district  court  denied  the  defen- 
dants’ motion  for  qualified  immunity,  and 
they  filed  an  interlocutory  appeal. 

The  Tenth  Circuit  affirmed  as  to  all  but 
one  of  Blackmon’s  claims.  “Though  the  law  of 
pretrial  detention  may  not  have  been  precise 
in  all  its  particulars  in  1997,”  the  appellate 
court  observed,  “pretrial  detainees  are  not 
men  without  countries,  persons  without  any 


Tenth  Circuit:  No  Qualified  Immunity  for 
Juvenile  Restraint  Chair  Punishment 

by  Mark  Wilson 
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clearly  defined  legal  rights.  By  1997,  it  was 
beyond  debate  that  a pretrial  detainee  enjoys 
at  least  the  same  constitutional  protections 
as  a convicted  criminal.” 

The  appellate  court  noted  that  Bell  v. 
Wolfish,  441  U.S.  520  (1979)  “forbids  pun- 
ishment altogether  for  pretrial  detainees 
like  Mr.  Blackmon.  And  there  is  ample 
evidence  in  this  case  that  the  defendants  at 
least  sometimes  used  the  Pro-Straint  chair 
to  punish  their  young  charge.”  Therefore, 
a qualified  immunity  defense  was  inappli- 
cable to  Blackmon’s  restraint  chair  claims. 

“Much  the  same  reasoning”  applied  to 
Blackmon’s  claim  that  a guard  sat  on  his 
chest.  The  Court  of  Appeals  rejected  the 
argument  that  the  guard’s  conduct  was  justi- 
fied because  “Blackmon  ‘refused  to  do  as  he 


was  told. ’’’There  was  “no  evidence  suggesting 
what  Mr.  Blackmon  failed  to  do,  ...  what 
legitimate  penological  purpose  was  in  play 
in  forcing  him  to  respond  ...  [or]  suggesting 
why  officials  thought  it  reasonable  to  effect 
that  purpose  by  having  a grown  man  sit  on 
a 96-pound  boy,”  the  Court  wrote. 

Qualified  immunity  was  also  precluded 
on  Blackmon’s  mental  health  treatment 
claims.  “Ms.  Fitzjarrald  and  Mr.  Taylor 
don’t  deny  that  they  were  at  least  the  mental 
health  ‘gate  keepers’  at  the  juvenile  deten- 
tion facility,”  the  appellate  court  found. 
“They  don’t  deny  that  they  were  well  aware 
of  Mr.  Blackmon’s  grave  mental  health 
problems,  that  they  were  aware  those 
problems  grew  worse  during  his  stay,  or 
that  their  routine  resort  to  the  Pro-Straint 


chair  wasn’t  helping.  The  facts  suggest, 
too,  that  the  pair  delayed  and  denied  him 
access  to  mental  health  care  by  qualified 
professionals.” 

Although  the  Tenth  Circuit  acknow- 
ledged there  were  legitimate  uses  for  the 
restraint  chair,  including  to  prevent  self- 
harm,  using  it  to  inflict  punishment  was 
“the  nub  of  this  lawsuit.”  Accordingly,  the 
district  court’s  order  denying  qualified  im- 
munity was  affirmed  as  to  all  of  Blackmon’s 
claims  except  his  refusal  to  transfer  claim. 
See:  Blackmon  v.  Sutton,  734  F.3d  1237 
(10th  Cir.  2013). 

The  case  went  to  trial  following  remand 
and  on  October  29, 2014  the  jury  found  in 
favor  of  the  defendants,  ending  the  almost 
decade-long  litigation. 
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Public  Announcement 

Prisoner  Assistant  lias  provided  reentry  services  to  our 
clients  lor  six  years  During  this  time  we  have  endured  Years  or  Service 

many  challenges.  Our  main  locus  has  been  to  provide  ' ' 

you  with  education  and  cutting  edqe  tools  that  will 
help  you  reenter  society.  It  is  evident  that  many  governing  bodies 
across  the  nation  do  not  want  you  to  have  access  to  the  world,  and  are 
actively  collaborating  to  hinder  our  ability  to  provide  service.  It  also 
appears  that  there  Is  little  actual  support  from  prisoners,  families  and 
supporters.  We  have  been  victim  to  a systematic  dismantling  of  all  we 
try  to  build. 

As  a result.  Prisoner  Assistant  will  no  longer  be  providing  services 
directly  to  clients.  All  accounts  will  Immediately  be  transferred  to  the 
non-profit  organization.  Lifetime  Liberty  Group,  and  all  accounts  will 
be  held  in  a new  bank  and  the  services  offered  to  you  will  be  less  intru- 
sive to  the  prisons  and  require  no  notarization. 


Prisoner  Assistant  will  transition  into  a company  that  services  other 
prison  service  providers  and  will  develop  and  market  reentry  programs. 
We  will  be  taking  steps  to  open  our  own  financial  institution  and  we  will 
be  launching  3,  6,  9 and  12  month  reentry  programs.  These  programs 
will  consist  of  education  courses,  exams,  certificates  and  each  course 
will  be  accompanied  with  select  real 
world  tools,  like  building  credit. 

On  a personal  note,  this  announce- 
ment is  difficult  to  make,  it  saddens  me. 

I I rave  made  sure  that  your  accounts  are 
safe  and  will  be  administered  to  you  in  a 
familiar  way.  I have  encouraged  you  to 
stand  together  and  unite  by  contacting 
media  and  governing  officials.  Our  last 
effort  was  not  enough,  let's  not  make  the 
same  mistake.  I suggest  that  you 
promote  and  support  Lifetime  Liberty 
Group,  because  It  Is  only  through 
companies  like  this  that  a real  change  will 
be  brought  about. 

As  always,  thank  you  for  choosing 
Prisoner  Assistant. 
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Tennessee  Man  Sues  for  Placement 
in  Women's  Facility  for  Three  Years 


//  II  OW  CAN  YOU  NOT  TELL  A VAGINA 

a from  a penis?”  asked  Carla  Brenner, 
aka  Lamonda  Fuller,  a female  impersonator 
who  filed  suit  against  the  City  of  Nashville, 
Tennessee  and  the  private  company  that 
held  him  in  a women’s  facility  for  three 
years. 

“The  big  hair,  the  makeup  - I am  an 
entertainer,  a drag  queen,”  Brenner  stated. 
“That  basically  means  a man  who  enjoys 
dressing  as  a woman.  It’s  not  a woman. 
I have  no  intention  on  being  a woman  - 
never,  ever  have.” 

Nevertheless,  when  Brenner  was  con- 
victed of  stealing  a purse  in  Nashville,  he 
was  sent  to  a Corrections  Corporation  of 
America  (CCA)  facility  that  houses  women 
offenders. 

Brenner  said  he  was  told  not  to  say 
anything,  to  pretend  he  was  a woman  and 
to  go  to  the  women’s  facility,  for  reasons  that 
were  unclear.  He  went  so  far  as  to  check  a 
box  that  said  he  was  female,  officials  noted. 
That’s  apparently  all  it  took. 

Brenner  dismissed  attempts  to  fault 
him  for  his  predicament.  “They  had  two 
doctors  - someone  from  the  board  of  health 
and  a Metro  administrator  come  to  the  jail,” 
he  said.  “And  they  had  me  get  on  the  table 
and  examined  me  and  everything.  They 
also  said  I was  female.  I don’t  understand 
that.” 

As  a result,  Brenner  served  time  at  a 
Metro  women’s  facility  and  also  at  CCA 
even  though  everyone  knew  he  was  a man, 
said  attorney  Jim  Roberts,  who  filed  a fed- 
eral lawsuit  on  behalf  of  Brenner  against 
CCA  and  the  Metro  Government  of  Nash- 
ville and  Davidson  County. 

“Metro’s  decision  was,  ‘Let’s  do  it  the 
easy  way.  She  looks  female  on  the  outside. 
We  will  lie  to  everybody  and  say  she’s  a 
female,’  even  though  they  knew  she  was  a 
male  the  entire  time,”  said  Roberts. 

Although  CCA  and  Metro  officials 
refused  to  comment  on  the  lawsuit,  they 
issued  a statement  implying  it  was  in 
Brenner’s  best  interests  to  be  placed  in  a 
women’s  facility. 

“Our  goal  is  always  to  house  inmates  in 
the  safest  environment  possible,”  the  state- 
ment declared.  “This  includes  a professional, 
individual  assessment  of  both  the  risk  fac- 
tors of  their  own  unique  circumstances  and 


the  safety  needs  of  those  around  them.” 

Roberts  didn’t  buy  it.  “When  Metro 
takes  shortcuts  like  that  people  get  hurt, 
people  get  killed  and  people’s  rights  get 
violated,”  he  said.  “[Brenner]  could  have 
been  sexually  assaulted  or  potentially 
other  women  could  have  been  sexually 
assaulted.” 

Brenner  agreed,  noting  that  once  his 
fellow  prisoners  learned  he  was  male,  life 
became  a nightmare.  The  women  were  an- 
gry they  were  housed  with  a man  and  took 
it  out  on  him.  One  prisoner  even  fondled 
him,  and  he  was  subjected  to  strip  searches 
by  female  guards. 

“I  survived  through  the  grace  of  God, 
because  it  was  hell,”  said  Brenner.  “I  had 
contemplated  suicide.  It  was  horrible.” 

Brenner’s  lawsuit,  filed  in  March  2011, 
was  dismissed  on  August  18,  2014.  The 
district  court  found  that  while  he  had  filed  a 


On  September  12,  2012,  the  Ameri- 
can  Civil  Liberties  Union  (ACLU) 
helped  juvenile  offenders  held  in  secure  fa- 
cilities operated  by  the  Illinois  Department 
of  Juvenile  Justice  (DJJ)  file  a class-action 
federal  lawsuit  alleging  that  conditions  in 
the  facilities  violated  the  youths’ Fourteenth 
Amendment  due  process  rights  and  their 
rights  under  the  federal  Individuals  with 
Disabilities  Education  Act. The  suit  settled 
on  December  6,  2012  with  the  parties 
agreeing  to  a consent  decree  and  remedial 
plan,  which  was  approved  by  the  district 
court  in  April  2014. 

Chicago  attorneys  Adam  Schwartz, 
Harvey  Grossman,  Benjamin  S.  Wolf  and 
Ruth  Z.  Brown  of  the  Roger  Baldwin 
Foundation  of  ACLU,  Inc.  and  Maja  C. 
Eaton,  Kevin  M.  Fee,  Jr.  and  Joseph  R. 
Dosch  represented  the  five  named  plaintiffs 
and  approximately  1,000  youths  incarcer- 
ated in  DJJ  facilities.  They  filed  a federal 
civil  rights  action  pursuant  to  42  U.S.C. 
§§  1983  and  1966  and  28  U.S.C.  § 2201, 


grievance  complaining  about  being  housed 
at  a women’s  facility,  he  failed  to  complete 
the  grievance  process  prior  to  filing  suit 
and  could  no  longer  exhaust  administra- 
tive remedies  because  he  had  since  been 
released.  See:  Brenner  v.  CCA,  U.S.D.C. 
(M.D.Tenn.),  Case  No.  3:ll-cv-00307. 

Meanwhile,  two  female  prisoners  have 
filed  a lawsuit  against  CCA  and  the  Metro 
Government  of  Nashville  and  Davidson 
County,  alleging  violations  of  their  consti- 
tutional rights  due  to  being  housed  with 
a male  prisoner  - including  showering 
and  sharing  a bathroom  with  Brenner  and 
being  strip  searched  in  his  presence.  That 
suit,  filed  in  federal  court  in  May  2013, 
currently  remains  pending.  See:  Horton  v. 
CCA,  U.S.D.C.  (M.D.  Tenn.),  Case  No. 
3:13-cv-00437.P 

Additional  source:  www.wsmv.com 


et  seq. , challenging  deficiencies  in  condi- 
tions, services  and  treatment  throughout 
the  DJJ. 

Specifically,  the  suit  alleged  that 
the  DJJ  failed  to  provide  juveniles  with 
minimally  adequate  mental  health,  general 
education  and  special  education  services, 
failed  to  provide  post-secondary  education 
in  seven  of  the  eight  DJJ  facilities,  improp- 
erly imposed  excessive  room  confinement 
for  disciplinary  infractions  that  did  not  in- 
volve actual  or  threatened  violence,  imposed 
confinement  in  unsanitary  rooms,  imposed 
room  confinement  on  youths  with  medi- 
cal conditions,  failed  to  protect  juveniles 
from  assaults  by  other  youths  or  staff,  used 
pepper  spray  excessively,  and  continued  to 
confine  youths  who  had  been  granted  parole 
because  appropriate  community  placement 
had  not  been  secured  and  approved.  The 
lawsuit  blamed  many  of  these  problems  on 
inadequate  resources  and  staffing. 

The  terms  of  the  consent  decree  resolv- 
ing the  lawsuit  included  the  appointment 
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of  three  experts  jointly  proposed  by  the 
parties.  The  experts  will  investigate  mental 
health  services,  general  and  special  educa- 
tion services,  room  confinement,  safety 
issues  and  commitment  beyond  release 
dates  due  to  lack  of  community  placement. 
They  were  given  180  days  to  complete 
their  report  on  those  five  areas,  after  which 
the  defendants  had  60  days  to  file  a draft 
remedial  plan. 

The  remedial  plan  must  ensure  the 
provision  of  adequate  mental  health  ser- 
vices to  all  DJJ  youths,  including  intake 
screening  and  assessment  of  individual 
and  confidential  treatment  by  mental 
health  professionals  as  well  as  aftercare 
and  discharge  planning.  It  must  also  ensure 
adequate  general  education  and  special 
education  services  to  all  youths  who  re- 
quire such  services,  regardless  of  status 
or  security  classification.  The  plan  must 
include  “adequate  constructive,  supervised 
rehabilitative  services,”  including  physical 
education,  recreational  activities  and  work 
during  non-school  hours. 

As  part  of  the  remedial  plan,  the  poli- 
cies, staff  training,  supervision  and  physical 
conditions  of  room  confinement  at  DJJ 
facilities  will  be  revised  with  limitations  on 


on  when  chemical  agents  may  be  used  and 
requirements  for  reporting  suspected  use 
of  force  by  DJJ  staff  members.  The  plan 
will  also  contain  provisions  to  minimize 
the  continued  confinement  of  youths  who 
have  been  granted  parole. 

Following  approval  of  the  remedial 
plan,  the  three  experts  will  become  court- 
appointed  monitors.  DJJ  facilities  can  avoid 
further  monitoring  once  they  have  been 
found  in  compliance  for  one  year.  Lastly, 
the  defendants  were  required  to  pay  the 
monitoring  costs  as  well  as  the  plaintiffs’ 
attorney  fees  and  costs. 

On  April  7,  2014,  the  federal  district 
court  approved  a remedial  plan  presented 
by  the  parties  that  requires  the  DJJ  to 
hire  a licensed  physician  to  serve  as  the 
agency’s  medical  director;  to  hire  a board- 
certified  child  and  adolescent  psychiatrist; 
to  establish  “appropriate  staffing  levels  and 
qualifications  of  mental  health  profession- 
als to  deliver  individual  and  group  therapy 
based  on  youths’  diagnostic  needs  and 
services  called  for  in  each  youth’s  individu- 
alized mental  health  treatment  plan”;  and 
to  take  other  actions  with  respect  to  mental 
health  care. 


Additionally,  the  remedial  plan  requires 
the  DJJ  to  “provide  full-time,  full  day  in- 
struction on  all  scheduled  school  days  in 
each  facility.  Specifically,  DJJ  shall  make 
available  at  least  five  hours  of  instruction 
per  day,  on  all  scheduled  school  days,  to  all 
youths  committed  to  the  DJJ,  regardless  of 
their  status  or  security  classification,”  with 
certain  exceptions,  and  to  take  other  mea- 
sures related  to  educational  services. 

Further,  the  DJJ  “shall,  within  180  days 
of  entry  of  this  remedial  plan,  rewrite  its 
policy  regarding  use  of  confinement  and 
restricted  movement”  for  juvenile  offend- 
ers, and  impose  limits  on  confinement  for 
behavioral  management  as  well  as  mental 
health  crisis,  medical  and  investigative  con- 
finement. The  use  of  mechanical  restraints 
on  youths  in  DJJ  custody  was  restricted. 

The  district  court  awarded  $307,666  in 
attorney  fees  and  costs  for  work  performed 
by  plaintiffs’  counsel  up  to  the  date  of  the 
consent  decree,  plus  $195,000  for  subse- 
quent work  to  the  date  of  approval  of  the 
remedial  plan. The  court’s  monitoring  of  the 
consent  decree  and  remedial  plan  remain 
ongoing.  See:  R.J.  v.  Bishop , U.S.D.C.  (D. 
111.),  Case  No.  l:12-cv-07289.  FI 


when  and  for  how  long  room  confinement 
can  be  imposed.  Further,  it  will  include 
appropriate  policies,  staffing,  staff  train- 
ing and  supervision  to  ensure  the  safety  of 
juveniles  from  physical  assaults  by  other 
youths  or  staff.  This  includes  restrictions 
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RLUIPA  Explained  in  Tenth  Circuit  Decision 
re  Denial  of  Sweat  Lodge  Access 

by  David  M.  Reutter 


On  January  23,  2014,  the  Tenth 
Circuit  reversed  a grant  of  summary 
judgment  to  prison  officials  in  a civil  rights 
action  alleging  violations  of  the  Religious 
Land  Use  and  Institutionalized  Persons 
Act  (RLUIPA),  related  to  denial  of  access 
to  a sweat  lodge  - a space  used  for  Native 
American  religious  ceremonies. 

The  suit  was  filed  by  Colorado  pris- 
oner Andrew  J.  Yellowbear,  Jr.  Several  facts 
were  undisputed:  Yellowbear  is  an  enrolled 
member  of  the  Northern  Arapaho  Tribe, 
he  is  sincere  in  his  religious  faith  and  ac- 
cess to  a sweat  lodge  is,  to  him,  a form  of 
religious  exercise. 

Yellowbear  explained  his  religious  be- 
lief is  that  a sweat  lodge  “is  used  to  cleanse 
and  purify  our  mind,  our  spirit,  and  our 
bodies  ...  upon  leaving  it  is  said  that  you  are 
born  again  physically  and  spiritually.”  He 
requested  to  use  the  prison’s  existing  sweat 
lodge  but  was  denied  access. 

Prison  officials  argued  that  allowing 
Yellowbear,  who  was  housed  in  a special 
protective  unit,  to  access  the  sweat  lodge 
in  general  population  would  be  “unduly 
burdensome,”  as  it  would  create  a costly 
security  expense.  He  was  not  held  in  the 
protective  unit  due  to  disciplinary  infrac- 
tions, but  rather  as  a result  of  threats  made 
by  other  prisoners. 

The  district  court  accepted  the  defen- 
dants’ arguments  and  entered  summary 
judgment  against  Yellowbear,  who  then 
appealed. 

The  Tenth  Circuit  flatly  rejected  the 
position  of  the  prison  officials  based  upon 
the  existing  record,  and  presented  an  ex- 
tremely thorough  history  of  events  and 
considerations  that  led  to  RLUIPA’s  imple- 
mentation, as  well  as  an  outline  of  factors 
and  standards  that  courts  must  consider 
when  reviewing  a RLUIPA  claim. 

The  Court  of  Appeals  examined  the 
defendants’  asserted  compelling  interests  in 
refusing  Yellowbear  access  to  a sweat  lodge. 
The  Court  noted  the  contrast  in  their  posi- 
tion that  the  “use  of  hot  coals  and  fire”  in 
sweat  lodges  are  “inherently  unsafe  for  use  in 
a prison  environment, ’’even  though  the  facil- 
ity had  been  operating  a sweat  lodge  without 
“a  clue  suggesting  a hint  of  trouble.” 


The  Tenth  Circuit  stated:  “Put  plainly, 
the  argument  advanced  by  the  prison’s  law- 
yers on  appeal  about  the  ‘inherent  dangers’ 
of  sweat  lodges  finds  precisely  no  support 
in  the  evidence  given  by  the  prison’s  officials 
in  district  court.” 

Next,  the  appellate  court  considered 
the  defendants’  position  that  allowing 
Yellowbear  to  use  the  general  population 
sweat  lodge  would  require  “locking  down 
a significant  portion  of  the  facility”  to  pre- 
vent him  from  having  “contact  with  other 
non-protective  custody  inmates”who  might 
harm  him. 

However,  Yellowbear  submitted  evi- 
dence indicating  that  lockdowns  occurred 
on  a daily  and  sometimes  hourly  basis;  for 
example,  to  transport  “specially  housed” 
prisoners  to  other  parts  of  the  facility.  The 
prison  officials  failed  to  quantify  their  costs 
to  accommodate  Yellowbear’s  exercise  of 


A Colorado  prisoner  sexually  As- 
saulted by  a private  security  guard 
at  a hospital  only  minutes  after  she  gave 
birth  has  filed  suit  against  her  attacker,  the 
company  he  worked  for  and  the  Arapahoe 
County  Sheriff’s  Office  for  damages  stem- 
ming from  the  2012  incident. 

The  prisoner’s  attorney,  David  Lane, 
said  his  client  chose  to  use  her  own  name, 
Angela  Weishoffi  to  file  the  suit  because 
she  wanted  the  public  to  know  the  truth 
about  the  horrific  act  committed  against 
her. 

According  to  the  complaint,  in  Sep- 
tember 2012,  the  then  34-year-old  Weishoff 
began  having  contractions  and  was  trans- 
ported from  the  Arapahoe  County  Jail  to 
Sky  Ridge  Medical  Center  in  Lone  Tree, 
Colorado  to  give  birth.  As  a money-saving 
measure,  the  Sheriff’s  Office  contracted 
out  the  task  of  guarding  WeishofF  to  C&D 
Security.  Armed  private  security  guard 
Michael  Arnold  was  assigned  to  watch  her 
in  her  hospital  room. 


religious  rights,  which  raised  an  issue  of 
under-inclusiveness. 

“Why  is  this  religious  exemption  of- 
fensive to  the  prison’s  putatively  compelling 
no-lock-down  interest  when  other  secular 
exemptions  are  not?”  the  Tenth  Circuit 
asked. 

The  Court  of  Appeals  also  found  that 
prison  officials  had  failed  to  respond  to  Yel- 
lowbear’s suggested  alternatives  of  letting 
him  use  the  sweat  lodge  before  the  main 
yard  was  opened  to  the  general  population, 
or  building  a sweat  lodge  for  the  protective 
custody  unit. 

As  the  evidence  in  the  record  could 
lead  a reasonable  fact  finder  to  find  a RLU- 
IPA violation,  the  district  court’s  summary 
judgment  order  was  vacated  and  the  case 
remanded  for  further  proceedings.  See: 
Yellowbear  v.  Lampert,  741  F.3d  48  (10th 
Cir.  2014).  PI 


Just  15  minutes  after  Weishoff  gave 
birth,  Arnold  tried  to  force  her  to  perform 
oral  sex  on  him,  climbed  on  top  of  her,  un- 
tied her  gown  and  fondled  her,  according 
to  a police  report. 

While  Weishoff  was  being  sexually 
assaulted,  her  newborn  daughter  was  lying 
next  to  her  in  a crib.  She  told  police  that 
she  was  still  in  pain  from  giving  birth,  numb 
from  an  epidural  and  helpless  at  the  time. 

Arnold  was  charged  with  and  pleaded 
guilty  to  sexual  assault  of  a victim  in  cus- 
tody, even  though  he  maintained  that  the 
sex  was  “consensual.”  Weishoff’s  lawsuit, 
filed  in  federal  court  on  September  19, 
2014,  cited  the  scathing  remarks  made 
by  Douglas  County  District  Court  Judge 
Vincent  White  at  Arnold’s  sentencing 
hearing: 

“Mr.  Arnold,  when  I read  this  I was 
horrified.  A woman  who  was  pregnant, 
just  had  given  birth  to  a baby  and  was 
sexually  assaulted  in  a hospital.  Sir,  I don’t 
know  what  you  were  thinking.  I don’t  care 
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that  your  defense  is  that  it  was  consensual. 
I think  that’s  horrific  and  very  hard  to 
believe.  And  I’ll  be  honest  with  you,  sir, 
if  I had  this  open  to  the  Court  you’d  be 
going  to  the  Department  of  Corrections. 
“You  were  in  a position  of  trust  as  a security 
guard  watching  a young  lady  who  had  a 
baby,  and  you  sexually  assaulted  her.  Just 
had  a baby  within  hours.  It’s  one  of  the  most 
horrific  fact  patterns  I’ve  seen  in  the  ten 
years  on  the  bench,  in  terms  of  a position 
of  trust.  You  were  supposed  to  be  there  to 
guard  her,  and  you  assaulted  her.” 

Despite  the  judge’s  harsh  comments 
he  only  sentenced  Arnold  to  probation  for 
10  years  to  life,  with  no  jail  time.  When 
Arnold  walked  away  without  having  to 
serve  time,  Lane  said  it  was  the  last  straw 
for  his  client. 

“She  is  so  outraged,”  he  stated.  “She 
was  going  ofF  to  prison  for  minor  drug 
possession,  while  he  admits  to  sexually  as- 
saulting her  when  she’s  completely  helpless. 
And  he  gets  probation  - all  because  she’s 
a prisoner.”  He  added,  “This  shows  you 
the  respect  the  Arapahoe  County  District 
Attorney’s  Office  has  when  the  victim  of  a 
crime  is  a prisoner.” 


Weishoff’s  lawsuit  names  Arapahoe 
County  SherifFDavid  C.Walcher,  claiming 
it  was  the  sheriff’s  responsibility  to  screen 
and  monitor  private  security  guards  hired 
by  the  county. 

“The  privatization  of  incarceration, 
to  me,  is  an  enormous  problem,”  Lane 
said.  He  noted  that  WeishofF  “was  in  the 
custody  of  the  Arapahoe  County  sheriff. 
She  was  not  in  the  custody  of  Joe’s  Secu- 
rity Company.  And  if  this  sheriff  wants  to 
hire  Joe’s  Security  Company,  the  sheriff 
should  be  responsible  for  any  damages 
that  occur. 

“I’m  quite  certain  that  the  sheriff’s 
department  didn’t  do  any  background  inves- 
tigation on  this  particular  guard,  and  it’s  the 
sheriff’s  obligation  to  protect  the  prisoners 
in  his  custody,”  Lane  remarked. 

According  to  court  documents,  Arnold 
allegedly  bragged  that  he  had  previously 
been  accused  of  sexually  assaulting  another 
woman  at  Haven  House,  which  provides 
transitional  housing,  and  had  warned  the 
woman  to  keep  her  mouth  shut. 

Lane  defended  WeishofF  for  waiting 
two  years  before  filing  suit.  “She  got  sent 
to  prison,”  he  explained,  “and  she  was  a 


psychological  wreck  at  that  point.  She  had 
been  suicidal  as  a result  of  this.  It  took 
her  about  two  years  to  get  the  courage  up 
to  come  forward  and  file  this  complaint. 
But  the  key  here  is  that  he  admitted  that 
he  did  it.  This  isn’t  just  some  prisoner 
scamming  for  money.  He  pleaded  guilty. 
He  did  it.” 

When  questioned  by  9NEWS,  a Sher- 
iff’s Office  representative  only  said  that 
Arnold  was  not  a department  employee 
and  that  the  sexual  assault  did  not  occur 
at  the  jail. 

But  Lane  countered,  “that’s  not  an  ex- 
cuse. She  was  committed  by  the  court  to  the 
care  and  custody  of  the  Arapahoe  County 
sheriff,  not  to  the  care  and  custody  of  some 
fly-by-night  security  company.” 

Weishoff’s  lawsuit  seeks  “appropriate 
declaratory  and  other  injunctive  and/or 
equitable  relief,”  plus  “punitive  damages  on 
all  claims  allowed  by  law  and  in  an  amount 
to  be  determined  at  trial.”  See:  Weishoff  v. 
Arnold,  U.S.D.C.  (D.  Col.),  Case  No.  1:14- 
cv-02608-WYD-CBS.  P 

Additional  sources:  www.kdvr.com,  http:// 
blogs,  westword.  com,  www.  9news.  com 
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America's  Prisons:  A Road  to  Nowhere 


Video  of  Henry  McCollum’s  release 
from  a North  Carolina  prison  in  Sep- 
tember 2014  shows  the  exonerated  death 
row  prisoner  making  his  way  through  a 
crowd  of  excited  onlookers  and  into  his 
family’s  car,  where  he  could  not  figure  out 
how  to  fasten  his  seatbelt.  In  his  defense, 
many  states  did  not  begin  mandating  the 
use  of  seatbelts  until  well  into  the  1990s, by 
which  time  McCollum  had  already  spent  a 
decade  in  prison.  Like  most  of  the  650,000 
prisoners  released  from  prison  each  year, 
McCollum  brings  no  vocational  skills  or 
educational  background  into  a world  that 
must  appear  to  him  a strange  and  distant 
future,  thrust  on  an  unsuspecting  present. 
From  this  perspective,  the  severity  of  pun- 
ishment is  never  greater  than  at  the  time 
of  release. 

Finding  employment  and  indepen- 
dence after  leaving  prison  is  extremely 
difficult;  without  a decent  education,  it  is 
virtually  impossible.  Access  to  academic  and 
occupational  programming  in  American 
prisons  has  declined  significantly  over  the 
past  twenty  years,  while  overall  spending 
on  corrections  has  exploded  along  with  the 
country’s  prison  population.  Prisoners  are 
twice  as  likely  to  lack  a high  school  educa- 
tion as  the  rest  of  us.  Meanwhile,  job  skills 
are  more  quickly  rendered  obsolete  by  ac- 
celerating technological  developments,  and 
education  level  is  more  determinative  of 
income  than  ever  before.  As  a result,  a sen- 
tence of,  say,  three  years  - the  average  doled 
out  for  drug  possession  - probably  does 
more  to  undermine  one’s  employability  than 
it  would  have  in  past  decades,  particularly 
as  most  prisons  forbid  access  to  computers 
and  other  staples  of  modern  communica- 
tion. Unable  to  secure  income  or  sense  of 
purpose,  over  65%  of  prisoners  re-offend 
within  three  years,  all  but  guaranteeing  that 
our  prison  population  remains  many  times 
larger  than  that  of  other  nations.  The  finan- 
cial impact  has  been  immense.  According 
to  the  Center  for  Economic  and  Policy 
Research,  incarceration  cost  the  public  $75 
billion  in  2008. 

Congress  could  take  a major  step  to- 
ward reducing  recidivism  - and  therefore 
mass  incarceration  - by  once  again  allow- 
ing prisoners  to  receive  Pell  Grants,  the 
federal  government’s  need-based  financial 


by  Ben  Notterman 

assistance  program  for  post-secondary 
education.  Prisoners  were  made  ineligible 
for  Pell  Grants  in  1994  at  the  height  of 
“tough-on-crime”  politics,  by  a relatively 
obscure  provision  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act.  As 
most  prisoners  quickly  became  unable  to 
pay  tuition  fees,  many  of  the  college-level 
programs  available  to  them  disintegrated. 
Terminating  prisoner  eligibility  immedi- 
ately reduced  participation  in  correctional 
education  programs  by  nearly  one  half. 

In  the  years  since  prisoners  became  in- 
eligible for  Pell  Grants,  empirical  evidence 
has  consistently  shown  that  educational 
programming  in  prisons  yields  lower  re- 
cidivism and  greater  employment  rates  after 
release.  An  impressive  2014  meta-analysis 
by  the  RAND  Corporation  concluded  that 
prisoners  who  participated  in  academic 
and  vocational  programs  exhibited  a 43% 
decrease  in  recidivism,  were  more  likely  to 
find  jobs  and  scored  higher  on  verbal  and 
mathematic  proficiency  tests.  Observa- 
tions of  correctional  facilities  abroad  also 
indicate  the  systemic  impact  of  educating 
the  incarcerated.  European  prisons,  which 
generally  strive  for  rehabilitation  rather 
than  retribution,  invest  more  heavily  in 
prisoner  education,  leading  predictably  to 
far  lower  rates  of  recidivism. 

For  the  purposes  of  gaining  political 
traction,  the  RAND  study’s  most  striking 
finding  was  that  every  one  dollar  spent  on 
prison  education  saves  five  dollars  in  cor- 
rections expenditures.  While  not  everyone 
appears  moved  by  the  social  consequences 
of  mass  incarceration,  which  are  absorbed 
almost  entirely  by  communities  with  no 
political  clout,  the  economic  effect  of 
housing  a full  quarter  of  the  world’s  prison 
population  is  clearly  borne  by  us  all.  State 
and  local  governments  have  struggled  to 
contain  burgeoning  corrections  budgets  in 
the  face  of  waning  liquidity.  Cutting  in  half 
the  incarceration  rate  for  non-violent  of- 
fenders would  save  the  public  an  estimated 
$16.9  billion  per  year.  Investing  in  prisoners 
is  not  merely  an  ideological  imperative;  it  is 
also  sound  fiscal  policy. 

Meanwhile,  the  arguments  against 
extending  Pell  Grants  to  prisoners  are 
unconvincing.  The  claim  that  funding  for 
prisoners  substantially  compromises  funding 


for  law-abiding  citizens  was  debunked  in  a 
1994  Government  Accountability  Office 
report,  which  found  that  “grants  to  inmates 
do  not  affect  the  eligibility  or  size  of  grants 
to  other  students.”  Others  may  argue  that 
educating  prisoners  is  an  insult  to  the  victims 
of  their  crimes,  and  perhaps  there  are  cases 
where  that  would  be  true.  But  in  a nation 
where  the  majority  of  prisoners  are  serving 
time  for  drug  crimes,  the  most  common 
victims  appear  to  be  prisoners’ own  families, 
who  certainly  do  not  benefit  from  their  loved 
one’s  prolonged  unemployment  and  who 
suffer  from  disproportionately  high  levels 
of  poverty.  One  compromise  would  make 
Pell  Grants  available  to  only  certain  classes 
of  offenders,  or  simply  require  that  prisoners 
serve  a certain  number  of  years  before  apply- 
ing for  funding. 

Prisoner  education  seems  like  a con- 
troversial issue.  Cast  in  economic  rather 
than  moral  terms,  however,  there  is  plenty 
of  common  ground.  The  question  is  not 
whether  prisoners  “deserve”to  learn  like  the 
rest  of  us , but  whether  we  all  benefit  if  they 
do.  According  to  every  available  measure, 
the  answer  is  yes.  PI 

Ben  Notterman  holds  a JD  from  NYU  School 
of Law  and  a Bachelor’s  Degree  m Psychology 
from  Cornell  University.  He  has  examined  the 
economic  effects  of  incarceration  as  a clinic  stu- 
dent with  NYU’s  Brennan  Center for  Justice, 
in  support  of  the  Center’s  program  to  reduce 
mass  incarceratioji.  He  currently  works for  the 
global  law firm  Jones  Day  in  New  York,  where 
his  bar  admission  is  pending.  His  professional 
interests  include  criminal  justice,  labor  law 
ajid  intellectual  property.  The  views  set  forth 
herein  are  the  personal  views  of  the  author  and 
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This  article  was  originally  published  on 
www.opedspace.com  on  November  20,  2014; 
it  is  reprinted  with  permission,  with  minor 
edits. 
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Investigation  Finds  that  Money  Stolen 
from  Oregon  Prison  Wasn't  Really  Stolen 


An  Oregon  State  Police  investiga- 
tion  has  revealed  that  money  believed 
stolen  from  the  Oregon  State  Correctional 
Institution  (OSCI)  was  actually  right 
where  it  was  supposed  to  be  - deposited 
in  the  Inmate  Welfare  Fund  (IWF)  and 
used  for  a range  of  expenses,  including 
supplies,  bus  tickets  for  released  prisoners 
and  cable  TV. 

“The  reportedly  missing  money  was 
accounted  for  and  deposited,”  concluded 
State  Police  Lt.  Steve  Duvall  in  a May  2014 
report.  He  said  the  investigation  discounted 
as  “unfounded”  suspicions  that  a prison 
employee  had  pilfered  the  funds. 

“Numerous  deposits  of  OSCI  visitor 
locker  funds  into  the  IWF  can  be  reason- 
ably accounted  for  back  to  October  2008,” 
Duvall  wrote. 

According  to  news  reports  in  October 
2013,  auditors  with  the  Oregon  Department 
of  Corrections  suspected  that  someone  had 
stolen  quarters  deposited  in  storage  lockers 
used  by  prison  visitors  - about  $ 100  to  $200 
every  month  - for  a total  take  of  around 
104,000  quarters  over  a nine-year  period, 
or  an  estimated  $26,000. 

Authorities  suspected  OSCI  employee 
John  E.  Sipple,  the  prison’s  former  recre- 
ation manager  who  was  in  charge  of  clearing 
funds  from  the  visitor  lockers.  Sipple  was 
investigated  for  theft  and  admitted  that  he 
accepted  cash  kickbacks  for  food  purchases, 
but  denied  taking  any  quarters. 

Duvall  said  the  state  police  investiga- 
tion revealed  “no  evidence”  to  contradict 
Sipple’s  claim  of  innocence.  What  the 
investigation  did  find  was  a “lack  of 
oversight  in  the  process,  inadequate 
accounting  of  funds,  and  the  lack  of  suf- 
ficient records.” 

Apparently,  no  formal  procedure  for 
handling  the  funds  from  visitor  lockers  was 
in  place  before  OSCI  Superintendent  Rob 
Persson  took  over  in  August  2011. 

“There  is  no  record  of  who  was  desig- 
nated,” said  Persson,  who  added  there  was 
little  if  any  safeguarding  of  the  key  used  for 
opening  the  locker  coin  boxes.  “Anybody 
could  have  grabbed  the  key.” 

“We  did  not  have  proper  procedures 
in  place  for  the  account  of  locker  revenue,” 
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by  Joe  Watson 

Corrections  Department  spokeswoman 
Liz  Craig  acknowledged  in  an  email  to 
The  Oregonian.  “We  have  since  taken  steps 
to  remedy  that.” 

For  example,  $1,400  of  the  missing 
funds  ended  up  in  the  wrong  bank  ac- 
count - funds  that  were  overlooked  by  the 
agency’s  auditors,  Craig  stated,  because 


The  Eleventh  Circuit  Court  of 
Appeals  has  reversed  a summary  judg- 
ment order  for  the  defendants  in  a former 
prisoner’s  civil  rights  suit  that  alleged  he  was 
denied  medical  care  after  prison  stafF“mate- 
rially  altered”  a refusal  form  he  had  signed. 

Jeffery  Kuhne  was  incarcerated  at  the 
Jackson  Correctional  Institution  (JCI)  in 
Malone,  Florida  on  a probation  violation. 
Shortly  after  his  arrival  at  JCI,  he  expe- 
rienced a “dramatic  loss  of  vision.”  Upon 
his  June  2008  intake,  Kuhne  had  vision  of 
20/40  in  his  right  eye  and  20/30  in  his  left 
eye.  By  mid-September  2008  his  vision  had 
deteriorated  to  20/70  in  his  right  eye  and 
20/50  in  the  left  eye. 

He  was  diagnosed  by  optometrist 
Dr.  Paul  Harman  on  October  21,  2008  as 
having  proliferative  diabetic  retinopathy, 
a progressive  condition  that  can  lead  to 
permanent  blindness  if  left  untreated.  The 
next  day,  Kuhne  was  scheduled  for  an  “ur- 
gent” follow-up  consultation  with  a retinal 
specialist  on  November  18.  However,  he 
never  had  a follow-up  before  his  release 
from  prison  in  March  2009,  and  was  left 
permanently  blind  in  his  left  eye. 

Kuhne  filed  a civil  rights  complaint, 
which  the  U.S.  District  Court  dismissed  on 
summary  judgment.  The  court  said  Kuhne 
could  “not  be  forced  to  undergo  medical 
treatment  he  does  not  want,  but  ‘he  cannot 
refuse  medical  treatment,  and  then  claim  he 
was  denied  medical  care.’” 

On  October  28,  2008,  five  days  after 
signing  a consent  form  to  see  the  retinal 
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“they  were  deposited  into  a separate  ac- 
counting system.” 

She  said  the  department  agreed  with 
the  state  police’s  conclusion  that  “no  crime 
could  be  substantiated.”!^ 

Sources:  www.correctionsone.com , The  Or- 
egonian, www.  oregonlive.  com 


specialist,  Kuhne  had  met  with  JCI  nurses 
Olivia  Williams  and  Paula  Bryson.  He 
asked  them  to  remove  certain  lifting  and 
walking  restrictions  placed  on  him  due 
to  medical  reasons,  because  he  “no  longer 
needed  those  restrictions. ’’They  told  him  to 
sign  a refusal  form,  and  he  did  so. 

What  the  form  stated  was  in  dispute. 
Williams  and  Bryson  said  it  included  both 
the  lifting  and  walking  restrictions  as  well 
as  the  follow-up  eye  consult.  Kuhne  argued 
he  was  not  advised  the  form  included 
refusal  of  the  eye  consult,  and  he  had  fol- 
lowed Bryson’s  order  “to  sign  the  refusal 
form  and  get  out  of  the  office.”  The  next 
day,  Kuhne  learned  the  form  contained  a 
refusal  for  the  follow-up  consultation  with 
the  retinal  specialist,  even  though,  “at  the 
time  he  signed  the  refusal  form,  he  ‘did  not 
see  anything  written  [on  the  form]  about 
an  eye  consult.’” 

Because  the  “validity  and  scope  of  the 
refusal  form”  was  in  question,  the  Eleventh 
Circuit  held  it  could  not  serve  as  the  basis 
for  granting  summary  judgment.  Further, 
the  appellate  court  noted  that  Kuhne  went 
to  “a  number  of  sick  calls”  in  an  attempt  to 
obtain  treatment  for  his  eyes  after  signing 
the  refusal  form  in  October  2008,  indicat- 
ing he  had  not  intended  to  refuse  the  eye 
consult.  Additionally,  his  attorney  wrote 
a letter  to  the  prison  concerning  Kuhne’s 
eye  problems,  and  Kuhne  continued  to 
file  grievances  and  requests  for  medical 
treatment. 

“A  reasonable  jury  could  find  that  Mr. 
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Kuhne  did  not  refuse  the  consultation  with 
the  ophthalmologist  on  October  28, 2008, 
and  that  either  Nurse  Williams  or  Nurse 
Bryson  (or  someone  else)  wrote  in  the 
words  ‘eye  consult’  after  Mr.  Kuhne  signed 
a blank  refusal  form  he  believed  would  only 
remove  his  lifting  and  walking  restrictions,” 
the  Eleventh  Circuit  wrote. 

The  Court  of  Appeals  also  found  that 
even  if  Kuhne  had  signed  the  form  that 
included  a refusal  for  the  eye  consultation, 
“There  are  genuine  issues  of  material  fact  as 
to  whether  Mr.  Kuhne  renewed  his  request 


for  medical  treatment  on  multiple  occasions 
thereafter.” 

Accordingly,  the  summary  judgment 
order  for  the  defendants  was  reversed.  See: 
Kuhne  v.  Florida  Department  of  Corrections , 
745  F.3d  1091  (11th  Cir.2014). 

Following  remand,  on  August  14, 
2014  the  district  court  again  entered  sum- 
mary judgment  against  Kuhne,  dismissing 
the  case.  The  court  found  he  had  failed  to 
meet  his  burden  of  proving  deliberate  in- 
difference, and  had  presented  no  evidence 
“besides  a self-serving  assertion  that  there 


was  no  informed  consent”  with  respect  to 
the  refusal  form. 

The  court  noted  that  Kuhne  had  testi- 
fied during  a deposition  that  he  could  read 
and  write,  and  the  form  clearly  stated  he 
was  refusing  the  follow-up  eye  consulta- 
tion. Further,  other  evidence  indicated  that 
Kuhne  refused  the  consult  so  he  could  get  a 
job  driving  a tractor  at  the  JCI  Work  Camp, 
and  that  he  planned  to  obtain  treatment  for 
his  eyes  after  his  release.  Kuhne  has  since 
filed  another  appeal  to  the  Eleventh  Circuit, 
which  remains  pending. 


$145,000  Settlement  for  U.S.  Citizen  Held  on 
Immigration  Detainer  due  to  Racial  Profiling 


An  American  citizen  who  was  racially 
profiled  and  held  in  jail  on  an  immi- 
gration detainer  has  reached  settlements 
totaling  1145,000  with  three  government 
agencies  in  a civil  rights  lawsuit. 

Ernesto  Galarza  was  arrested  in  Al- 
lentown, Pennsylvania  with  three  other  men 
after  one  of  them  sold  cocaine  to  an  under- 
cover agent.  He  was  charged  following  his 
November  20, 2008  arrest  with  conspiracy 
to  deliver  cocaine,  and  was  acquitted  in 
2010  after  a jury  trial. 

Galarza,  who  is  of  Puerto  Rican  heri- 
tage, was  the  only  naturalized  citizen  among 
the  four  arrestees.  The  arrest  report  listed 
his  place  of  birth  as  Perth  Amboy,  New 
Jersey.  Upon  being  booked  into  jail,  Galarza 
had  on  his  person  his  Pennsylvania  driver’s 
license,  a social  security  card,  a debit  card 
and  a health  insurance  card. 

Although  the  Lehigh  County  Prison 
never  faxed  a special  form  to  Immigration 
and  Customs  Enforcement  (ICE)  concern- 
ing Galarza,  a records  office  clerk  included 
him  on  a fax  listing  new  jail  commitments. 
ICE  then  placed  a detainer  on  him  and 
listed  him  as  an  “alien”from  the  Dominican 
Republic. 

A surety  company  posted  bond  for 
Galarza,  but  the  detainer  held  him  in  jail 
for  three  more  days.  Lehigh  County  Prison 
officials  refused  to  verify  his  citizenship 
or  look  at  the  documents  in  his  wallet. 
It  was  not  until  Galarza  was  interviewed 
by  two  ICE  agents  that  the  detainer  was 
removed,  but  he  was  not  released  from  jail 
for  6 hours  after  the  removal.  The  extra 
time  in  detention  caused  Galarza  to  lose  a 
part-time  job. 

“I  was  shocked  and  upset  that  they 


assumed  I am  an  immigrant.  No  one 
bothered  to  check  or  ask  me  about  it.  It’s 
clear  that  the  only  reason  they  decided  I’m 
Dominican  is  because  I’m  Latino,”  Galarza 
stated.  “I  was  born  in  New  Jersey,  and  I’m  a 
proud  American.  This  isn’t  how  Americans 
should  be  treated.  It’s  like  getting  slapped 
in  the  face.” 

Allentown  and  ICE  each  agreed  to 
pay  Galarza  125,000  to  settle  his  subse- 
quent lawsuit. The  district  court  dismissed 
Lehigh  County  as  a defendant  in  2012, 
finding  the  county’s  policy  of  holding 
defendants  for  immigration  matters  was 
“nondiscriminatory  and  mandated  by 
federal  regulations.” 

“An  immigration  detainer  is  not  a 
court  order,”  countered  Mary  Catherine 
Roper  of  the  ACLU,  which  represented 
Galarza.  “It  just  says  ‘we’re  investigating 
this  guy.’  We  think 
Lehigh  County,  be- 
cause it  humored 
the  immigration 
detainer,  is  equally 
responsible  for  keep- 
ing Mr.  Galarza  in 
jail  for  three  days  he 
shouldn’t  have  spent 
in  jail.” 

In  April  2013, 

Lehigh  County  ad- 
opted a resolution 
that  jail  officials  will 
notify  federal  agen- 
cies when  detainees 
will  be  released,  but 
will  not  hold  them 
for  a federal  agency 
“unless  the  Lehigh 


County  Department  of  Corrections  re- 
ceives a judicially-issued  detainer,  warrant 
or  order.” 

On  March  21, 2014,  the  Third  Circuit 
reversed  the  district  court’s  dismissal  of 
Galarza’s  claims  against  the  county.  See: 
Galarza  v.  Szalczyk,  745  F.3d  634  (3d  Cir. 
2014).  Following  remand,  Lehigh  County 
agreed  to  settle  the  case  in  May  2014  for 
195,000,  inclusive  of  attorney  fees  and  costs. 
See:  Galarza  v.  Szalczyk,  U.S.D.C.  (E.D. 
Penn.),  Case  No.  5:10-cv-06815-JKG.  FJ 

Additional  sources:  The  Morning  Call,  Fox 
News  Latino 
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West  Virginia  Public  Defender  Disbarred 
for  Child  Prostitution  "Hoax" 


A former  West  Virginia  public 
defender  has  agreed  to  give  up  his 
license  to  practice  law  in  the  wake  of  a 
scandal  involving  allegations  that  he  of- 
fered to  sell  children  for  sex.  The  state 
Supreme  Court  accepted  the  annulment  of 
Steve  Conifer’s  law  license  on  September 
10,2014. 

Police  in  Charleston,  West  Virginia  ar- 
rested Conifer,  34,  in  July  2012  and  charged 
him  with  “receiving  support  from  prostitu- 
tion; pimping”  after  a man  from  New  Jersey 
informed  them  that  Conifer  had  offered  to 
sell  him  children  for  sex  during  an  online 
conversation. 

According  to  authorities,  Conifer,  us- 
ing the  screen  name  “derekscarbo93,”  told 
the  man,  “Well,  gimmie  an  idea  of  age, 
service,  [amount]  of  time  u want,  and  I can 
try  to  give  you  an  exact  price,  depending 
on  the  boy,”  and  “haha.  Call  me  a pimp  if  u 
want  2.  Don’t  bother  me.” 

Later  in  the  conversation,  Conifer  al- 
legedly offered  to  show  the  man  a photo 
of  an  “unbelieveably  cute  white  boy”  he 
could  provide  “in  a hurry,”  claiming  he  had 
“hookups”  all  over  New  Jersey.  He  then 
reportedly  sent  the  man  a photo  of  a young 
boy  wearing  a football  jersey. 

Kanawha  County  Prosecuting  At- 
torney Mark  Plants  said  a search  warrant 
executed  prior  to  Conifer’s  arrest  revealed 
“wildly  inappropriate  and  disgusting  [on- 
line] conversations,”  but  nothing  illegal. 
“There  was  insufficient  evidence  of  a crime, 
but  the  evidence  we  found  was  disgusting,” 
Plants  stated. 

He  said  that  Conifer,  using  various 
screen  names,  had  pretended  to  be  a minor 
in  some  cases  and  chatted  online  about 
performing  sexual  acts  with  adults.  Conifer 
also  pretended  to  be  a child  pimp,  boasting 
that  he  could  provide  children  for  sex. 

“It  was  just  a hoax,  but  I have  no 
sympathy  for  anyone  who  goes  online  and 
perpetrates  the  kinds  of  things  he  did.  It  just 
so  happens  that  what  he  did  doesn’t  break 
any  law,”  Plants  said. 

Consequently,  the  criminal  charges 
against  Conifer  were  dropped  on  De- 
cember 5,  2012,  but  Plants  forwarded 
evidence  from  the  case  to  the  West 
Virginia  State  Bar.  The  Office  of  Lawyer 
Disciplinary  Counsel  then  filed  ethics 


charges  against  Conifer. 

Conifer  invoked  his  Fifth  Amendment 
right  against  self-incrimination  in  response 
to  the  ethics  charges,  but  agreed  to  the 
annulment  of  his  license.  He  is  eligible  to 


IN  AN  UNPUBLISHED  RULING,  THE  FlFTH 

Circuit  held  on  April  1,2014  that  a Texas 
prisoner’s  sleep  deprivation-based  challenge 
to  the  security  schedule  used  by  the  Texas 
Department  of  Criminal  Justice  (TDCJ) 
may  state  a valid  claim  for  violation  of  the 
Eighth  Amendment’s  prohibition  on  cruel 
and  unusual  punishment. 

Michael  Garrett,  incarcerated  at  the 
TDCJ’s  McConnell  Unit,  filed  a federal 
civil  rights  action  pursuant  to  42  U.S.C.  § 
1983  and  the  Americans  with  Disabilities 
Act  (ADA)  against  prison  officials,  alleg- 
ing that  the  TDCJ’s  schedule  deprived 
him  of  a minimum  six  hours  of  sleep  per 
night;  the  prison’s  use  of  cameras  in  the 
toilet  and  dressing  areas  of  his  dorm  unit 
was  an  invasion  of  privacy;  and  the  prison 
failed  to  conform  to  ADA  standards.  A 
federal  magistrate,  who  was  presiding  over 
the  case  with  the  permission  of  the  parties, 
dismissed  the  action  for  failure  to  state  a 
claim  upon  which  relief  could  be  granted, 
and  Garrett  appealed. 

The  Fifth  Circuit  upheld  the  dismissal 
of  the  privacy  and  ADA  claims.  In  doing 
so  it  noted  that  under  the  ADA,  prison 
officials  must  make  reasonable  accom- 
modations or  modifications  for  disabled 
prisoners  regardless  of  when  the  facility 
was  constructed,  but  Garrett  failed  to  al- 
lege that  the  prison  had  not  made  such  an 
accommodation  or  modification  for  his 
vertigo.  Since  his  ADA  complaint  alleged  a 
lack  of  handrails  or  safety  bars  in  his  dorm 
unit,  he  also  should  have  explained  why  he 
never  requested  a transfer  to  a cell  block 
where  medical  showers  with  such  accom- 
modations were  available. 

Addressing  the  sleep  deprivation  claim, 
the  Court  of  Appeals  noted  Garrett’s  al- 
legation that  the  prison’s  schedule  of  lights 


reapply  for  a license  to  practice  law  in  five 
years. 

Sources:  www.wvgazette.com,  www.wsaz. 
com,  www.  charlestondailymail.  com 


out  at  10:30  p.m.  and  breakfast  call  at  2:30 
a.m.  allowed  for  only  four  hours  of  sleep, 
which  was  interrupted  by  guards  conduct- 
ing “head  counts. ’’The  Court  observed  that 
sleep  is  one  of  life’s  basic  needs,  and  there- 
fore “conditions  designed  to  prevent  sleep 
may  violate  the  Eighth  Amendment.” 

According  to  an  article  in  Popular  Sci- 
ence, studies  have  shown  that  acute  sleep 
deprivation  causes  mental  impairment  and 
can  boost  hunger-stimulating  hormones, 
leading  to  obesity,  while  “chronic  sleep  of 
five  or  fewer  hours  over  a 10-year  period  is 
associated  with  a 45%  elevated  risk  of  heart 
attack”  and  increases  the  likelihood  of  cancer, 
heart  disease,  hypertension,  diabetes,  stroke, 
ADHD,  alcoholism  and  mood  disorders. 

The  appellate  court  wrote  the  magistrate 
judge  had  relied  on  the  unpublished  case  of 
Walker  v.  Nunn,  456  Fed.Appx.  419  (5th  Cir. 
2011)  in  dismissing  Garrett’s  sleep  depriva- 
tion claim.  However,  the  opinion  in  that  case, 
which  was  decided  on  summary  judgment 
with  a developed  record,  contained  no  indica- 
tion of  how  many  hours  of  sleep  were  allowed 
and  thus  did  not  bar  Garrett’s  specific  claim  of 
having  only  four  hours  of  sleep  per  night.  The 
magistrate  judge  also  erred  by  stating  Garrett 
would  have  to  prove  a physical  injury  in  order 
to  prevail,  due  to  the  physical  injury  require- 
ment of  the  Prison  Litigation  Reform  Act. 
Garrett  was  not  required  to  show  a physical 
injury  as  he  was  seeking  only  injunctive  relief, 
not  monetary  damages. 

The  Fifth  Circuit  further  noted  that 
in  Harper  v.  Showers,  174  F.3d  716  (5th 
Cir.  1999)  [PLN,  Dec.  1999,  p.23],  it  had 
previously  held  sleep  deprivation  could  con- 
stitute cruel  and  unusual  punishment,  and 
a sister  circuit  had  made  a similar  finding 
in  Walker  v.  Schult,  717  F.3d  119  (2d  Cir. 
2013)  [PLN,  May  2014,  p.21]. 
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The  appellate  court  therefore  affirmed 
the  dismissal  of  Garrett’s  privacy  and  ADA 
claims  but  reversed  the  dismissal  of  his  sleep 
deprivation  claim,  and  remanded  the  case 
to  the  district  court  for  further  proceedings. 
Garrett  appeared  pro  se  on  appeal  after  the 
Fifth  Circuit  declined  to  appoint  counsel  to 


represent  him.  See:  Garrett  v.  Thaler , 560 
Fed.Appx.  375  (5th  Cir.  2014). 

The  case  remains  pending  before  the 
district  court  on  the  parties’  cross-motions 
for  summary  judgment.  The  defendants 
have  alleged  that  Garrett  failed  to  properly 
exhaust  his  administrative  remedies  as  he 


did  not  complete  a Step  2 appeal  in  the 
grievance  process  after  his  initial  grievance 
was  deemed  “not  grievable,”  and  on  October 
1,2014  the  magistrate  judge  recommended 
dismissal  of  the  case  on  that  basis.  FT 

Additional  source:  Popular  Scietice 


Florida  Court  of  Appeals:  Prison  Guards  Can  Raise 
"Stand  Your  Ground"  Defense 


On  March  28, 2014,  a Florida  Court 
of  Appeals  held  that  a former  Depart- 
ment of  Corrections  guard  charged  with 
aggravated  battery  for  assaulting  a prisoner 
was  entitled  to  pursue  a “stand  your  ground” 
defense  pursuant  to  § 776.032,  Florida 
Statutes. 

While  employed  as  a guard  at  the  Lake 
Correctional  Institution,  Brad  Heilman 
was  involved  in  a physical  altercation  with 
prisoner  Duane  Royster.  Royster  suffered 
serious  injuries,  including  multiple  facial 
fractures,  and  Heilman  was  fired  several 
days  after  the  August  27,2011  incident. 

He  was  subsequently  charged  with 
aggravated  battery  and  released  on  $5,000 
bond.  He  then  filed  a motion  asking  the 
trial  court  to  grant  a hearing  and  dismiss 
the  charge  based  on  the  state’s  “stand  your 
ground”  statute,  which  provides  immunity 
for  people  who  use  force  in  self-defense.The 


by  Matt  Clarke 

trial  court  denied  the  motion  and  hearing, 
citing  State  v.  Caamano,  105  So.3d  18  (Fla. 
2d  DCA  2012).  Heilman  filed  a petition 
for  writ  of  prohibition  in  the  Court  of 
Appeals. 

The  appellate  court  found  that  Caa- 
mano did  not  apply.  In  Caamano,  a police 
officer  tried  to  use  a “stand  your  ground” 
defense  after  being  charged  with  attempted 
battery  during  the  course  of  an  arrest.  The 
Caamano  court  held  there  were  other  stat- 
utes specifically  preventing  the  prosecution 
of  a police  officer  for  justifiable  use  of  force; 
therefore,  those  statutes  took  precedence. 

There  are  no  similar  statutes  that  apply 
to  prison  guards.  Instead,  § 944.35 (l)(a), 
located  in  the  corrections  code,  specifies  the 
situations  under  which  a guard  is  authorized 
to  use  force  and  provides  for  disciplinary  ac- 
tion, dismissal  and/or  criminal  penalties  for 
unauthorized  use  of  force  against  prisoners. 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 

HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUMANRIGHTSDEFENSECENTER.ORG 

■n  Prison  Legal  News 

VY  Attn:  Carrie  Wilkinson 

■y  ' ^ PO  Box  1151 

” Lake  Worth,  Florida  33460 

Is  someone  skimming  money 

or  otherwise  charging  you  and  your 
loved  ones  high  fees  to  deposit  money 
into  your  accountP 

Prison  Legal  News  is  collecting  infor- 
mation about  the  ways  people  get 
cheated  by  the  high  cost  of  sending 
money  to  fund  prisoners’  accounts. 

Please  write  to  PLN  and/or  have  the 
person  on  the  outside  contact  us  to  let 
us  know  specific  details  about  the  way 
that  the  system  is  ripping  them  off.  We 
are  interested  in  all  business  practices 
that  result  in  money  being  diverted 
away  from  prisoners’  accounts. 

Please  direct  all  correspondence  to: 

PTSOLKAS@PRISONLEGALNEWS.ORG  Or 

Prison  Legal  News 
^■1  V Attn:  Panaglotl  Tsolkas 

R'lPO  Box  1151 

^ Lake  Worth,  Florida  33460 

Differentiating  between  authorizing  the  use 
of  force  and  justifying  the  use  of  force,  the 
Court  of  Appeals  held  that  § 944.351(1) 
(a)  did  not  preclude  a “stand  your  ground” 
defense  for  guards. 

The  Court  therefore  granted  the  peti- 
tion, issued  the  writ  of  prohibition  and 
remanded  the  case  to  the  trial  court  to  allow 
Heilman  to  raise  a “stand  your  ground”  de- 
fense. See:  Heilman  v.  State,  135  So.3d  513 
(Fla.  Dist.  Ct.  App.  5th  Dist.  2014).  FT 

Additional  sources:  www.correctionsone.com, 
www.  thinkprogress.  org,  www.  ocala.  com 
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150+  Pro  Bono  Attorneys!  130+  FREE  Pen  Pal  Clubs!  FREE 
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descriptions!  Non-Nude  Photo  Sellers!  Prisoner  Advocates! 
500+  Non-Profit  Orgs!  Correspondence  Education!  Money 
Making  Opportunities!  Resources  For  Prison  Artists, 
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Ohio  DOC  Director  Wants  Return  to  Stricter  Law 
after  201 2 Spike  in  Positive  Drug  Tests 


Drug  testing  in  Ohio  prisons  in 
October  2012  revealed  the  highest 
level  of  prisoner  drug  use  in  more  than  a 
decade,  though  the  head  of  the  state  cor- 
rections department  blamed  the  spike  in 
positive  drug  tests  on  the  testing  itself  at 
one  state  prison. 

Ohio  Department  of  Rehabilitation 
and  Correction  (ODRC)  Director  Gary 
C.  Mohr  said  in  January  2013,  when  the 
results  of  the  annual  “saturation”  drug  tests 
conducted  throughout  the  state  prison 
system  were  released,  that  the  figures  were 
skewed  because  one  unidentified  facility 
had  targeted  so-called  “likely”  drug  users 
instead  of  administering  the  tests  randomly 
as  required. 

Regardless,  Mohr  acknowledged  that 
didn’t  detract  from  the  fact  that  drug  use  in 
Ohio  prisons  was  growing  and,  according 
to  the  Columbus  Dispatch,  insisted  he  was 
making  no  excuses  and  was  taking  steps 
to  reduce  the  prevalence  of  drugs  in  state 
facilities. 

“When  we  see  an  increase,” Mohr  said, 
“it’s  taken  very  seriously.” 

A total  of 6,828  prisoners  at  28  ODRC 
facilities  were  tested  in  October  2012,  with 
227  - or  3.32%  - returning  positive  results. 
Most  tested  positive  for  marijuana,  though 
positive  tests  were  also  returned  for  opiates, 
cocaine  and  alcohol.  The  percentage  of  posi- 
tive tests  was  almost  twice  what  it  was  in 
2011,  when  120  of 6,908  prisoners  (1.74%) 
tested  positive. 

“That  is  too  high  and  absolutely  unac- 
ceptable as  part  of  security  of  a prison,” 
Mohr  stated. 

Since  ODRC  began  random  drug 
testing,  statewide  results  have  ranged  from 
a high  of  6.9%  in  1990  to  a low  of  .82%  in 
2006.  The  largest  increase  in  the  2012  test 
results  occurred  in  facilities  where  prison- 
ers go  outside  the  fences  to  work  on  prison 
farms. 

Todd  Ishee,  one  of  Mohr’s  four  re- 
gional directors,  said  most  drugs  enter 
prisons  over  walls  and  fences,  when  people 
on  the  outside  toss  them  into  yards  where 
they  are  then  picked  up  by  waiting  prison- 
ers. In  response,  the  ODRC  is  installing 
more  lights,  cameras  and  motion  detectors, 
increasing  perimeter  patrols  and  using 
drug-sniffing  dogs. 


Mohr  admitted,  however,  that  drugs 
are  also  smuggled  in  by  employees.  Ishee 
noted  that  prisons  are  doing  a better  job  of 
confiscating  drugs;  he  said  the  confiscation 
rate  was  26.5  per  1,000  prisoners  in  2011, 
compared  to  just  10.5  per  1,000  in  2007. 

Apparently,  neither  Mohr,  Ishee  nor 
any  other  ODRC  official  proposed  an 
increase  in  drug  treatment  programs  for 
prisoners.  Rather,  Mohr  said  he  would 
lobby  state  lawmakers  to  correct  what 
he  considers  a shortcoming  in  the  state’s 
1996  flat-sentencing  law,  which  mandated 
the  length  of  prison  sentences  regardless 
of  a prisoner’s  conduct.  Mohr  wants  the 
legislature  to  reinstate  “bad  time”  for  pris- 
oners who  commit  certain  offenses  while 
incarcerated. 

“If  an  inmate  is  caught  in  possession 
of  drugs,  they  are  written  up,  and  their  se- 
curity level  is  increased, ’’Mohr  stated.  “But 
they’re  going  home  the  same  day  the  judge 
[initially]  sentenced  them  to....  A threat  of 


TheThird  Circuit  Court  of  Appeals 
held  in  January  2014  that  a Pennsyl- 
vania federal  district  court  erred  when  it 
allowed  into  evidence  a nolo  contendere  (no 
contest)  plea  for  the  purpose  of  challenging 
the  credibility  of  a prisoner  who  claimed 
guards  had  used  excessive  force. 

While  held  in  the  Restrictive  Housing 
Unit  at  the  Northampton  County  Prison, 
prisoner  Iman  Sharif  was  involved  in  an  alter- 
cation with  several  guards. The  facts  related  to 
that  confrontation  were  highly  contested. 

Guard  Nathan  Picone  claimed  that 
as  he  was  collecting  dinner  trays,  Sharif 
“sucker  punched”  him.  Picone  testified 
that  after  he  was  struck,  he  tried  to  protect 
himself  from  additional  punches  and  kicks. 
Another  guard,  Brian  Potance,  assisted  Pi- 
cone and  entered  Sharif’s  cell,  hitting  him 
with  an  open  hand  in  an  attempt  to  “get 
him  to  the  ground.” 

In  contrast,  Sharif  said  he  was  talking 
to  Picone  in  an  attempt  to  get  “under  his 
skin”  when  Picone  punched  him.  He  testi- 


having  a significant  increase  in  their  sen- 
tence is  a deterrent  that  does  not  exist.” 

Other  alternatives  that  the  ODRC 
could  consider  include  increasing  in-prison 
substance  abuse  programs  and  vigorously 
prosecuting  employees  who  smuggle 
drugs. 

According  to  the  ODRC’s  annual  satu- 
ration drug  testing  conducted  in  October 
2013,  the  percentage  of  positive  drug  tests 
dropped  to  an  average  2.23%  systemwide 
(142  positives  out  of 6,364  tests  performed) 
- which,  although  an  improvement  over  the 
2012  results,  is  still  fairly  high.  Positive  test 
results  at  individual  prisons  ranged  from 
zero  percent  at  several  facilities  to  14.11% 
at  the  Lake  Erie  Correctional  Institution, 
owned  and  operated  by  Corrections  Cor- 
poration of  America.  [See:  PLN,  Nov.  2014, 
p.44;  Nov.  2012,  p.16].  PJ 

Sources:  Columbus  Dispatch,  ODRC  Satura- 
tion Drug  Testing  Results  ( Oct.  2013) 


fied  that  Potance  and  guard  Thomas  Pinto 
joined  Picone  in  hitting  and  choking  him; 
he  also  said  he  was  assaulted  after  being 
placed  in  a restraint  chair. 

Following  the  incident,  Sharif  was 
charged  with  and  pleaded  nolo  contendere 
to  aggravated  assault  in  connection  with 
the  March  1 1 , 2009  altercation  with  Picone 
and  the  other  guards.  Nonetheless,  he  filed 
a civil  rights  action  alleging  the  guards  had 
used  excessive  force.  Prior  to  trial  he  moved 
in  limine  to  prohibit  introduction  of  his  nolo 
plea,  which  was  denied  by  the  district  court, 
and  the  jury  ruled  for  the  defendants. 

Pursuant  to  Federal  Rule  of  Evidence 
410,  evidence  of  a nolo  contendere  plea  is  not 
admissible  in  criminal  or  civil  proceedings. 
This  is  due  to  the  fact  that  “a  nolo  plea  is  not 
a factual  admission  that  the  pleader  com- 
mitted a crime. ’’Instead,  it  is  a statement  of 
“unwillingness  to  contest”  the  charges  and 
“acceptance  of  punishment.” 

“Regardless  of  whether  he  engaged  in 
assaultive  conduct,  Sharif  remains  free  to 


Introduction  of  Nolo  Plea  to  Challenge 
Prisoner's  Credibility  was  Error 
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contend  that  the  reaction  of  the  corrections 
officers  was  such  that  it  constituted  exces- 
sive force  in  comparison  to  the  threat  he 
posed,”  the  Third  Circuit  wrote. 

The  appellate  court  found  the  error  was 
not  harmless,  because  “a  significant  basis 
for  prohibiting  the  evidence  of  the  plea  is 
the  fear  that  it  could  be  improperly  viewed 
as  an  admission,  and,  unfortunately,  that  is 
how  the  District  Court  viewed  it.” 

Nolo  pleas  are  not  admissions  of  facts 
or  guilt.  “Consequently,  Sharif’s  claim  that 
he  did  nothing  wrong  was  not  inconsistent 
with  his  previous  plea  of  nolo  contendere, 
and,  thus,  would  not  be  relevant  in  assessing 
his  character  for  truthfulness,”  the  Court  of 
Appeals  stated. 

The  Court  then  turned  to  admission  of 
the  conviction  itself,  which  Sharif  argued 
was  in  violation  of  Federal  Rule  of  Evidence 
609.  A conviction  is  a legal  finding,  and 
Rule  609  “permits  admission  for  impeach- 
ment purposes  of  evidence  of  convictions.” 
Although  crimes  of  violence  “are  less  pro- 
bative of  honesty  than  are  crimes  involving 
deceit  or  fraud,”  they  may  be  admitted  in 
some  cases. 

The  Third  Circuit  held  that  admission 
of  Sharif’s  prior  convictions  was  allowable, 
but  not  his  conviction  related  to  the  March 
2009  incident,  as  it  was  closely  related  to 
the  issue  at  trial  and  “the  very  incident  at 
the  center  of  his  civil  claim.”  As  such,  “the 
probative  value  [of  the  conviction]  was 
outweighed  by  the  prejudice  of  admitting 
that  evidence.” 

Accordingly,  a new  trial  was  ordered 
with  instructions  to  prohibit  admission  of 
Sharif’s  nolo  plea  or  conviction  related  to 
the  March  2009  incident.  The  case  remains 
pending  retrial  on  remand.  See:  Sharif  v. 
Picone,  740  F.3d  263  (3d  Cir.  2014).  H 
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California  Parole  Term  Not  Shortened 
by  Improper  Parole  Denial 

by  Mark  Wilson 


On  February  3,  2014,  the  Cali- 
fornia  Supreme  Court  held  that  a 
prisoner  erroneously  denied  parole  was  not 
entitled  to  have  his  parole  term  reduced  by 
the  length  of  improper  confinement. 

Johnny  Lira  was  sentenced  to  an  inde- 
terminate sentence  of  15  years  to  life  for  a 
1981  murder.  In  December  2005,  the  Cali- 
fornia Board  of  Parole  Hearings  (Board) 
denied  Lira  parole  for  the  ninth  time.  He 
successfully  challenged  that  denial  in  a state 
habeas  corpus  proceeding,  and  the  Board 
held  a new  hearing  in  November  2008. 

The  Board  found  Lira  suitable  for 
parole  at  the  rehearing,  but  then-Governor 
Arnold  Schwarzenegger  reversed  the 
Board’s  decision  in  April  2009  and  Lira 
challenged  the  reversal  in  another  state 
habeas  proceeding. 

While  the  habeas  case  was  pending,  the 
Board  again  found  Lira  suitable  for  parole 
in  November  2009. This  time  the  Governor 
did  not  review  or  reverse  the  decision,  and 
Lira  was  released  on  April  8, 2010,  subject 
to  a maximum  five-year  parole  term. 

Lira  argued  in  his  habeas  proceeding 
that  he  should  receive  “credit  against  his  pa- 
role term  for  all  the  time  he  spent  in  prison” 
between  the  improper  2005  parole  denial, 


which  he  had  successfully  challenged,  and 
his  April  8,  2010  release  from  prison. 
Granting  the  credit  would  effectively  result 
in  his  release  with  no  parole  supervision. 

The  superior  court  agreed,  ordering 
that  credit  be  awarded  against  Lira’s  parole 
term  for  the  period  between  the  date  he 
should  have  been  released  following  the 
December  2005  parole  decision  and  his 
actual  release.  The  Court  of  Appeal  affirmed 
in  part  in  June  2012,  awarding  partial  credit 
to  Lira  against  his  parole  term.  [See:  PLN, 
May  2013  p.42]. 

The  California  Supreme  Court  re- 
versed, finding  “that  Lira  was  lawfully 
imprisoned  during  this  period  until  the 
day  he  was  released,  and  he  received  credit 
against  his  term  of  life  imprisonment  for  all 
such  days  and  is  not  entitled  to  any  credit 
against  his  parole  term.”  See:  In  re  Lira,  58 
Cal.  4th  573, 317  P.3d  619  (Cal.  2014).  PI 
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"Agrees  to  Accommodate  Muslim  Prisoners 


Jail  Closes  "God  Pod 

The  Pierce  County  Jail  (PCJ)  in 
Washington  State  agreed  to  adopt 
new  policies  to  protect  the  religious  rights 
of  Muslim  prisoners  as  part  of  a settle- 
ment agreement  in  litigation  brought  by 
the  ACLU  of  Washington  and  the  Public 
Interest  Law  Group  (PILG). 

The  lawsuit  was  filed  in  federal  court  in 
September  2010  on  behalf  of  prisoners  Lar- 
ry Tarrer  and  Raymond  Garland.  It  alleged 
that  PCJ  not  only  substantially  burdened 
the  exercise  of  their  Muslim  faith,  but  also 
“established  a preference  for  non-Muslim 
inmates  at  the  jail  by  providing  them  with 
opportunities  for  preferred  housing  and 
privileges  in  a special  Christian-based  unit 
known  as  the  ‘God  Pod.’” 

That  pod,  officially  named  the  Respon- 
sible Living  Unit,  was  described  in  PCJ’s 
Inmate  Information  Booklet  as  “a  volun- 
tary Biblically  based  Christian  program 
designed  to  empower  men  to  learn  to  make 
good  choices  in  life.”  Prisoners  housed  in 
the  God  Pod  were  required  to  participate 
in  Bible  studies  and  other  Christian  activi- 
ties. In  return,  they  received  more  outdoor 
recreation  time,  more  out-of-cell  time,  more 
visits  from  outside  volunteers  and  more 
in-unit  entertainment  opportunities.  PCJ’s 
chaplain  implied  Tarrer  would  not  fit  well 
into  the  unit,  as  he  was  not  a Christian. 

The  complaint  alleged  that  the  PCJ 
failed  to  accommodate  prisoners’  right  to 
practice  the  Muslim  religion.  While  jail 
officials  provided  kosher  diets  for  Jewish 
prisoners,  they  only  offered  vegan  or  veg- 
etarian options  when  Muslims  requested  a 
halal  diet.  Additionally,  kosher  but  not  halal 
food  was  available  in  the  commissary. 

The  PCJ  also  failed  to  respect  fasting 
during  the  Muslim  holy  month  of  Rama- 
dan. Tarrer  had  a medical  condition  that 
required  him  to  take  medication.  When  he 
requested  that  jail  medical  staff  give  him 
the  medication  at  a time  when  he  was  not 
fasting,  he  was  denied.  He  was  told  by  the 
nursing  supervisor,  Mary  Scott,  that  “[pjill 
taking  with  a sip  of  water  does  not  violate 
Ramadan.”The  denial  of  his  appeal  on  that 
issue  called  Tarrer’s  concern  about  avoiding 
medication  during  Ramadan  a religious 
“preference”  that  would  not  be  accommo- 
dated. That  left  him  to  choose  between  his 
religion  and  his  health. 

Further,  policies  at  the  PCJ  prohibited 
Muslim  prisoners  from  engaging  in  regular 


group  prayer,  from  wearing  certain  religious 
clothes  and  from  possessing  items  integral 
to  Islamic  worship.  The  parties  eventually 
reached  a settlement  agreement  in  the  case 
that  included  several  key  provisions. 

With  respect  to  clothing,  prisoners  are 
now  allowed  to  wear  a kufi.  While  inside 
their  unit,  prisoners  can  “roll  up  both  their 
pant  hems  to  equal  length  so  that  they  do 
not  fall  below  the  ankles , but  no  higher  than 
two  to  four  inches  above  the  heel.” 

Halal  food  will  be  made  available  at 
meals  and  in  the  PCJ’s  commissary.  Dur- 
ing Ramadan,  Muslim  prisoners  will  be 
provided  meals  during  non-fasting  hours; 
the  same  applies  for  medications. 

Muslim  prisoners  will  be  allowed 
to  purchase  prayer  oil,  prayer  rugs  and  a 
miswak  (a  soft  tooth-stick  to  clean  teeth) 
through  the  commissary.  They  will  also  be 
permitted  to  meet  in  groups  of  up  to  5, 
with  one  being  a volunteer,  “to  gather  for 
Jum’ah,  Eid-al-Fitr  and  Eid-al-Adha.”Jail 


//“Tero  tolerance” is  a phrase  that 
has  found  its  way  into  many  facets  of 
our  society.  But  nowhere  is  it  more  prevalent 
than  in  the  vocabulary  used  by  lawmak- 
ers when  waging  our  nation’s  relentless, 
ongoing  wars  on  crime  and  drugs.  Justice 
and  due  process  have  taken  a backseat 
to  punishment  as  mass  incarceration  has 
become  the  norm,  and  placing  prisoners 
in  long-term  solitary  confinement  is  now 
a widely  accepted  practice. 

This  anthology,  The  Globalization  of 
Supermax  Prisons , edited  byjeffery  Ian  Ross, 
provides  unique  insights  into  a worldwide 
approach  to  the  depersonalization  of  incar- 
ceration through  segregation.  Approximately 

7.2  million  people  in  the  U.S.  are  under  cor- 
rectional supervision  of  some  type,  including 

2.3  million  confined  in  prisons  and  jails.  It  is 
estimated  that  25,000  prisoners  are  held  in 
supermax  facilities,  and  there  is  evidence  that 
this  disturbing  trend  has  gone  global. 

In  1983,  two  guards  were  stabbed  at  the 


staff  will  receive  annual  training  on  the  First 
Amendment  and  Religious  Land  Use  and 
Institutionalized  Persons  Act. 

“Persons  of  all  faiths  have  a constitu- 
tional right  to  practice  their  religion,”  said 
ACLU  of  Washington  staff  attorney  La 
Rond  Baker. 

“The  settlement  recognizes  that  jail 
officials  cannot  arbitrarily  favor  certain 
religions  over  others  or  restrict  an  inmate’s 
religious  exercise  without  a compelling  rea- 
son,” added  PILG  attorney  Hank  Balson. 

As  part  of  the  settlement,  Pierce  Coun- 
ty agreed  to  pay  1200,000  in  attorney  fees 
and  costs. The  jail  no  longer  provides  a “God 
Pod”;  according  to  an  ACLU  press  release, 
if  a “similar  unit  is  established  in  the  future, 
it  will  be  a secular  program  open  to  all  eli- 
gible inmates  regardless  of  religion.”  See: 
Tarrer  v.  Pierce  County , U.S.D.C.  (W.D. 
Wash.),  Case  No.  3:10-cv-05670.  PJ 

Additional  source:  www.aclu.org 


federal  correctional  institution  in  Marion, 
Illinois.  Prisoners  were  placed  on  23-hour  - 
a-day  lockdown,  policies  were  rewritten  and 
what  was  formerly  a maximum-security 
prison  was  transformed  into  the  first  official 
supermax  facility  in  the  United  States. 

Almost  simultaneously,  in  response  to 
riots  throughout  its  prison  system,  Canada 
constructed  its  own  Special  Handling  Units 
(SHUs).The  Millhaven  Institution  in  Bath, 
Ontario  and  Correctional  Development 
Centre  in  Laval,  Quebec  were  transformed 
into  temporary  SHUs  in  the  early  1980s. 

Solitary  confinement  and  isolation  are 
not  new  ideas.  For  decades,  penal  systems 
have  used  “sweat  boxes”  and  “the  hole”  as 
punitive  methods  of  forcing  prisoners  into 
submission,  regardless  of  the  physical  or 
mental  damage  they  caused.  But  recent 
years  have  ushered  in  a trend  of  solitary 
confinement  on  a scale  never  before  seen. 
Solitary  used  to  last  for  days  or  weeks;  now 
it  extends  for  months  and  years.  It  has  be- 
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come  the  norm  and  is  being  used  globally, 
which  is  what  The  Globalization  ofSupermax 
Prisons  exposes  and  addresses. 

Mexico’s  use  of  island  prisons  mirrored 
the  use  of  Alcatraz  in  the  U.S.  to  isolate 
prisoners.  As  South  Africa  succumbed  to 
world  pressure  for  an  end  to  apartheid, 
its  Department  of  Correctional  Ser- 
vices opened  supermax  facilities,  including 
CMAX  in  Pretoria  in  1997  and  Ebongweni 
shortly  thereafter.  The  practice  of  isolat- 
ing prisoners  stretches  back  centuries.  In 
1788,  Britain  converted  the  continent  of 
Australia  into  a penal  colony  to  segregate 
prisoners  deemed  “...fit  to  live  neither  in 
their  homeland  nor  in  a convict  settlement 
where  free  settlers  lived.. ..’’Today,  the  U.S. 
maintains  much  the  same  policy  using  the 
island  country  of  Cuba,  where  accused  ter- 
rorist detainees  are  housed  at  the  military 
detention  facility  at  Guantanamo  Bay. 

The  Globalization  of  Supermax  Prisons 
also  reveals  the  violence  perpetrated  on  pris- 
oners by  guards.  The  world  was  appalled  by 
the  atrocities  at  Abu  Ghraib  in  Iraq,  where 
members  of  the  U.S.  military  (including  a 
former  prison  guard)  tortured  detainees.  We 
have  also  been  given  a glimpse  of  torture 


techniques  at  Guantanamo  Bay,  such  as  the 
painful  forced  feeding  of  hunger  striking 
detainees.  But  few  have  heard  about  the 
52  indictments  against  five  guards  at  ADX 
Florence,  the  federal  Bureau  of  Prisons’  su- 
permax facility,  who  dubbed  themselves  the 
“cowboys.”  The  guards  were  charged  with 
numerous  abuses,  including  choking  prison- 
ers and  placing  excrement  in  their  food. 

At  Canada’s  Millhaven  Institution, 
some  newly  arriving  prisoners  were  forced 
through  a gauntlet  where  guards  “...would 
beat  [them]  as  they  walked  or  ran  through.” 
Rebels  in  Mexico’s  Islas  Marias  island 
prison  were  placed  in  cells  that  would  flood 
to  the  ceiling  during  high  tide. 

The  inhumane  mentality  that  fuels  the 
drive  to  build  more  supermax  facilities  flies 
in  the  face  of  the  International  Covenant 
on  Civil  and  Political  Rights,  and  findings 
by  the  U.N.  Special  Rapporteur  on  Torture, 
who  has  called  for  a ban  on  solitary  confine- 
ment. The  physical  brutality  in  supermax 
prisons  is  exceeded  only  by  the  emotional 
and  psychological  cruelty  inflicted  by  the 
extreme  isolation  in  such  facilities. 

If  there  is  a downside  to  The  Globaliza- 
tion of  Supermax  Prisons,  it  is  that  it  does 


not  cater  to  the  casual  reader.  Be  prepared 
to  decipher  phrases  like  “Fordist- Keynesian 
regime,”  “carceral  hyperinflation”  and  “fin 
de  siecle”  (French  for  “end  of  the  19th  cen- 
tury”). But  for  those  willing  to  learn  there  is 
a wealth  of  information  to  be  had.  So  bring 
your  unabridged  dictionary,  your  reading 
glasses  and  an  appetite  for  insight  when 
you  sit  down  to  digest  The  Globalization  of 
Supermax  Prisons.  It’s  definitely  worth  the 
effort,  and  demonstrates  why  we  should 
have  zero  tolerance  for  supermax  facilities 
both  in  the  U.S.  and  elsewhere. 

This  book  is  available  from  Amazon.com 
or  from  Rutgers  University  Press,  do  Long- 
leaf  Services,  116  S.  Boundary  St.,  Chapel 
Hill,  NC  27514-3808;  919-966-7449.  fH 
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Malpractice  Suit  Proceeds  against  Michigan 
Defense  Attorney  in  Wrongful  Conviction  Case 


A FORMER  PRISONER  WHOSE  SEXUAL 
assault  conviction  was  reversed  after 
he  served  seven  years  in  prison  can  sue  his 
attorney  for  malpractice  after  the  Michigan 
Supreme  Court  denied  leave  to  appeal  an 
appellate  court’s  ruling. 

Jackob  Trakhtenberg,  73,  was  con- 
victed of  second-degree  sexual  conduct  for 
allegedly  touching  the  genitals  of  his  eight- 
year-old  daughter  and  forcing  her  to  touch 
his  genitals.  He  was  convicted  following  a 
bench  trial;  his  attorney  didn’t  ask  for  a jury, 
didn’t  make  an  opening  statement  and  only 
called  Trakhtenberg  as  a witness. 

After  his  appeal  was  denied,  Trakhten- 
berg filed  a legal  malpractice  claim  against  his 
defense  attorney,  Deborah  McKelvy.  Mean- 
while, he  moved  for  relief  from  judgment  in 
his  criminal  case.  That  motion  was  denied,  as 
was  an  appeal. The  Michigan  Supreme  Court, 
however,  ordered  an  evidentiary  hearing. 

Voluminous  testimony  was  taken  at 
the  hearing.  The  appellate  court  reversed 
based  on  collateral  estoppel,  as  it  found  in 
the  malpractice  case  that  McKelvy ’s  perfor- 
mance fell  within  the  “attorney  judgment 
rule.”  It  also  held  she  was  not  ineffective. 
The  Michigan  Supreme  Court  reversed  and 
upheld  the  trial  court’s  ruling,  finding  that 
McKelvy ’s  “performance  in  this  case  was 
constitutionally  inadequate  and  rendered 
defendant’s  trial  unfair  and  unreliable.”  See: 
People  v.  Trakhtenberg , 493  Mich.  38,  826 
N.W.2d  136  (Mich.  2012). 

Trakhtenberg  was  released  on  parole 
in  November  2012,  and  prosecutors  sub- 
sequently dismissed  all  charges. 

He  then  continued  to  pursue  his 
malpractice  claim  against  McKelvy.  The 
appellate  court  noted  that  in  the  criminal 
case,  the  state  Supreme  Court  made  find- 
ings consistent  with  legal  malpractice. 

Specifically,  McKelvy  had  failed  “to 
consult  with  key  witnesses,”  to  prop- 
erly cross-examine  the  victim’s  mother 
and  impeach  the  victim,  and  to  interview 
Trakhtenberg’s  son.  McKelvy  had  further 
failed  to  adequately  investigate  before  ar- 
riving at  a trial  strategy,  and  did  not  consult 
an  expert  regarding  how  the  victim  made 
her  allegations. 

As  such,  on  November  7,  2013  the 


by  David  Reutter 

appellate  court  found  Trakhtenberg  had 
stated  an  action  for  legal  malpractice  and 
held  his  claim  was  not  barred  by  collateral 
estoppel.  It  therefore  reversed  the  trial 
court’s  order  granting  summary  disposition 
to  McKelvy.  See:  Trakhtenberg  v.  McK- 
elvy, 2013  Mich.App.  Lexis  1794  (Mich. 
Ct.App.  2013).  The  state  Supreme  Court 


In  December  2013,  the  Pennsylvania 
Supreme  Court  struck  down  the  state’s 
version  of  Megan’s  Law,  holding  the  legis- 
lature had  violated  the  “single  subject”  rule 
of  the  Pennsylvania  Constitution. 

The  Court’s  ruling  resulted  from  an 
appeal  filed  by  James  H.  Neiman,  Jr.,  who 
was  convicted  in  2007  of  various  sexual 
offenses.  He  was  found  by  the  trial  court 
to  be  a sexually  violent  predator,  which 
required  him  to  register  as  a sex  offender 
and  comply  with  reporting  requirements 
pursuant  to  Megan’s  Law  upon  release  from 
his  131A-to-27  year  sentence. 

Neiman  challenged  Act  152  of  2004, 
arguing  it  violated  the  single  subject  rule; 
Act  152  had  amended  Pennsylvania’s  Me- 
gan’s Law.  The  Act  began  as  an  eight-page 
bill  that  sought  to  amend  sections  govern- 
ing “deficiency  judgment  procedures  in  the 
courts  of  common  pleas  after  an  execution 
sale  of  real  property.” 

After  bouncing  between  committees  in 
the  state  House  and  Senate,  Act  152  grew 
to  59  pages  due  to  amendments  related  to 
eviction  proceedings,  the  jurisdiction  of 
county  park  police,  the  statute  of  limita- 
tions for  asbestos  cases  and  the  Megan’s 
Law  amendments.  The  Superior  Court 
that  reviewed  Neiman’s  appeal  found  “little 
relationship”  between  the  amendments  to 
Megan’s  Law  and  the  other  provisions  of 
Act  152  that  concerned  unrelated  issues. 

While  the  Superior  Court  could  not 
harmonize  Act  152’s  different  provisions,  it 
did  not  strike  down  the  Act  entirely  nor  did 
it  find  error  in  Neiman’s  sentence.  Rather, 


denied  leave  to  appeal  in  March  2014. 

Trakhtenberg  is  seeking  damages  in 
excess  of  $50,000  for  the  harm  he  suffered 
due  to  a “horrific  miscarriage  of  justice, ’’said 
his  attorney,  James  Elliott. 

Additional  sources:  Detroit  Free  Press,  USA 
Today 


it  struck  down  the  law’s  “other  extraneous 
unrelated  provisions.”  The  Pennsylvania 
Supreme  Court  granted  review  and  stayed 
the  lower  court’s  order. 

The  legislature  intervened,  arguing  that 
Act  152  should  be  upheld.  It  first  argued  the 
law’s  provisions  related  to  the  “single  subject 
of  judicial  remedies  and  sanctions.”  Ad- 
ditionally, since  the  law  had  been  in  effect 
for  over  seven  years,  striking  it  down  would 
have  negative  ramifications  for  companies 
facing  asbestos  claims,  result  in  widespread 
uncertainty  “in  the  real  estate  market  from 
invalidation  of  deficiency  claims,”  and  con- 
victions due  to  arrests  by  county  park  police 
officers  “could  be  vulnerable  to  attack.” 

The  single  subject  rule,  the  Supreme 
Court  wrote,  “creates  a greater  likelihood 
that  [a  bill]  will  receive  a more  considered 
and  thorough  review  by  legislators  than  if  it 
is  aggregated  with  other  pieces  of  legislation 
pertaining  to  different  topics  into  a singular 
‘omnibus  bill.’”  It  also  provides  “fair  notice 
to  the  public  and  legislators  of  the  existence” 
of  a bill’s  subject  matter. 

The  Court  found  there  was  not  a 
“common  nexus  for  the  myriad  disparate 
provisions  of  Act  152.”  It  then  turned  to 
whether  the  Superior  Court  had  properly 
severed  the  amendments  to  Megan’s  Law 
from  the  remaining  portions  of  Act  152. 

The  Court  held  the  severing  was  in 
error,  finding  “Act  152  to  be  akin  to  the 
sprawling  omnibus  measure”  that  it  had 
struck  down  in  an  earlier  case.  The  reality 
of  Act  152  was  that  its  main  purpose  ini- 
tially related  to  deficiency  judgments,  then 
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it  “metamorphosed  during  the  legislative 
process  to  include  a panoply  of  additional 
disparate  subjects.” 

The  Supreme  Court  stressed  that  its 
adverse  ruling  regarding  Act  152  resulted 
from  its  obligation  to  “strike  down  legisla- 
tion which  clearly  and  palpably  violates  the 
Constitution.’Tt  stated  its  order  “should,  in 
no  way,  be  read  as  repudiation  of  the  merits 
of  the  various  legislative  components  of  Act 
152,  such  as  Megan’s  Law  III,  which  serves 
a vital  purpose  in  protecting  our  Common- 
wealth’s citizens  and  children,  in  particular, 
from  victimization  by  sexual  predators.” 


The  lower  court’s  order  was  reversed 
and  Act  152  was  struck  down  in  its  entirety. 
The  Supreme  Court’s  decision  was  issued 
on  December  16,  2013  and  amended  in 
March  2014,  with  no  change  in  the  result. 
The  Court  stayed  its  order  for  90  days  to 
allow  “the  General  Assembly  to  consider 
appropriate  remedial  measures,  or  to  al- 
low for  a smooth  transition  period.”  See: 
Commonwealth  v.  Neiman,  84  A. 3d  603 
(Pa.  2013). 

Following  the  Supreme  Court’s  ruling, 
some  sex  offenders  who  had  been  convicted 
and  incarcerated  for  failure  to  register  under 


Megan’s  Law  were  released  from  prison, 
including  Harry  Dorwart  Bleacher,  sen- 
tenced to  6 to  12  years,  who  was  released 
on  January  27,  2014.  It  is  unknown  how 
many  prisoners  may  be  affected;  those  eli- 
gible for  relief  include  sex  offenders  with 
specific  registration  requirements  who  were 
convicted  of  failure  to  register  between  2005 
and  December  20,2012.  Prisoners  released 
due  to  the  Court’s  ruling  are  still  required 
to  register  as  sex  offenders.  FI 

Additional  source:  www.lancasteronline. 
com 


Georgia:  Mandamus  Available  to 
Compel  Law  Library  Access 

by  David  Reutter 


The  Georgia  Supreme  Court  held 
in  February  2014  that  a trial  court 
erred  in  denying  the  filing  of  a prisoner’s 
petition  for  mandamus  seeking  access  to 
a law  library. 

After  being  sentenced  to  life  plus  a 
term  of  years,  Waseem  Daker  was  housed 
in  the  Special  Management  Unit  at  the 
Georgia  Diagnostic  and  Classification  State 
Prison.  He  moved  for  a new  trial  following 
his  conviction  and  stated  his  intention  to 
seek  a direct  appeal  to  the  Georgia  Supreme 
Court.  However,  his  repeated  requests  to 
prison  officials  for  access  to  a law  library 
were  fruitless. 

Daker  moved  to  compel  the  warden  to 
grant  him  law  library  access  by  filing  a peti- 
tion for  writ  of  mandamus  accompanied  by 
a motion  to  proceed  in  forma pauperis.  The 
following  month,  the  trial  court  ordered  the 
clerk  to  prohibit  the  filing  of  the  petition  af- 
ter concluding  it  was  facially  frivolous.  The 
in  forma  pauperis  motion  also  was  denied. 

The  Georgia  Supreme  Court  granted 
Daker ’s  application  for  discretionary  re- 
view, and  examined  his  right  of  access  to 
the  courts  based  in  large  part  on  Bounds  v. 
Smith,  43 0U.S.817  (1977). 

Bounds  held  that  access  to  the  courts 
“Requires  prison  authorities  to  assist 
inmates  in  the  preparation  and  filing  of 
meaningful  legal  papers  by  providing 
prisoners  with  adequate  law  libraries  or 
adequate  assistance  from  persons  trained 
in  the  law.”  Any  restrictions  on  that  right 
must  be  “clearly  warranted  by  the  particular 
circumstances  of  each  case.” 


The  Supreme  Court  held  that  “A  trial 
court  may  deny  filing  of  a civil  action  such 
as  a petition  for  a writ  of  mandamus  if 
the  pleading  on  its  face  shows  a complete 
absence  of  any  justiciable  issue  of  law  or 
fact  such  that  the  court  could  not  grant 
any  relief.”  The  Court  could  not  say  that 
situation  existed  in  Daker ’s  case,  as  he  had 
“several  matters  pending  in  the  courts”  and 
alleged  he  was  not  allowed  access  to  a law 
library. 

The  Supreme  Court  noted  that  was  a 
serious  claim  requiring  careful  consider- 
ation by  the  trial  court,  and  held  the  fact 


that  Daker  was  able  to  file  various  pleadings 
did  not  render  his  allegations  of  lack  of  ac- 
cess to  the  courts  superfluous  or  frivolous. 
“For  example,”  the  Court  wrote,  “the  right 
to  access  also  includes  a post-filing  oppor- 
tunity to  research  and  formulate  rebuttals  to 
authorities  cited  in  the  responsive  pleadings 
of  the  adversary.” 

The  trial  court’s  order  was  reversed  with 
instructions  to  allow  the  filing  of  Daker ’s 
mandamus  petition  and  to  reconsider  his 
motion  to  proceed  in  forma  pauperis.  See: 
Daker  v.  Humphrey , 294  Ga.  504,  755 
S.E.2d201  (Ga.  2014).  PI 


Proposition  47 

Proposition  47  reduces  the  penalty  for  most  non- 
violent wobblers  and  felonies  to  misdemeanors, 
unless  the  defendant  has  prior  convictions  for 
super  strikes  and  certain  sex  offenses.  Prop.  47 
permits  resentencing  for  anyone  currently  serving 
prison  sentence  for  any  of  the  offenses  reclassi- 
fied in  Prop.  47  as  misdemeanors  and  certain 
offenders  who  have  already  completed  a 
sentence  for  one  of  those  felonies  may  apply  to 
the  court  to  have  their  convictions  changed  to 
misdemeanors.  (California  inmates  only.) 

When  it  comes  to  criminal  law  cases,  an  experi- 
enced and  effective  criminal  defense  attorney  can 
mean  the  difference  between  a prison  sentence 
and  reduced  or  dismissed  charges. 


Margolin  & Lawrence 

8484  Wilshire  Boulevard,  Suite  440 
Beverly  Hills,  California  9021 1 
323.653.9700 
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Fifth  Circuit  Holds  Prison  Officials  Need  Not  be  Named  in  Grievances 


On  November  15,  2013,  in  an  un- 
published  decision,  the  Fifth  Circuit 
Court  of  Appeals  reversed  the  summary 
dismissal  of  a Texas  prisoner’s  civil  rights 
action,  holding  that  he  did  not  have  to  name 
the  defendants  in  his  grievances  so  long  as 
the  facts  at  issue  were  sufficiently  presented 
to  alert  prison  officials  to  the  problem  and 
give  them  an  opportunity  to  correct  it.  The 
appellate  court  also  held  that  a prisoner 
need  not  continue  to  pursue  administrative 
remedies  once  the  maximum  amount  of 
relief  available  has  been  granted. 

Perry  Patterson,  a Texas  Department  of 
Criminal  Justice  (TDCJ)  prisoner  housed 
at  the  Telford  Unit,  filed  a civil  rights 
complaint  pursuant  to  42  U.S.C.  § 1983 
alleging  that  Medical  Director  Reginaldo 
Stanley,  physician’s  assistant  Maria  Berger 
and  Lt.  Candice  Studdard  had  violated  his 
Eighth  Amendment  rights  and  retaliated 
against  him  when  medical  staff  canceled 
his  prescription  for  sunglasses  without 
conducting  an  eye  examination  and  ordered 
the  confiscation  of  his  sunglasses.  Further, 
Studdard  pursued  disciplinary  charges 
against  him  for  possession  of  contraband 
(the  sunglasses). 

Patterson  alleged  he  had  been  pre- 
scribed the  sunglasses  since  arriving  at 
TDCJ  and  they  were  necessary  for  a medi- 
cal condition.  He  further  argued  that  the 
disciplinary  action  was  in  retaliation  for  his 
filing  a grievance  over  the  cancellation  of 
his  prescription. 

The  district  court  granted  summary 
judgment  against  Patterson  because  he  had 
failed  to  name  any  of  the  defendants  in  the 
institutional  grievances  he  filed.  Patterson 
appealed. 

The  Fifth  Circuit  noted  that  “the 
primary  purpose  of  a grievance  is  to  alert 
prison  officials  to  a problem,  not  to  provide 
personal  notice  for  a particular  official  that 
he  may  be  sued.”  Under  the  Prison  Litiga- 
tion Reform  Act,  a prisoner  “must  provide 
administrators  with  a fair  opportunity  under 
the  circumstances  to  address  the  problem 
that  will  later  form  the  basis  of  the  suit,  and 
for  many  types  of  problems,  this  will  often 
require,  as  a practical  matter,  that  the  pris- 
oner’s grievance  identify  individuals  who  are 
connected  with  the  problem.”  However,  a 
grievance  “may  sufficiently  identify  a person 


by  Matt  Clarke 

even  without  providing  a name.” 

The  defendants  “offered  nothing  to 
show  that  Patterson’s  reference  to  ‘medical 
staff’  did  not  give  prison  officials  notice 
and  an  opportunity  to  address  Patterson’s 
complaint  about  his  sunglasses  or  that  it  did 
not  comply  with  TDCJ  requirements. ’’Their 
argument  that  he  failed  to  mention  anything 
about  his  sunglasses  at  the  Step  2 grievance 
level  also  failed  because  they  already  had 
notice  at  Step  1 , and  the  Step  2 answer  stated 
his  complaint  had  been  referred  to  the  Of- 
fice of  Professional  Standards  for  review  and 
he  was  scheduled  for  an  ophthalmological 
examination.  Therefore,  the  trial  court  erred 
in  dismissing  the  claims  against  Berger  and 
Stanley  for  discontinuance  of  the  prescrip- 
tion for  sunglasses. 

With  respect  to  the  disciplinary  action, 


On  January  23,  2014,  the  Florida 
Supreme  Court  quashed  an  appellate 
court’s  order  because  it  exceeded  the  scope 
of  second-tier  review  of  a prisoner’s  habeas 
corpus  petition  challenging  the  revocation 
of  his  conditional  release. 

The  petition,  filed  by  prisoner  Rob- 
ert Taylor,  challenged  an  order  by  the 
Florida  Parole  Commission  (FPC)  that 
revoked  his  conditional  release,  which  is 
a type  of  supervision  imposed  on  certain 
classes  of  prisoners  upon  completion  of 
their  sentence.  Conditional  release  lasts 
for  the  amount  of  good  time  a prisoner 
earned. 

Taylor  was  found  by  a parole  examiner 
to  have  committed  a “willful  and  sub- 
stantial” violation  by  his  admitted  use  of 
marijuana  in  2010.  The  FPC  stated  it  was 
in  “the  best  interests  of  society,”  as  well  as 
Taylor’s  best  interests,  that  he  be  returned 
to  prison.  A circuit  court  denied  Taylor’s 
habeas  petition,  in  which  he  argued  the 
FPC  did  not  “state  with  particularly”  its 
reasons  for  departing  from  the  parole 
examiner’s  recommendation  to  reinstate 
his  conditional  release. 

Florida’s  First  District  Court  of  Appeal, 


Patterson’s  Step  1 grievance  resulted  in  the 
reversal  of  the  action,  which  was  all  the  re- 
lief possible  through  the  grievance  system; 
he  was  therefore  not  required  to  file  a Step  2 
grievance  to  further  exhaust  remedies.  Thus, 
the  district  court  erred  when  it  dismissed 
the  claims  against  Studdard. 

Patterson’s  Step  2 grievance  against 
Stanley  for  retaliation  was  decided  after 
the  lawsuit  was  filed.  Exhaustion  must  be 
completed  before  filing;  accordingly,  that 
claim  was  properly  dismissed. 

The  district  court’s  summary  judgment 
order  was  reversed  except  for  the  dismissal 
of  the  retaliation  claim  against  Stanley, 
which  was  affirmed.The  case  was  remanded 
to  the  lower  court  for  further  proceedings. 
See:  Patterson  v.  Stanley , 547  Fed.Appx.  510 
(5th  Cir.  2013).  FJ 


on  second-tier  certiorari  review,  considered 
the  facts  in  the  case  and  concluded  that  a 
miscarriage  of  justice  had  occurred  because 
the  FPC  had  abused  its  discretion.  See:  Tay- 
lor v.  Florida  Parole  Commission,  75  So.3d 
307  (Fla.  Dist.  Ct.  App.  1st  Dist.  2011). 

The  FPC  appealed  and  the  state  Su- 
preme Court  reversed. 

In  Florida,  appellate  review  of  an  FPC 
decision  in  the  circuit  court  is  not  entitled 
to  a second  plenary  appeal  in  the  district 
court,  the  Supreme  Court  held. Thus,  it  was 
error  for  the  First  District  when  it  reviewed 
de  novo  “the  decision  of  the  FPC  to  revoke 
Taylor’s  conditional  release,  rather  than 
confining  its  review  to  the  propriety  of  the 
circuit  court’s  order.” 

The  FPC  is  free  to  decide  upon  a sanc- 
tion once  a substantial,  willful  violation 
occurs,  as  was  found  by  the  parole  examiner 
in  this  case.  The  Supreme  Court  also  held 
that  the  FPC’s  statement  of  “best  interest” 
was  “arguably  sufficient”  to  meet  statutory 
requirements,  and  if  the  agency’s  order  was 
in  error,  the  proper  remedy  was  to  provide 
“an  opportunity  for  the  FPC  to  supplement 
its  order.”  See:  Florida  Parole  Commission  v. 
Taylor,  132  So.3d  780  (Fla.  2014). 


Florida  Supreme  Court:  Review  of  Parole 
Commission  Revocation  Order  Limited 
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Disciplinary  Self-Help  Litigation  Manual,  Second  Edition  $49.95 

Dan  Manville 

ISBN:  978-0-981 9385-2-3  • Paperback,  368  pages 

The  Disciplinary  Self-Help  Litigation  Manual,  Second  Edition,  by  Dan  Manville,  is  the  third  in  a series  of  books  by  Prison 
Legal  News  Publishing.  It  is  designed  to  inform  prisoners  of  their  rights  when  faced  with  the  consequences  of  a 
disciplinary  hearing.  This  authoritative  and  comprehensive  work  educates  prisoners  about  their  rights  throughout 
this  process  and  helps  guide  them  at  all  stages,  from  administrative  hearing  through  litigation. The  Manual  is  an 
invaluable  how-to  guide  that  offers  step-by-step  information  for  both  state  and  federal  prisoners,  and  includes  a 
50-state  analysis  of  relevant  case  law  and  an  extensive  case  law  citation  index. 


The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  $49.95 

Brandon  Sample 

ISBN:  978-0-981 9385-1-6  • Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of  books  by  Prison  Legal  News  Publishing 
designed  to  help  pro-se  prisoner  litigants  identify  and  raise  viable  claims  for  potential  habeas  corpus  relief. This 
book  is  an  invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts  have  granted  habeas  relief 
to  prisoners  whose  attorneys  provided  ineffective  assistance  of  counsel. 


Prisoners'  Guerrilla  Handbook  to  Correspondence  Programs 

in  the  United  States  and  Canada,  3rd  Edition  special  sale  price: 

Jon  Marc  Taylor  $35 

ISBN:  978-0-981 9385-0-9  • Paperback,  224  pages 

Author  Jon  Marc  Taylor's  third  edition  of  the  Prisoners'  Guerrilla  Handbook  to  Correspondence  Programs  in  the  United 
States  and  Canada  is  the  latest  version  of  this  unique  and  highly  successful  guidebook  for  the  prisoner-student.  This 
invaluable  tool  and  how-to  manual  provides  the  reader  with  step-by-step  instructions  to  find  the  appropriate  edu- 
cation program  for  correspondence  high  school,  vocational,  paralegal,  undergraduate  and  graduate  courses  offered 
in  the  U.S.  and  Canada. This  is  the  second  book  published  by  Prison  Legal  News  Publishing. 


Prisoners'  Self-Help  Litigation  Manual,  4th  Edition  $45.95 

John  Boston  & Dan  Manville 

ISBN:  978-0-1 953744-0-7  • Paperback,  960  pages 

The  Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition,  is  an  indispensable  guide  for  pris- 
oner litigants  and  prisoner  advocates  seeking  to  understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to 
protect  those  rights.  Clear,  comprehensive,  practical  advice  provides  prisoners  with  everything  they  need  to  know 
about  conditions  of  confinement,  civil  liberties  in  prison,  procedural  due  process,  the  legal  system,  howto  actually 
litigate,  conducting  effective  legal  research  and  writing  legal  documents.  It  is  a roadmap  on  how  to  win  lawsuits. 


□ Disciplinary  Self-Help 
Litigation  Manual 

□ The  Habeas  Citebook 

□ Prisoners' Guerrilla  Handbook 

□ Prisoners' Self-Help  Litigation 
Manual 

Shipping  included  in  all  prices. 
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Alabama:  On  April  4,  2014,  WBRC 
News  reported  that  six  people  had  been 
arrested  and  five  others  were  wanted  in 
connection  with  a scheme  to  smuggle  drugs 
hidden  in  Bibles  into  the  Shelby  County 
Jail.  Small  index  tabs  were  attached  to 
the  Bibles  that  contained  smaller  strips  of 
Suboxone.  Shelby  County  Drug  Enforce- 
ment Task  Force  Commander  Lt.  Kevin 
Turner  said  prisoners’ family  members  and 
friends  had  met  outside  the  jail  to  prepare 
the  Bibles,  though  it  was  estimated  that  less 
than  a dozen  were  successfully  delivered 
to  prisoners.  The  jail  has  since  changed  its 
policy  and  no  longer  allows  books  to  be 
brought  in. 

Arizona:  After  a female  prisoner  at 
the  Coconino  County  jail  complained  to 
a staff  member  that  guard  Pete  C.  Gomez 
had  asked  her  to  expose  herself,  Gomez 
admitted  to  the  misconduct.  Flagstaff  police 
opened  an  investigation  into  the  allegations, 
and  on  April  9, 2014,  Gomez  was  arrested 
on  suspicion  of  unlawful  sexual  conduct  in  a 
correctional  facility.  Police  Sgt.  Cory  Runge 
told  reporters,  “We  don’t  want  to  damage 
the  public  trust  with  law  enforcement  so 
we  try  to  be  transparent  and  be  as  forth- 
coming as  possible.  We  take  these  things 
very  seriously.” 

Brazil:  The  tally  following  an  April 
29,  2014  riot  at  the  Eunapolis  prison  in 
Bahia  state  was  5 dead  and  8 wounded. The 
disturbance  began  after  guards  announced 
a surprise  inspection;  around  350  prisoners 
participated  in  the  riot,  gaining  control  of 
cell  blocks  and  setting  fire  to  mattresses. 
The  deaths  were  attributed  to  rival  gang 
members  taking  advantage  of  the  chaos 
to  attack  each  other,  and  some  prisoners 
were  reportedly  injured  by  a homemade 
bomb.  Officials  said  the  prisoners  neither 
presented  their  reasons  for  the  riot  nor 
made  demands. 

Canada:  On  April  20,  2014,  former 
boxer  and  wrongly  convicted  ex-prisoner 
Rubin  “Hurricane”  Carter  died  of  compli- 
cations from  prostate  cancer  in  Toronto.  In 
1985,  a federal  judge  ruled  that  Carter  had 
served  19  years  in  prison  due  to  an  unfair 
trial  for  a triple  murder  that  he  and  co- 
defendant John  Artis  had  not  committed. 
Carter’s  story  was  made  into  a film,  “The 
Hurricane,”  starring  Denzel  Washington, 
and  was  also  the  subject  of  a Bob  Dylan 
song. 


News  in  Brief 

Colorado:  A possible  noro virus  out- 
break at  the  Territorial  Prison  in  Canon 
City  left  70  prisoners  quarantined  on 
April  12,  2014.  The  virus,  which  can  be 
spread  by  poor  sanitation,  is  easily  con- 
trolled with  bleach;  however,  prisoners  on 
cleaning  details  were  only  allowed  to  use  a 
mild  dishwashing  soap  and  restrooms  for 
prisoners  were  not  stocked  with  hand  soap. 
The  quarantine  extended  to  the  suspension 
of  visitation  and  volunteer  programs.  The 
Denver  Post  reported  that  244  prisoners  had 
been  sickened  in  four  facilities  throughout 
the  state,  but  only  one  case  of  norovirus  was 
confirmed  at  the  Territorial  Prison. 

Connecticut:  On  March  17,  2014, 
Christopher  Anello,  a guard  at  the  Bridge- 
port Correctional  Center,  was  fired  from  his 
job;  the  following  day  he  was  arrested  and 
charged  with  second-degree  threatening 
and  second-degree  breach  of  peace.  The 
Connecticut  State  Police  said  another  guard 
reported  that  prior  to  being  terminated, 
Anello  had  vowed  he  would  “shoot  up”  the 
prison  if  he  ever  lost  his  job.  Anello  had  a 
valid  gun  permit  and  seven  guns  were  reg- 
istered in  his  name  at  the  time  of  his  arrest. 
He  was  released  on  a written  promise  to 
appear  in  court. 

District  of  Columbia:  A guard  em- 
ployed at  the  Corrections  Corporation 
of  America-run  Correctional  Treatment 
Facility  was  arrested  on  April  21,  2014 
and  charged  with  accepting  bribes  from  an 
undercover  FBI  agent  to  smuggle  contra- 
band to  a prisoner,  including  a cell  phone 
and  cigarettes.  Darren  Malry,  51,  pleaded 
guilty  to  the  charges  on  October  17, 2014 
and  awaits  sentencing.  Another  CCA  guard 
at  the  facility,  Lenard  Fleming,  34,  pleaded 
guilty  to  similar  contraband  smuggling 
charges  on  November  13, 2014. 

Florida:  A man  who  served  time  for 
child  abuse  and  developed  his  skills  as  a jail- 
house  lawyer  while  incarcerated  used  them 
to  bilk  a prisoner’s  family  out  of  $70,000  by 
posing  as  a licensed  attorney.  Imer  Arman- 
do Perez  used  a fictitious  name  and  address 
to  convince  the  family  of  Scotty  Posada  to 
retain  his  legal  services.  He  claimed  he  had 
spoken  to  prosecutors  and  that  Posada’s 
27-year  sentence  for  kidnapping  would  be 
vacated.  The  Florida  Department  of  Law 
Enforcement  said  Perez  had  also  attempted 
to  defraud  a defendant  facing  criminal 
charges.  On  April  16,  2014,  the  Miami 


Herald  reported  that  Perez  had  vanished  as 
state  authorities  tried  to  locate  him  so  he 
could  be  arrested. 

Florida:  Deputy  Christopher  Doyal, 
a Calhoun  County  jail  guard,  was  charged 
with  one  count  of  battery  against  prisoner 
Ventura  Brown  for  using  excessive  force 
during  an  altercation  in  Brown’s  cell. 
Brown  alleged  that  Doyal  choked  him  and 
punched  him  in  the  face  repeatedly  while 
holding  keys  in  his  hand,  resulting  in  a 
chipped  front  tooth.  On  March  31,  2014, 
the  State  Attorney’s  Office  announced  its 
intention  to  prosecute  Doyal,  saying  it  was 
in  possession  of  audio  and  video  evidence 
of  the  incident. 

Georgia:  Identity  theft  and  wire  fraud 
netted  Bradford  Thomas  121  months  in 
federal  prison  after  he  filed  more  than  1,200 
false  tax  returns  and  claimed  $5.5  million 
in  fraudulent  refunds  using  stolen  identi- 
ties, many  of  which  belonged  to  prisoners. 
Thomas,  47,  was  sentenced  on  March  10, 
2014  after  pleading  guilty;  in  addition  to 
prison  time  he  must  pay  more  than  $1.6 
million  in  restitution  to  the  IRS  and  serve 
three  years  on  supervised  release. 

Georgia:  On  April  23, 2014,  a Dekalb 
Countyjailer  was  arrested  and  charged  with 
rape,  sodomy  and  furnishing  alcohol  to  an 
underage  person  after  a 19-year-old  woman 
reported  she  had  been  sexually  assaulted. 
Detectives  obtained  an  arrest  warrant  for 
Keenan  Notae,  24,  who  was  suspended 
without  pay  following  his  arrest  and  initially 
booked  into  jail  on  $500  bond.  He  was 
scheduled  for  an  arraignment  hearing  on 
November  17,2014. 

Georgia:  A tip  from  a prisoner  at  the 
Decatur  County  Prison  led  to  the  arrest  of 
the  facility’s  dietician,  Latoya  Biggies,  on 
March  6,  2014.  Biggies  was  caught  on  a 
hidden  camera  having  consensual  sex  with 
two  prisoners  in  the  kitchen’s  dry  storage 
area.  She  would  move  large  bread  racks  to 
provide  privacy  to  carry  out  the  sex  acts.  “I 
won’t  tolerate  it  and  the  department  policy 
is  zero  tolerance,”  said  Warden  Elijah  Mc- 
Coy. “If  you’re  violating  these  policies  you’re 
going  to  jail.”Biggles  was  charged  with  two 
counts  of  sexual  assault. 

Greece:  An  Albanian  prisoner  at  the 
Nigrita  prison  died  after  being  severely 
beaten  and  possibly  tortured  in  retaliation 
for  stabbing  a guard  to  death.  Hie  Kareli, 
42,  died  on  March  27,  2014  due  to  heart 
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failure.  He  had  an  injury  on  the  palm  of 
his  hand  indicating  he  was  shocked  by  an 
electric  current,  and  there  was  evidence  he 
had  been  beaten  on  the  soles  of  his  feet.  One 
news  report  stated  Kareli  “was  found  with 
his  heart  torn  from  his  chest  and  missing  an 
eye. "Prisoners  in  at  least  four  Greek  prisons 
staged  a hunger  strike  to  protest  Kareli’s 
death.  Nigrita  guards  denied  any  involve- 
ment in  the  incident,  but  four  were  indicted 
on  criminal  charges  in  April  2014.  Kareli 
killed  the  guard  after  being  denied  a visit  to 
see  his  mother,  who  was  extremely  sick. 

Hawaii:  About  eight  prisoners  at  Ho- 
nolulu’s Federal  Detention  Center  began  a 
hunger  strike  on  April  6,  2014  in  protest 
of  conditions  that  included  maggots  in 
food,  loss  of  family  visits  and  lack  of  clean 
underwear  in  their  segregation  unit.  Prison 
officials  said  the  allegations  were  unfound- 
ed; however,  attorney  Neal  Kugiya  provided 
letters  from  prisoners  participating  in  the 
protest  claiming  that  none  of  the  hunger 
strikers  had  done  anything  to  warrant 
placement  in  segregation.  Bureau  of  Prisons 
spokesman  Chris  Burke  said  prisoners  were 
only  segregated  for  disciplinary  measures  or 
their  own  protection. 

Illinois:  Javier  and  Veronica  Acevedo 
were  found  dead  in  their  home  on  April 
20,  2014,  victims  of  an  apparent  murder- 
suicide.  Javier  Acevedo  was  a Cook  County 
jail  guard  and  his  wife  was  a Chicago  police 
officer.  According  to  a spokesperson  for  the 
Cook  County  Sheriff’s  Office,  the  initial 
determination  was  that  Javier  first  shot 
his  wife  and  then  killed  himself.  He  had  a 
history  of  violence,  having  previously  been 


investigated  for  a road  rage  incident. 

Iran:  Gholamhossein  Esmaili,the  head 
of  Iranian  prison  services,  was  replaced 
after  allegations  surfaced  that  guards  had 
beaten  dozens  of  political  prisoners  at  the 
Evin  prison  in  Tehran.  On  April  22, 2014, 
a group  of  lawmakers  urged  Iran’s  justice 
minister  to  look  into  the  claims,  which  had 
sparked  a protest  by  the  prisoners’  family 
members.  According  to  Fars  News,  prison 
officials  denied  claims  of  wrongdoing. 
Esmaili  was  transferred  to  a position  as 
director  general  of  the  Justice  Department 
in  Tehran  - a move  considered  by  some  to 
be  a promotion. 

Kentucky:  Deputy  Belinda  A.  Morton, 
43,  was  fired  from  her  job  at  the  Mason 
County  Detention  Center  after  an  inves- 
tigation revealed  that  she  gave  her  phone 
number  to  a male  prisoner.  On  March  5, 
2014,  she  was  charged  with  stealing  the 
identities  of  two  prisoners,  one  male  and 
one  female,  who  complained  that  their 
personal  information  was  used  to  apply  for 
several  credit  cards.  [See:  PLN,  Nov.  2014, 
p.56].  Morton  pleaded  guilty  to  identity 
theft  and  fraudulent  use  of  a credit  card 
in  October  2014;  she  has  not  yet  been 
sentenced. 

Louisiana:  On  April  11,2014,  Sheriff 
Marlin  Gusman’s  office  announced  that  a 
glitch  in  a kiosk  meant  for  filing  grievances 
had  allowed  prisoners  at  the  Orleans  Par- 
ish Prison  to  access  YouTube,  Facebook 
and  other  Internet  sites.  Phillip  Stelly,  a 
spokesman  for  the  department,  said  the 
Sheriff’s  Office  did  not  know  how  many 
prisoners  were  able  to  visit  the  websites 


or  for  how  long.  The  software  vendor  was 
notified  of  the  glitch  and  an  upgrade  was 
planned.  Pending  the  completion  of  the 
upgrade,  prisoners  had  to  file  grievances 
using  a paper-based  system. 

Mississippi:  An  April  2, 2014  news  re- 
lease announced  the  arrests  of  two  guards  at 
the  Central  Mississippi  Correctional  Facil- 
ity for  using  a creative  method  to  introduce 
contraband  into  the  prison.  Erling  Gresh- 
am, 26,  was  busted  when  prison  officials 
found  2.80  ounces  of  tobacco  tucked  inside 
bread  disguised  as  a submarine  sandwich.  In 
an  unrelated  incident, Tamikta  Russell,  34, 
had  been  arrested  four  days  earlier  for  try- 
ing to  smuggle  contraband  in  aTupperware 
container  with  48.7  grams  of  marijuana  and 
6.40  ounces  of  tobacco  wrapped  inside  what 
appeared  to  be  burritos.  Both  guards  face 
charges  of  possession  of  prohibited  items, 
and  Russell  was  also  charged  with  posses- 
sion of  marijuana. 

Newjersey:  Letters  containing  phrases 
such  as  “To  My  Power  House,  Lover, 
Friend,  Future  and  my  Mr.  Wonderful,” 
“I  am  willing  to  do  anything  (almost) 
and  everything  for  my  man  (You)”  and  “I 
am  in  love  with  you”  led  to  the  firing  of  a 
female  guard  at  the  Mountainview  Youth 
Correctional  Facility  accused  of  having  a 
relationship  with  a male  prisoner.  Dana 
Register  admitted  she  had  written  the  let- 
ters, but  described  her  interaction  with  the 
prisoner,  identified  only  as  T.W.,  as  friendly 
and  not  sexual  in  nature.  On  April  21, 2014, 
an  administrative  law  judge  upheld  Regis- 
ter’s dismissal,  saying,  “no  reasonable  person 
could  assess  the  language  and  messages  [the 
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letters]  convey  as  mere  tokens  of  friendly 
interest,  as  she  insists.” 

New  York:  Officials  with  the  New  York 
State  Correctional  Officer  and  Police  Be- 
nevolent Association  issued  a press  release 
in  which  they  described  a “large  scale  fight” 
that  occurred  at  the  Bare  Hill  Correctional 
Facility  on  April  21, 2014.  The  brawl  started 
after  prisoners  disagreed  about  the  televi- 
sion programming  chosen  for  the  dorms; 
at  least  12  injuries  were  reported,  including 
two  that  required  hospital  treatment.  Sev- 
eral prisoners  faced  disciplinary  action  for 
participating  in  the  disturbance. 

Ohio:  David  Martin,  Richard  Ware 
and  Kevin  Johns,  incarcerated  at  the  Trum- 
bull County  jail,  tied  a cell  door  shut  with 
bed  sheets  and  held  a guard  hostage  on 
April  23, 2014.  The  incident  began  around 
3 p.m.  and  the  unidentified  guard  was 
released  unharmed  about  five  hours  later 
and  taken  to  a local  hospital  for  evaluation, 
but  suffered  no  serious  injuries. The  prison- 
ers, jailed  pending  trial  on  serious  charges 
- with  one  facing  capital  murder  - were 
transferred  to  a maximum-security  facility 
in  Youngstown. 

Oklahoma:  Prison  officials  issued  a 
statement  on  March  9,2014  that  described 


the  carelessness  of  a guard  who  left  a 
loaded  gun  unattended  while  supervising 
a pregnant  prisoner  at  the  University  of 
Oklahoma  Children’s  Hospital.  The  un- 
named guard  used  a public  restroom  and  left 
her  gun  belt  on  the  floor,  where  a concerned 
citizen  found  the  weapon  and  turned  it  in. 
Chief  James  Albertson  of  the  University’s 
Health  Sciences  Center  Police  Department 
said  that  although  a report  on  the  incident 
had  been  filed  with  the  District  Attorney, 
charges  were  declined  and  the  matter  was 
referred  to  the  Department  of  Corrections. 
“Our  No.  1 priority  is  protection  of  the 
public,”  the  DOC  said  in  a statement.  “We 
take  the  allegation  very  seriously.  We  have 
started  an  investigation.” 

Paraguay:  On  April  21,  2014,  a riot 
broke  out  at  a juvenile  correctional  facil- 
ity in  the  city  of  Itaugua,  and  two  teenage 
prisoners  died  when  guards  opened  fire 
with  live  ammunition  rather  than  the 
rubber  bullets  they  were  supposed  to  use. 
Justice  Vice  Minister  Ever  Martinez  told 
reporters  that  two  guards  had  been  arrested 
for  using  lethal  force.  A third  prisoner,  age 
16,  escaped  during  the  riot,  which  was 
reportedly  sparked  by  a demand  for  more 
television  time. 

Tennessee:  Dallas  Archer,  19,  had  a 
surprise  in  store  for  guards  at  the  Kings- 
port jail  when  she  was  searched  following 


her  April  21,  2014  arrest  for  driving  with 
a suspended  license.  A preliminary  search 
revealed  that  Archer  had  an  “unknown 
object”  protruding  from  her  crotch.  When 
another  guard  assisted  in  a more  thorough 
search,  a loaded  five-shot,  .22  mini-revolver 
was  found  to  be  concealed  in  Archer’s  lady 
parts.  The  gun  had  been  stolen,  and  Archer 
was  charged  with  illegal  possession  of  a 
firearm,  introducing  contraband  into  the  jail 
and  possession  of  stolen  property. 

Tennessee:  A beauty  pageant  for 
female  prisoners  was  held  at  the  Bledsoe 
County  Correctional  Complex  in  January 
2014,  and  four  employees  - three  guards 
and  a supervisor  - later  faced  disciplinary 
action.  On  April  24, 2014,  WSMV  Channel 
4 reported  on  the  event  based  on  disciplin- 
ary reports  and  a letter  from  the  prisoner 
who  was  crowned  queen  of  the  pageant. 
Contestants  allegedly  had  to  “twerk,”  staff 
members  judged  the  contest  and  one  pris- 
oner was  reportedly  injured  when  she  fell 
off  a chair.  The  pageant  was  videotaped  but 
state  prison  officials  declined  to  release  the 
video,  citing  security  concerns. 

Texas:  On  March  10,  2014,  Tamara 
Bundage  pleaded  guilty  and  was  sentenced 
to  15  days  in  jail,  5 years’ probation,  a $2,500 
fine  and  300  hours  of  community  service. 
Bundage,  26,  formerly  a civilian  guard  at 
the  Harris  County  jail,  had  been  charged 
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with  providing  contraband  to  prisoners 
- cigarettes,  drugs  and  cell  phones.  Two 
other  jail  employees,  Gertrudis  A.  Reyes 
and  Dominique  N.  Duncan,  were  charged 
in  February  with  introducing  contraband 
into  the  facility  [see:  PLN,  Dec.  2014,  p.56], 
while  civilian  jailers  Lauren  N.  Sandefer 
and  Branden  C.  Paez  were  charged  on  April 
14  and  23,  2014,  respectively,  with  smug- 
gling prohibited  items  to  prisoners. 

Texas:  Juan  Aguilar,  26,  a kitchen  em- 
ployee at  the  GEO  Group-run  South  Texas 
Detention  Complex,  pleaded  not  guilty  on 
March  26, 2014  to  charges  of  engaging  in 
sexual  activity  with  a male  immigration 
detainee.  Prosecutors  alleged  that  Aguilar 
had  performed  oral  sex  on  the  detainee  in 
the  facility’s  kitchen.  A federal  jury  found 
him  guilty  of  sexual  abuse  of  a ward  in  Sep- 
tember 2014,  and  he  awaits  sentencing. 

Texas:  On  March  24,2014,  sevenTexas 
Department  of  Criminal  Justice  guards 
were  arrested  and  booked  into  the  Tyler 
County  jail  for  assaulting  a prisoner  at  the 
Gib  Lewis  Unit.  After  an  unidentified  pris- 
oner made  threats  against  a female  guard, 
the  seven  officers  allegedly  entered  his  cell 
and  engaged  in  a use  of  force  that  they  did 
not  report.The  prisoner  said  he  was  sexually 
penetrated  with  an  unknown  object  during 


the  attack. The  defendants,  who  face  charges 
of  official  oppression,  include  Lt.  Darrick 
Seale,  Sgt.  Frank  Mraz,  Sgt.  Claude  Kelley 
III  and  guards  Andrea  Creel,  Joseph  Coons, 
Jamie  Christian  and  David  Spence. 

United  Kingdom:  Jude  Medcalf  is  7 
feet,  2 inches  tall  due  to  a growth  disorder 
called  Klinefelter  syndrome.  Although  he 
had  committed  several  crimes,  Medcalf,  23, 
was  freed  after  75  days  in  custody  because 
he  was  too  big  for  prison  beds  or  uniforms. 
Judge  Adam  Vaitilingam  commented  on  his 
decision  to  release  Medcalf,  saying  that  the 
“temptation  is  to  pass  a lengthy  sentence,” 
but  that  Medcalf’s  disorder  had  likely 
caused  him  problems  throughout  his  life. 
In  March  2014,  Vaitilingam  pronounced 
a sentence  of  six  months  curfew  and  12 
months  of  community  supervision. 

United  Kingdom:  Roger  Stevens,  58, 
incarcerated  at  HMP  Leyhill,  a Category  D 
prison  in  Tortworth,  became  overwhelmed 
with  the  rap  music  played  by  younger  pris- 
oners and  constant  offers  to  participate  in 
drug  deals,  so  he  climbed  over  a wall  on 
March  9,  2014.  He  was  captured  20  days 
later.  In  court  on  April  22,  2014,  Stevens 
was  sentenced  to  an  additional  ten  months 
for  his  escape.  At  the  sentencing,  Judge 
Roger  Jarvis  stated,  “The  reason  for  your 


escape  has  been  explained  to  me  as  your 
unhappiness  at  people  who  were  with  you 
in  prison.  I’m  afraid  that’s  one  of  the  prices 
people  pay  if  they  commit  crimes  and  go 
to  prison.” 

Uruguay:  Uruguayan  prisoners  will 
be  able  to  use  marijuana  for  physical  or 
mental  health  problems  if  prescribed  by  a 
doctor.  On  April  8, 2014,  Uruguay’s  social 
development  minister,  Daniel  Olesker,  said 
at  a medical  marijuana  symposium  that 
medicinal  pot,  along  with  acupuncture  and 
homeopathic  treatments,  will  become  part 
of  the  country’s  public  health  programs. 
Uruguay  is  also  the  first  nation  in  the 
world  to  allow  the  legal,  regulated  sale  of 
recreational  marijuana,  based  on  legislation 
passed  in  2013. 

Utah:  During  a trial  in  a Salt  Lake 
City  federal  courtroom  on  April  21, 2014, 
Siale  Angilau,  25,  lunged  at  a testifying 
witness  with  a pen  and  was  shot  four  times 
by  a U.S.  Marshal.  Angilau,  who  was  al- 
leged to  be  a member  of  the  Tongan  Crips 
Gang,  died  later  the  same  day  at  a local 
hospital.  The  witness  he  tried  to  attack  was 
reportedly  a member  of  the  same  gang.  The 
shooting  resulted  in  Utah’s  prison  system 
being  placed  on  lockdown,  with  the  DOC 
stating  the  lockdown  was  not  punitive  but 
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News  In  Brief  (cont.) 


was  to  “ensure  the  safety  of  the  prisoners 
and  the  staff.” 

Washington:  Video  evidence  corrobo- 
rated the  allegations  of  Terry  Bloor,  a female 
prisoner  in  the  Benton  County  jail’s  work 
release  program,  who  claimed  guard  Oscar 
Gonzalez  had  inappropriate  sexual  contact 
with  her.  Gonzalez  was  fired  on  April  18, 
2014  following  his  arrest  on  custodial  sexual 
misconduct  charges;  he  pleaded  guilty  the 
following  month  and  was  sentenced  to  two 


days  in  jail  and  362  days  suspended.  Benton 
County  Sheriff  Steve  Keane  said  the  former 
guard’s  actions  were  “hard  to  swallow.” 

Washington:  A former  Franklin 
County  jail  guard  was  charged  on  April  24, 
2014  with  two  counts  of  custodial  sexual 
misconduct.  Justin  Thomas  Husom,  41, 
was  accused  of  having  sex  with  two  pris- 
oners in  exchange  for  a shaving  razor.  An 
internal  investigation  was  launched  after 
rumors  spread  that  Husom  was  having 
sexual  contact  with  a female  prisoner;  the 
assaults  were  thought  to  have  occurred  in  a 
storage  room  not  monitored  by  surveillance 


cameras.  Husom,  who  resigned  the  month 
before  he  was  charged,  pleaded  guilty  and 
was  sentenced  on  September  12,  2014  to 
ten  months  in  jail.  He  will  have  to  register 
as  a sex  offender. 

West  Virginia:  On  July  31, 2014,  Jef- 
frey S.  Walton  was  sentenced  to  10  months 
in  federal  prison  for  abusive  sexual  contact 
with  a female  prisoner.  He  had  initially 
faced  two  years  in  prison  and  a $250,000 
fine.  Walton  admitted  that  he  touched  the 
breasts  of  a prisoner  at  FPC  Alderson  when 
he  was  the  prisoner’s  work  supervisor  at  the 
facility. 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
fall-201 1)  and  the  Prisoners' Assistance  Directory 
(write  for  more  information).  Contact:  ACLU  NPP, 
91 5 1 5th  St.  NW,  7th  FI.,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  221 
Witherspoon  Street,  Princeton,  NJ  08542  (609) 
921-0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484. 
www.criticalresistance.org 


The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted. The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use  of 
faulty  evidence,  junk  science  and  faulty  eyewitness 
testimony,  and  ineffective  assistance  of  counsel 
claims.  Contact: The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340. 
www.innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles, 
CA  90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners,  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 

FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  8-1-2014  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  The  Habeas  Citebook  (a  $49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  200  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwart2kopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  




• Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

: 1.  Four  (4)  FREE  Issues  for  40  total!  or 

• 2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

• Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 

• Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
\ that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 

• rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
l abuse  by  prison  officials;  it  also  explains  how  to  enforce 

• your  rights,  including  through  litigation.  1060  


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

$15.95.  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent  Devastating  critique 
of  police  and  prosecutorial  misconduct.  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein  takes  an  inti- 
mate look  at  the  effects  incarceration  has  on  imprisoned 
parents  and  their  children.  2016  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 


Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 
paperback  dictionary  is  a handy  reference  for  the  most  com- 
mon English  words,  with  more  than  65,000  entries.  2015 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  240  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1 080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
haulers.  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by 

Scott  Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The 
best  overall  history  of  the  U.S.  prison  system  from  1492  through  the  20th 
century.  A must-read  for  understanding  how  litde  things 
have  changed  in  U.S.  prisons  over  hundreds  of  years.  1026 

Complete  GED  Preparation,  by  Steck- Vaughn,  922  pages.  $24.99.  This 
useful  handbook  contains  over  2,000  GED-style  questions  to  thoroughly 
prepare  students  for  taking  the  GED  test.  It  offers  complete  coverage  of 
the  revised  GED  test  with  new  testing  information,  instruc- 
tions and  a practice  test.  1099  


* An,  books  sold  by  pln  are  softcover / paperback  * 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases,  wm™  medications  to  avoid,  what  diet  to  follow  P 
and  exercises  to  perform,  plus  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 240  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
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Prison  Legal  News  Interviews  Musician  Wayne  Kramer 


On  October  13,  2014,  PLN  editor 
Paul  Wright  interviewed  Wayne 
Kramer  at  his  office  in  Los  Angeles.  Mr. 
Kramer  is  a musician,  singer,  songwriter 
and  producer;  he  also  served  more  than 
two  years  in  federal  prison  in  the  1970s.  He 
has  released  a number  of  albums  and  was 
ranked  by  Rolling  Stone  as  one  of  the  100 
greatest  guitarists  of  all  time. 

More  recently  Mr.  Kramer  has  per- 
formed at  numerous  prisons,  including  a 
2009  event  at  the  California  State  Prison 
in  Lancaster,  and  co-founded  Jail  Guitar 
Doors  USA,  which  provides  instruments, 
musical  lessons  and  concerts  in  prisons 
nationwide.  [See:  PLN,  Oct.  2011,  p. 42]. 

PAUL  WRIGHT:  Could  you  tell  our 
readers  a little  bit  about  your  experience 
as  a musician  and  how  long  you’ve  been 
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a musician  and  what  bands  you  played 
with? 

WAYNE  KRAMER:  Sure.  I’ve  been  a 
musician  since  just  after  the  earth  cooled. 

PW:  Which  is  a long  time. 

WK:  I ’m  66  years  old  now.  I started 
when  I was  16  as  a professional.  I grew  up 
in  Detroit  and  played  in  the  clubs  there 
and  then  in  the  late  ‘60s  founded  a band 
called  the  MC5  which  gained  some  inter- 
national recognition.  We  were  a militantly 
political  rock  band  and  we  didn’t  achieve 
international  fame  and  fortune....  [T]he 
band  broke  up  in  1972,  and  I continued  to 
play  music  and  also  made  some  bad  deci- 
sions and  ended  up  serving  a federal  prison 
term  and  then  came  back  after  two  and  a 
half  years. 

PW : What  were  you  convicted  of  and 
where? 

WK:  Nonviolent  economic  drug 
crime  in  Detroit.  I’m  an  archetypal  drug 
war  prisoner  - nonviolent.  It  was  a money 
crime  and  the  federal  government  had  then 
and  has  now  a very  efficient  system  for 
convicting  people  for  nonviolent  economic 
crimes.  I returned  and  continued  to  play 
music  through  the  ‘80s  and  ‘90s,  and  in  ‘94 1 
moved  to  Los  Angeles  and  really  went  back 
to  work  professionally.  I signed  a recording 
contract  with  Epitaph  Records,  released 
four  albums  with  them,  and  then  broke  off 
on  my  own  and  launched  a label  and  for 
the  last  eight  or  ten  years  I made  my  living 
scoring  music  for  film  and  television.  I still 
play  in  bands  and  all  that,  but  I pay  the  rent 
by  writing  music  for  movies  and  TV. 

PW:  What  type  of  shows  and  films 
have  you  done  the  scores  for? 

WK:  The  first  feature  film  that  is  most 
widely  known  was  Talladega  Nights,  starring 
Will  Ferrell. 

PW:  Which  federal  prisons  were 
you  in? 


Wayne  Kramer 


WK:  I started  my  bid  at  Milan, 
Michigan  and  did  most  of  it  at  Lexington, 
Kentucky  - FCI  Lexington. 

PW:  Did  you  have  any  notable  or 
memorable  experiences  while  you  were 
in  prison? 

WK:  Don’t  we  all? 

PW:  Well  apparently  some  people 
have  pretty  boring  ones.  I think  it  de- 
pends. 

WK:  Mine  wasn’t  boring.  Well,  there’s 
the  usual  trauma  to  your  psyche  of  being 
locked  up  and,  you  know,  on  the  negative 
side  it’s  hard  to  articulate  or  to  even  calcu- 
late how  it  changed  me.  I don’t  think  that  it 
changed  me  for  the  better.  I’m  not  sure  that 
prison  changes  anyone  for  the  better.  It  did 
make  me  less  naive,  less  Pollyannaish  about 
the  ways  of  men  in  the  world,  the  ways  of 


States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  intrastate  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Minnesota,  Tennessee,  Alabama  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  excessively  high  phone  rates.  Although  the  FCC  voted  last  year 
to  cap  the  costs  of  interstate  (long  distance)  prison  calls,  which  went  into  effect  on  February  1 1 , 2014, 
the  order  does  not  currently  apply  to  intrastate  (in-state)  calls.  An  estimated  85%  of  prison  phone  calls 
are  in-state.  This  is  an  opportunity  to  ask  DOCs  to  forgo  commissions  and  ensure  their  prison  phone 
contracts  are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mostly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs.  Lower  prison  phone  rates  should  apply  not  just  to  long  distance  calls  but  also  to  in-state 
calls.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison  Phone  Justice’s 
website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Minnesota:  Receives  a 59%  kickback;  existing  contract  expires  on  03-31-15.  Charges  $6.45  for  a 
15-minute  collect  intrastate  call.  Contacts:  Minnesota  DOC,  Commissioner  Tom  Roy,  1450  Energy 
Park  Drive,  Suite  200,  St.  Paul,  MN  55108;  phone:  651-361-7226,  fax:  651-642-0414,  email: 
tom.roy@state.mn.us.  Governor  Mark  Dayton,  Governor’s  Office,  116  Veterans  Service  Building, 

20  West  12th  St.,  St.  Paul,  MN  55155;  phone:  651-201-3400,  toll-free:  800-657-3717,  fax:  651-797- 
1850,  email:  mark.dayton@state.mn.us. 

Tennessee:  Receives  a 50.1%  kickback;  existing  contract  expires  on  04-15-15.  Charges  up  to  $3.60 
for  a 15-minute  collect  intrastate  call  and  $.895  for  a collect  local  call.  Contacts:  Tennessee  DOC, 
Commissioner  Derrick  Schofield,  Rachel  Jackson  Building,  320  Sixth  Ave.  North,  6th  Floor,  Nashville, 
TN  37243-0465;  phone:  615-253-8200,  fax:  615-253-8281,  email:  derrick.schofield@tn.gov.  Governor 
Bill  Haslam,  State  Capitol,  1st  Floor,  Nashville,  TN  37243;  phone:  615-741-2001 , fax:  615-532-971 1 , 
email:  bill.haslam@state.tn.us. 

Alabama:  Receives  a kickback  based  on  a per  diem  rate  (.572)  multiplied  by  the  prison  population; 
the  current  contract  expires  on  06-05-15.  Currently  charges  $3.75  for  a 15-minute  intrastate  call. 
Contacts:  Alabama  DOC,  Commissioner  Kim  T.  Thomas,  301  South  Ripley  St.,  P.O.  Box  301501, 
Montgomery,  AL  36130-1501;  phone:  334-353-3883,  email:  constituent.services@doc.alabama.gov. 
Governor  Robert  J.  Bentley,  600  Dexter  Ave.,  Montgomery,  AL  36130;  phone:  334-242-7100,  fax: 
334-353-0004,  email:  http://21 6.226.1 77.21 8/forms/contact.aspx  (submit  via  web  form). 
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power  structures  in  the  world. 

PW:  You  no  longer  believe  the  gov- 
ernment’s here  to  help  you? 

WK:  [laughing]  No,  I don’t.  I’m  not 
sure  about  that.  I served  my  sentence  at  the 
end  of  the  era  of  rehabilitation  in  American 
punishment.  So  there  were  still  programs, 
there  were  Pell  grants,  there  were  college 
courses  you  could  take  that  teachers  would 
come  in  from  the  University  of  Kentucky 
and  teach.  And  I was  encouraged  to  pro- 
gram but  they  even  told  me  that  this  was 
all  coming  to  an  end  in  America,  that  the 
new  focus  would  be  on  accountability,  hu- 
man warehousing. 

P W : And  what  year  was  this? 

WK:  I went  down  in  ‘75  and  came 
up  in  ‘78. 

PW:  Ah,  the  good  old  days. 

WK:  The  good  old  days.  I suppose  what 
came  of  it  that  was  the  best  was  that  it  gave 
me  time  to  think  and  to  reflect,  and  I hap- 
pened to  meet  a great  jazz  musician  while  I 
was  there  and  have  the  opportunity  to  play 
music  with  him  and  study  music  together, 
and  that  was  an  unexpected  gift. 

PW:  Who  was  he? 

WK:  His  name  was  Red  Rodney.  He 
was  a trumpeter.  His  first  professional  job 
was  with  the  Gene  Krupa  orchestra.  Went 
on  to  replace  Miles  Davis  in  the  Charlie 
Parker  Quintet  and  became  a confidante 
and  partner  of  Charlie  Parker  and  was  a 
phenomenal  musician,  played  at  a level  that 
very  few  musicians  play  at  today.  He  was 
from  the  bebop  era  ...Dizzy  Gillespie, those 
guys  that  really  had  formidable  technique 
and  really  challenging  ideas  about  how  mu- 
sic could  be  played,  and  he  just  turned  out  to 
be  a great  mentor  for  me  and  my  music. 

PW:  How  did  he  wind  up  in  prison? 

WK:  Same  as  me.  Same  as  half  the 
people  in  prison  today  - a nonviolent  drug 
offense. 

PW:  I’ve  noticed  over  the  years  that 
a lot  of  musicians  tend  to  go  to  prison 
and,  of  course,  you’ve  had  musicians  like 
Johnny  Cash  who  sang  about  prison  but 
he,  himself,  was  fortunate  in  not  getting 
locked  up  or  at  least  not  for  more  than  a 
day  or  two.  But  I think  if  you  look  at  just 
the  last  hundred  years  or  so,  we’ve  had  a lot 
of  great  American  musicians  in  particular 
that  seem  to  wind  up  in  prison  and  a large 
number  of  them  seem  to  be  related  to  drug 
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offenses. 

WK:  Yeah. 

PW:  Any  comments  on  that? 

WK:  Well,  yeah.  The  drug  war  is  the 
greatest  failure  of  social  policy  in  America’s 
domestic  history. 

PW:  Some  would  say  it’s  very  suc- 
cessful because  it’s  locked  up  millions  of 
people. 

WK:  Depends  on  your  point  of  view, 
I guess. 

PW:  And  hundreds  of  thousands  of 
people  derive  their  daily  livelihood  from 
it,  and  every  day  they  go  to  a job  and  are 
getting  a taxpayer- funded  check  for  fight- 
ing the  war  on  poor  drug  users. 

WK:  All  that  is  true.  Sad  but  true. 
It’s  an  industry.  It’s  the  prison  industrial 
complex  and  there’s  a great  deal  of  money 
involved  in  it.  It’s  probably  the  single  big- 
gest challenge  to  change  - to  undo,  to  turn 
off  the  money.  You  know,  prison  guard 
unions  are,  especially  here  in  California, 
very  powerful  politically. 

PW:  Of  course  it  helps  if  they  have 
no  opposition. 

WK:  That’s  right.  I think  it  begs  the 
question,  who  are  we  and  what  do  we  re- 
ally represent  in  the  world,  to  history  and 
to  ourselves,  to  our  fellows?  What  kind  of 
people  are  we  that  lock  people  up  for  de- 
cades in  environments  that  no  third-world 
country  would  tolerate.  If  we  take  a look 
at  ourselves,  the  measure  of  a civilization 
is  not  the  wealthy  people  and  the  great  ac- 
complishments, it’s  how  we  treat  the  least 
amongst  us  - sick  people,  poor  people,  pris- 
oners, people  that  fall  through  the  cracks. 
How  do  they  fare?  That’s  the  measure  of  a 
culture,  of  a nation. 

PW:  And  unfortunately  the  ruling 
classes  aren’t  too  concerned  about  that. 
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WK:  No,  they’re  not.  You’re  right. 
If  there  were  2.3  million  white  people 
in  prison,  this  would  be  over  tomorrow. 
[laughter] 

PW:  So  what’s  the  history  of  Jail 
Guitar  Doors? 

WK:  Well,  Jail  Guitar  Doors  was  a 
song.  When  I went  to  prison  there  was  a 
new  music  that  emerged  in  England  and 
on  the  coasts  of  America  - they  called 
it  Punk  Rock  - and  there  was  a band  in 
England  called  The  Clash.  Theywere  a very 
conscious,  very  plugged-in  band,  and  they 
wrote  this  song  about  their  fellow  musician 
who  went  to  prison  - me.  And  they  men- 
tion a couple  other  musicians,  too,  who  had 
trouble  with  the  authorities.  I thought  it  was 
a great  show  of  solidarity  at  the  time,  [but] 
didn’t  think  much  more  than  that. 

PW:  Were  you  in  prison  or  out  of 
prison  when  the  song  came  out? 

WK:  I was  in  prison.  Then  about  six 
years  ago  when  I was  trying  to  take  a group 
of  musicians  into  Sing  Sing  in  New  York 
for  a concert,  one  of  the  musicians  was 
Billy  Bragg,  the  great  British  activist  and 
troubadour,  and  he  had  “Jail  Guitar  Doors” 
written  on  his  guitar. 

I asked  him  about  that,  and  he  ex- 
plained that  he  wanted  to  do  something  to 
celebrate  the  life  of  Clash  leader  Joe  Strum- 
mer.  And  a guy  who  worked  in  a British 


prison  trying  to  use  music  as  rehabilitation 
asked  Billy  to  find  him  some  guitars  - he 
played  the  guitar  a little  bit  and  he  thought 
this  might  be  a good  idea. 

And  so  Billy  said,  “Yeah,  this  is  a great 
idea  and  I’ll  call  it  after  The  Clash  song 
‘Jail  Guitar  Doors’  about  Wayne  Kramer.” 
So  the  more  I thought  about  it,  by  the  time 
we  had  finished  the  concert  and  were  in  the 
bus  back  to  the  city,  I said,  I’d  like  to  take 
this  on  for  America.  And  he  said,  “Good, 
because  I was  just  gonna  task  you  with  it; 
you’re  the  only  person  that  can  do  it.” 

PW:  And  how  many  concerts  have 
you  played  in  prison? 

WK:  I have  no  idea,  [laughter] 

PW:  That  many? 

WK:  Yeah,  I have  no  idea.  Our  guitars 
today  are  in  over  50  American  prisons. 


PW:  Tell  us  more  about  the 
U.S.  Jail  Guitar  Doors  program. 

WK:  What  we  do  is  simple. 
We  find  people  who  work  in  correc- 
tions, who  are  willing  to  use  music 
as  a tool  for  rehabilitation  [and] 
restoration,  and  we  provide  them 
with  guitars.  Sometimes  other  in- 
struments but  usually  the  guitar.  The 
guitar  is  simple;  acoustic  guitars, 
you  can  play  chords  on  them,  you 
can  play  melodies  on  them,  they’re 
pretty  easy  to  get  started  on.  There 
are  plenty  of  good  guitar  players  in 
prison  as  we  speak. 

PW:  And  they  have  time  to 
work  on  their  skills. 

WK:  And  they’re  happy  to  share  it  with 
each  other. That’s  the  thing  about  musicians, 
is  they  all  want  to  show  each  other  what 
they  know  and  it’s  a good  way  to  learn  and 
teach.  Sometimes  we  sponsor  songwriting 
workshop  programs.  We  have  them  in  the 
Cook  County,  Illinois  jail,  the  San  Diego 
County  jail,  Travis  County  correctional 
complex  in  Austin,  Texas.  We  have  a men’s 
and  a women’s  program  going  there.  And  we 
have  one  here  in  the  Los  Angeles  County 
jail,  the  men’s  central  jail.  Those  are  very 
hard  to  organize,  very  hard  to  sustain  on  a 
volunteer  basis.  They’re  very  tough  but  very, 
very  rewarding. 

PW:  Do  you  distribute  the  guitars 
to  individual  prisoners  or  just  to  the 
programs? 
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WK:  We  can’t  give  guitars  to  individu- 
als. We  have  to  donate  the  guitars  to  the 
facility  and  the  facility  stafF  determines 
how  the  guitars  are  utilized.  It  varies  widely. 
Some  prisons,  like  Chino  here  in  California, 
the  men  can  check  the  guitar  out  for  three 
months  at  a time.  You  have  to  take  care  of 
it,  you  have  to  bring  it  back,  you  have  to 
maintain  good  behavior.  They  are  carrots; 
they  are  tools,  incentives  to  do  the  hard 
work  of  changing  for  the  better.  In  the 
county  jails  it’s  much  tougher.  You  know, 
the  guitars  are  locked  up  all  week,  the  guys 
get  at  them  an  hour  before  the  workshop 
to  work  on  their  new  songs  and  so  it  varies 
facility  by  facility.  We  buy  [the  guitars]  with 
donations.  We’ve  been  fortunate  to  get  a 
couple  small  family  foundation  grants,  and 
we  depend  on  regular  people. 

PW:  Can  people  donate  guitars  to 
the  program? 

WK:  I don’t  encourage  guitars  because 
the  guitars  that  they  send  are  usually  so 
beat  up  that  it  costs  me  more  in  time  and 
money  to  make  them  playable  than  it’s 
worth  really. 

PW:  So  you  take  the  donations  and 
you  buy  guitars? 


WK:  Yeah. 

PW:  And  what  model  do  you  prefer 
to  buy?  A stock  model  or. . . . 

WK:  Yeah,  Fender  makes  an  entry  level 
acoustic  guitar.  It’s  a very  good  guitar  at  a 
very  reasonable  price.  They  sell  them  to  us 
at  cost.  Fender  is  a terrific  organization  with 
big  hearts.  And  even  though  they  have  to 
remain  kind  of  neutral  - they  say  they  see 
themselves  as  kind  of  like  Switzerland  - 
they  want  to  help  but  then  they  also  don’t 
want  to  be  connected  to  anything  too  con- 
troversial like  us.  [laughter] 

PW:  How  much  do  these  guitars 
cost? 

WK:  They  cost  about  a hundred  dol- 
lars a guitar. 

PW:  So  if  people  donate  a hundred 
bucks  basically  they  can  provide.... 

WK:  We’ll  put  a guitar  in  somebody’s 
hands,  yes. 

PW:  Okay.  And  how  many  paid  staff 
do  you  have? 

WK:  Zero. 

PW:  Jail  Guitar  Doors  is  all  volun- 
teers? 

WK:  All  volunteers.  Yes. 

PW:  So  basically  all  donations  that 


go  to  Jail  Guitar  Doors.... 

WK:  Go  to  the  program. 

PW : And  how  many  guitars  have  you 
distributed  in  your  existence,  is  it  five 
years  now? 

WK:  Yeah.  Hundreds . Hundreds.  And 
we  know  our  instruments  are  in  over  fifty 
institutions  in  America  now.  We  have  a 
waiting  list  of  sixty  more. 

PW : And  typically  how  many  guitars 
are  donated  to  each  facility? 

WK:  It  varies.  In  some  places,  if  it’s  a 
smaller  facility  with  a thousand  or  fifteen- 
hundred  people,  then  the  actual  people  that 
are  going  to  participate  in  the  program  could 
be  a dozen  or  so,  so  they  might  get  a dozen 
guitars.  In  California  we  have  facilities  that 
are  so  big  there  might  be  five  yards  with  three 
thousand  people  on  a yard,  so  we  try  to  get 
a dozen  guitars  on  each  yard.  We  have  a lot 
of  people  in  prison  in  California. 

PW:  Generally  how  receptive  have 
prison  officials  been? 

WK:  Well,  prison  officials  fall  into, 
in  my  experience,  two  sides  of  the  house. 
There  is  the  rehabilitation  side,  [which  in- 
cludes] corrections  professionals  interested 
in  the  correcting  part  of  corrections,  who 
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understand  the  efficacy  of  programs  of  self- 
expression  and  are  thrilled  to  have  us  there, 
happy  to  see  us  coming,  genial,  cooperative 
as  they  can  be.  And  then  the  other  side  of 
the  house  is  the  thug  side,  which  is  the  se- 
curity, custody  side,  and  unfortunately  they 
usually  have  the  power  and  the  money 

PW:  Yeah,  so  there’s  usually  a lot 
more  of  them. 

WK:  You  know,  it’s  walking  a delicate 
balance  between  meeting  the  custody 
side’s  requirements  and  maintaining  good 
relationships  with  everybody.  I think  a lot 
of  people  on  the  custody  side  don’t  want 
programs  for  incarcerated  people.  In  fact, 
I would  go  so  far  as  to  say  they  don’t  want 
their  lives  to  be  worth  living.  They  don’t 
want  them  to  gain  anything.  They  want 
them  to  suffer.  They  want  them  to  have  pain 
and  it’s  perverse,  it’s  aberrational,  it’s  kind 
of ...  it’s  sick,  it’s  a sick  thing  that  happens. 
The  power  over  other  human  beings,  the 
potential  for  corruption  is  very,  very  high. 

PW:  Lord  Acton’s  famous  axiom, 
of  course,  that  absolute  power  corrupts 


absolutely. 

WK:  Yes. 

PW:  Were  you  aware  that  Congress 
banned  musical  instruments  in  federal 
prisons  in  the  mid-nineties?  Were  you 
aware  of  that? 

WK:  I wasn’t  aware  of  that. 

PW:  We  reported  it  in  Prison  Le- 
gal News  at  the  time,  and  there  was  no 
penological  justification  for  it  except  to 
be  punitive  and  retributive,  and  unfortu- 
nately the  D.C.  Circuit  Court  of  Appeals 
upheld  that  as  a sufficient  basis  to  have 
the  policy,  and  specifically  I believe  it  was 
about  banning  guitars. 

WK:  That’s  shocking  but  not  surpris- 
ing because  the  feds  in  particular  have  been 
really  resistant  to  Jail  Guitar  Doors. 

PW:  That’s  probably  why. 

WK:  Yeah.  And  like  all  organizations, 
I think  it  starts  at  the  top  and  I think  the 
director.... 

PW:  The  President’s  appointee,  a 
federal  employee. 

WK:  An  employee  and  a hard-ass. 
We  did  get  an  invitation  from  the  federal 
jail  downtown  to  conduct  a songwriting 
workshop,  so  maybe  things  are  changing  a 
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little  bit.  But  I’ve  been  told  by  federal  prison 
wardens  to  go  away  and  don’t  call  again. 

PW:  That’s  sad.  That’s  sad  to  hear. 

WK:  Yeah. 

PW:  Were  you  aware  of  the  contro- 
versy that  erupted  in  Pennsylvania  when 
VH1  did  a series  about  bands  behind 
bars,  and  then,  unfortunately,  I believe 
it  was  Governor  Ridge  was  the  governor 
of  Pennsylvania  at  the  time,  it  was  his 
immediate  response  to  ban  prison  bands. 
And  unfortunately  this  seems  to  be  all  too 
common  among  so  many  members  of  the 
American  political  class  and  I think  like 
you  said  earlier,  it ’s  the  mentality  to  try  to 
crush  or  stifle  any  type  of  artistic  expres- 
sion or  any  type  of  free  speech. 

WK:  I think  it  was  the  mother  of  the 
victim,  one  of  the  guys  in  the  band  had 
murdered  someone  and  the  murder  victim’s 
parents  or  family  members  complained. 
Our  secretary  of  corrections  in  California 
was  in  Pennsylvania  then.  He  was  the  guy 
that  took  the  heat  - [Jeffrey]  Beard. 

PW:  Right,  I believe  he  was  the  one  who 
carried  out  the  order  to  ban  the  prison  bands. 

WK:  Yeah. 

PW:  And  I think  it  also  says  some- 
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thing  about  the  lack  of  leadership  from 
people  in  the  prison  industry,  the  wardens 
and  DOC  directors,  that  they  don’t  stand 
up  for  this  type  of  thing,  but  at  the  end 
of  the  day  they  are  the  employees  and 
appointees  of  the  governors  and  the  presi- 
dents that  appoint  them  - so  they’re  just 
doing  what  they’re  told  in  some  respects. 

WK:  Right.  But  we  all  have  our  share 
of  responsibility  and  I agree  with  you  there 
in  the  lack  of  leadership.  I’ve  never  seen  an 
organization  like  American  punishment 
for  its  timidness  in  taking  a chance  on 
anything.  They  are  terrified  of,  I don’t  know, 
start  with  losing  their  job  and  then  going 
up  the  scale. 

PW:  But  they  don’t  lose  their  jobs 
when  they  kill  people  or  people  in  their 
care  get  killed  or  raped  or  whatever. 

WK:  No,  they  don’t.  They  don’t.  It’s 
morally  repugnant,  the  disconnect  between 
what  goes  on  in  prisons,  what’s  allowed  to 
happen  under  the  official  review,  and  the 
limited  resources  to  help  people  improve. 
There  are  people  who  should  be  in  prison. 
There  are  people  that  are  so  damaged  that 
they  can  only  relate  to  other  human  beings 
violently. 

PW:  Unfortunately  a lot  of  those 
people  are  in  government. 

WK:  [laughing]  But,  you  know  what? 
That’s  a small  percentage  of  the  prison 
population.  I would  put  it  at  ten  percent, 
myself.  That  leaves  ninety  percent  of  the 
people  in  prison  that  don’t  need  to  be  there. 
If  you  gave  them  the  tools  and  tasked  them, 
incentivized  them  to  change  for  the  better, 
they  would. 

PW:  What  do  you  see  as  the  role 
of  music  in  prisons  and  jails  and  with 
prisoners? 

WK:  I think  the  first,  the  most  imme- 


diate is  that  it  gives  you  a chance  to  express 
yourself  in  a non-confrontational  way,  in  a 
positive  way. 

PW:  Well,  I don’t  know.  When  we 
look  at  the  history  of  protest  music,  and 
if  you  look  at  musicians  like  Victor  Jara  in 
Chile,  the  military  in  Chile  deemed  him 
to  be  such  a threat  that  he  was  one  of  the 
first  people  they  rounded  up  and  mur- 
dered when  they  seized  power.  They  cut 
his  hands  off  to  make  a statement.  And  I 
think  historically  there’s  alot  of  musicians 
that  have  had  big  roles  in  social  protests, 
social  change  movements. 

WK:  I think  that  kind  of  political 
confrontation  is  good.  I mean  in  the  inter- 
personal. If  you  play  music  in  prison,  you 
can  become  known  as  the  guy  who  plays 
music.  That’s  an  alternative  identity  to  carry 
with  you  as  opposed  to  “he’s  a gangster,” 
“he’s  a head  chopper,”  “he’s  a killer,”  those 
kind  of  stereotypes  that  are  perpetuated  in 
the  prison  culture.  It  was  for  me.  I mean 
guys  would  come  by  and  say,  “Oh  yeah,  the 
white  boy  with  the  wha-wha.  Yeah,  you  all 
right.”  Like  the  gangsters,  really  rough  guys. 
But  I was  somebody  because  I could  play 
music,  I could  play  a song  for  them. 

Then  the  process  of  writing  music, 
writing  songs  forces  you  to  go  inward,  and 
when  one  goes  inward  and  tries  to  articulate 
their  story,  it’s  transformative.  You  start 
to  be  able  to  articulate  a sense  of  self  that 
starts  to  make  sense,  that  all  of  a sudden 
you’re  not  a leaf  being  pushed  by  all  these 
winds,  that  you  actually  are  here  now  and 
you  have  some  part  to  play  in  things.  I mean 
this  is  one  of  the  things  that  I want  to  task 
guys  with. 

We  don’t  give  them  the  guitars  as  gifts. 
The  guitars  represent  a challenge  and  the 
people  who  donated  the  money  to  buy  these 


guitars  are  sending  a message.  The  message 
is:  People  care  about  you.  They  care  about 
who  you  are  and  what’s  going  to  become 
of  you,  and  they  want  to  help  you.  And  the 
guitar  represents  a challenge.  If  you  accept 
that  guitar,  then  you  accept  the  challenge  to 
step  up  and  do  the  hard  work  of  changing 
for  the  better,  the  going  inward,  figuring  it 
out.  I ask  them,  write  a song  to  your  son, 
write  a song  to  your  mom,  write  a song  to 
your  wife,  write  a song  to  yourself-  and  that 
process  starts  wheels  turning. 

PW:  And  hopefully  that’s  not  all  just 
the  blues,  right? 

WK:  No,  it’s  not.  And  there’s  a calming 
of  the  waters.  There’s  a stillness  that  comes 
as  a result  of  it.  And  when  you  play  music 
with  other  people,  you  have  to  talk  to  them. 
And  when  guys  talk  to  each  other,  they  start 
to  see  that  race,  gang,  class  start  to  fall  away, 
that  they  have  way  more  in  common  than 
they  have  different.  I mean  I’ve  seen  guys  in 
the  county  jail,  one  guy  came  up  and  said, 
“Man,  you  know,  so  and  so  over  there,  man, 
I never  liked  him.  I used  to  see  him  in  the 
dorm,  man,  but  I never  talked  to  him,  you 
know?  Now  we’re  here  in  the  workshop,  I 
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talk  to  him.  He’s  all  right.  He’s  okay.” 

PW:  What  role  do  you  see  that  music 
can  play  in  prison  reform  and  social  change? 
And  I think  of  this  in  the  context  that  we’ve 
seen,  historically,  the  other  role  music  has 
played  in  a lot  of  other  social  struggles 
whether  it’s  the  civil  rights  or  gay  liberation 
movements.  I’m  thinking  of  [British  musi- 
cian] Tom  Robinson,  who  kind  of  composed 
the  anthem  of  gay  liberation. 

WK:  Bob  Dylan  wrote  a lot  of  good 
political  songs  and  he  swore  he  wasn’t 
political. 

P W : Exacdy.  And  I don’t  want  to  go  out 
on  a limb  here  and  say  throughout  human 
history  or  anything  really  expansive  like 
that,  but  certainly  at  least  in  the  last  hundred 
years  or  so  we’ve  had  the  role  of  music  and 
musicians,  everything  from  working  class 
songs  like,  you  know,  by  the  Industrial 
Workers  of  the  World,  union  songs  and 
“The  Internationale,”  we  can  say  the  social 
reform  movements  have  had  a soundtrack 
and  musicians  have  played  a vital  role  in 
that.  And  in  the  role  of  prison  reform,  how 
do  you  see  the  role  of  musicians? 

WK:  Much  the  same.  We’re  talking 
about  justice,  and  justice  for  all  - not  for 
some  - and  so  music  traditionally,  and  I 
think  for  the  foreseeable  future,  has  a role 
to  play  in  it  as  the  meeting  point  or  like 
the  town  meeting.  If  you  and  I both  like  a 
particular  song,  we  kind  of  meet  together  in 
that  song.  It  gives  us  a point  of  connection. 
Music  and  art’s  role  is  to  make  that  connec- 


tion between  people,  to  tell  us  we’re  not  the 
only  ones  that  feel  the  way  we  feel. 

When  Picasso  painted  Guernica  there 
was  a huge  outcry  - “you  can’t  make  a paint- 
ing like  that.  That’s  terrible. ’’Well,  that  was 
his  point:  war  is  terrible,  these  are  terrible 
things.  It  created  a conversation  and  my 
hope  is  that’s  the  work  we  do  in  Jail  Guitar 
Doors.  And  I’m  not  the  only  one  that’s 
doing  this,  I’m  part  of  a huge  coalition  of 
people  all  over  the  country  who  want  to  see 
an  end  to  mass  incarceration. 

I think  there’s  probably  another  level 
of  it  which  is  the  direct  political  level.  I’ve 
been  to  Washington  half  a dozen  times.  I 
will  continue  to  go  and  hold  leaders’ feet  to 
the  fire.  I’m  noticing  a pattern  every  time  I 
go:  I get  a meeting,  it’s  a senator,  it’s  a con- 
gressman, it’s  a staff  member,  chief  of  staff 
I’ve  been  to  the  White  House,  and  some  are 
frank  with  me  and  candid  and  say,  “You’ve 
got  nothing  coming  from  us,”  or  they’ll  say, 
“Gee  we  really  want  to  do  something,  we’re 
really  working  on  it.” 

PW:  And  then  they  don’t  do  any- 
thing. 

WK:  And  then  they  don’t  do  anything. 
But  I think  the  job  is  holding  their  feet  to  the 
fire.  I think  today  or  twenty  years  ago  or  fifty 
years  ago  or  a hundred  years  from  now  it’s  still 
going  to  be  holding  elected  officials  account- 
able. I mean  democracy  is  participatory. 

PW:  But  I think  the  bigger  problem 
with  that  is  that  it’s  not  like  there’s  any  dif- 
ference in  candidates  for  public  office.  We 
have  a bipartisan  criminal  justice  policy. 
One  of  the  things  that  we’ve  worked  on  a 
lot  at  the  Human  Rights  Defense  Cen- 


ter is  voting  rights  for  people  who  have 
been  in  prison.  And  I can  say  that  if  I 
want  to  vote  on  something  really  basic 
like  candidates  who  oppose  the  death 
penalty,  nothing  really  crazy,  just  use  that 
as  my  baseline,  for  the  most  part  I don’t 
have  anyone  to  vote  for,  including  the 
president,  unless  I start  getting  down  to 
like  the  third  tier  of  very  small  political 
parties  that  are  usually  so  small  they  can’t 
even  get  on  the  ballot  in  most  states.  So  I 
think  that’s  kind  of  the  quandary,  like  in 
the  last  presidential  election  I think  the 
only  candidate  of  the  major  parties  that 
opposed  the  death  penalty  was  Congress- 
man Ron  Paul,  and  he  got  ridiculed  for  it 
by  a number  of  other  candidates. 

WK:  This  is  not  a sexy  issue  where  we’re 
going  to  build  momentum  in  the  way  other 
political  mass  movements  have  in  the  past. 
This  is  going  to  be  a war  of  attrition,  I think. 
It’s  going  to  go  very  slowly. The  interests  are 
so  entrenched  and  so  dug  in.  I accept  that  I 
may  not  see  it  in  my  lifetime,  but  that  doesn’t 
mean  that  I stop,  I give  up.  There  are  more 
people  coming  after  me  that  care  and  that 
understand  there’s  something  basic  in  all  of 
us  about  fairness,  a fundamental  sense  of 
what  is  right  and  what  is  wrong. 

PW:  And  we  don’t  need  the  govern- 
ment to  tell  us  what  that  is. 

WK:  No.  But  I think  the  government 
needs  us  to  tell  them  what  that  is. 

PW:  Very  well  put. 

WK:  It’s  a huge  challenge,  I know 
that.  I’m  not  Pollyannaish  about  what  we’re 
up  against.  The  California  Department  of 
Corrections,  when  these  guys  give  out  those 
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LWOP  sentences,  they’re  not  joking  - those 
people’s  whole  lives  are  going  to  be  spent  in 
a California  prison.  So  this  is  serious  stuff 
and  I think  it  has  to  be  approached  soberly 
and  with  a long-term  commitment  knowing, 
accepting  that  we’re  going  to  get  setback, 
setback,  failure,  failure,  failure.  We’ll  win  one 
and  then  we’ll  get  setback  and  failure,  and  it’s 
just  the  nature  of  civilization  building.  We’ve 
just  got  to  hammer,  hammer,  hammer. 

PW:  I think  as  we  discussed  earlier,  a 
lot  of  musicians  wind  up  in  prison  or  jail 
for  various  reasons,  a lot  of  them  drug- 
related,  and  in  terms  of  the  professional 
musician  community  as  a whole,  what  is 
the  sense  of  urgency  in  the  musical  com- 
munity on  criminal  justice  issues? 

WK:  I think  musicians  have  always 
identified  with  people  who  slip  through  the 
cracks,  the  people  in  the  margins,  and  I can’t 
think  of  a time  when  somebody  told  me  no 
when  I asked  a fellow  musician  to  help  us 
out  with  something.  I think  that  musicians, 
artists  in  general,  are  more  sensitive  to  the 
contradictions  in  the  world,  things  that 
aren’t  exactly  how  they  portray  them  to  be. 
Things  aren’t  the  way  they  sell  it  to  us.  And 
I think  that  the  artists  are  always  the  first 


ones  to  call  attention  to  it  and  put  a spot- 
light on  it  and  wave  a flag  and  say,  “hey,  this 
doesn’t  seem  right  over  here,  something’s 
wrong  over  here.”  I mean  it  may  not  be  for 
all  artists  or  all  musicians;  I know  about 
musicians  who  could  care  less. 

PW:  I think  you  can  say  that  about  all 
professions  and  all  walks  of  life. 

WK:  But  in  general  I think  artists  and 
musicians  are  more  attuned  to  human  suf- 
fering, human  pain,  and  more  inclined  to  be 
empathetic  and  want  to  take  action.  We’re  all 
up  against  this  kind  of  cynicism  and  apathy.  I 
know  that’s  my  problem  - I’m  a cynic. 

P W : As  someone  who’s  been  in  prison 
and,  obviously,  you’ve  been  successful, 
you’ve  gotten  out,  if  you  had  one  piece  of 
advice  or  word  of  wisdom  to  tell  our  read- 
ers in  prison,  what 
would  it  be?  And  it 
can  be  whatever  it 
is  for  while  they’re 
in  prison  or  when 
they  get  out. 

WK:  I think  in 
the  end  it’s  a matter 
of  character:  Who 
am  I?  Who  do  I rep- 


resent myself  to  be  in  the  world?  If  I say  I’m 
going  to  do  something,  I think  it’s  impor- 
tant that  I do  that.  I find  in  all  walks  of  life, 
in  my  work,  if  I meet  some  new  people  and 
they  might  want  to  hire  me  to  write  some 
music  for  them,  do  I get  it  done  on  time? 
Am  I genial  to  be  with?  Am  I professional 
in  my  relationships  with  my  family?  With 
my  wife,  am  I kind  to  her?  Do  I do  what  I 
say  I’m  going  to  do? 

I think  that  everything  comes  down  to 
character.  Who  am  I?  What  do  I present  in 
the  world?  Am  I who  I say  I am?  And  I’m 
imperfect  at  it  but  I think  that’s  the  goal, 
that  character  is  something  to  strive  for,  to 
be  the  person  that  you  represent  yourself  to 
be.  And  I think  to  live  ethically.  That  same 
idea  of  thoughts  and  actions  that  move  in 
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Please  confirm  in  your  email  that  the  photos  or  videos  are  your  original  content, 
which  you  produced.  Also  please  provide  some  context,  such  as  where  and 
when  they  were  taken.  Your  name  will  not  be  posted  online  or  otherwise  dis- 
closed. Please  spread  the  word  that  PLN  needs  photos  and  videos  for  our  website. 


We  also  need  verdicts  and  settlements  in  cases  won  by  the  plaintiff.  Note 
that  we  are  only  seeking  verdicts,  final  judgments  or  settlements  - not 
complaints  or  interim  orders  in  cases  that  are  still  pending.  If  you've  pre- 
vailed in  court  against  prison  or  jail  staff,  please  send  us  a copy  of  the  verdict, 
judgment  or  settlement  and  last  complaint  so  we  can  post  them  on  our  site 
and  potentially  report  the  case  in  PLN.  If  possible,  please  e-mail  your  submis- 
sions; we  cannot  return  any  hard  copy  documents.  Send  to: 


Prison  Legal  News 

P.O.  Box  1151 

Lake  Worth,  FL  33460 

content@prisonlegalnews.org 


Keep  your  funds  safe,  save  for 
release  and  enroll  in  the  only 
reentry  program  that  incorpo- 
rates 'Real  World  Tools'  s with 
Education  and  Support.  Our  Financial  Learning 
Account  is  specially  designed  to  allow  you  to  learn 
how  to  manage  your  money  while  giving  you  the 
ability  to  make  real  financial  transactions.  We  use 
our  own  financial  software  that  is  specifically 

designed  to  separate  all  funds.  This  is  not  a personal  bank  account,  it  requires 
no  personal  information,  power  of  attorney  or  notarization  Claim  your  right  to 
financial  freedom  and  learn  about  money  management  and  budgeting,  while 
having  instant  access  to  your  funds. 

On*  pag«  Application  ft  $100  initial  Dopocit  - $25  Enrollment  Fm  - $50  Min  Balanco 


Reaaons  to  Enroll  Today: 


Post  Conviction  Report  & 
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1 . Our  customized  Post 
I Conviction  Report  and  Release 
Plan  (PRRP)  ¥ drastically 

increases  the  client's  odds  at  being  granted  parole  and 
obtaining  housing  and  employment  after  released. 

We  offer  an  evidence  based  combination  of  Rea'  World  tools,  Education 
and  Support  that  is  proven  to  decrease  recidivism. 

Lifetime  Liberty  Group  offers  our  clients  the  ability 
to  meet  “Extraordinary  Rehabilitation  Efforts'  as 
defined  by  courts  and  used  as  reason  to  reduced 
sentences. 


TOLIFE, 
LIBERTY 
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HAPP  ESS* 


_ _ Education  Courses: 
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13  Administrative  Servers,  Deposits  & Withdrawals,  All  3 Credit  Reports, 
Internet  Research  and  Purchasing,  Flower  & Fruit  Delivery,  Gift  Cards,  Greeting 
Cards,  Musical  Emails,  Photo  Reproduction,  Photo  Book  Creation,  Typing, 
Creative/Tochnical  Writing,  Image  Research,  Graphic  Design,  Resumc/Portfolio 
Creation  Book,  Publishing,  Website  Design  and  more  ... 

Program  Participants  benefits:  Deposits,  Account  Maintenance,  Statements. 
Transitional  Address  with  daily  mail  pick  up  and  Gmail  address. 

Don’t  want  to  enroll,  no  worries...  See  our  On  Demand  Service*. 


For  more  information  - send  $4  50 

Money  Orders  or 
Institution  Checks  Only 

Make  payable  to  "Lifetime  Liberty 
Group"  lor  our  Reentry  Program 
Booklet  and  Application  Package. 
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Wayne  Kramer  Interview  (cont.) 


the  direction  of  human  happiness  and  move 
away  from  human  suffering.  I just  think  that 
to  me  that’s  the  most  important  thing  - that 
we  treat  each  other  with  dignity  and  respect. 
I do  that  and  for  the  most  part  people  treat 
me  that  way  in  return.  Not  always.  People 
will  always  let  you  down,  but  I know  that  too, 
so  you  make  a decision  to  live  ethically  and 
try  to  be  who  you  say  you  are,  then  all  the  rest 
of  it  kind  of  settles  down  a little  bit. 

PW:  Doyouhave  anything  you  want 
to  add  or  say,  anything  I haven’t  asked  or 
anything  that’s  on  your  mind  or  that  you 
think  our  readers  should  know? 

WK:  You’re  pretty  erudite  on  what 
we’re  up  against  and  you  know  yourself  the 
kinds  of  pain  that  people  experience.  The 
prison  experience,  if  it  hasn’t  happened  to 
you,  you  don’t  really  know  - and  to  me  this 
is  the  biggest  stumbling  block.  People  have 
a conflated  idea  of  what  the  prison  experi- 
ence is  from  movies  and  television,  and  if 
more  people  knew  the  reality  of  it,  maybe 
we  would  have  a more  empathetic  culture.  I 
wonder  about  how  easy  it  is  that  people  dis- 
miss 2.3  million  of  our  fellows  [in  prison]. 
It’s  not  in  their  thought  patterns. 

PW:  And  if  all  these  people  were  in 
prison  in  one  place  together,  it  would 
be  a city  the  size  of  Houston.  But  then  I 
guess  if  you  don’t  know  anyone  who  lives 
in  Houston,  who  cares? 


Is  someone  skimming  money 

or  otherwise  charging  you  and  your 
loved  ones  high  fees  to  deposit  money 
into  your  accountP 

PLN  is  collecting  information  about  the 
ways  people  get  cheated  by  the  high 
cost  of  sending  money  to  fund  prison- 
ers' accounts. 

Please  write  to  PLN  and/or  have  the  per- 
son on  the  outside  contact  us  to  let  us 
know  specific  details  about  the  way  that 
the  system  is  ripping  them  off.  We  are 
interested  in  all  business  practices  that 
result  in  money  being  diverted  away 
from  prisoners'  accounts. 

Please  direct  all  correspondence  to: 

PTSOLKAS@PRISONLEGALNEWS.ORG  Or 

Prison  Legal  News 

Attn:  Panagioti  Tsolkas 
PO  Box  1151 

Lake  Worth,  Florida  33460 


WK:  Right.  I mean  this  falls  on  people 
of  color,  people  of  limited  economic  means, 
and  usually  I think  I’m  not  inarticulate, 
but  I think  we’ve  covered  the  fundamental 
things  - the  political  aspect  of  it.  It  seems 
to  me  that  each  of  these  stakeholders  in  the 
prison  industrial  complex  operate  without 
accountability  except  slightly  to  each  other. 
But  none  of  them  really  know  what  prison- 
ers go  through. 

PW:  Nor  do  they  care? 

WK:  Nor  do  they  care.  And  until  the 
prisoner  becomes  part  of  the  equation,  we’re 
going  to  have  this  incredible  cruelty  in  Ameri- 
can punishment.  I mean  you  see  on  the  media 
from  time  to  time  politicians  talking  about 
American  exceptionalism.  I’m  not  so  sure 
about  that, but  if  there  is  American  exception- 
alism it’s  that  we ’re  exceptionally  cruel. 

PW:  I think  that’s  probably  a fair 
statement. 

WK:  And  to  our  own  people  and  to 
the  people  who  are  least  able  to  handle  it. 
So  if  I have  anything  to  say  to  your  read- 
ers, I just  want  them  to  know  that  they’re 
not  forgotten.  That  there  are  lots  of  us  out 
here  thinking  about  them  and  working  to 
improve  things. 

PW:  Okay.  And  how  did  you  first 
become  aware  of  Prison  Legal  News ? 

WK:  I talk  to  the  media  a lot.  I see  part 
of  my  job  is  to  talk  about  mass  incarceration 
and  to  instigate  a conversation.  All  change 
starts  with  a conversation,  and  I did  an  inter- 
view - a guy  called  up  and  said,  “I  want  to  do 
an  interview,”  and  I said,  “Great,  I’ll  do  it.” 

PW:  Bruce  Riley? 

WK:  Bruce,  yes,  and  I did  it  and  about 
a week  later,  maybe  it  was  two  weeks  later 
when  the  piece  came  out,  our  mailboxes  were 
flooded.  I said,  “What  the  hell  happened?” 
And  that’s  when  I discovered  that  Prison 
Legal  News  was  ubiquitous  in  the  prison 
community,  that  everybody  read  it,  and  I got 
the  greatest  mail  and  it  just  opened  so  many 
doors  for  us.  It  was  really  incredible. 


I went  to  a conference  right  after,  the 
Formerly  Incarcerated  and  Convicted  Peoples 
Movement.  And  I met  all  these  wonderful 
men  and  women.  I met  Bruce  and  really 
enjoyed  his  company,  and  really,  really  hard 
working  people,  really  committed  to  change. 

At  the  conference  there  was  one  panel 
of  really  wise  street-hardened  fellows,  guys 
that  could  be  called  gang  leaders  in  another 
life,  who  had  been  through  the  prison  expe- 
rience and  made  a change  and  wanted  to  get 
involved  in  the  fight  for  prison  reform,  jus- 
tice reform,  and  I was  just  really  impressed 
with  their  savvy.  These  guys  were  really  wise; 
they  understood  how  the  world  worked  in  a 
very  real  way,  and  I thought,  man,  if  we  can 
keep  moving  in  this  direction  and  utilize  the 
manpower  of  ex-ofFenders. 

I think  one  of  the  solutions  is  in  in- 
corporating ex-ofFenders  into  the  process 
to  work  with  those  who  are  just  coming 
out  again,  to  help  ease  that  transition  and 
avoid  the  revolving  door,  because  only  ex- 
ofFenders  know  what  prisoners  go  through 
and  they’re  uniquely  positioned.  I tell  guys 
every  time  I go  to  prison  to  write  their 
songs,  to  tell  the  world  about  what’s  going 
on  in  there  because  they  know  things  the 
world  needs  to  know.  The  world  needs  to 
know  what’s  going  on  inside  of  American 
punishment. 

PW:  And  I think  of  some  of  the 
famous  musicians  who  have  done  that;  I 
think  of  Lead  Belly  - he  sang  about  chain 
gangs  and  I think  his  music,  and  the  movie 
“I’m  a Fugitive  from  a Chain  Gang,”  were 
probably  instrumental  in  leading  to  their 
abolition. 

WK:  Right,  right.  The  power  of  art. 

PW:  Okay,  that  wraps  up  all  my 
questions. 

WK:  This  has  been  great.  I’m  such  a fan 
of  what  you  do  and  your  publication.  PI 

This  interview  was  edited  for  length  and 
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State  of  Washington  Prison  Phone  Justice  Campaign 

Fighting  the  High  Cost  of  Prison  and  Jail  Phone  Calls! 

The  Human  Rights  Defense  Center  (HRDC)  has  been  reporting  on  the  high  cost  of  telephone  calls 
from  prisons,  jails  and  other  detention  facilities  in  the  U.S.  for  over  two  decades  in  its  monthly 
publication  Prison  Legal  News.  An  award  of  funds  from  the  settlement  in  Judd  v.  AT&T,  a prison 
phone-related  lawsuit,  has  allowed  us  to  launch  the  Washington  Prison  Phone  Justice  Campaign 
(WA  PPJ).  The  goal  of  the  campaign  is  to  eliminate  the  kickbacks  paid  by  telephone  companies  to 
detention  facilities  and  to  regulate  the  exorbitant  rates  charged  to  prisoners,  their  families  and  others 
who  accept  prison  phone  calls,  including  attorneys.  Video  visitation,  which  is  following  closely  on 
the  same  path  as  the  prison  phone  industry,  has  also  been  incorporated  into  the  campaign. 

HRDC  co-founded  the  national  Prison  Phone  Justice  Campaign  in  201 1,  which  resulted  in  a historic 
vote  by  the  FCC  in  August  2013  that  capped  the  rates  for  interstate  (long  distance)  prison  phone 
calls  at  $. 25/minute  for  collect  calls  and  $.2 1/minute  for  debit  and  prepaid  calls.  Those  rate  caps 
became  effective  on  February  11,  2014.  While  this  has  helped  millions  of  families  stay  connected 
across  state  lines,  it  did  nothing  for  prisoners  incarcerated  in  Washington  State  who  make  local  and 
intrastate  (in-state)  calls,  estimated  by  the  FCC  to  constitute  85%  of  all  prison  and  jail  calls. 

Studies  show  that  a prisoner’s  ability  to  communicate  with  family  and  friends  while  incarcerated 
results  in  a smoother  transition  upon  release  and  reduces  recidivism.  However,  excessive  phone  rates 
hamper  and  sometimes  eliminate  the  ability  of  prisoners  to  stay  in  touch  with  their  loved  ones. 

We  need  everyone  affected  by  this  issue,  including  prisoners’  family  members  and  attorneys,  to  sign 
on  to  the  WA  PPJ  Campaign  and  tell  us  how  they  have  been  impacted  by  high  prison  and  jail  phone 
rates.  This  can  be  done  by  accessing  the  Campaign’s  website:  www.wappj.org.  Testimonials  and 
video  can  be  uploaded  to  the  site,  or  people  can  call  1-877-410-4863  to  record  their  comments.  Or 
comments  can  be  written  and  mailed  to:  HRDC,  Attn:  WA  PPJ  Campaign,  P.O.  Box  1151,  Lake 
Worth,  FL  33460.  We  also  need  billing  records  from  prepaid  accounts  (2012  to  current)  for  phone 
calls  received  from  detention  facilities,  to  demonstrate  the  actual  rates  charged  to  recipients  of  the 
calls.  Billing  records  can  be  emailed  to:  cwilkinson@humanrightsdefensecenter.org. 

Lastly,  any  donations  to  fund  the  campaign  are  both  needed  and  appreciated;  donations  can  be  made 
at  www.prisonphonejustice.org.  Only  with  your  support  will  we  be  able  to  end  the  abusively  high 
costs  of  prison  and  jail  phone  calls  in  Washington  State.  Thank  you  for  your  support,  and  please  tell 
others  about  the  Washington  Prison  Phone  Justice  Campaign  and  encourage  them  to  join! 
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IT  HAS  BEEN  SAID  THAT  FREEDOM  OF  THE 

press  is  neither  free  nor  cheap.  On  January 
5,2015,  a trial  commenced  in  the  courtroom 
of  U.S.  District  Court  Judge  Mark  Walker 
in  Tallahassee,  Florida.  Prison  Legal  News 
is  suing  the  Florida  Department  of  Cor- 
rections for  censoring  and  banning  our 
publication  in  all  Florida  prisons  starting 
in  2009,  supposedly  due  to  our  advertising 
content. 

The  Florida  DOC,  alone  among  other 
prisons  and  jails  in  America,  claims  that 
PLNs  advertising  threatens  its  prison  sys- 
tem - the  same  prison  system  which  has 
seen  its  former  Secretary  of  Corrections 
and  dozens  of  other  employees  go  to  prison 
for  corruption.  The  same  prison  system 
where  staff  routinely  murder  prisoners  in 
the  most  brutal  manner.  The  same  prison 
system  which  has  seen  its  prisoner  medi- 
cal death  rate  go  from  an  average  of  35  a 
year  to  over  340  a year  after  privatizing  its 
healthcare  services.  The  same  prison  system 
that  has  gone  through  five  Secretaries  in 
the  past  decade. 

Unlike  the  Florida  DOC,  nothing 
that  PLN  has  ever  written  or  advertised 
has  harmed  anyone,  much  less  seen  them 
beaten  to  death,  as  was  Florida  death  row 
prisoner  Frank  Valdez  - and  all  the  guards 
charged  with  his  murder  were  acquitted  - 
or  scalded  to  death  like  mentally  ill  Florida 
prisoner  Darren  Rainey  in  2012,  and  three 
years  later  no  prison  staff  have  been  charged 
in  his  murder. 

With  the  exception  of  the  court  re- 
porter during  our  trial  against  the  Florida 
DOC,  I was  probably  the  only  person  in  the 
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From  the  Editor 

by  Paul  Wright 

courtroom  not  currently  sworn  to  uphold 
the  constitution.  All  of  the  lawyers  involved, 
including  the  three  from  the  Attorney 
General’s  office,  as  officers  of  the  court, 
are  sworn  to  uphold  it.  The  Florida  DOC 
officials  who  censor  PLN  and  hundreds  of 
other  publications,  and  oversee  the  murder 
of  prisoners  in  their  care  on  a monotonous 
basis,  are  required  to  uphold  the  constitu- 
tion, too.  Yet  they  were  duly  being  paid  by 
Florida  taxpayers  to  censor  and  crush  our 
free  speech  rights  and  defend  their  actions 
in  court. 

On  January  7,  the  third  day  of  the 
PLN  trial,  the  editorial  offices  of  Charlie 
Hebdo,  a leftist  satirical  magazine  in  Paris, 
France,  were  attacked  by  masked  gunmen 
and  the  editor  and  11  other  people  were 
killed,  including  two  policemen.  Eleven 
were  wounded,  including  other  magazine 
employees.  The  attacks  were  apparently 
carried  out  by  Muslim  jihadis  in  retaliation 
for  cartoons  published  in  Charlie  Hebdo 
that  satirized  Muslim  militants  and  Islam. 
Within  days,  President  Barack  Obama 
and  the  leaders  of  most  countries  had  con- 
demned the  attack  and  were  beating  the 
drum  of  free  speech  and  freedom  of  the 
press.  Meanwhile,  back  at  home  govern- 
ment officials  are  busy  crushing  the  free 
speech  rights  of  others,  including  PLN. 

This  is  the  first  time  in  my  lifetime 
that  I recall  a U.S.  president  purporting  to 
mourn  the  deaths  of  Communists  - jour- 
nalists or  otherwise.  But  not,  apparently, 
enough  to  attend  their  funerals  in  France 
along  with  44  other  world  leaders,  or  even 
to  send  a senior  U.S.  official  to  attend  a me- 
morial march  in  Washington,  DC,  blocks 
from  the  White  House,  mourning  this  vile 
attack  on  members  of  the  media.  Fortu- 
nately, Obama’s  minimalist  comment  on  the 
Charlie  Hebdo  murders  did  not  mention  or 
evoke  any  defense  of  free  speech  or  freedom 
of  the  press.  Fortunate,  that  is,  given  the 
derision  that  both  notions  currently  attract 
from  the  U.S.  government. 

The  concern  for  Charlie  Hebdo  is  new. 
The  magazine  was  started  in  1970  after 
its  predecessor  magazine,  Hari  Kiri,  was 
banned  by  the  French  government  for 
mocking  the  death  of  former  French  presi- 
dent Charles  de  Gaulle.  I don’t  remember 
anyone  in  the  U.S.  government  expressing 


their  concern  when  Hari  Kiri  was  banned. 
Bernard  Willem  Holtrop,  a cartoonist  for 
Charlie  Hebdo  who  survived  the  attack, 
told  the  news  media:  “We  vomit  on  those 
who  suddenly  declared  that  they  were  our 
friends.” 

It  is  also  interesting  that  President 
Obama  would  express  any  concern  over 
the  murder  of  journalists  given  that  the 
U.S.  government  is  pretty  good  at  killing 
them  itself.  Rather  than  recite  a long  list,  I 
went  to  the  website  of  the  Committee  to 
Protect  Journalists,  www.cpj.org,  and  they 
note  165  journalists  have  been  killed  in 
Iraq  since  the  U.S.  invaded  that  country  in 
2003.  From  16  to  20  of  those  journalists 
were  slain  by  U.S.  forces,  including  Namir 
Noor  Eldeen,  a reporter  for  Reuters  killed 
in  2007  in  an  airstrike  by  U.S.  helicopters 
along  with  his  driver,  Saeed  Chmagh,  and 
ten  other  people.  The  deaths  were  confirmed 
in  a video  published  by  Wikileaks. 

The  person  who  leaked  the  video, 
Chelsea  Manning,  has  been  convicted  and 
imprisoned  while  the  U.S.  military  killers 
remain  free.  Waleed  Kaled,  another  Reu- 
ters reporter,  was  killed  in  2005  after  U.S. 
troops  opened  fire  on  his  vehicle.^/ Jazeera 
reporter  Tereq  Ayyoub  was  killed  in  2003 
when  a U.S.  missile  struck  the  media  orga- 
nization’s Baghdad  bureau  office.  Another 
seven  media  support  workers  have  been 
slain  in  Iraq  by  U.S.  forces  since  2003. 

Some  might  say  that  accidents  happen 
in  war  zones,  and  while  President  Nixon 
may  have  plotted  to  kill  Washington,  DC 
journalist  Jack  Anderson  by  having  LSD 
smeared  on  the  steering  wheel  of  his  car, 
that  was  a long  time  ago  and  American 
presidents  don’t  do  that  anymore.  Except 
when  they  do. 

Samir  Khan,  the  U.S. -born  editor  of 
the  A1  Qaeda  online  magazine  Inspire,  was 
killed  in  a CIA  drone  strike  in  Yemen  in 
2011.  The  Department  of  Justice  issued  a 
memo  justifying  the  murder  of  American 
citizens  abroad;  apparently,  publishing  an 
online  magazine  is  deemed  to  be  an  act 
of  terrorism  when  the  U.S.  government 
disapproves  of  its  content,  and  the  penalty 
is  death  by  drone  strike.  Like  the  staff  of 
Charlie  Hebdo,  the  only  due  process  Khan 
received  was  the  act  of  being  murdered  by 
those  annoyed  at  what  he  had  to  say. 
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In  1999,  U.S.  Air  Force  tomahawk 
cruise  missiles  slammed  into  the  TV  stu- 
dios of  Television  Serbia  during  the  U.S. 
and  NATO  attack  on  Yugoslavia,  killing  16 
television  station  employees  and  injuring  an- 
other 16. The  United  States’  justification  was 
that  the  TV  station  was  broadcasting  “pro 
government  propaganda,”  thus  justifying  its 
destruction.  Under  that  criteria,  almost  every 
TV  station  in  the  United  States  would  merit 
destruction.  Fox  News  and  CNN  would  be 
piles  of  smoking  rubble. 

Imprisonment  is  tougher  to  excuse, 
because  unlike  killings  they  are  not  split- 
second  decisions  even  if  they  were  plotted 
beforehand.  Salah  Hassan  is  an  Al  Jazeera 
journalist  who  was  held  in  solitary  and  tor- 
tured by  the  U.S.  Army  at  the  infamous  Abu 
Ghraib  prison  in  Iraq.  Sami  Al  Hajj,  an  Al 
Jazeera  cameraman,  was  tortured  and  held 
without  charges  at  Guantanamo  Bay  for 
seven  years.  Associated  Press  photographer 
Bilal  Hussein  was  held  in  U.S.  military 
prisons  in  Iraq  for  two  years  before  being 
released  in  2008. 

Things  are  not  much  better  on  the 
domestic  front.  Since  1945,  at  least  11 
people  have  been  prosecuted  under  the 


almost  100-year-old  Espionage  Act  for  leak- 
ing information  to  the  press.  Seven  of  those 
prosecutions  have  been  during  the  Obama 
administration,  and  numerous  journalists  have 
been  held  in  contempt  and  jailed  for  refusing 
to  disclose  or  testify  against  their  sources. 

Today,  PLN  is  pursuing  lawsuits  to 
defend  the  free  speech  rights  of  the  media 
to  access  prisoners  and  of  prisoners  to  ac- 
cess the  media  in  the  states  of  Florida  and 
Nevada,  and  in  jails  in  Michigan,  Georgia, 
Tennessee,  California,  Virginia  and  New 
Mexico,  among  others.  We  are  suing  jails 
that  ban  books  and  magazines,  and  jails 
that  ban  all  letters  from  prisoners’  family 
members  and  friends.  Incredibly,  in  2015  we 
are  still  defending  a 15th  century  means  of 
communication.  And,  of  course,  in  Florida 
we  are  defending  the  basic  and  fundamental 
right  of  a magazine  to  carry  advertising  - a 
right  that  predates  the  First  Amendment 
itself.  Sadly,  because  we  are  being  censored 
and  repressed  by  government  officials  in 
America,  we  don’t  have  world  leaders  of- 
fering their  support. 

Free  speech  is  not  free,  nor  is  it  cheap. 
If  you  believe  in  the  notion  of  a free  press, 
one  that  stands  up  for  its  rights  and  those 


of  its  readers,  then  I hope  you  will  take  the 
time  to  make  a donation  to  Prison  Legal 
News.  Year  in  and  year  out,  we  remain  the 
only  publication  in  the  U.S.  that  regularly, 
and  at  enormous  cost,  stands  up  to  censor- 
ship by  prison  and  jail  officials  and  fights 
for  the  rights  of  the  press  and  prisoners 
alike.  Free  speech  is  just  as  important  in 
the  prisons  of  America  as  it  is  in  the  streets 
of  Paris.  Maybe  someday  we  will  live  in  a 
country  that  respects  the  free  speech  rights 
of  all  its  citizens  and  of  a critical  media.  But 
not  today. 
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Dialing  with  Dollars:  How  County  Jails 
Profit  From  Immigrant  Detainees 

County  jails  charge  excessive  rates  for  phone  usage  - 
a huge  barrier  for  immigrant  detainees  fighting  deportation. 

by  Leticia  Miranda 


Arali  was  at  home  with  her  three- 
year-old  son,  Jose,  when  she  got  a call 
from  Suffolk  County  Jail,  a correctional  facil- 
ity about  half  an  hour  from  her  apartment  in 
Framingham,  Massachusetts.  Her  husband, 
Milton,  was  on  the  other  end  of  the  line.  In 
tears,  Milton  explained  to  her  that  he  had 
been  detained  after  being  in  a car  that  was 
pulled  over  for  a minor  traffic  violation. 

Both  Milton  and  Arali  are  undocu- 
mented immigrants  from  Guatemala. 
Milton  migrated  to  the  United  States  at 
twenty-one  years  old  in  2005  following 
a hurricane  that  devastated  his  farm  and 
much  of  Guatemala’s  highland  region, 
leaving  him  without  a source  of  income 
to  support  his  two  children.  Since  then, 
Milton’s  family  back  in  Guatemala  has  been 
overwhelmed  by  the  drug  and  gang-related 
violence  that  has  ravaged  the  country  over 
the  last  three  decades.  Drug  traffickers 
recently  killed  Milton’s  cousin.  For  Milton, 
deportation  could  mean  risking  death. 

Milton,  who  prefers  to  use  only  his  first 
name  because  of  his  open  immigration  case, 
was  carpooling  with  his  friend  when  a state 


policeman  pulled  them  over  on  Highway 
495,  near  his  home.  The  police  officer  said 
the  car’s  stickers  had  expired.  He  asked 
Milton,  who  was  in  the  passenger  seat,  for 
identification  and  Milton  handed  him  an 
ID  from  the  Guatemalan  consulate.  Shortly 
after,  Milton  says  the  police  officer  told  him, 
“ICE  is  looking  for  you.” 

What  he  didn’t  know  was  that  ICE,  or 
Immigration  and  Customs  Enforcement, 
had  issued  a deportation  order  for  him. 
These  orders  are  relatively  common.  They 
instruct  immigrants  to  appear  in  court  at 
some  undetermined  time  and  place,  and 
further  instructions  are,  in  theory,  supposed 
to  reach  the  immigrant  by  mail.  This  often 
does  not  happen.  In  Milton’s  case,  the  police 
officer  arrested  him  and  took  him  to  Suf- 
folk County  Jail,  where  five  hours  after  his 
arrest  he  was  finally  given  a chance  to  call 
his  wife.  “What  are  we  going  to  do?”  Arali 
asked  him  in  tears  over  the  phone.  “What’s 
going  to  happen  to  us?” 

During  the  following  four  months  that 
Milton  was  detained  at  Plymouth  County 
Detention  Center,  phone  calls  were  his 


single  lifeline  to  fighting  deportation  and 
talking  with  his  wife  and  son  Jose,  who 
was  told  his  father  was  away  for  work.  But 
that  lifeline  came  with  a heavy  price.  Each 
of  these  calls  cost  about  $7,  according  to 
Milton  and  Arali.  Every  eight  days  or  so, 
Arali  would  deposit  about  $75  in  an  account 
to  pay  for  the  phone  calls.  Because  of  Jose, 
Arali  didn’t  think  twice  about  the  cost. 
“Milton  would  say,  ‘Don’t  deposit  any  more 
money.  You  need  that  for  other  things,”’ 
Arali,  28,  explains.  “I  would  tell  him, ‘I  need 
to. ’I  couldn’t  find  the  words  to  tell  [our  son] 
what  was  happening.” 

Arali  and  Milton  are  just  two  of  thou- 
sands of  undocumented  immigrants  across 
the  United  States  who  are  charged  exor- 
bitant rates  for  calls  from  county  jails  that 
contract  with  ICE  to  hold  immigrant  de- 
tainees. About  50  percent  of  all  immigrant 
detainees  are  held  in  county  jails,  according 
to  ICE,  and  many  of  these  cash-strapped 
jails,  like  Plymouth  County  Detention 
Center,  have  sought  to  raise  revenue 
through  contracts  with  phone  companies 
that  charge  excessive  rates  and  kick  back 
part  of  the  profits.  Immigrant  detainees  end 
up  paying  the  same  inflated  telephone  rates 
charged  to  their  citizen  prisoner  counter- 
parts, but  unlike  jail  prisoners  charged  with 
a crime,  immigration  detainees  don’t  have 
access  to  court-appointed  attorneys.  This 
means  they  are  responsible  for  finding  an 
attorney  or  representing  themselves,  both 
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tasks  that  require  affordable  phone  access. 

“There  is  no  right  to  court- appointed 
counsel  if  you’re  an  indigent  immigration 
detainee,”  confirms  Claudia  Valenzuela, 
associate  director  of  litigation  with  the 
National  Immigrant  Justice  Center  based 
in  Chicago.  “So  communicating  with  family 
or  friends  is  extremely  important  because 
you  have  to  get  your  own  evidence.  If  you 
don’t  have  an  attorney,  you’re  basically 
navigating  alone.” 

The  few  rights  afforded  to  immigrant 
detainees  are  detailed  in  a series  of  national 
detention  standards  issued  by  ICE  in  three 
different  editions  in  2000,  2008  and  2011. 
The  telephone  standards  from  2011  are  the 
most  robust.  In  them,  ICE  requires  facilities 
to  offer  effective  and  confidential  commu- 
nication with  legal  counsel  and  “reasonably 
priced  telephone  rates”  in  which  “contracts 
for  such  services  shall ...  be  based  on  rates  and 
surcharges  comparable  to  those  charged  to  the 
general  public.”  Any  difference  in  rates  should 
“reflect  actual  costs  associated  with  the  provi- 
sion of  services  in  a detention  setting.” 

But  jails  contracting  with  ICE  are  not 
compelled  to  follow  the  most  recent  version 
of  these  standards.  Some  facilities  reviewed 


by  The  Nation  do  in  fact  follow  the  most 
recent  edition  of  ICE’s  detention  standards. 
But  other  facilities,  like  Essex  County  Jail  in 
New  Jersey,  which  can  hold  up  to  800  de- 
tainees on  any  given  day,  operate  under  ICE’s 
2008  standards.  These  only  mention  “reason- 
ably priced  telephone  services”  and  make 
a thin  reference  to  telephone  policies  that 
will  “foster  legal  access.”  Still  other  facilities, 
like  Plymouth  County  Detention  Center 
where  Milton  was  held  for  four  months, 
function  under  the  2000  standards.  These 
standards,  which  were  created  by  Immigra- 
tion Naturalization  Services,  an  agency  that 
was  replaced  by  ICE  in  2003,  do  not  mention 
the  cost  of  calls,  stating  only  that  detainees 
be  permitted  “to  make  direct  calls  to  legal 
service  providers.” 

Immigrant  rights  advocates  say  these 
ill-defined,  inconsistent  and  unenforceable 
standards  allow  jails  to  charge  immigrant 
detainees  rates  that  effectively  disconnect 
them  from  family  and  legal  access.  In  Feb- 
ruary 2014,  county  jails  and  state  prisons 
began  implementing  a recent  Federal  Com- 
munications Commission  order  that  capped 
interstate  debit  and  pre-paid  calls  at  $0.21 
per  minute  and  $0.25  per  minute  for  collect 


calls.  But  that  left  in-state  calls,  which  fall 
under  state  regulation,  untouched. 

The  exclusive  contracts  county  jails 
hold  with  telephone  companies  like  Se- 
curus,  Global  TePLink  and  ICSolutions 
continue  to  charge  high  rates.  At  Santa 
Ana  City  Jail  in  California,  for  example,  a 
long-distance,  15-minute  in-state  phone 
call  can  cost  more  than  $13.  The  jail  charges 
69  cents  a minute  for  in-state  calls  and  a 
$3.30  connection  fee.  The  city  collects  a 
54  percent  commission  on  the  total  profits 
from  the  calls.  The  jail  in  Yuba  County, 
also  in  California,  has  a rate  structure  that 
is  based  on  the  distance  to  the  receiver  and 
time  of  day.  A long  distance,  15-minute  in- 
state phone  call  can  cost  more  than  $12  for 
a detainee.  The  county  collects  a 45  percent 
commission.  Santa  Ana  made  more  than 
$237,000  in  commissions  on  calls  last  year, 
Yuba  County  more  than  $109,000. 

“ICE  is  aware  of  the  considerable 
range  in  detainee  phone  rates  at  facilities 
across  the  detention  system,”  ICE  wrote 
to  The  Nation  in  an  e-mail.  “In  some  facili- 
ties, rates  are  substantially  less  than  rates 
and  surcharges  comparable  to  the  general 
public,  but  in  the  other  facilities,  certain 
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types  of  calls  are  higher.  At  local  jails  and 
municipal  facilities,  ICE  does  not  have 
input  or  control  over  the  telephone  rates  or 
telephone  service  providers  subcontracted 
by  the  government  entity.” 

As  ICE  denies  a role  in  this  odd  patch- 
work  of  varying  standards,  the  families  of 
immigration  detainees  stretch  themselves 
thin  to  maintain  their  family  connections 
and  stay  in  contact  with  their  lawyers.  When 
Milton  was  detained  in  June  2013,  stay- 
at-home  mom  Arali  took  two  part-time 
restaurant  jobs,  making  $8  an  hour.  But  even 
then,  some  weeks  Arali  didn’t  have  enough 
to  pay  for  rent,  let  alone  a phone  call. 

Many  detainees  are  held  in  facilities  in 
remote  areas,  and  while  criminal  defendants 
in  those  same  jails  have  a right  to  court- 
appointed  counsel  in  the  county  where 
they  are  held,  immigrant  detainees  do  not. 
Because  many  immigrant  detainees  seek  out 
free  legal  services  from  non-profit  law  firms 
- the  median  household  income  of  undocu- 
mented immigrants  was  about  $36,000  in 
2007  compared  to  $50,000  for  U.S.-born 
households  - phone  access  is  essential. 

Exacerbating  the  problem,  people  in 
detention  can’t  receive  calls  or  leave  voice 
messages  unless  they  pay  an  additional  fee. 
About  78  percent  of  detainees  are  in  facili- 
ties that  do  not  allow  attorneys  to  schedule 
calls  with  their  clients,  according  to  a 2010 
report  from  the  National  Immigrant  Justice 
Center,  and  many  jails  have  phone  policies 


that  make  it  difficult  for  detainees  to  use  the 
phones  during  business  hours  when  their 
lawyer  might  be  available.  Family  members 
end  up  playing  a crucial  role  in  facilitating 
legal  cases  between  attorneys  and  their 
detained  loved  ones. 

“A  lot  of  clients  have  complained  to 
me  when  they  do  get  access  to  phones, 
it’s  late  at  night  like  8 or  9 o’clock,”  says 
Anoop  Prasad,  an  attorney  with  the  Asian 
Americans  Advancing  Justice-Asian  Law 
Caucus  in  San  Francisco,  California,  which 
currently  has  between  fifteen  and  twenty 
active  immigration  cases.  “They  might  be 
able  to  call  family,  but  they  can’t  call  their 
attorneys  to  prepare  for  their  case.” 

In  Milton’s  case,  Arali  found  a local 
private  immigration  lawyer  through  a friend 
at  church.  Arali  worked  overtime  to  be 
able  to  pay  for  an  attorney  and  sometimes 
didn’t  deposit  phone  money  to  cover  the 
fees.  The  law  firm  pays  a company  to  ac- 
cept collect  calls  from  the  local  detention 
centers,  including  Plymouth,  but  the  costs 
were  “not  nominal,”  according  to  Alejandro 
Heredia-Santoyo, Milton’s  attorney.  “Most 
of  the  time  that  we  spoke,  Milton  would  call 
or  I would  let  Arali  know  I needed  to  talk 
to  Milton,”  says  Heredia-Santoyo.  “Then 
she  would  give  me  a message  that  he  would 
call  me  at  a certain  time.  W ithout  family,  it 
becomes  tremendously  difficult  to  have  that 
line  of  communication.” 

ICE  does  provide  a pro-bono  platform 
for  detainees  to  make  free  calls  to  approved 
nonprofit  legal  services,  but  even  with  this 
service,  attorneys  say  the  telephone  system 


is  complicated.  It  requires  a live  person  to 
pick  up  the  phone  and  sometimes  fails  to 
connect  calls.  If  no  one  is  available  to  an- 
swer the  call,  detainees  can’t  leave  messages 
and  attorneys  are  often  left  waiting  to  hear 
back  from  their  client.  “A  lot  of  people  I 
represented  would  have  ...  appeals  coming 
up,”  says  Aneesha  Gandhi,  an  attorney  with 
the  National  Immigrant  Justice  Center  in 
Chicago.  “The  fact  that  I couldn’t  get  in 
touch  with  them  when  I needed  to  made  it 
difficult  for  me  to  advocate  for  them.” 

Some  facilities  reviewed  by  The  Nation, 
like  Pinal  County  Jail  in  Arizona,  McHenry 
County  Jail  in  Illinois,  Calhoun  County  Jail 
in  Michigan  and  Portsmouth  City  Jail  in  Vir- 
ginia, do  allow  prisoners  to  leave  and  receive 
voice  messages  - for  a fee.  This  fee  can  range 
from  50  cents  to  $1.50  per  message.  These 
counties  collect  a percentage  of  the  calls, 
from  45  cents  a call  at  Calhoun  to  75  cents  at 
Portsmouth,  according  to  their  contracts. 

“As  a nonprofit,  the  demand  for  ser- 
vices is  higher  than  resources  we  have  as 
staff,”  explains  Eleni  Wolfe-Roubatis,  im- 
migration program  director  for  El  Centro 
Legal  de  la  Raza  in  Oakland,  California, 
which  represents  immigrant  detainees.  “If 
you’re  able  to  arrange  a call  with  a client 
rather  than  driving  to  a county  jail  for  3 
hours,  you  can  do  more  cases.”  Wolfe- 
Roubatis  says  El  Centro  reviews  about  120 
possible  detention  cases  each  month,  but 
ends  up  only  taking  on  about  twenty- five  at 
a time.  The  organization  also  has  a network 
of  volunteer  attorneys  who  are  currently 
handling  ten  other  cases. 
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Because  nonprofit  legal  services  are 
overstretched  or  detainees  may  not  know 
they  are  available,  many  low-income  im- 
migrants represent  themselves  in  court.  In 
2013  about  41  percent  of  undocumented 
immigrants  did  not  have  a lawyer  during 
their  immigration  case,  according  to  the 
Department  of  Justice.  For  detained  im- 
migrants that  figure  rises  to  84  percent, 
according  to  a 2007  report  from  Amnesty 
International. 

ICE  allows  detainees  to  make  free 
phone  calls  to  government  consulates,  the 
Office  of  the  Inspector  General  to  make 
complaints,  some  non-profit  agencies  and 
ICE  itself.  But  self-representing  detainees 
can’t  make  free  phone  calls  to  former  at- 
torneys, possible  witnesses  or  any  other 
government  agency  to  help  their  case.  They 
have  to  pay  for  those  calls  themselves. 

“If  you  don’t  have  friends  or  family  and 
you  need  documentation  from  a criminal 
case  or  a school,  you’re  on  your  own  in 
gathering  this  information,”  says  Valenzuela 
of  the  National  Immigrant  Justice  Center. 
“How  do  you  make  that  call  to  that  school 
if  it  is  not  on  a pre-approved  list  or  if  you 
don’t  have  the  funds?  It  really  infringes  on 
a person’s  right  to  due  process  to  be  able  to 
make  your  case.” 

The  issue  is  not  new  to  ICE.  A 2007 
Government  Accountability  Office  re- 
port outlined  the  severity  of  the  poor 
quality  of  telephone  access  for  detainees, 
writing  the  “detention  facilities  showed 
systemic  telephone  system  problems. ”ICE 
then  implemented  a new  provision  in  its 


contract  with  Talton  Communications,  the 
telephone  service  provider  that  serves  the 
few  detention  facilities  it  owns.  It  now  with- 
holds half  the  profits  from  debit  and  collect 
calls  until  the  provider  passes  a semi-annual 
performance  review.  ICE  does  not  accept 
commissions  on  phone  calls  because  of  the 
Anti-Kickback  Act  of  1986,  which  prohib- 
its contractors  from  offering  the  agency  any 
commissions  on  services. 

Calls  from  the  six  facilities  owned  and 
operated  by  ICE  now  cost  substantially  less 
than  calls  from  many  county  jails.  Since 
ICE  implemented  these  changes,  many  of 
the  nonprofit  law  firms  and  advocacy  orga- 
nizations interviewed  by  The  Nation  say  they 
have  brought  the  issue  of  phone  call  costs 
to  their  local  ICE  offices,  but  the  price  of  a 
call  has  yet  to  change  at  county  jails. 

In  December  2013,  the  American  Civil 
Liberties  Union  of  Northern  California 
filed  a class-action  lawsuit  against  ICE  on 
behalf  of  all  detainees  held  at  Contra  Costa, 
Sacramento  and  Yuba  County  detention 
facilities,  arguing  that  restricting  phone 
access  “denies  or  severely  limits  Plaintiffs’ 
statutory  and  constitutional  rights.”  [See: 
Lyon  v.  ICE,  U.S.D.C.  (N.D.  Cal.),  Case 
No.  3:13-cv-05878-EMC]. 

“The  cost  and  structure  pose  a huge 
barrier  to  even  contacting  a lawyer  and  ask- 
ing them  to  represent  you  through  an  initial 
consultation,”  says  Julia  Harumi  Mass,  lead 
counsel  in  the  lawsuit  with  the  ACLU.  “Off 
the  bat  [that]  limits  your  ability  to  get  an 
attorney  to  such  an  extent  that  we  think  it 
violates  the  right  to  counsel.” 


At  Sacramento  County  Jail,  prisoners 
pay  up  to  $4.75  for  a 15-minute  in-state 
call,  according  to  its  contract  with  ICSolu- 
tions  provided  by  the  ACLU.  The  company 
also  charges  $6.50  for  a “credit/debit  card 
transaction  fee  for  pre-paid  collect”  ac- 
counts and  a monthly  collect  billing  fee  of 
$2.49.  Sacramento  County  collects  a 65 
percent  commission  on  every  call.  At  West 
County  Detention  Center  in  Contra  Costa 
County,  detainees  can  pay  up  to  $8  for  a 
20-minute  in-state  phone  call.  The  county 
collected  a $75,000  bonus  for  signing  the 
contract  on  top  of  a 57  percent  commis- 
sion on  all  calls,  according  to  its  contract 
obtained  by  the  ACLU. 

Audley  Barrington  Lyon,  Jr.,  a 34- 
year-old  Jamaican  immigrant  and  the  lead 
plaintiff  in  the  case,  is  currently  being  de- 
tained at  West  County  Detention  Center. 
He  has  been  trying  since  October  2013  to 
get  the  documents  he  needs  to  apply  for 
a U-Visa,  a class  of  visa  granted  to  immi- 
grants who  are  crime  victims,  but  his  wife 
can’t  afford  to  pay  for  his  phone  calls  to 
prove  he  was  randomly  shot  and  cooperated 
with  authorities  to  find  the  shooter. 

“My  wife  and  I have  been  forced  to 
communicate  by  writing  letters  to  one 
another,”  he  wrote  in  his  declaration. 
“However,  it  has  been  extremely  slow  and 
inefficient  for  us  to  work  together  on  my 
immigration  case  by  mail.  A simple  ques- 
tion causes  a delay  of  several  days.” 

ICE  denied  any  allegation  of  “ongoing 
violations  of  the  constitutional  and  statuto- 
ry rights  of  immigrants  held  in  government 
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custody  pending  deportation  proceedings,” 
according  to  its  court  response.  The  lawsuit 
is  now  moving  forward  at  the  Northern 
District  Court  of  California. 

That  same  month,  California  As- 
sembly member  Bill  Quirk  introduced  a 
bill  that  would  prohibit  prisoner  telephone 
service  contracts  with  jails  and  juvenile 
facilities  from  including  “commission  or 
other  payment”  to  the  facility.  They  would 
also  have  to  provide  the  “lowest  cost  of 
service”  to  prisoners  and  detainees.  The 
California-based  advocacy  group  Com- 
munity Initiatives  for  Visiting  Immigrants 
in  Confinement  (CIVIC)  has  long  pressed 
for  such  a measure.  Co-directors  Christina 
Mansfield  and  Christina  Fialho  founded  a 
visitation  program  at  West  County  Deten- 
tion Centerin 2010. “[Detainees’]  inability 
to  maintain  contact  with  their  families  was 
completely  dire,”  says  Mansfield,  whose 
organization  now  has  about  700  visiting 
volunteers  across  the  country.  \Ed.  Note : 
Quirk’s  bill,  AB-1876,  passed  in  the  State 
Assembly  on  May  23,  2014  but  failed  to 
pass  the  Senate]. 

Advocates  are  also  laying  the  ground- 
work for  reform  in  Newjersey.  On  April  30, 
2014,  a group  of  family  members  of  current 
county  jail  prisoners,  former  ICE  detainees 
and  criminal  justice  organizations  filed 
a petition  with  the  Board  of  Public  Utili- 
ties, which  regulates  in-state  phone  policies, 
calling  for  it  to  enforce  “just  and  reasonable” 
phone  costs  for  county  jail  prisoners. 

Meanwhile,  after  months  in  deten- 
tion, Milton  was  eventually  released  from 
detention  after  ICE  determined  he  was  a 
low-priority  deportation  case.  He  is  now  at 
home  in  Massachusetts , finally  reunited  with 
his  wife  and  son.  He  came  home  pale  and 
thin  - he  rarely  had  free  time  outside  and  the 
jail  served  mostly  potatoes  for  meals  - and 


their  son  still  suffers  from  the  trauma  of  his 
dad  being  gone  so  long,  but  most  days  are 
peaceful.  Monday  through  Saturday  Milton 
works  at  a company  that  sells  rugs  in  nearby 
Wesley,  and  every  Sunday  they  go  to  church 
in  Framingham.  Sometimes  Milton  plays 
soccer  with  his  friends  on  the  weekends. 

“We’re  just  grateful  he’s  out  now,”  said 


In  October  201  i,  when  Texas  enacted 
a law  instituting  a $100  annual  copay  for 
state  prisoners  seeking  medical  care,  it  was 
estimated  the  measure  would  generate  $5.7 
million  in  2012  and  help  the  cash-strapped 
state  deal  with  a budget  crisis.  [See:  PLN, 
Oct.  2012,  p.42].  Instead,  only  $2.5  million 
was  collected  that  year.  Since  the  prison 
system’s  prior  $3.00  medical  copay  had  gen- 
erated $500,000,  the  net  gain  was  $2  million 
- less  than  half  the  anticipated  amount. 

“Quite  frankly,  it  doesn’t  make  much 
of  a difference,”  stated  Dr.  Owen  Murray, 
vice  president  for  Correctional  Managed 
Health  Care  at  the  University  of  Texas 
Medical  Branch,  which  administers  medical 
treatment  for  over  two-thirds  of  the  state’s 
prison  population.  “The  financial  expecta- 
tions for  the  program  have  not  been  met.” 

In  fact,  the  new  law  might  be  increas- 
ing the  burden  to  taxpayers  with  respect 
to  prisoner  health  care.  In  a classic  case  of 
unintended  consequences,  the  cost  of  medi- 
cal treatment  may  be  higher  as  many  Texas 
prisoners  avoid  seeking  medical  attention 
in  an  attempt  to  avoid  the  $100  annual 
copay.  Sometimes,  this  allows  an  easily- 
treated-if-caught-early  condition,  such  as  a 
staph  infection,  to  advance  to  a serious  and 
expensive-to-treat  emergency. 

Under  the  previous  system, Texas  prison- 


Arali,  who  still  lives  with  fear  that  the  im- 
migration court  could  eventually  decide  to 
deport  her  husband.  “We’re  just  fighting  for 
another  opportunity  to  stay.” 

This  article  was  originally  published,  by 
The  Nation  (www.thenation.com)  on  May 
15,  2014;  it  is  reprinted  with  permission. 


ers  were  charged  $3.00  each  time  they  asked 
to  see  a health  care  provider  for  non-chronic 
reasons.  They  are  now  charged  $100  the  first 
time  they  request  such  medical  services, which 
covers  their  health  care  fees  for  one  year.  If  a 
prisoner  seeking  medical  attention  has  less 
than  $100  in  his  or  her  trust  fund  account, 
half  the  balance  in  the  account  is  taken  along 
with  half  of  all  subsequent  deposits  until  the 
entire  $100  is  collected. 

The  problem  is  that  the  vast  majority 
of  Texas  prisoners,  while  forced  to  work  if 
medically  able,  are  not  paid  for  their  labor 
and  have  no  income.  Most  prisoners  rely 
on  funds  sent  by  their  families,  who  also 
tend  to  be  impoverished,  and  therefore 
have  little  money  in  their  trust  accounts. 
Consequently,  they  may  have  to  choose 
between  buying  commissary  items  - such 
as  toothpaste,  soap,  shampoo,  food  or  a fan 
- and  obtaining  health  care. 

“Because  they  get  so  little  commissary 
money,  they  try  to  avoid  going  to  medical 
treatment  at  all  costs,”  observed  Jennifer 
Erschabek,  head  of  the  Austin  chapter  of 
the  Texas  Inmate  Families  Association. 

“My  big  question  is  whether  that 
copay  is  really  saving  any  money,”  added 
Michelle  Smith,  an  attorney  with  the 
Texas  Civil  Rights  Project  who  works  on 
prisoners’ rights  cases,  “because  more  seri- 
ous complaints  that  develop  from  lack  of 
early  detection  end  up  costing  more  in  the 
long  run.” 

In  2012,  Smith  arrived  for  a court  hear- 
ing only  to  discover  that  her  prisoner  client 
wouldn’t  be  attending.  Instead  he  was  in  an 
emergency  room,  fighting  for  his  life. 

“He  thought  he  just  had  the  flu  and 
wasn’t  willing  to  pay  $ 100  to  get  it  treated,” 
said  Smith.  “It  turned  out  he  had  pneu- 
monia.” 

State  Rep.  Jerry  Madden  still  defends 
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Washington  DOSA  Revocation  Requires 
Credit  for  Community  Custody  Time 

by  Mark  Wilson 


HB26,  the  $100  medical  copay  bill  he 
authored. 

“I  believe  it  was  the  right  thing  to  do 
at  the  time.  I still  think  it’s  a reasonable 
thing  to  do,”  he  stated.  Rep.  Madden  ac- 
knowledged, however,  that  “there  is  some 
tweaking  that  needs  to  be  done.” 

One  possible  tweak  would  be  to  sim- 
ply release  the  10  Texas  prisoners  with  the 
highest  health  care  costs,  which  would  save 
the  state  approximately  $1.9  million  per 
year.  Or  the  $100  annual  copay  could  be 
rescinded  entirely.  Meanwhile,  the  burden 
of  the  cost  of  the  copay  mainly  falls  on 
prisoners’  family  members. 

“Families  who  can  pay,  will,”  said 
Erschabek,  “because  they’ll  do  whatever 
it  takes”  to  ensure  the  wellbeing  of  their 
incarcerated  loved  ones. 

According  to  a public  records  request 
filed  by  Prison  Legal  News,  the  Texas  De- 
partment of  Criminal  Justice  collected 
$1,552,281.87  in  medical  copays  from  state 
prisoners  in  fiscal  year  2014  - less  than  .05% 
of  the  department’s  annual  budget. 

Sources:  Texas  Tribune , Texas  Department 
of  Criminal  Justice 


On  November  26, 2013, the  Washing- 
ton  State  Court  of  Appeals  held  that 
when  a “drug  offender  sentencing  alterna- 
tive” (DOSA)  is  revoked,  the  court  must 
award  credit  for  time  the  offender  served 
in  community  custody. 

In  June  2012,  Gabriel  Lee  Bercier 
pleaded  guilty  to  a methamphetamine  posses- 
sion charge.  He  was  sentenced  to  a 24-month 
community  custody  term  in  the  form  of  a resi- 
dential treatment-based  DOSA  sentence. 

When  Bercier  failed  to  comply  with  the 
residential  treatment  conditions,  the  sentencing 
court  revoked  his  DOSA  sentence  in  January 
2013  and  imposed  a prison  term  pursuant  to 
RCW  9.94A.660(7)(c).  The  court  specifi- 
cally denied  Bercier  credit  for  time  served  in 
community  custody  in  violation  of  RCW 
9.94A.660(7)(d),  which  mandates  credit  for 
“any  time  previously  served”-  including  com- 
munity custody  in  the  form  of  a residential 
treatment-based  DOSA  sentence. 


After  unsuccessfully  moving  the  sen- 
tencing court  for  a modified  judgment,  the 
Department  of  Corrections  petitioned  the 
Washington  Court  of  Appeals  for  post-sen- 
tence review  under  RCW  9.94A.585(7). 

The  appellate  court  rejected  the  state’s 
argument  that  RCW  9.94A.660(7)(d) 
provides  “credit  solely  for  jail  or  prison 
time  served.”  Rather,  the  statute’s  “plain 
language  provides  credit  for  community 
custody  served  in  the  form  of  a residential 
treatment-based  DOSA  sentence.” 

As  such,  the  Court  of  Appeals  held 
“the  sentencing  court  erred  by  prohibiting 
Mr.  Bercier  from  receiving  credit  for  com- 
munity custody  time  served,”  and  remanded 
with  instructions  to  give  him  “credit  for 
community  custody  served  in  the  form 
of  a residential  treatment-based  DOSA 
sentence.”  See:  Department  of  Corrections 
v.  Bercier,  178  Wn.App.  148, 313  P.3d  491 
(Wash.  Ct.  App.  2013). 
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Five  Deaths  in  Eleven  Months  at  California 
Jail  Spark  Grand  Jury  Probe 


A Santa  Cruz  County,  California 
grand  jury  investigation  concluded 
that  a multitude  of  breakdowns  contributed 
to  the  deaths  of  five  jail  detainees  over  an 
11-month  period  between  August  2012 
and  July  2013. 

Four  of  the  deaths  occurred  after  the 
county  contracted  with  the  for-profit  Cali- 
fornia Forensic  Medical  Group  (CFMG)  to 
provide  health  care  at  the  jail  as  a money- 
saving measure,  but  the  grand  jury  panel 
found  the  company  only  partly  to  blame 
for  circumstances  surrounding  the  deaths. 
The  panel  noted  in  a report  released  in  May 
2014  that  in  several  cases,  jail  guards  were 
just  as  much  or  more  at  fault. 

On  August  25, 2012,  Christy  Sanders, 
27,  died  of  a massive  infection  between 
her  lungs  and  ribs  which,  according  to  the 
Sheriff  Coroner’s  Office,  “had  been  devel- 
oping over  a period  of  weeks.”  Her  lungs 
reportedly  collapsed  due  to  a build-up  of 
pus  as  a result  of  the  infection;  she  also  had 
hepatitis  C and  had  repeatedly  complained 


of  difficulty  breathing.  The  grand  jury  said 
the  local  hospital  at  first  misdiagnosed 
Sanders  and  later  corrected  the  diagnosis, 
but  failed  to  inform  the  jail. 

Medical  staff  at  the  jail  told  the  grand 
jury  they  felt  that  they  were  providing  Sanders 
with  appropriate  medical  care  but  “discounted 
the  severity  of  her  complaints,  possibly  be- 
cause they  had  all  been  exposed  in  the  past  to 
inmates  engaging  in  fraudulent,  drug-seeking 
behaviors.  This  exposure  created  a dangerous 
presumption  of  inmate  deceit  that  was  hard 
to  overcome,”  given  the  inaccurate  hospital 
diagnosis,  the  report  stated. 

Sanders  had  been  jailed  on  a proba- 
tion violation.  Her  family  filed  a wrongful 
death  suit  in  federal  court,  which  partially 
settled  in  November  2014  and  remains 
pending.  See:  Sanders  v.  County  of  Santa 
Cruz,  U.S.D.C.  (N.D.  Cal.),  Case  No.  5:13- 
cv-03205-EJD. 

On  October  6, 2012,  Richard  Prichard, 
59,  died  of  an  acute  blockage  in  a cardiac  ar- 
tery. The  grand  jury  found  that  even  though 


Prichard  was  intoxicated  at  more  than  twice 
the  legal  limit  when  he  was  first  brought 
to  the  jail,  he  was  not  put  in  a monitored 
detoxification  cell,  known  as  a sobering  cell. 
Instead  he  was  placed  in  open  seating  for 
over  four-and-a-half  hours  until  he  was 
found  dead. 

The  grand  jury  panel  faulted  guards 
for  deciding  not  to  place  Prichard  in  the 
sobering  cell  - a special  padded  room  which 
requires  15-minute  checks.  The  panel  was 
told  that  “on  an  extremely  busy  night,  these 
checks  can  disrupt  officer  routines,”  and  that 
“nurses  were  often  relieved  that  their  late 
night  medication  preparation  and  distribu- 
tion rounds  were  not  interrupted  by  calls  to 
the  intake  area  or  sobering  cell.” 

The  report  noted  “the  discretionary 
nature  of  this  process  creates  the  possibility 
that  staffjudgments  about  inmate  monitor- 
ing may  not  always  give  proper  attention  to 
inmates’  health  and  safety.” 

The  following  month,  on  Thanksgiving 
morning,  the  family  of  Brant  Monnett,  47, 
was  notified  by  jail  officials  that  two  days 
earlier  the  Santa  Cruz  tattoo  artist  had  been 
found  unresponsive  in  a detoxification  cell, 
given  CPR  and  declared  dead.  Jail  Lt.  Shea 
Johnson  said  medical  staff  had  cared  for 
Monnett  quickly. 

“We  get  a lot  of  [medical]  coverage 
throughout  the  night, ’’Johnson  stated.  “The 
program  manager  was  there  right  away.” 

Authorities  said  Monnett  had  injuries 
when  he  was  arrested,  but  none  serious 
enough  to  take  him  to  the  hospital.  A jail 
nurse  assessed  his  condition  and  asked 
about  prior  drug  use,  and  once  it  was  deter- 
mined he  had  recently  used  drugs,  he  was 
seen  by  a doctor.  Monnett  was  then  placed 
on  a “detox  protocol”  that  purportedly  in- 
cluded checks  by  medical  staff. 

However,  roughly  7 hours  after  his 
arrest,  Monnett  displayed  what  the  grand 
jury  report  said  were  “clinical  features  of 
early  symptoms  of  methadone  overdose. 
At  this  point ...  he  should  have  been  either 
hospitalized  or  transferred  ...  for  much 
closer  monitoring.” 

His  death  was  “a  shocker,”  said  Susie 
Monnett,  Brant’s  stepmother.  “Naturally, 
we  want  to  make  sure  everything  was  taken 
care  of  in  the  way  it  should  have  been.” 

On  January  11, 2013,  Bradley  Dreher, 
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47,  was  arrested  on  a felony  charge  of  mak- 
ing criminal  threats  stemming  from  a failed 
attempt  to  obtain  prescriptions  for  Valium 
and  Xanax  at  a local  clinic.  After  being 
examined  at  a hospital,  he  was  returned  to 
the  jail  and  placed  in  isolation  after  making 
statements  about  his  inability  to  get  along 
with  other  prisoners.  Two  days  later  he  was 
found  dead  in  his  cell  with  a bed  sheet  tied 
around  his  neck. 

Lastly,  on  July  17, 2013,  Amanda  Sloan, 
30,  was  found  hanging  in  her  cell  three 
days  after  she  had  been  told  she  would 
lose  custody  of  her  three  children  due  to 
her  arrest  on  weapons  charges  and  firing 
a gun  at  police.  The  grand  jury  report  said 
guards  found  a poster  covering  a large  hole 
in  her  cell  wall,  exposing  an  interior  pipe 
to  which  she  had  tied  a handmade  noose. 
Authorities  stated  they  also  found  a meth 
pipe  and  a razor  blade  that  she  had  hidden 
behind  other  posters. 

The  grand  jury  panel  faulted  the 
guard  on  duty  for  falsifying  records  about 
monitoring  Sloan  every  hour  as  required, 
noting  the  log  for  that  night  indicated  the 
guard  had  checked  on  her  five  different 
times,  though  the  video  record  for  the  unit 
showed  only  one  safety  check  had  been 
performed.  The  grand  jury  also  pointed  out 
the  failure  of  jail  staff  to  enforce  regulations 
that  prohibited  posters  in  the  cells,  some  of 
which,  the  report  said,  blocked  views  of  the 
prisoners  inside. 

“In  all  of  the  in-custody  death  cases, 
we  identified  failures  at  critical  points  in 
the  process.  In  some  instances,  individuals 
were  incorrectly  classified  or  not  properly 
monitored.  In  others,  inadequate  treat- 
ments were  applied,”the  19-member  panel 
concluded. 

“Certainly,  at  points,  we  were  pretty 
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shocked,”  said  grand  jury  foreperson  Nell 
Griscom,  who  indicated  four  of  the  five 
deaths  were  preventable.  “But  we  re  really 
hoping  that  with  the  improvements  they’re 
already  making  over  there,  and  with  our 
suggestions,  we ’re  hoping  they’re  going  to 
be  able  to  prevent  most,  if  not  all,  in  the 
future.” 

The  deaths  also  shocked  the  local 
community,  prompting  protest  marches 
and  calls  for  reform.  “Some  called  for  an 
independent  investigation  by  an  outside 
agency.  Others  noted  that  all  but  one  of 
these  deaths  occurred  after  CFMG  had 
assumed  responsibility  for  medical  care  at 
the  jail.  Because  of  the  reported  controver- 
sies and  lawsuits  surrounding  CFMG,  the 
County  Board  of  Supervisors’  decision  to 
outsource  medical  care  came  into  question,” 
the  grand  jury  noted. 

On  April  6, 201 3,  the  Santa  Cruz  activ- 
ist group  Sin  Barras  and  other  organizations 
staged  a protest  march  which  ended  with 
speeches  criticizing  conditions  at  the  jail 
and  the  decision  to  hire  CFMG  to  supply 
prisoner  medical  care.  The  company  has 
been  criticized  for  providing  poor  health- 
care services  at  other  jails,  including  in 
Monterey  County,  California.  [See:  PLN, 
June  2014,  p.l]. 

The  grand  jury  report  noted  that  the 
number  of  deaths  at  the  Santa  Cruz  County 
jail  over  the  11-month  period  was  more 
than  four  times  the  national  average.  Sixty 
percent  of  the  jail  deaths  occurred  within 


the  first  week  of  custody,  nearly  double  the 
national  average.  Further,  three  of  the  five 
deaths  were  due  to  heart  attacks  or  suicides, 
the  two  leading  causes  of  in-custody  deaths, 
which  was  only  slightly  higher  than  the 
national  average. 

The  jail  has  since  taken  steps  to  im- 
prove medical  care  for  prisoners,  including 
requiring  the  police  to  transport  suspects 
with  serious  injuries  to  the  hospital  before 
they  are  booked,  but  critics  contend  that’s 
likely  because  the  potential  liability  would 
hurt  CFMC’s  bottom  line. 

The  grand  jury  report  also  stated  that 
while  efforts  are  underway  to  improve 
prisoner  safety  at  the  jail,  they  might  not 
be  enough. 

“New  leadership  is  in  place  in  all  areas 
directly  involved  in  inmate  care,  including 
the  Corrections  Bureau,  CFMG,  and  CIT 
[Crisis  Intervention  Team].  New  staff 
members  have  been  hired,  and  protocols 
have  been  reviewed  and  upgraded,”  the 
report  said.  “Yet,  in  spite  of  these  improve- 
ments, we  believe  additional  changes  in 
protocols  and  procedures  are  needed  for 
the  protection  of  the  mental  and  physical 
health”  of  prisoners.  PI 

Sources:  “Five  Deaths  in  Santa  Cruz:  An 
Investigation  of  In-Custody  Deaths,"  2013- 
2014  Santa  Cruz  County  Grand  Jury  (May 
2014);  www.corspecops.com;  http://sfbayview. 
com;  www.santacruzsentinel.com;  www. 
thecalifornian.  com 
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Wisconsin  Prison  Guard  Union  Faces  Challenges 


A 2013  MEMO  ISSUED  BY  THEN-INCOMING 

Wisconsin  Department  of  Correc- 
tions (DOC)  Secretary  Edward  F.  Wall,  in 
which  he  warned  DOC  employees  to  stop 
spreading  rumors,  was  apparently  another 
example  of  contentious  relations  between 
the  state  and  its  prison  guards,  and  among 
the  guards  themselves. 

Wall’s  memo  to  a department  worker, 
obtained  by  the  Associated  Press  and  pub- 
lished on  February  1, 2013,  warned  DOC 
staff  to  stop  spreading  “false  and  malicious 
information,”  which  he  said  was  under- 
mining morale.  The  memo  was  verified  by 
Wall’s  office. 

Wall  was  reacting  to  rumors  which 
falsely  claimed  that  Wisconsin  Governor 
Scott  Walker  was  considering  privatizing 
the  state’s  prison  system  and  that  the  state 
was  building  another  prison,  and  which 
spread  “exaggerated  descriptions  of  physi- 
cal trauma  suffered  by”  DOC  employees 
in  prisoner-on-staff  assaults.  Wall  felt  that 
publicity  about  the  assaults  was  unwar- 
ranted, yet  added,  “It  doesn’t  mean  that 
the  assaults  were  not  serious ...  but  that  the 
resulting  physical  trauma  may  not  have  been 
as  serious  as  described....” 

In  2011,  Walker  had  approved  a change 
in  Wisconsin  law  that  stripped  public 
unions  in  the  state  of  most  of  their  col- 
lective bargaining  rights  and  made  union 
membership  voluntary.  It  also  made  it  more 
difficult  for  unions  to  win  recognition  from 
the  state. 

Under  the  law,  known  as  Act  10,  unions 
may  bargain  over  wages  but  are  prohibited 
from  negotiating  over  working  conditions, 


by  Derek  Gilna 

overtime,  sick  leave  and  a variety  of  other 
issues,  as  they  could  before  Act  10  was  ap- 
proved. At  the  time,  collective  bargaining 
had  been  criticized  as  giving  unions  too 
much  power  in  the  workplace. 

Marty  Biel,  head  of  the  1,900-mem- 
ber Wisconsin  State  Employees  Union 
(WSEU),  said  the  change  in  the  law  made 
prison  workers  feel  unsafe,  leading  to  an 
increasing  number  of  assaults  on  staff. 

He  did  not  explain  how  the  new  labor 
rules,  instituted  as  a way  to  save  money 
for  a state  that  was  running  a large  deficit 
in  all  departments,  including  corrections, 
could  somehow  cause  a sudden  increase 
in  assaults  on  prison  staff,  and  neither  he 
nor  the  union  released  statistical  data  to 
substantiate  that  claim. 

Further,  American  Federation  of 
State,  County  and  Municipal  Employees 
(AFSCME)  union  spokesman  Gary  Biel 
complained  about  lack  of  staff  training, 
short-staffing  and  a lack  of  administrative 
concern  for  DOC  employees. 

Prison  workers  “have  no  due  process,  in 
fact  less  than  most  inmates,  and  feel  isolated 
and  on  their  own....  In  some  areas  [guards] 
spend  more  time  with  inmates  than  with 
their  families,”  Biel  said. 

Another  fallout  from  Act  10  was  the 
decertification  of  5,400  unionized  prison 
workers  who  broke  away  from  the  WSEU 
in  July  2013  to  form  a rival  union,  the 
Wisconsin  Association  for  Correctional 
Law  Enforcement  (WACLE). 

Act  10  requires  unions  to  conduct 
annual  votes  in  which  at  least  51%  of  the 
membership  supports  the  union.  In  July 


2014,  the  Wisconsin  Employment  Rela- 
tions Commission  ruled  that  WACLE  had 
not  received  enough  votes  to  be  recognized 
by  the  state  because  most  of  the  eligible 
5,400  workers  did  not  vote. 

Organizers  of  the  new  union  have 
also  come  under  fire  for  allegedly  starting 
WACLE  with  funds  they  took  from  AF- 
SCME. In  a September  10,  2014  ruling,  a 
state  appellate  court  upheld  a default  judg- 
ment against  former  AFSCME  Council  24 
union  officials  who  represented  workers  at 
Taycheedah,  Dodge,  Waupun  and  other  state 
correctional  facilities,  because  they  had  failed 
to  meet  a court-required  filing  deadline. 

When  they  left  AFSCME,  the  of- 
ficials took  with  them  “thousands  of 
dollars”  in  dues  collected  from  members 
to  start  WACLE,  according  to  Peggy 
Lautenschlager,  an  attorney  for  Council 
24,  prompting  AFSCME  to  sue  to  recover 
the  funds. 

In  an  eight-page  opinion,  the  District 
III  Court  of  Appeals  concluded  that  the 
explanation  offered  by  the  new  union’s  lead- 
ers that  they  failed  to  respond  to  the  suit 
by  the  deadline  because  they  faced  “just  too 
many  lawsuits  against  too  many  defendants” 
was  insufficient. 

“[A]  reasonable,  prudent  person  would 
not  ignore  a summons,”  the  appellate  court 
wrote.  See:  Wis.  State  Prison  Emples.  Waupun 
Local  18  v.  Meehan , 2014  WI  App.  110, 
2014  Wise.  App.  LEXIS  729  (Wis.Ct.App. 
2014).  PI 

Sources:  www.madison.com,  www.jsonline. 
com,  Associated  Press,  www.fdlreporter.com 
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Eighth  Circuit:  No  Qualified  Immunity  for  Jail  Prisoner 
Raped  in  Unlocked  Cell;  $60,000  Verdict  at  Trial 

by  Mark  Wilson 


On  May  20, 2014, the  Eighth  Circuit 
Court  of  Appeals  affirmed  the  denial 
of  qualified  immunity  to  a Missouri  jail 
administrator  in  a case  involving  the  rape 
of  a pretrial  detainee. 

Within  five  days  of  being  booked  into 
Missouri’s  Macon  County  Jail  in  August 
2010,  nineteen-year-old,  135-pound  detain- 
ee Cody  Lee  Walton  was  raped  by  another 
prisoner,  Nathan  Flennory,  35,  a 195-pound 
registered  sex  offender.  At  the  time,  Walton 
was  jailed  on  charges  of  vehicle  theft  and 
carrying  a gun  without  a permit. 

Flennory  had  a history  of  violence  that 
included  assault  on  a law  enforcement  officer, 
domestic  assault  and  unlawful  use  of  a weap- 
on. Just  four  days  before  he  attacked  Walton, 
Flennory  pleaded  guilty  to  forcible  rape. 

Guard  Ryszard  Bilinski  routinely  vio- 
lated the  jail’s  unwritten  policy  to  lock  the 
cell  doors  at  night,  and  jail  administrator 
David  Moore  verbally  reprimanded  Bilinski 
when  he  discovered  that  Bilinski  had  left 


the  cells  unlocked.  Yet  just  three  months 
before  attacking  Walton,  Flennory  entered 
another  prisoner’s  unlocked  cell  as  he  slept 
and  bit  his  penis.  Even  after  that  incident 
the  cells  were  not  locked  at  night,  allowing 
Flennory  to  rape  Walton. 

After  learning  of  the  rape,  Sheriff 
Robert  Dawson  issued  written  reprimands 
to  Moore  and  Bilinski,  and  placed  Moore 
on  probation  for  90  days  for  not  enforcing 
policy.  Dawson  called  the  rape  “a  very  tragic 
event”  and  “one  of  the  most  serious  events” 
at  the  jail  during  his  tenure. 

Walton  filed  suit  alleging  jail  officials 
were  deliberately  indifferent  to  the  known 
risk  posed  by  leaving  cell  doors  unlocked 
overnight  while  Flennory,  a violent  sex  of- 
fender, was  held  at  the  jail.  The  district  court 
denied  the  defendants’ motion  for  summary 
judgment  based  on  qualified  immunity  and 
they  filed  an  interlocutory  appeal. 

The  Eighth  Circuit  affirmed  the  de- 
nial of  qualified  immunity  to  Moore  in  a 


lengthy  ruling,  finding  that  “despite  prison 
policies  requiring  frequent  cell  checks  with 
nighttime  lockdowns,  Moore  and  his  jail- 
ers actually  did  next  to  nothing.  At  night, 
cells  were  rarely  checked  and  never  locked.” 
Therefore,  the  appellate  court  concluded, 
“Moore  is  not  entitled  to  qualified  immu- 
nity at  this  stage  of  the  case.” 

The  Court  of  Appeals  found  that  the 
district  court  had  improperly  denied  quali- 
fied immunity  to  Sheriff  Dawson,  however, 
because  “the  undisputed  evidence”  estab- 
lished that  unlike  Moore,  Dawson  “did  not 
know  inmates  like  Walton  were  in  jeopardy” 
of  being  sexually  assaulted.  See:  Walton  v. 
Dawson,  752  F.3d  1109  (8th  Cir.  2014), 
rehearing  and  rehearing  en  banc  denied. 

Following  remand  the  case  went  to  a 
jury  trial  in  October  2014,  resulting  in  a 
160,000  verdict  against  Moore.  Walton’s 
attorneys  subsequently  filed  a motion  for 
an  award  of  $929,823  in  attorneys’ fees  and 
costs,  which  remains  pending.  PI 
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Eighth  Circuit:  Deliberate  Indifference  Standard  Governs 
Medical  Care  for  Civilly  Committed  Detainees 

by  Mark  Wilson 


On  February  4,  2014,  the  Eighth 
Circuit  reversed  a district  court’s  denial 
of  qualified  immunity,  finding  that  it  had 
applied  the  wrong  constitutional  standard. 

Daniel  J.  Scott  was  involuntarily  com- 
mitted to  the  Iowa  Civil  Commitment 
Unit  for  Sexual  Offenders  (CCUSO).  In 
August  2010,  he  discovered  two  hard  boils 
on  his  buttocks.  On  August  16, 2010,  Nurse 
Practitioner  Mary  Benson  examined  the 
area  and  found  “two  ‘superficial  scratches, 
not  boils.’”  She  prescribed  antibiotics. 

Scott  again  sought  treatment  nine  days 
later,  but  Benson  refused.  “There’s  noth- 
ing wrong  with  you,  all  you  are  wanting  is 
attention — stop  it  now,”  she  said. 

On  August  27,  2010,  Benson  saw 
Scott  for  “a  pinpoint  hole  that  exuded 
purulent  drainage.”  A stronger  antibiotic 
was  ordered. 

The  following  month,  Benson  refused  to 
examine  Scott  because  it  was  a holiday  week- 
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end  and  the  medical  clinic  was  closed,  though 
she  provided  a telephone  consultation. 

On  September  7,  2010,  Benson  saw 
Scott  and  “observed  a ‘foul  odor  coming 
from  Mr.  Scott’s  perianal  area.’”  Scott  was 
sent  to  a hospital  where  he  underwent  two 
surgeries  to  remove  diseased  tissue.  While 
hospitalized  he  suffered  a heart  attack,  but 
soon  returned  to  CCUSO  even  though  his 
leg  remained  very  swollen. 

Scott  was  hospitalized  again  after  he  was 
found  unresponsive  on  October  16,  2010. 
Diagnosed  with  sepsis,  the  lower  portion  of 
one  of  his  legs  had  to  be  amputated. 

He  filed  suit  in  federal  court  in  2011, 
alleging  that  Benson  and  other  staff  had 
provided  constitutionally  inadequate  medi- 
cal care. The  district  court  denied  Benson’s 
summary  judgment  motion  raising  a 
qualified  immunity  defense,  and  she  filed 
an  interlocutory  appeal. 

The  Eighth  Circuit  reversed  the  district 
court’s  summary  judgment  order,  finding  it 
had  analyzed  Scott’s  claims  under  an  incor- 
rect constitutional  standard. 

“Both  parties  argued  to  the  district 
court  that  the  deliberate  indifference  stan- 

Court  Finds  PLN's 
Arizona  Jail;  Case 

A FEDERAL  DISTRICT  COURT  IN  ARIZONA 

held  that  officials  at  the  Pinal  County 
Jail  (PCJ)  in  Florence,  Arizona  violated 
Prison  Legal  News’  First  and  Fourteenth 
Amendment  rights  by  censoring  PLN 
publications. The  court  denied  qualified  im- 
munity to  several  of  the  defendants  in  their 
individual  capacity  and  found  the  county 
faced  municipal  liability.  The  jail  changed 
its  mail  policy,  then  agreed  to  settle  the 
case  before  trial. 

Beginning  in  February  2011,  PLN 
mailed  its  monthly  publication,  an  in- 
formational brochure  pack  and  the  book 
Protecting  Your  Health  ajid  Safety  to  prison- 
ers at  PCJ.  Jail  employees  were  unfamiliar 
with  PLN,  and  magazines  and  newspapers 
had  never  been  delivered  to  prisoners  at 
the  facility. 

Despite  PLN’s  publications  not  pos- 


dard  from  the  Eighth  Amendment  should 
govern  Scott’s  Fourteenth  Amendment 
claim,”  the  Court  of  Appeals  wrote,  noting 
that  he  was  a civilly  committed  detainee. 
“The  district  court  instead  analyzed  Scott’s 
claim  under  the  professional  judgment 
standard  from  Youngberg  v.  Romero , 457 
U.S.  307  (1982).” 

The  appellate  court  explained  that  it 
applies  “the  deliberate  indifference  standard 
from  the  Eighth  Amendment”  when  “a  pa- 
tient’s Fourteenth  Amendment  claim  is  for 
constitutionally  deficient  medical  care.”  Since 
applying  that  standard  “is  a ‘factually-intensive 
inquiry’  that  proceeds  very  differently  from 
the”  Youngberg  analysis,  the  Eighth  Circuit 
remanded  the  case  to  the  district  court  “to 
apply  the  deliberate  indifference  standard  in 
the  first  instance.”  See:  Scott  v.  Benson,  742 
F.3d  335  (8th  Cir.  2014). 

Following  remand,  the  district  court 
again  denied  Benson’s  motion  for  summary 
judgment  on  May  12,  2014,  finding  there 
was  “a  genuine  issue  of  material  fact  related 
to  Mr.  Scott’s  deliberate  indifference  medi- 
cal claim.”  This  case  remains  pending  with 
a bench  trial  scheduled  in  July  2015.  PJ 

Rights  Violated  by 
Settles  for  $15,293 

ing  any  safety  or  security  threat,  they  were 
rejected  and  returned.  Several  reasons  were 
cited  by  jail  staff,  including  a blanket  ban  on 
magazines  and  newspapers,  a publisher-only 
rule  and  a one-page/postcard  limitation  on 
correspondence.  In  many  cases,  PLN  did 
not  receive  notice  of  the  rejections  and  some 
of  its  mail  was  simply  destroyed. 

Both  parties  moved  for  summary 
judgment.  There  was  no  dispute  that  PCJ’s 
policy  banning  all  newspapers  and  maga- 
zines violated  the  First  Amendment,  which 
was  a clearly  established  right  at  the  time; 
therefore,  the  district  court  held  certain 
defendants  were  not  entitled  to  qualified 
immunity.  Specifically,  it  found  that  De- 
tention Aides  Alyssa  Romero,  Laurenda 
Hensley-Salisberry  and  Cheryl  McBirnie 
had  improperly  returned  or  destroyed 
PLN’s  publications. 
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That  those  defendants  were  merely  fol- 
lowing the  orders  of  supervisory  employees 
did  not  relieve  them  of  liability.  Likewise, 
the  district  court  found  the  supervisory  staff 
members  were  personally  involved  and  faced 
liability,  though  command  staff  were  not 
personally  involved  and  thus  were  not  liable. 
Although  the  jail’s  policy  did  not  expressly 
ban  newspapers  and  magazines,  it  was  the 
practice  at  PCJ  to  effect  such  a ban.  As  Pinal 
County  had  failed  to  conduct  adequate  train- 
ing, it  faced  liability  for  the  unconstitutional 
practices  of  jail  employees  and  for  imple- 
menting the  publisher-only  rule. 

In  a March  20,  2013  order  on  the 
parties’  summary  judgment  motions,  the 
court  held  that  the  jail’s  publisher-only  rule 
violated  PLN’s  First  Amendment  rights. 
PCJ  changed  its  policy  in  the  wake  of  the 
litigation,  but  its  new  policy  was  not  much 
better.  The  revised  policy  allowed  publica- 
tions only  from  “the  publisher,  a book  club, 
or  other  approved  commercial  supplier,”  and 
applied  to  only  four  national  publishers. 

The  new  policy  allowed  PLN  materials, 
but  it  was  unclear  under  what  criteria;  other 
non-profits  similar  to  PLN  had  their  pub- 
lications banned  under  the  revised  policy. 


The  district  court  ordered  the  defendants  to 
respond  further  on  this  issue  before  it  ruled 
on  whether  to  grant  injunctive  relief. 

The  court  held  the  one-page/postcard 
rule  was  a constitutional  way  to  reduce  the 
volume  of  mail  at  the  jail  in  order  to  con- 
trol contraband.  It  also  held  the  failure  to 
provide  PLN  with  notice  of  rejection  of  its 
publications  and  an  opportunity  to  appeal 
violated  its  Fourteenth  Amendment  due 
process  rights. 

The  parties  settled  the  case  prior  to 
trial  in  December  2014,  with  Pinal  County 
agreeing  to  pay  a total  of  $15,293  to  PLN 
in  damages  and  attorney  fees. 

PLN  was  ably  represented  by  attorneys 
Ernest  Galvan,  Sanford  Rosen  and  Blake 
Thompson  with  Rosen  Bien  Galvan  and 
Grunfeld  in  San  Francisco,  California;  Dan 
J.  Pochoda  with  the  Arizona  ACLU;  and 
Human  Rights  Defense  Center  general 
counsel  Lance  Weber.  See:  PLN  v.  Babeu, 
U.S.D.C.  (D.  Ariz.),  Case  No.  2:ll-cv- 
01761-DJH. 

During  the  course  of  the  litigation, 
Pinal  County  Sheriff  Paul  Babeu,  named 
as  a defendant  in  the  suit,  was  running  for 
Congress  on  an  anti-immigration  platform 


when  his  male  lover  made  public  allega- 
tions that  Babeu  had  threatened  him  with 
deportation  if  he  disclosed  that  the  sheriff, 
a Republican,  was  a closeted  homosexual. 
His  lover  was  reportedly  an  undocumented 
Mexican  immigrant.  [See:  PLN,  April  2013, 

P-11]. 

Babeu  admitted  that  he  was  gay,  de- 
nied making  threats  and  dropped  out  of 
the  Congressional  race.  It  turned  out  that 
Babeu  had  posted  compromising  photos 
of  himself  on  various  gay  dating  websites. 
He  was  overwhelmingly  reelected  sheriff 
of  Pinal  County  in  2012,  becoming  one  of 
the  first,  if  not  the  first,  openly  gay  Repub- 
lican sheriffs  in  the  country.  A veteran  who 
served  in  the  Army  National  Guard,  during 
a deposition  Babeu  acknowledged  he  had 
lied  under  oath  while  in  the  military  about 
being  gay.  FJ 
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Life  Sentences  Spike  in  Recent  Years  - Especially  in  Utah 


A RECENT  RESEARCH  STUDY  AND  NEWS 

reports  have  revealed  an  increase  in  the 
number  of  prisoners  across  the  nation  - and 
particularly  in  Utah  - sentenced  to  life  in 
prison  with  no  possibility  of  parole. 

In  a report  released  in  September 
2013,  The  Sentencing  Project  found  that 
since  1984,  the  number  of  life  sentences 
has  quadrupled  to  an  “unprecedented 
level.”  A survey  of  all  50  states  and  the 
federal  Bureau  of  Prisons  by  the  Wash- 
ington, D.C. -based  nonprofit  organization 
reported  that  of  the  approximately  160,000 
prisoners  sentenced  to  life  nationwide, 
50,000  are  not  eligible  for  parole  - an 
increase  of  22%  since  2008. 

In  Utah,  data  gathered  by  The  Sentenc- 
ing Project  supported  independent  research 
by  7 he  Salt  Lake  Tribune  that  found  105 
first-degree  felony  offenders  were  serving 
life  sentences,  with  another  1,943  prison- 
ers serving  five  years  to  life  on  first-degree 
felony  convictions. 

Additionally,  research  shows  the 
chances  that  any  of  those  prisoners  will 
be  paroled  are  becoming  increasingly  slim 
as  the  Utah  Board  of  Pardons  and  Parole 
exercises  its  power  under  the  state’s  indeter- 
minate sentencing  scheme. The  Sentencing 
Project  noted  that  prisoners  tend  to  be 
incarcerated  longer  in  states  with  indeter- 
minate sentencing. 

In  recent  years  the  Utah  Board  of  Par- 
dons and  Parole  has  negated  the  possibility 
of  release  for  dozens  of  prisoners,  since  the 
state  legislature  granted  the  board  unprec- 
edented authority.  The  courts,  in  response 
to  legal  challenges  from  prisoners  denied 
parole,  have  thus  far  affirmed  the  board’s 
power  to  do  so. 


According  to  The  Tribune,  of  the  105 
prisoners  serving  “board- issued  natural  life 
sentences”  in  the  Utah  Department  of  Cor- 
rections as  of  October  2012,  73  - or  68% 
- of  those  sentences  were  issued  within  the 
previous  four  years. 

One  such  prisoner,  Elroy  Tillman,  78, 
was  sentenced  to  die  for  a murder  con- 
viction in  1982,  but  three  years  later  was 
resentenced  to  five  years  to  life.  Tillman 
believed  he  would  someday  be  released, 
but  in  2009,  after  serving  more  than  25 
years,  the  board  snatched  away  his  pos- 
sibility of  parole  and  decided  he  should 
die  in  prison. 

In  one  of  several  legal  challenges  to 
the  board’s  authority,  Tillman  argued  be- 
fore the  10th  Circuit  Court  of  Appeals  that 
the  “illegal  natural  life  prison  sentence” 
imposed  by  the  board  was  unconstitu- 
tional. But  in  August  2012  the  appellate 
court  ruled  that  there  was  nothing  unlaw- 
ful about  the  board’s  action.  See:  Tillman 
v.  Bigelow,  484  Fed.  Appx.  286  (10th  Cir. 
2012). 

“I’m  just  saying  that  the  board  is  out 
of  control,”  Tillman  said.  “They’re  giving 
people  sentences  that  are  not  even  on  the 
books.  The  board  thinks  they’re  a court  and 
want  to  retry  the  crime.” 

A spokesman  for  the  Board  of  Pardons 
and  Parole  vehemently  denied  that  board 
members  arbitrarily  and  routinely  impose 
life  sentences  through  parole  denials,  in- 
stead blaming  prosecutors  who  opt  against 
seeking  the  death  penalty  for  first-degree 
felony  offenders. 

“The  board  doesn’t  sentence  anyone  but 
rather  has  discretion  about  releasing  people 
who  have  a first-degree  felony  indetermi- 


nate sentence,  which  comes  down  through 
a judge  or  jury,  in  which  ‘up  to  life’provides 
the  possibility  of  serving  one’s  natural  life 
in  prison,”  insisted  board  spokesman  Jim 
Hatch.  “Only  a judge  or  jury  can  sentence 
someone  to  life  without  parole,  which  we 
don’t  get  involved  in,  and  there  are  more  of 
those  sentences  occurring  in  recent  years 
in  lieu  of  prosecutors  seeking  the  death 
penalty.” 

Nowhere  else  in  the  country,  The 
Tribune  reported,  is  there  a sentencing 
structure  as  unique  as  Utah’s.  Judges  and 
juries  still  determine  a defendant’s  guilt  or 
innocence,  but  if  found  guilty,  defendants 
receive  indeterminate  sentences  “as  set  by 
lawmakers.”  The  parole  board  ultimately 
decides  “how  much  retribution  to  exact  and 
whether  redemption  is  possible.” 

First-degree  felons  in  Utah  - includ- 
ing those  convicted  of  murder,  rape,  child 
kidnapping,  aggravated  burglary,  arson 
and  possession  of  a controlled  substance 
with  intent  to  distribute  near  a school  - 
are  subject  to  a natural  life  sentence  at  the 
board’s  discretion.  Most  who  are  convicted 
of  murder  will  wait  at  least  22  years,  and 
possibly  longer,  before  coming  up  for  pa- 
role. Those  who  receive  board-issued  life 
sentences,  according  to  The  Tribune,  tend 
to  be  “murderers,  rapists,  pedophiles  and 
repeat  offenders.” 

The  board’s  actions  have  prompted  calls 
for  criminaljustice  reform  in  Utah.  Writing 
in  a joint  editorial  published  in  The  Tribune 
on  August  22, 2014,  Kent  Hart,  executive 
director  of  the  Utah  Association  of  Crimi- 
nal Defense  Lawyers,  and  Anna  Brower, 
public  policy  advocate  for  the  state  chapter 
of  the  American  Civil  Liberties  Union, 
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chronicled  faults  in  the  current  system. 

“The  board  is  not  required  to  follow  the 
sentencing  guidelines  designed  by  our  Sen- 
tencing Commission,”  they  wrote.  “It  does 
not  need  to  provide  a justification  when  it 
deviates  from  the  sentencing  guidelines, 
even  when  it  exceeds  the  recommended 
sentence  by  100  percent,  300  percent  or 


500  percent.  There  is  no  appeals  process  for 
parole  decisions.” 

They  added:  “The  parole  board  is  not 
required  to  justify  its  decisions  to  any 
person  or  institution.  It  does  not  report  to 
the  Legislature,  the  governor  or  the  Utah 
Supreme  Court.  There  is,  literally,  no  other 
state  system  that  functions  in  this  way.” 


Hart  noted  that  according  to  studies, 
natural  life  sentences  “may  help  our  sense 
of  justice  and  retribution,  but  ultimately 
[are]  a waste  of  money  and  a waste  of  hu- 
man life.” 

Sources:  The  Salt  Lake  Tribune , www. 
acluutah.  org 


Montana:  Extradition  Costs  Not  Recoverable  as  Restitution 


The  Montana  Supreme  Court  has 
unanimously  held  that  a restitution 
order  for  extradition  costs  is  invalid. 

Mark  M.  Macy,  Jr.  was  convicted  of 
various  felony  offenses  in  Montana.  He 
was  transferred  to  a pre-release  center  in 
October  2010,  but  absconded  and  fled  to 
Idaho. 

On  February  7,  2011,  Idaho  police 
attempted  to  stop  Macy’s  vehicle  for  speed- 
ing. He  led  them  on  a high  speed  chase 
before  police  officers  fired  over  a dozen 
rounds  into  his  vehicle,  injuring  him  and 
killing  his  wife. 

Macy  was  arrested  and  extradited  to 
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Montana,  where  he  pleaded  guilty  to  escape. 

He  was  sentenced  to  10  years  in  prison 
with  two  suspended  and  ordered  “to  pay 
restitution  to  the  State  in  the  amount  of 
$694.50  for  the  costs  incurred  in  extraditing 
him  back  to  Montana.” 

The  state  Supreme  Court  reversed  the 
lower  court’s  restitution  order  on  February 
11,  2014.  Under  Montana  law,  restitution 
may  be  collected  by  “a  governmental  entity 
only  when  that  entity  suffers  property  dam- 
age in  the  commission  of  a crime,  or  incurs 
costs  in  the  investigation  or  apprehension 
of  an  escaped  person.” 

Noting  that  it  had  previously  held  that 


extradition  costs  do  not  constitute  “property 
damage,”  the  Court  agreed  with  Macy  that 
the  relevant  inquiry  was  “whether  the  State 
incurred  costs  during  ‘the  apprehension  or 
attempted  apprehension  of  the  escapee.’” 

Finding  that  Idaho,  not  Montana,  had 
“apprehended”  Macy,  the  Supreme  Court 
concluded  “the  statute  does  not  include 
the  separate  cost  of  extraditing  Macy  back 
to  the  State  of  Montana  as  a recoverable 
item.”  Accordingly,  the  Court  held  that  the 
sentencing  court  lacked  “statutory  author- 
ity to  impose  the  cost  as  restitution.”  See: 
Montana  v.  Macy , 2014  MT  34,  318  P.3d 
706  (Mont.  2014). 
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California:  Local  Ordinances  Banning 
Sex  Offenders  from  Parks  Invalidated 


On  April  23,  2014,  the  California 
Supreme  Court  refused  to  review  two 
lower  court  decisions  that  invalidated  local 
ordinances  barring  sex  offenders  from  parks 
and  other  public  places. 

In  2006,  California  voters  passed  Jes- 
sica’s Law,  which,  among  other  provisions, 
prohibits  registered  sex  offenders  from  liv- 
ing within  2,000  feet  of  schools  and  parks. 
Some  prosecutors  have  complained  that 
such  restrictions  do  not  go  far  enough. 

Orange  County  District  Attorney  Tony 
Rackauckas  spearheaded  efforts  to  tighten 
restrictions  on  sex  offenders  by  enacting  city 
and  county  ordinances  banning  them  from 
parks  and  other  public  areas. The  ordinances 
spread  like  wildfire  across  California,  as 
Rackauckas  advised  communities  on  how 
to  implement  similar  bans. 

A total  of  70  California  cities  and  five 
counties  ultimately  enacted  such  measures 
according  to  Janice  Bellucci,  a Santa  Maria 
attorney  and  president  of  a group  called 
California  Reform  Sex  Offender  Laws,  an 
affiliate  of  the  national  organization  Reform 
Sex  Offender  Laws  (RSOL). 

El  Dorado  County  District  Attorney 
Vern  Pierson  blamed  state  lawmakers  for  the 
local  ordinances.  “This  is  more  than  anything 
else  due  to  the  Legislature’s  inability  to  craft 
appropriate  legislation  to  control  the  behav- 
ior and  conduct  of  sex  offenders  that  are  out,” 
claimed  Pierson.  “It’s  trying  to  balance  the 


by  Mark  Wilson 

competing  rights  here  in  an  appropriate  way 
that  safeguards  the  children.” 

He  apparently  didn’t  differentiate 
between  sex  offenders  who  do  not  commit 
crimes  against  children.  In  any  event,  the 
California  Supreme  Court  effectively  struck 
down  all  75  local  sex  offender  ordinances 
by  refusing  to  review  a lower  court  decision 
that  invalidated  Irvine’s  ordinance. 

Irvine  Municipal  Code  § 4-14-803  pro- 
hibited any  person  required  to  register  as  a sex 
offender  due  to  a crime  involving  a minor  from 
entering  any  city  park  or  recreational  facility 
without  written  permission  by  the  police  chief. 

Jean  Pierre  Cuong  Nguyen,  a registered  sex 
offender,  entered  an  Irvine  park  in  September 
2012  without  the  police  chief’s  permission. 

Rackauckas’  office  learned  of  Nguyen’s 
park  visit  and  filed  a misdemeanor  com- 
plaint, charging  him  with  a violation  of  § 
4-14-803.  The  Superior  Court  of  Orange 
County  granted  Nguyen’s  demurrer  to  the 
complaint,  finding  that  state  law  preempted 
§ 4-14-803  and  the  ordinance  was  uncon- 
stitutionally vague  and  overbroad. 

Rackauckas  appealed  but  the  California 
Court  of  Appeal  for  the  Fourth  Appel- 
late District  affirmed  the  Superior  Court’s 
judgment  on  January  10, 2014,  holding  that 
local  governments  cannot  impose  restrictions 
on  sex  offenders  more  stringent  than  those 
imposed  by  state  law.  See:  People  v.  Nguyen, 
222  Cal.App.4th  1168, 166  Cal.Rptr.3d  590 


(Cal.  App.  4th  Dist.  2014). 

The  California  Supreme  Court  denied 
Rackauckas’ request  to  review  the  appellate 
decision;  it  also  refused  to  hear  a second, 
similar  case  involving  a sex  offender  cited 
for  attending  a company  picnic  at  a county 
park.  [See:  PLN,  Sept.  2014,  p.20]. 

“We  still  believe  that  we  were  right  on 
the  law  and  we  respectfully  disagree,”  said 
Susan  Kang  Schroeder,  Rackauckas’  chief  of 
staff.  “We  don’t  regret  the  choices  that  we 
made  in  trying  to  keep  sex  offenders  out  of 
parks  and  keep  children  safe.” 

Nevertheless,  she  admitted  that  the 
Supreme  Court’s  refusal  to  review  the 
lower  court  decisions  effectively  invalidated 
all  local  sex  offender  ordinances.  “If  I read 
the  tea  leaves  correctly,  it’s  probably  dead 
everywhere  in  California,”  she  said. 

Bellucci  has  been  suing  over  many  of 
the  local  ordinances,  calling  such  challenges 
a “civil  rights  issue. ”On  March  31,2014  she 
filed  a federal  lawsuit  challenging  a South 
Lake  Tahoe  ordinance  which  prohibits  sex 
offenders  from  being  in  or  within  300  feet 
of  public  or  private  schools,  parks,  video 
arcades,  swimming  pools  or  other  areas 
where  children  might  congregate. 

The  suit  argues  that  the  ordinance 
prohibits  her  clients  from  visiting  doctor’s 
offices,  hospitals  and  even  businesses  they 
may  own  that  are  adjacent  to  areas  encom- 
passed by  the  ordinance. 
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South  Lake  Tahoe  suspended  en- 
forcement of  its  ordinance  in  response  to 
Bellucci’s  suit.  The  city’s  attorney,  Thomas 
Watson,  said  the  city  had  entered  into 
settlement  negotiations  with  Bellucci  and 
would  likely  need  to  rescind  the  ordinance 
in  light  of  the  Supreme  Court’s  action.  El 
Dorado  County  also  rescinded  its  ordinance 
in  response  to  a previous  lawsuit. 

Some  prosecutors  remain  unapolo- 
getic  about  pushing  ordinances  that  impose 
blanket  restrictions  on  the  civil  rights  of  an 
entire  class  of  citizens,  albeit  an  unpopular 
and  stigmatized  class.  “We  felt  like,  for  what 
it’s  worth  ...  it’s  good  for  sex  offenders  not  to 
be  around  children,”  Schroeder  declared. 

According  to  DA  Pierson,  however,  that 
was  not  the  intent  in  El  Dorado  County.  “I 
think  there’s  this  misimpression  that  we  want 
to  ban  sex  offenders  from  going  anywhere 
and  doing  anything,”  he  said.  “What  were 
attempting  to  do  is  deal  with  the  unusual  situ- 
ations where  they’re  predatory.  If  they  go  to  an 
ice  skating  rink  because  they  want  to  look  at 
the  young  children,  that’s  who  were  trying  to 
prevent  from  being  in  that  kind  of  situation.” 

Bellucci  agrees  that  the  California 
legislature  should  address  the  issue  in  a way 


that  differentiates  between  predatory  and 
non-predatory  sex  offenders.  Pierson  sug- 
gested, however,  that  the  legislature’s  failure 
to  address  the  need  for  balanced  restrictions 
may  lead  to  new  local  initiatives. 

In  the  meantime,  the  California  Su- 
preme Court’s  decision  to  effectively  uphold 
the  lower  court  rulings  invalidating  local 
ordinances  is  a “major  victory,”  said  Bellucci. 
“It  means  that  our  people  on  the  [state’s 
sex  offender]  registry  - and  we  have  over 
105,000  now  - can  go  to  public  and  private 
places  that  they  could  not  go  before.” 

An  October  11,2014  news  article  in  The 
Sun  reported  that  Bellucci  has  filed  federal 
lawsuits  challenging  sex  offender  ordinances 
in  18  cities,  including  Ontario,  National 
City,  Adelanto,  Victorville,  Carson,  South 
Pasadena  and  Commerce.  Frfteen  of  the  suits 
have  settled.  She  has  partnered  with  Frank 
Lindsay,  62,  who  has  been  on  the  state’s  sex 
offender  registry  for  35  years  and  serves 
as  a plaintiff  in  the  lawsuits.  Thirty- eight 
California  cities  have  agreed  to  repeal  their 
local  ordinances  to  avoid  being  sued,  many 
taking  action  after  the  Supreme  Court’s 
decision,  while  another  six  cities  suspended 
enforcement  of  their  ordinances. 


“The  way  I look  at  it  is  that  I’m  protect- 
ing the  Constitution  of  the  United  States 
as  well  as  the  state  of  California,”  Bellucci 
remarked. 

A 2014  report  by  the  California  Sex 
Offender  Management  Board  found 
the  vast  majority  - around  93%  - of  sex 
crimes  involving  children  are  committed 
by  offenders  who  know  the  victim,  not  by 
strangers.  Further,  a report  released  by  the 
California  Department  of  Corrections  and 
Rehabilitation  in  2013  determined  that  just 
1.8  percent  of  registered  sex  offenders  are 
re-incarcerated  for  new  sex  crimes. 

“All  elected  officials  take  an  oath  of  of- 
fice to  protect  the  Constitution  of  the  U.S. 
and  the  state  of  California,  and  they’re  not 
doing  it,”  Lindsay  noted.  “The  Constitution 
is  being  trampled  upon  when  it  comes  to  sex 
offenders.  Who’s  next  to  go  on  this  list?” 

As  previously  reported  in  PLN,  some 
states  have  already  started  registries  for 
offenders  convicted  of  murder  and  various 
drug  crimes.  [See:  PLN,  April  2012,  p.30; 
Oct.  2008,  p.32].P 

Sources:  www.sacbee.com, www.sbsun.com, 
www.  voiceofoc.  org,  www.  nationalrosl.  org 
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United  States,  Britain  Offer  Training  to 
"I m prove"  Prison  Conditions  in  Afghanistan 


WHILE  ATTEMPTING  TO  LIBERATE 
Afghanistan  from  the  tyranny  of  the 
Taliban,  the  U.S.  and  Great  Britain  have 
given  the  Afghans  incarceration-related 
tools  and  training,  ostensibly  to  improve 
conditions  in  that  nation’s  prisons. 

Since  2011,  the  U.S.  State  Department 
has  operated  the  International  Correctional 
Management  Training  Center  (ICMTC)  in 
Canon  City,  Colorado,  where  prison  war- 
dens from  Afghanistan  have  learned  how  to 
manage  their  facilities  and  prisoners. 

The  ICMTC,  funded  by  a 11.6  million 
federal  grant,  uses  Colorado  Department  of 
Corrections  (CDOC)  staff  on  the  site  of  a 
decommissioned  state  prison  for  women  to 
teach  the  Afghans  - and  a host  of  prison 
officials  from  other  nations,  including  Mex- 
ico, Brazil,  Morocco  and  Lebanon  - how 
to  handle  their  most  dangerous  prisoners, 
usually  through  solitary  confinement. 

A written  statement  issued  jointly 
by  the  U.S.  Department  of  State  and 
Colorado  Correctional  Industries,  a divi- 


sion of  the  CDOC,  describes  the  training 
center’s  mission  as  offering  correctional 
programs  “to  assist  nations,  particularly 
those  in  conflict,  emerging  from  conflict, 
and  emerging  democracies  so  that  they  may 
develop  and  sustain  the  capacities  to  oper- 
ate prisons  and  correctional  systems  that 
are  safe,  secure,  humane,  and  transparent 
and  conform  to  internationally  accepted 
standards  and  norms.” 

“I  took  notes. This  has  been  very  good  for 
me,”  said  Afghan  Gen.  Mazare  Sharafi,  who 
oversees  210  jails  and  prisons,  when  inter- 
viewedby  The  Denver  Post  in  September  2012. 
“We’ll  make  changes.  The  people  who  came 
here  will  become  trainers  in  my  country.” 

For  their  part,  the  British  spent  $6.5  mil- 
lion to  help  build  the  Helmand  Central  Prison 
in  Lashkar  Gah,  Afghanistan,  complete  with 
air  conditioning,  refrigerators  and  computer 
systems.  According  to  Gen.  Sharafi,  the  U.S. 
has  also  spent  millions  of  dollars  to  build  an 
isolation  wing  at  a prison  in  Kabul. 

The  Helmand  prison  was  the  first 


phase  of  what  The  New  York  Times  referred 
to  as  “an  ambitious  complex”  that  includes 
a jail  for  juveniles,  a women’s  prison  and  a 
rehab  facility. 

“If  we,  the  Afghan  officials,  stop  prey- 
ing on  prisoners  and  using  the  prison  as  a 
source  of  money  making,”  said  Helmand’s 
warden,  Gen.  Bismullah  Hamid,  “then  ev- 
ery prison  in  Afghanistan  will  become  like 
the  Helmand  central  jail.” 

Ironically,  the  ICMTC  may  have  also 
unwittingly  become  a freedom-seeking 
conduit  for  two  allegedly  high-ranking  Af- 
ghan prison  officials  who  walked  away  from 
the  training  center  on  separate  occasions  on 
the  pretense  of  going  for  cigarettes.  One  was 
caught  while  the  other  remained  at  large  as 
recently  as  November  3, 2014. 

“There  is  absolutely  no  reason  to  be- 
lieve they  would  be  involved  in  any  terrorist 
activity  or  any  wrongdoing  at  all,”  main- 
tained CDOC  spokeswoman  Adrienne 
Jacobson.  She  said  the  State  Department 
had  conducted  background  checks  and 
cleared  both  of  the  men  before  they  entered 
the  country  on  temporary  visas. 

Jacobson  refused  to  disclose  the  names 
of  the  Afghan  officials  who  absconded, 
citing  concerns  that  they  and  their  family 
members  could  face  repercussions  in  Af- 
ghanistan if  their  identities  were  revealed. 

“Disclosure  of  the  names  and  like- 
nesses of  any  of  the  participants  ...  could 
result  in  their  being  harassed,  threatened, 
intimidated,  and/or  could  otherwise  com- 
promise their  safety  and  the  safety  of  their 
families, ’’Jacobson  wrote  in  an  email  to  The 
Denver  Post. 

The  first  Afghan  to  flee  from  the  IC- 
MTC was  seen  running  away  on  September 
30, 2013.  Emails  obtained  by  the  Post  sug- 
gested that  he  was  captured  while  trying 
to  enter  Canada.  Investigators  questioned 
other  members  of  the  Afghan  prison  train- 
ing team  but  they  offered  no  reason  why 
the  man  had  left,  reporting  only  that  he 
“was  not  a very  social  person  and  kept  to 
himself.” 

The  second  member  of  the  Afghan 
team  fled  on  February  6,2014.  Officials  said 
that  according  to  surveillance  video,  he  left 
the  center  wearing  a dark  jacket  and  pants 
but  left  behind  a suitcase  and  clothes. 

Those  incidents  are  the  latest  involving 
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Afghan  officials  attending  U.S.  training  during  a “cultural  exercise”  trip  to  a shop- 
facilities.  In  September  2013,  three  Afghan  ping  mall  near  Boston,  Massachusetts.  The 
soldiers  - Maj.  Jan  Mohammad  Arash,  soldiers,  who  were  attending  U.S.  Army- 
Capt.  Mohammad  Nasir  Askarzada  and  sponsored  training  designed  to  strengthen 
Capt.  Noorullah  Aminyar  - disappeared  ties  between  the  two  nations,  were  later 


apprehended  when  they  tried  to  illegally 
enter  Canada. 

Sources:  Denver  Post,  The  New  York  Times , 
www.  nationalcia.  org 


Seventh  Circuit:  Dismissal  due  to  Nonpayment 
of  Filing  Fee  Requires  Assessment 

by  Mark  Wilson 


The  Seventh  Circuit  Court  of  Ap- 
peals held  in  March  2014  that  a district 
court  had  abused  its  discretion  when  it  dis- 
missed a prisoner’s  suit  for  failure  to  pay  a filing 
fee  without  determining  his  ability  to  pay. 

Indiana  prisoner  Leonard  Thomas  filed 
suit  in  2012,  alleging  inadequate  medical 
care  for  his  epilepsy.  He  moved  to  proceed 
in  forma  pauperis  based  on  a prison  trust 
account  balance  of  $0.02  and  an  average 
monthly  balance  of  $43.50. 

The  district  court  granted  his  motion, 
assessed  a partial  filing  fee  of  $8.40  and 
ordered  Thomas  to  pay  the  fee  within  three 
weeks.  When  he  failed  to  do  so,  the  court 
dismissed  his  lawsuit  without  prejudice. 


Thomas  objected,  claiming  he  had  no 
money  or  income  and  that  any  money  he 
received  was  automatically  deducted  from 
his  account  and  applied  to  the  debt  he  had 
incurred  when  printing  his  complaint.  The 
court  ignored  his  letter  and  he  appealed. 

“Although  the  district  court  properly 
assessed  the  initial  partial  filing  fee,”  the 
Seventh  Circuit  concluded  that  it  had 
“abused  its  discretion  by  dismissing  the  case 
without  determining  whether  Thomas  was 
at  fault  for  not  paying  that  initial  fee.” 

Citing  Fifth,  Seventh,  Ninth  and 
Eleventh  Circuit  precedent,  the  Court  of 
Appeals  wrote  that  “because  a court  may 
not  dismiss  the  suit  of  a prisoner  who  has  ‘a 


lack  of  funds  in  the  account, ’the  court  must 
determine  if  nonpayment  happened  for  that 
reason. ’’Therefore,  “the  district  court  should 
have  attempted  to  learn  why  the  fee  had  not 
been  paid”  before  dismissing  the  suit. 

The  appellate  court  recognized  that 
Thomas’  ending  account  balance  was  $0.02, 
he  had  received  no  deposits  in  the  previous 
two  months  and  only  $1.50  had  been  de- 
posited within  the  previous  three  months. 
“But  the  truth  of  his  assertion  that  he  lacked 
funds,  and  whether  he  can  be  faulted  for 
lacking  them,  is  for  the  district  court  to 
determine  in  the  first  instance,”  the  Court 
stated  in  remanding  the  case.  See:  Thomas  v. 
Butts , 745  F.3d  309  (7th  Cir.  2014).  ft 
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Eighth  Circuit:  Jail  Guards  Denied  Summary 
Judgment  for  Use  of  Force  against  Detainees 

by  David  Reutter 


On  April  24,  2014,  the  Eighth 
CiRcuit  Court  of  Appeals  affirmed 
the  denial  of  summary  judgment  to  jail 
guards  accused  of  using  excessive  force  on 
pre-trial  detainees  while  quelling  a riot. 
However,  the  appellate  court  also  granted 
summary  judgment  to  the  sheriff,  and  a 
subsequent  trial  resulted  in  only  nominal 
damages. 

The  five  plaintiffs  in  the  case  were  pre- 
trial detainees  held  at  the  Faulkner  County 
Detention  Center  in  Arkansas.  They  were 
housed  in  Pod  B of  Cell  309  on  October  24, 
2010  when  other  detainees  in  Pods  A and 
C created  a disturbance  in  the  day  room, 
stopping  up  a toilet,  yelling  and  banging  on 
the  metal  pod  doors,  and  covering  the  main 
cell  door  with  a mattress  and  the  window 
on  that  door  with  paper. 

The  detainees  in  Pod  B did  not  par- 
ticipate in  the  disturbance;  to  keep  water 
from  flowing  into  their  pod,  they  placed  a 
blanket  in  the  doorway.  One  of  the  detain- 
ees in  the  day  room  ran  past  the  pod  door 
and  pushed  it  shut,  wedging  the  blanket 
under  the  door. 

Guards  responded  to  the  riot  armed 
with  bean-bag  guns.  As  they  opened 
the  door  to  the  day  room,  guard  Johnny 
Fowlkes  threw  a flash-bang  grenade.  The 
detainees  in  Pod  B laid  down  on  the  floor 
or  their  bunks  with  their  hands  in  front 
of  them  when  they  heard  the  grenade 
go  off 

The  blanket  wedged  under  the  door 
prevented  the  guards  from  entering  Pod 
B.  They  could  see  the  detainees  in  that  pod 
lying  submissively  on  the  ground,  and  de- 
manded that  they  open  the  door.  Detainee 
Darrell  Manning  un-wedged  the  door  after 
receiving  assurances  from  the  guards  they 
would  not  shoot  him. 

Once  the  door  was  opened,  Fowlkes, 
following  an  order  from  guard  John 
Randall,  threw  a flash-bang  grenade 
into  Pod  B.  It  detonated  near  detainee 
Cecil  Edwards,  Jr.’s  face,  burning  him 
and  causing  permanent  hearing  damage. 
Manning  and  detainees  Cleveland  Smith 
and  Allen  Merrick  were  kicked  in  the  face 
and  ribs  by  guards  who  entered  the  pod. 
Merrick  and  detainee  Kelcey  Perry  were 


shot  with  bean-bag  guns.  They  were  all 
then  handcuffed  and  dragged  into  the  day 
room  to  lie  in  the  standing  water  from  the 
disturbance;  at  no  time  did  they  resist  or 
act  aggressively. 

The  federal  district  court  overseeing 
the  subsequent  civil  rights  action  filed 
by  Manning,  Smith,  Merrick,  Perry  and 
Edwards  denied  the  guards’  motions  for 
summary  judgment.  The  guards  then  filed 
an  interlocutory  appeal  on  their  qualified 
immunity  defense. 

The  Eighth  Circuit  held  the  lower 
court  had  correctly  denied  summary  judg- 
ment on  the  basis  of  qualified  immunity 
with  respect  to  the  plaintiffs’ excessive  force 
claims.  The  facts  in  the  record  supported  an 
Eighth  Amendment  violation,  which  also 
necessarily  violated  the  Fourteenth  Amend- 
ment right  of  pre-trial  detainees  to  be  free 
of  any  punishment. 

“The  guards  employed  a flash-bang 
grenade  in  close  quarters,  kicked  the 
compliant  detainees,  and  shot  them  with 
bean-bag  guns,”  the  Court  of  Appeals 
noted.  “These  facts,  if  proved,  could  show 
that  the  guards  did  not  apply  this  force 
in  order  to  restore  order  or  discipline  but 
rather  for  the  sole  - and  impermissible  - 
purpose  of  inflicting  unjustified  harm  on 
the  detainees.” 

Additionally,  the  appellate  court  found 
the  guards  were  properly  denied  summary 
judgment  on  the  failure-to-protect  claims, 
as  they  “were  aware  that  excessive  force  was 
being  used  against  plaintiffs  but  did  not 
intervene  to  protect  them.”  However,  the 
Eighth  Circuit  held  summary  judgment 
should  have  been  granted  to  then-Faulkner 
County  Sheriff  Karl  Byrd,  because  he  was 
not  present  at  the  jail  on  October  24, 2010 
and  therefore  could  not  have  used  excessive 
force  or  intervened  to  stop  it.  The  district 
court’s  order  was  affirmed  in  part  and 
reversed  in  part.  See:  Edward  v.  Byrd,  750 
F.3d  728  (8th  Cir.  2014). 

Following  remand,  the  case  went  to  a 
jury  trial  in  September  2014.  Judgment  was 
entered  in  favor  of  all  the  defendants  except 
guard  John  Randall,  against  whom  the  jury 
awarded  11.00  in  nominal  damages  and 
nothing  in  punitive  damages.  FI 
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Eighth  Circuit:  Ruling  Required  on  Prison  Officials' 
Qualified  Immunity  Defense 


The  Eighth  Circuit  Court  of  Ap- 
peals has  held  that  a district  court  erred 
in  failing  to  resolve  a motion  to  dismiss 
based  on  qualified  immunity  with  respect 
to  a prisoner’s  claims  related  to  interference 
with  his  mail. 

Between  October  13,2010  and  March 
23,  2011,  Nebraska  prison  officials  con- 
fiscated prisoner  Christopher  Payne’s 
incoming  and  outgoing  mail.  Payne  is 
incarcerated  for  sexual  assault  of  a child, 
and  the  officials  claimed  “the  censored 
correspondence  was  pedophilia-related  and 
included  efforts  by  Payne  to  obtain  sexually 
related  stories,  pictures,  and  information 
about  children,  including  information 
about  Payne’s  prior  victims. ’’Prison  officials 
alerted  the  FBI,  which  declined  to  open  a 
criminal  investigation. 

Payne  filed  suit  in  federal  court  for  in- 
terference with  his  incoming  and  outgoing 
regular  mail  (not  legal  mail).  He  strongly 
disputed  the  claim  that  his  letters  were 
“pedophilia-related.” 

The  defendants  moved  to  dismiss  on 
qualified  immunity  grounds.  Rather  than 
rule  on  that  motion,  the  district  court  or- 
dered them  to  supplement  the  record  with 
evidence  supporting  their  qualified  im- 
munity defense.  The  court  also  treated  the 
motion  to  dismiss  as  a summary  judgment 
motion  since  it  considered  matters  outside 
the  pleadings. 

The  district  court  ultimately  denied 
the  motion,  finding  that  “questions  of  fact 
remain  regarding  the  content  of  [Payne’s] 


by  Mark  Wilson 

incoming  and  outgoing  mail  and  the  rea- 
sonableness of  the  [officials’]  continued 
detention  of  that  mail.”  However,  the  court 
“did  not  decide  whether  the  officials  were 
entitled  to  qualified  immunity  or  assess 
whether  any  alleged  violations  were  of 
clearly  established  federal  law.”  The  defen- 
dants appealed. 

Following  O’Neil  v.  City  of  Iowa  City, 
Iowa,  496  F.3d  915, 918  (8th  Cir.  2007), the 
Eighth  Circuit  held  on  April  16, 2014  that 
remand  was  necessary  because  “prison  of- 
ficials are  legally  entitled  to  a ruling  on  their 
assertions  of  qualified  immunity.”  Never- 
theless, the  Court  of  Appeals  expressed 
sympathy  for,  and  understanding  of,  the 
“seemingly  reasonable,  but  impermissible, 
path”  that  the  district  court  chose  to  take. 

Noting  that  “prison  officials  continue 
to  hold  the  confiscated  mail,  and,  other  than 
[one]  letter,  such  mail  has  not  been  made 
available  for  the  courts’ review,”  the  Eighth 
Circuit  observed  that  “the  contents  of  the 
withheld  mail  appear  to  be  contested”-  and 
perhaps  for  good  reason,  since  the  FBI  did 
not  pursue  the  issue. 

“It  would  seem  that  if  the  content  of 
the  mail  is  contested,  the  district  court 
cannot  grant  qualified  immunity  to  the 
officials  in  this  case  without  first  reviewing 
the  withheld  mail,”  the  Court  of  Appeals 
concluded.  See:  Payne  v.  Britten,  749  F.3d 
697  (8th  Cir.  2014). 

Following  remand,  the  case  was  trans- 
ferred to  Senior  Judge  Richard  G.  Kopf  due 
to  the  appellate  court’s  “stinging  criticism 


in  dissent  about  how  this  case  was  handled 
at  the  district  court  level.” 

On  August  15,2014,  the  court  recon- 
sidered the  defendants’  motion  to  dismiss 
the  two  claims  in  Payne’s  complaint:  1) 
that  the  defendants  had  opened  and  read 
his  ordinary  mail  without  a warrant;  and  2) 
that  they  had  held  and  continued  to  hold 
some  of  his  outgoing  mail  for  several  years 
without  justification. 

In  the  former  regard,  the  district  court 
held  “it  is  clear  that  prison  officials  may 
open  and  read  a prisoner’s  regular  mail  for 
security  reasons,”  and  thus  granted  quali- 
fied immunity  to  the  defendants  on  that 
claim.  As  to  the  withholding  of  Payne’s 
outgoing  mail,  however,  the  court  wrote 
that  while  there  was  “no  doubt  that  the 
Defendants  could  hold  mail  for  a short 
period  of  time  based  upon  the  request  of 
an  outside  law  enforcement  agency  ...  it 
was  clearly  established  by  the  time  the 
Defendants  acted  that  prison  authorities 
cannot  hold  mail  indefinitely  by  exercising 
their  authority  to  screen  an  inmate’s  mail 
‘overzealously.’” 

Therefore,  the  motion  to  dismiss  was 
denied  as  to  the  second  claim.  See:  Payne  v. 
Britten, 2014  U.S.  Dist.  LEXIS  113659  (D. 
Neb.2014).The  court  subsequently  ordered 
the  defendants  to  release  and  return  13  of 
the  letters  they  had  withheld,  and  to  file  the 
remaining  letters  with  the  court  for  review. 
Counsel  was  appointed  to  represent  Payne 
on  November  18,  2014;  this  case  remains 
pending.  PI 
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Second  Circuit:  Brady  Claim 
Not  Barred  by  Heck 

by  Mark  Wilson 


The  en  banc  Second  Circuit  Court 
of  Appeals  has  held  that  a Brady  claim 
is  not  Heck-hdsrtA  when  a defendant’s 
conviction  is  vacated  but  he  subsequently 
pleads  guilty  to  a lesser  charge  in  exchange 
for  immediate  release. 

During  a March  1997  robbery,  two 
men  shot  New  York  cab  driver  Younis 
Duopo.  Only  a spent  shell  casing,  five 
one- dollar  bills  and  a black  hat  were  found 
during  an  initial  search. 

The  next  day  a detective  searched  the 
cab  again  and  supposedly  discovered  a 
wallet  containing  two  identification  cards 
belonging  to  Francisco  Poventud.  The  ID 
cards  were  used  to  create  a photo  array  that 
was  shown  to  Duopo,  and  he  unequivocally 
identified  Francisco  as  the  shooter. 

Francisco,  however,  had  an  iron-clad 
alibi:  he  was  incarcerated  when  Duopo  was 
shot.  So  detectives  focused  on  Francisco’s 
brother,  Marcos  Poventud,  even  though  he 
did  not  resemble  the  photo  of  Francisco 
that  Duopo  had  identified  as  the  shooter. 

“On  consecutive  days  one  week  after 
the  crime,”  detectives  “showed  Duopo  pho- 
to arrays  containing  [Marcos]  Poventud’s 
picture,”  but  Duopo  did  not  identify  him 
as  the  perpetrator.  One  day  later,  Duopo 
was  shown  Marcos’ photo  a third  time.  He 
again  failed  to  identify  him.  Later  that  day 
he  was  shown  Marcos’ picture  a fourth  time 
and  finally  “identified  him  as  the  shooter.” 
He  then  picked  Marcos  out  of  a lineup. 

In  violation  of  NYPD  policy,  the  detec- 
tives did  not  preserve  the  photo  array  in  which 
Duopo  had  initially  incorrectly  identified 
Francisco.  They  also  did  not  disclose  that  ex- 
culpatory evidence  to  prosecutors,  so  the  state 
unknowingly  withheld  it  from  the  defense. 

During  Marcos  Poventud’s  1998  trial, 
defense  counsel  attempted  to  impeach  the 
credibility  of  Duopo’s  identification  by 
emphasizing  the  number  of  times  it  took 
him  to  identify  Marcos.  No  evidence  was 
introduced  about  Duopo’s  incorrect  iden- 
tification of  Francisco. 

During  deliberations  the  jury  asked 
“for  more  information  about  Duopo’s  fail- 
ures to  identify”  Marcos.  After  four  days 
of  deliberations,  the  jury  was  “hopelessly 
deadlocked.”  Nevertheless,  deliberations 


continued  and  on  the  fifth  day,  Marcos  was 
convicted  of  attempted  murder,  assault  and 
weapon  possession.  He  was  sentenced  to  a 
20-year  maximum  prison  term. 

In  2002,  the  New  York  Court  of  Ap- 
peals vacated  the  conviction  of  Marcos 
Poventud’s  co-defendant.  During  the  re- 
trial, prosecutors  learned  about  Duopo’s 
erroneous  identification  of  Francisco  and 
disclosed  that  evidence  to  the  defense.  Mar- 
cos’ co- defendant  was  then  acquitted. 

In  October  2005,  the  trial  court  grant- 
ed Marcos’ motion  to  vacate  his  conviction. 
See:  People  v.  Poventud,  802  N.Y.S.2d 
605  (N.Y.  Sup.  Ct.  2005).  Based  on  the 
newly  disclosed  exculpatory  evidence,  the 
court  found  that  prosecutors  had  violated 
their  disclosure  obligations  under  Brady  v. 
Maryland,  373  U.S.  83  (1963)  and  People  v. 
Rosario,  9 N.Y.2d  286  (N.Y.  1961). 

The  state  declared  its  intent  to  appeal 
and  opposed  Marcos’ release  on  bail.  No  ap- 
peal was  filed,  however,  and  he  was  released 
in  January  2006  after  pleading  guilty  to  a 
non-violent  offense  with  a stipulated  one- 
year  sentence. 

Marcos  then  filed  suit  in  federal  court, 
alleging  that  the  1998  Brady  violation  had 
deprived  him  of  due  process.  The  district 
court  granted  summary  judgment  to  the 
defendants,  finding  that  Marcos’  suit  was 
barred  by  Heck  v.  Humphrey,  512  U.S.  477 
(1994)  because  his  2006  guilty  plea  had 
not  been  vacated.  Heck  “precludes  the  use 
of  § 1983  suits  for  damages  that  necessarily 
have  the  effect  of  challenging  existing  state 
or  federal  criminal  convictions.” 

In  April  2013,  a panel  of  the  Second 
Circuit  Court  of  Appeals  reversed.  See: 
Poventud  v.  City  of  New  York,  715  F.3d  57 
(2d  Cir.  2013).  The  entire  appellate  court 
then  granted  rehearing  en  banc  and  affirmed 
on  January  14,  2014,  finding  that  Marcos’ 
Brady  claim  was  consistent  with  his  guilty 
plea,  and  “that  Heck  does  not  bar  Poventud’s 
§ 1983  suit  because  his  claim  does  not  neces- 
sarily imply  the  invalidity  of  his  outstanding 
conviction.”  Three  judges  issued  concur- 
ring opinions  and  three  issued  dissenting 
opinions,  and  the  case  remains  pending  on 
remand.  See:  Poventud  v.  City  of  New  York, 
750  F.3d  121  (2d  Cir.  2014). 
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Burning  Down  the  House,  by  Nell  Bernstein 

(The  New  Press,  June  2014).  384  pages,  $26.95 

Book  review  by  Hannah  K.  Gold 


By  the  TIME  I WAS  7 YEARS  OLD  I KNEW 
drugs  were  bad.  I didn’t  need  a parent 
to  sit  me  down  on  their  knee  and  tell  me 
this  because  Saturday  morning  cartoons 
were  frequently  interrupted  by  an  adver- 
tisement brought  to  me  by  Partnership 
for  a Drug-Free  America  in  which  an  18- 
year-old  Rachael  Leigh  Cook  smashed  an 
egg,  and  then  her  entire  kitchen,  and  told 
me  this  was  so. 

I didn’t  know  this  mid-90s  commercial 
was  a revamp  of  an  even  more  famous  1987 
advertisement  featuring  a white,  male  au- 
thority figure  and  that  same  sinister  egg.  I 
didn’t  know  about  the  war  on  drugs,  but  I 
knew  that  Cook  had  the  haircut  I wanted. 
I couldn’t  have  known  from  this  advertise- 
ment that  kids  not  too  much  older  than 
myself,  swept  up  in  the  hysterical  rhetoric 
of  an  inner-city  epidemic  of  drugs  and 
violence,  were  being  locked  up  in  droves, 
and  that  increasingly,  these  were  children 
of  color.  The  advertisement  said  dmgs  crack 
kids’  brains  on  stovetops;  the  other,  silent 
reality  was  that  the  war  on  drugs  cracked 
kids’ brains  in  solitary. 

That’s  still  the  reality  today.  In  the 
United  States,  it  tends  to  be  the  case  that 
the  real  wars  we’re  fighting  are  behind 
walls.  The  war  on  children  has  been  one  of 
those,  and  is,  perhaps,  the  country’s  great- 
est shame. 

According  to  Nell  Bernstein’s  new 
book,  Burning  Down  the  House,  there  are 
currently  66,332  young  people  confined 
in  juvenile  facilities,  two-thirds  of  them  in 
long-term  placement.  Her  impressive  and 
immersive  new  book  focuses  on  the  crimi- 
nalization of  American  young  people,  from 
the  mid-80s  when  the  trend  first  exploded 
to  the  present  day  when  the  United  States 
incarcerates  more  of  its  kids  than  any  other 
industrialized  nation. 

Burning  Down  the  House  is  rich  with 


first-person  accounts  of  what  it’s  like  to 
do  time  in  juvenile  facilities  from  formerly 
incarcerated  youth  whom  Bernstein  met 
during  a decade  spent  editing  a youth 
newspaper  in  San  Francisco.  The  book  also 
looks  farther  back,  to  the  founding  of  juve- 
nile detention  centers  in  the  19th  century, 
and  forward  to  what  Bernstein  hopes  will 
be  the  end  of  reforming  the  juvenile  justice 
system  and  the  beginning  of  dismantling  its 
physical  and  ideological  structures. 

Juvenile  facilities,  Bernstein  argues, 
wouldn’t  be  able  to  stay  open  if  it  weren’t  for 
a massive,  media-induced  misconception  of 
youth  violence.  Beginning  in  the  mid-1980s 
stories  of  youth  criminalization  ran  rampant 
through  U.S.  newswires.  Bernstein  cites  a 
1996  study  conducted  by  the  Berkeley  Me- 
dia Studies  Group,  which  found  that  more 
than  half  of  local  news  stories  about  young 
people  at  the  time  focused  on  violence. 

The  number  of  incarcerated  children 
has  decreased  greatly  since  that  study 
came  out  - 41  percent  since  the  rate  of 
juvenile  incarceration  hit  its  peak  in  1995. 
The  common  wisdom  now  is  that  the  is- 
sue of  youth  confinement  has  been  dealt 
with,  but  the  stench  of  garbage  reporting 
from  decades  past  still  lingers.  Certain 
kids  (read  “black,”  “brown,”  “homeless,” 
“drug  addicted,”  “LGBT”)  are  still  violent 
outliers  who  belong  behind  bars.  If  this 
narrative  isn’t  corrected  there’s  no  reason 
why  things  won’t  get  worse  and  not  better. 
“As  things  stand,”  Bernstein  writes,  “the 
recent  drop  in  juvenile  incarceration  looks 
more  like  a stock  market  correction  than 
a revolution:  the  current  number  of  youth 
in  confinement  is  almost  identical  to  that 
in  the  mid-1980s,  right  before  that  era’s 
pendulum  swing  swept  thousands  more 
youth  behind  bars.” 

Police  arrest  nearly  2 million  juveniles 
every  year,  and  “demographers  predict  that 


one  in  every  three  American  schoolchildren 
will  be  arrested  by  the  age  of  twenty-three.” 
That  alone  is  a travesty,  but  consider  this 
too:  It’s  a certain  kind  of  kid  who  actually 
gets  locked  away  for  large  swaths  of  her 
childhood.  Black  teenagers  are  arrested 
at  five  times  the  rate  of  white  teenagers, 
Latino  teenagers  two  to  three  times  more 
often  than  white  teenagers.  Racism,  writes 
Bernstein,  “drives  [the  juvenile  justice 
system]  at  every  level,  from  legislation  to 
policing  to  sentencing  to  conditions  of 
confinement  and  enforcement  to  parole.” 

The  myth  that  young  people  are  locked 
away  almost  exclusively  for  violent  crimes 
bolsters  the  argument  that  children  of 
color  deserve  to  be  ripped  from  their  com- 
munities and  placed  in  detention  centers. 
In  reality,  while  juvenile  violent  crime  has 
decreased  over  the  past  15  years,  locking  up 
kids  for  minor  ofFenses  has  become  much 
more  prevalent  thanks  to  longer  sentencing, 
three-strikes  laws,  electronic  monitoring, 
drug  testing  and  other  harsh  tactics  of  the 
criminal  justice  system.  In  2010,  only  one- 
in-four  incarcerated  young  people  were 
charged  for  violent  crimes,  while  40  percent 
were  doing  time  for  low-level  ofFenses  like 
drug  possession,  violation  of  probation 
and  public  order  ofFenses.  This  category  of 
child  offenders  also  includes  those  charged 
with  crimes  that  only  kids  can  be  charged 
for,  like  alcohol  possession  and  truancy. 

Then  there’s  this  statistic  Bernstein 
notes,  which  should  outrage  every  single 
person  in  this  country:  African-American 
youth  with  no  prior  convictions  are  48 
times  more  likely  than  white  youth  with 
similar  histories  to  be  incarcerated  for  drug 
offenses.  Given  that  doing  time  as  a child  is 
the  best  predictor  of  whether  an  individual 
will  be  incarcerated  as  an  adult,  such  facili- 
ties are  not  only  complicit  in  institutional 
racism,  but  they  use  the  bodies  of  children 
to  perpetuate  it.  You’ve  got  to  break  more 
than  a few  good  eggs  to  keep  the  prison- 
industrial  complex  fed. 

Bernstein’s  book  is  also  hard-hitting 
and  heartbreaking  in  its  exploration  of  child 
abuse  within  such  facilities.  The  Depart- 
ment of  Justice’s  Review  Panel  on  Prison 
Rape  found  in  2010  that  12  percent  of 
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juvenile  prisoners  have  been  sexually  abused 
at  least  once  while  in  prison.  According  to 
the  same  report,  the  rate  of  sexual  abuse  is 
higher  in  juvenile  facilities  than  in  adult 
prisons.  The  majority  of  girls  in  juvenile 
detention  - 73  percent  - have  a history  of 
physical  and  sexual  violence  before  they 
disappear  behind  the  prison  walls. 

Solitary  confinement  is  widely  used  in 
juvenile  facilities  nationwide,  though  some- 
times it  goes  by  other  names  like  “protective 
custody”  and  “reflection  cottages.”  Strip- 
ping children  naked  and  hogtying  them 
before  throwing  them  in  administrative 
segregation  is  still  not  unheard  of.  Nor  is  it 
uncommon  for  a child  to  be  administered 
psychotropic  drugs,  often  to  deal  with 
mental  maladies  that  tend  to  arise  when  a 
young  mind  spends  days,  weeks  or  months 
in  complete  isolation.  Yet,  I’ve  never  seen 
a commercial  that  advised  against  taking 
drugs  from  a correctional  officer. 

Burning  Down  the  House  is  a devastat- 
ing read,  as  any  book  that  is  truthful  about 
the  juvenile  justice  system  is  bound  to  be. 
But  a radically  hopeful  streak  colors  the  ar- 
gument as  well.  What’s  so  refreshing  about 
Bernstein’s  prose  is  that  she  is  no  reformist, 
but  a true  believer  in  the  abolition  of  juve- 
nile facilities.  The  book  is  punctuated  with 
passionate  pleas  to  “Raze  the  buildings, 
free  the  children,  and  begin  anew”  - never 
once  does  she  back  down  from  this  point. 
Bernstein  also  has  harsh  words  for  so- 
called  “treatment-based  models”  like  Red 
Wing  in  Minnesota  and  OH  Close  Youth 
Correctional  Facility  in  California.  These 
treatment  centers,  though  undeniably  nicer 


than  the  average  juvenile  facility,  still  use 
solitary  confinement  frequently  and  are  still 
in  fact  prisons,  despite  throwing  the  word 
“boutique”  around  with  some  abandon. 
Bernstein  instead  advocates  for  a combina- 
tion of  therapeutic  methods  in  which  kids 
work  with  their  families  and  therapists  at 
their  own  home  or  in  their  therapist’s  office, 
or  are  placed  with  trained  foster  families  for 
a period  of  up  to  nine  months. 

Since  Bernstein  is  so  singularly  set  on 
bringing  the  house  down,  it  would  have 
been  nice  to  see  her  tie  this  position  to 
the  larger  prison  abolition  movement.  At 
times  she  over- attributes  the  current  crisis 
to  a misunderstanding  of  youth  violence, 
which,  though  I agree  is  an  enormous  factor, 
is  also  the  symptom  of  a larger  conservative 
agenda  of  racial  apartheid,  enacted  through 
the  prison-industrial  complex.  This  is,  of 
course,  the  story  that  Michelle  Alexander 
detailed  so  powerfully  in  her  2010  book, 
The  New  Jim  Crow. 

Bernstein  knows  only  too  well  that 
when  it  comes  to  locking  up  our  kids, 
money  is  no  obstacle.  “On  average,”  Bern- 
stein writes,  “we  spend  $88,000  per  year  to 
incarcerate  a young  person  in  a state  facil- 
ity - more  than  eight  times  the  $10,652  we 
invest  in  her  education.”But  the  book  is  not 
too  concerned  about  following  the  money, 
whether  that  is  by  examining  the  school-to- 
prison  pipeline  or  the  profit-driven  models 
of  the  U.S.  private  prison  industry. 

Bernstein  does  a much  better  job  of 
drawing  out  these  financial  connections 
in  her  discussion  of  how  juvenile  prisons 
emerged  from  reform  efforts  that  really  had 


more  to  do  with  money  and  moralizing  than 
with  looking  out  for  children.  The  Society  for 
the  Prevention  of  Pauperism  formed  in  1817 
in  New  York  City,  and  was  later  renamed 
the  Society  for  the  Prevention  of  Juvenile 
Delinquency. This  set  the  stage  for  the  House 
of  Refuge,  the  nation’s  first  detention  facility 
for  children,  which  opened  its  doors  in  1825 
to  the  children  of  European  immigrants. 
Through  allocations  from  the  state  govern- 
ment, the  House  of  Refuge  was  able  to  grow 
quickly,  greatly  increasing  the  number  of  kids 
held  there.  Agents  from  the  House  of  Refuge 
scoured  the  streets  for  bodies  to  fill  their 
facility.  They  got  a grant  from  the  Hospital 
Passenger  Fund  with  money  made  from 
imposing  a tax  on  new  immigrants.  Then 
they  received  even  more  money  by  securing 
funding  per  child,  creating  an  even  greater 
incentive  for  expansion. 

Still,  to  her  immense  credit,  Bernstein 
never  takes  her  eye  off  the  ball.  Her  chief 
concern,  unlike  the  juvenile  justice  system, 
is  for  the  wellbeing  of  young  people.  Her 
love  is  for  their  lives  as  children  - complete 
with  play,  and  passion,  and  turbulence  - not 
just  their  potential  to  be  productive  citizens 
within  a capitalist  system.  Each  argument 
she  makes  is  fiercely  protective  of  their  right 
as  human  beings  to  be  more  than  shells  and 
not  to  have  to  live  in  shells.  She  is  cognizant 
of  their  right  to  be  breakable,  and  critical  of 
any  system  that  intentionally  breaks  them 
and  calls  that  justice.  FJ 

This  review  was  originally  published,  on  Au- 
gust 12,  2014  by  Truthout  (www.  truth-out. 
org);  it  is  reprinted  with  permission. 
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For  Shame!  Public  Shaming  Sentences  on  the  Rise 

by  David  M.  Reutter 


PUNISHMENTS  INTENDED  TO  SHAME 
offenders  for  wrongdoing,  popular 
throughout  history,  are  once  again  on  the 
rise  - particularly  as  penalties  imposed  by 
judges  who  enjoy  seeing  their  names  in 
the  newspaper  or  on  television  due  to  their 
“creative”  sentencing  practices. 

Whether  judges  hand  down  sentences 
that  humiliate  defendants  for  the  purpose 
of  entertainment,  self-aggrandizement  or 
as  a unique  way  of  deterring  crime  with  a 
“punishment  that  fits”  is  subject  to  debate. 
The  only  certainty  is  that  most  sanctions 
designed  to  shame  offenders  are  legal,  so 
long  as  judges  do  not  go  too  far. 

Shaming  criminals  has  long  been  an 
integral  part  of  America’s  criminal  justice 
system,  and  public  whipping  and  the  stocks 
were  commonly  used  in  Puritan  and  colo- 
nial times.  During  that  era,  imprisonment 
was  reserved  for  debtors  and  those  await- 
ing trial;  upon  conviction,  a judge  could 
order  an  offender  to  be  executed,  flogged, 
banished  or  shamed. 

“While  the  sentences  recognize  hope 
for  the  individual,  they  can  also  be  dehu- 
manizing,” said  Professor  Mark  Osier  of  the 
St.  Thomas  University  of  Law. 

Indeed,  that  was  the  intent  of  one 
colonial  judge  who  sentenced  a man  con- 
victed of  stealing  a pair  of  pants.  The  judge 
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ordered  him  to  sit  in  the  stocks  with  “a  pair 
of  breeches  about  his  necke.”  Public  sham- 
ing sentences  began  to  fade  around  the  time 
of  the  American  Revolution,  though  some 
shaming  punishments,  such  as  the  pillory 
and  branding  for  horse  thieves,  continued 
into  the  1800s. 

Urbanization  and  migration,  say 
historians,  undermined  the  use  of  public 
shaming  because  people  no  longer  feared 
the  condemnation  of  their  communities. 
Imprisonment  became  the  punishment 
of  choice,  yet  states  like  Pennsylvania  and 
Massachusetts  still  tried  to  shame  prison- 
ers by  allowing  the  public  to  watch  them 
“as  if  in  a zoo.” 

Some  argue  that  the  current  system 
of  incarcerating  criminals  and  then  releas- 
ing them  on  parole,  or  placing  them  on 
probation,  is  nothing  more  than  a modern 
version  of  shaming.  Critics  of  the  criminal 
justice  system  contend  that,  like  a yoke 
around  the  neck,  criminal  records  follow 
former  offenders  forever,  often  preventing 
them  from  obtaining  suitable  employment, 
housing  and  public  services. 

“The  purpose  of  incarceration  ironi- 
cally is  to  make  someone  feel  ashamed  at 
the  end,”  said  Peter  Moskos,  an  associate 
professor  of  law  and  political  science  at  the 
City  University  of  New  York,  in  a debate 
on  shaming  punishments  that  aired  on 
National  Public  Radio  (NPR)  in  August 
2013.  “We  just  have  this  horrible  middle 
process  to  get  someone  there  and  we  want 
people  to  feel  shame  and  see  what  they  did 
was  wrong.” 

Moskos , who  authore  d the  book  /n  De- 
fense  of  Flogging,  said  the  idea  of  humiliating 
punishments  is  to  give  people  convicted  of 
minor  offenses  an  alternative  to  prison.  “It’s 
not  that  I want  to  see  people  whipped,  but 
...  if  you’re  sentenced  to  five  years  in  prison 
for  whatever  you  did  or  didn’t  do,  and  the 
judge  gave  you  the  choice  of  ten  lashes,  what 
would  you  pick? 

“Almost  everyone  would  choose  the 
lashes,  but  we  don’t  allow  that  because  we 
consider  it  cruel  and  unusual.  But  if  it’s  bet- 
ter than  prison,  what  does  that  say  about  the 
system  we  have?”  he  concluded. 

Jonathan  Turley,  a professor  of  public 
interest  law  at  George  Washington  Uni- 
versity Law  School,  said  during  the  NPR 


debate  that  he  agrees  that  the  current  prison 
system  is  in  need  of  reform  but  disagrees 
about  shaming  punishments. 

“Let’s  reform  our  prisons.  Let’s  focus 
on  that,”  he  stated.  “But  to  say  that  we 
should  go  to  a Singapore  flogging  system 
is  breathtaking.  We  did  that.  We  were  there. 
We  had  flogging  posts  in  [and]  around  our 
cities  and  towns.  It  was  an  extremely  dark 
and  medieval  period.” 

Shaming  punishments  “have  really 
undermined  the  quality  and  character  of 
justice  in  this  country, ’’Turley  added.  “That 
is,  it  allows  judges  to  become  little  Caesars 
that  make  citizens  perform  demeaning  acts 
and  shaming  acts.” 

However,  at  least  one  state  lawmaker 
thinks  there’s  merit  in  public  flogging. 
Montana  Rep.  Jerry  O’Neil  said  he  crafted 
legislation  that  would  give  convicted  of- 
fenders the  ability  to  choose  between  prison 
or  the  “infliction  of  physical  pain.” 

“Ten  years  in  prison  or  you  could  take 
20  lashes,  perhaps  two  lashes  a year?  What 
would  you  choose?”  Rep.  O’Neil  said. 

“It  is  actually  more  moral  than  we  do 
now,”  he  added.  “I  think  it’s  immoral  to  put 
someone  in  prison  for  a long  time,  to  take 
them  away  from  their  family,  and  force  that 
family  to  go  on  welfare.” 

The  idea  was  widely  criticized  by  other 
Montana  lawmakers  and  the  American 
Civil  Liberties  Union,  and  O’Neil’s  bill, 
LC1452,  died  in  committee  in  April 
2013. 

The  advent  of  mass  media  that  seeks  to 
entertain  more  than  inform  has  contributed 
to  the  growing  popularity  of  public  shaming, 
and  has  helped  some  judges  - who  garner 
attention  by  imposing  such  sentences  - be- 
come so  popular  that  they  have  their  own 
TV  shows.  For  example,  a Memphis  judge 
allowed  the  victims  of  a theft  to  enter  the 
thief’s  house  and  take  anything  they  wanted 
as  neighbors  watched.  The  notoriety  of  that 
shaming  sentence  helped  make  Judge  Joe 
Brown  a household  name  for  those  who 
watch  reality  court  TV. 

The  “King  of  Shame,”  Harris  County, 
Texas  state  judge  Ted  Poe,  felt  “people  have 
too  good  a self-esteem.”  To  bring  defen- 
dants who  appeared  in  his  court  down  a 
rung,  he  would  order  them  to  do  such  things 
as  shovel  manure.  While  those  punishments 
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had  little  to  do  with  justice,  they  did  help 
Poe  secure  a Congressional  seat  in  2004, 
and  he  remains  in  Congress  today. 

While  studies  show  that  shaming 
sentences  are  a poor  deterrent  to  crime,  the 
publicity  surrounding  such  punishments 
makes  them  popular  choices  forjudges  who 
thrive  on  public  attention.  Then  there  are 
judges,  such  as  Georgia’s  Russell  “Rusty” 
Carlisle,  who  apparently  enjoy  humiliating 
people.  When  a littering  defendant  seemed 
“kind  of  cocky, ’’Carlisle  ordered  him  to  use 
a butter  knife  to  scrape  gum  ofF courtroom 
benches. 

“The  shaming  punishments  that  we 
have  seen  are  comical.  They  are  ludicrous,” 
Professor  Turley  noted.  He  said  some  judges 
ignore  valid  sentencing  alternatives  in  order 
to  seek  notoriety.  “It  is  a corruptive  ele- 
ment in  our  judicial  system  and  from  what 
we’ve  seen  from  judges  is  it’s  completely 
corrupting  in  terms  of  their  own  judg- 
ment and  their  own  conduct,”  he  stated. 
“They  get  worse  and  worse  to  get  into  the 
headlines.” 

Judges  have  imposed  a variety  of  sham- 
ing sentences  in  recent  years,  including: 

• In  November  2012,  Shena  Hardin, 


who  was  caught  on  camera  passing  a 
school  bus  by  driving  on  a sidewalk,  was 
ordered  by  Cleveland,  Ohio  Municipal 
Court  Judge  Pinkey  Carr  to  stand  at  an 
intersection  wearing  a sign  that  read,  “Only 
an  idiot  would  drive  on  the  sidewalk  to 
avoid  a school  bus.”  Similarly,  in  March 
2013,  Carr  sentenced  another  defendant, 
Richard  Dameron,  who  had  threatened 
police  officers,  to  stand  outside  a police 
station  for  three  hours  a day  for  one  week 
with  a sign  apologizing  to  the  officers  and 
stating  “I  was  being  an  idiot  and  it  will  never 
happen  again.” Dameron  failed  to  show  up 
to  hold  the  sign  and  was  sentenced  to  90 
days  in  jail. 

• In  April  2014,  Ohio  Municipal  Court 
Judge  Gayle  Williams-Byer  ordered  defen- 
dant Edmond  Aviv  to  remain  on  a street 
corner  for  five  hours  with  a sign  that  read, 
“I  AM  A BULLY!  I pick  on  children  that 
are  disabled,  and  I am  intolerant  of  those 
that  are  different  from  myself.  My  actions 
do  not  reflect  an  appreciation  for  the  diverse 
South  Euclid  community  that  I live  in.” 
Aviv  had  pleaded  no  contest  to  disorderly 
conduct  for  harassing  a neighboring  family. 
“This  isn’t  fair  at  all,”  he  complained. 


• A Georgia  judge  gave  Natasha 
Freeman,  38,  a choice  of  spending  four 
weekends  in  jail  or  wearing  a sign  to  resolve 
charges  related  to  her  boarding  a school  bus 
to  assault  her  11-year-old  cousin.  Freeman 
chose  to  wear  a sign  that  said,  “I  made  a 
fool  out  of  myself  on  a Bibb  County  Pub- 
lic Schools  bus”  for  one  week,  starting  on 
December  10,2012. 

• In  2008,  Cleveland,  Ohio  Housing 
Court  Judge  Ray  Pianka  ordered  landlord 
Nicholas  Dionisopoulos  to  live  in  one  of 
his  own  rental  properties  for  six  months 
after  he  was  found  in  violation  of  multi- 
ple building  codes.  He  also  had  to  pay  a 
1100,000  fine. 

• In  May  2012,  a judge  in  Utah  im- 
posed the  same  punishment  on  two  girls,  11 
and  13,  that  they  had  inflicted  on  a 3-year- 
old  girl  they  befriended  at  McDonald’s. The 
older  girls  cut  the  little  girl’s  hair  into  a bob 
with  a pair  of  dollar  store  scissors. The  judge 
sentenced  the  13 -year-old  to  detention  and 
276  hours  of  community  service,  but  gave 
her  the  option  to  reduce  the  community 
service  by  more  than  half  if  she  had  her 
hair  cut  in  the  courtroom.  She  agreed.  The 
11 -year-old  was  ordered  to  have  her  hair 
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cut  short  at  a salon. 

• Two  days  before  Christmas  in  2013, 
Montana  District  Judge  G.  Todd  Baugh 
ordered  Pace  Anthony  Ferguson,  27,  to 
write  “Boys  do  not  hit  girls”  5,000  times 
as  part  of  his  punishment  for  punching 
his  girlfriend.  Ferguson  was  also  ordered 
to  serve  six  months  in  jail  and  pay  $3,800 
in  medical  bills  for  fracturing  the  woman’s 
face  in  three  places. 

• In  Pennsylvania,  a prosecutor  told 
two  women  to  submit  to  public  humili- 
ation or  face  charges  for  stealing  from  a 
child.  Evelyn  Border,  55,  and  her  daughter, 
Tina  Griekspoor,  35,  were  caught  taking 
a gift  card  from  a girl  at  Wal-Mart  in 
2009.  They  chose  to  stand  in  front  of  the 
courthouse  holding  signs  that  read,  “I  stole 
from  a 9-year-old  on  her  birthday!  Don’t 
steal  or  this  could  happen  to  you. ’’The  girl, 
Marissa  Holland,  reportedly  said,  “I  think 
it’s  pretty  fair.  They  deserved  it.  I want  them 
to  feel  sorry.” 

• Daniel  and  Eloise  Mireles,  convicted 
of  stealing  from  a victims’  fund  in  Harris 
County,  Texas  in  2010,  were  sentenced  to 
a lengthy  humiliating  sentence.  Along  with 
jail  terms,  community  service  and  restitu- 
tion, the  Mireleses  were  ordered  by  Judge 
Kevin  Fine  to  hold  signs  saying  “I  am  a 
thief”  at  a busy  intersection  every  weekend 
for  six  years.  They  also  were  required  to  post 
a sign  in  front  of  their  house  that  included 
their  names  and  said  they  were  convicted 
thieves. 

• A Wisconsin  man  who  crashed  his 
car  into  the  gates  of  a wastewater  treatment 
plant  while  drunk  in  2008  was  forced  to 
choose  between  20  days  in  jail  for  criminal 
damage  to  property  or  to  stand  at  the  plant 
for  eight  hours  with  a sign  that  said,  “I  was 
stupid.”  He  chose  the  sign. 

• After  Jonathan  Tarase  pleaded  no 
contest  to  DUI  injanuary  2013,Painesville, 
Ohio  Municipal  Court  Judge  Michael 
Cicconetti,  who  is  known  for  his  unusual 
sentences,  gave  him  a choice  of  either  serv- 
ing five  days  in  jail  or  viewing  the  bodies 
of  two  victims  killed  in  car  accidents  and 
taking  a substance  abuse  course.  In  Janu- 
ary 2014,  Judge  Cicconetti  ordered  Jeffrey 
Gregg  to  complete  400  hours  of  community 
service  - while  wearing  a Santa  Claus  hat. 
Gregg’s  offense?  He  had  posed  as  a Salva- 
tion Army  bell  ringer  to  collect  money  for 


himself.  “It  is  too  easy  to  put  people  in  jail,” 
Cicconetti  said.  “They  go  to  jail  and  ...  it 
does  not  deter  the  crime.” 

The  above  examples  are  in  addition 
to  more  widespread  public  shaming  of 
offenders  both  before  they  are  convicted  - 
such  as  booking  mugshots  posted  by  jails, 
and  police  websites  that  display  photos  of 
defendants  arrested  for  soliciting  prosti- 
tutes - and  post- conviction  shaming  that 
includes  sex  offender  registries,  which  have 
become  ubiquitous. 

Nor  are  modern  shaming  sentences 
a recent  trend;  in  2003,  a Texas  man  was 
ordered  to  spend  30  consecutive  nights  in 
a 2-by-3  foot  doghouse  for  whipping  his 
stepson  with  a car  antenna.  The  judge  did 
allow  Curtis  Robin,  Sr.  to  have  a sleeping 
bag,  mosquito  netting,  plastic  tarp  or  simi- 
lar items  during  his  stint  in  the  doghouse. 
Other  more  recent  sentences  designed  to 
shame  or  humiliate  offenders  have  been 
reported  since  the  1990s. 

Not  all  shaming  sentences  are  legal  or 
constitutional,  though;  some  are  question- 
able. For  example,  a 27-year-old  Virginia 
man  agreed  in  June  2014  to  undergo  a sur- 
gical vasectomy  in  order  to  reduce  his  prison 
sentence  for  child  endangerment,  stemming 
from  a vehicle  accident  that  caused  minor 
injuries  to  one  of  his  children.  “He  needs  to 
be  able  to  support  the  children  he  already 
has  when  he  gets  out,”  said  prosecutor 
Ilona  White,  who  admitted  the  offer  was 
intended  to  prevent  Jessie  Lee  Herald  from 
fathering  more  children  than  the  seven  he 
already  had  with  at  least  six  women. 

“This  takes  on  the  appearance  of  so- 
cial engineering,”  complained  Richmond, 
Virginia  attorney  Steve  Benjamin,  past 
president  of  the  Virginia  Association  of 
Criminal  Defense  Lawyers.  “Sentencing 
conditions  are  designed  to  prevent  future 
criminal  behavior,”  he  said.  “Fathering 
children  is  not  criminal  behavior.” 

In  Oklahoma,  District  Court  Judge 
Mike  Norman  ordered  Tyler  Aired,  17,  to 
attend  church  for  10  years  as  a condition  of 
his  sentence  for  DUI  manslaughter.  Aired 
was  behind  the  wheel  of  a pickup  truck  that 
crashed  in  December  2011,  killing  a passen- 
ger. The  Oklahoma  ACLU  condemned  the 
sentence,  imposed  in  November  2012,  as  a 
“clear  violation  of  the  First  Amendment,” 
and  filed  a complaint  against  Norman.  But 
the  judge  defended  the  punishment,  which 
Aired  had  agreed  to.  Other  conditions  of 
the  sentence  included  requirements  that 


Aired  graduate  from  high  school,  graduate 
from  welding  school,  take  drug  and  alco- 
hol tests,  and  participate  in  victim  impact 
panels. 

Cameron  County,  Texas  Justice  of  the 
Peace  Gustavo  “Gus”  Garza  allowed  parents 
to  spank  their  children  in  his  courtroom 
in  lieu  of  paying  a fine,  for  which  he  was 
admonished  by  the  State  Commission 
on  Judicial  Conduct  on  March  9,  2009. 
The  Commission  concluded  that  “Judge 
Garza  exceeded  his  authority  by  providing 
parents  and  the  school  district  with  a ‘safe 
haven’  for  the  administration  of  corporal 
punishment  ...  with  no  legal  authority  to 
impose  the  sanction  either  by  the  Texas 
Education  Code  or  Texas  Code  of  Criminal 
Procedure.” 

And  in  Pennsylvania,  in  August  2014 
a Superior  Court  struck  down  part  of  a 
shaming  sentence  imposed  on  former  state 
Supreme  Court  Justice  Joan  Orie  Melvin, 
who  was  convicted  of  misusing  public  funds 
and  using  court  and  legislative  staff  to  run 
her  election  campaigns.  [See:  PLN,  Sept. 
2014,  p.56].  The  trial  court  had  ordered 
her  to  send  pictures  of  herself  wearing 
handcuffs  to  judges  across  the  state;  the 
Superior  Court  wrote  that  “the  handcuffs 
as  a prop  is  emblematic  of  the  intent  to 
humiliate  Orie  Melvin  in  the  eyes  of  her 
former  judicial  colleagues....  It  was  solely 
intended  to  shame  her.” 

“Judges  have  the  power  to  create 
their  own  unique  sentences.  And  courts 
have  ruled  that  sentences  involving  pub- 
lic shaming  are  constitutional  as  long  as 
they  aspire  to  some  other  goal,  such  as 
deterrence  or  retribution,”  wrote  Reason 
magazine  contributing  editor  Greg  Beato. 
“But  equal  application  of  the  law  is  a cru- 
cial element  of  our  justice  system.  It’s  one 
of  the  reasons  we  have  sentencing  guide- 
lines. And  quirky  punishments  designed  to 
go  viral  don’t  just  fail  to  meet  this  standard 
of  the  law;  they  actively  subvert  it.  Their 
primary  goal  is  to  court  publicity,  and  that 
publicity  can’t  be  accurately  anticipated  or 
controlled.” 

Experts  say  it  stands  to  reason  that  so 
long  as  the  public  is  entertained  by  shaming 
sentences,  they  will  continue  to  be  imposed. 
“These  are  punishments  that  often  appeal 
to  the  public  and  bring  a type  of  instant 
gratification  for  the  court,”  said  Professor 
Turley.  “To  some  extent,  we’ve  seen  the 
merging  of  law  and  entertainment  in  the 
last  10  years. 
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“Most  of  these  people  probably  would 
not  go  to  jail,”he  added.  “People  aren’t  tak- 
ing a murderer  and  saying,  ‘I  want  you  to 
bark  like  a dog  in  my  courtroom  and  I’ll  let 
you  off  for  murder.’These  are  relatively  small 
offences  and  many  of  them  would  not  result 
in  incarceration  or  weekend  incarceration, 
but  what  these  judges  do  is  they  impose  very 
heavy  sentences  in  order  to  force  people  to 
do  what  they  want.” 

There  may  also  be  socioeconomic  bias 
with  respect  to  shaming  sentences  - when 
such  punishments  are  offered  as  an  option 
in  lieu  of  fines,  poor  defendants  are  more 
inclined  to  chose  them  while  wealthy  of- 
fenders who  can  afford  to  pay  financial 
penalties  are  less  likely  to  submit  to  humili- 
ating sanctions. 

Unfortunately,  many  judges  do  not 
seem  to  understand  that  they  can  impose 
creative  sentences  that  do  not  result  in 
public  shaming.  For  example,  in  December 
2014  the  Detroit  News  reported  that  Wayne 
County,  Michigan  Circuit  Court  Judge 
Deborah  Thomas,  a former  teacher,  requires 
defendants  to  finish  high  school  or  obtain  a 
GED  certificate  as  part  of  their  sentences. 
She  posts  the  diplomas  and  certificates  on 


her  courtroom  wall. 

“Their  job  prospects  are  more  limited, 
they  have  lower  self-esteem,”  Thomas  said 
of  offenders  who  did  not  finish  high  school. 
“But  when  they  have  [the  diploma]  they 
have  success,  they  realize  ‘I  can  succeed  at 
other  things.’”  She  added,  “I  tell  them  just 
because  you  came  through  here  doesn’t 
mean  this  has  to  be  your  permanent  route.... 
We  punish  negative  behavior.  We  should 
reward  positive  behavior.” 

Sources:  Associated  Press , www.cbsl2.com, 
www.  my  fox.  com,  www.  abcnews.go.  com, 
www.slate.com,  USA  Today,  www.foxnews. 
com,  www.wordoncampus.com,  Detroit  News, 
www.  huffngtonpost.  com,  www.  csmonitor.  com, 
www.correctionsone.com, www.ksl.com,  www. 
npr.org,  www.latimes.com,  www.localSnow. 
com,  www.dailymail.co.uk, http://blog.con- 
stitutioncenter.  org,  http://blogs.findlaw.  com, 
www.  Cleveland,  com,  www.  reason,  com 
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Ninth  Circuit:  Indefinite  Stay  and  Denial 
of  Guardian  was  Abuse  of  Discretion 


On  March  24,  2014,  the  Ninth 
Circuit  held  that  a district  court  had 
abused  its  discretion  in  refusing  to  appoint 
a guardian  ad  litem  for  a pro  se  prisoner 
who  was  legally  incompetent. 

California  state  prisoner  Kennard  Lee 
Davis  sufFers  from  schizoaffective  disorder, 
impulse  control  disorder  and  substance- 
related  mental  disorder.  Since  April  2007 
he  has  been  under  court-ordered,  long-term 
involuntary  medication. 

In  2008,  Davis  filed  a pro  se  retaliation 
and  deliberate  indifference  suit  in  federal 
court  against  staff  at  CSP  Sacramento,  al- 
leging that  “in  retaliation  for  filing  numerous 
lawsuits  and  prisoner  complaints,  prison  of- 
ficials forced  him  to  push  a cart  containing 
over  100  pounds  of  legal  documents  for  over 
half  a mile  while  handcuffed.”  He  brought  a 
second  retaliation  and  deliberate  indifference 
suit  against  prison  medical  staff  in  2010. 

While  those  actions  were  pending,  Da- 
vis was  also  pursuing  a federal  habeas  corpus 
petition.  In  that  case,  he  was  evaluated  by 
a court-appointed  mental  health  specialist 
who  determined  he  was  incompetent.  The 
habeas  court  appointed  a guardian  ad  litem, 
finding  that  Davis  “does  not  have  the  ability 
to  consult  with  his  lawyer  with  a reasonable 
degree  of  rational  understanding  and  does 
not  have  a rational  nor  factual  understand- 
ing of  the  proceedings  against  him.” 

In  the  § 1983  civil  rights  actions,  Davis 
filed  numerous  motions  for  appointment  of  a 
guardian  ad  litem  or  counsel.  His  motions  were 
supported  by  a prison  psychiatrist’s  declaration 
detailing  Davis’s  mental  health  history,  diagno- 
ses and  involuntary  treatment. 

A magistrate  judge  recognized  that  Davis 
had  been  found  incompetent  in  his  pending 
habeas  action  and  was  currently  receiving 
long-term  psychotropic  medication  pursuant 
to  a court  order.  The  district  court  denied  the 
appointment  of  counsel  or  a guardian  under 
FRCP  17(c),  however,  stating  that  “there  is 
no  individual  available  to  serve  as  guardian 
ad  litem  for  plaintiff,  or  to  undertake  the 
representation  of  plaintiff  in  this  action.”The 
court  indefinitely  stayed  both  lawsuits,  find- 
ing “the  most  appropriate  available  measure” 
to  adequately  protect  Davis  was  “to  stay  the 
case  until  any  party  thereto  provides  evidence 
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by  Mark  Wilson 

that  plaintiff  has  been  restored  to  competency 
and  is  capable  of  protecting  his  own  interests 
through  self-representation.” 

On  appeal,  the  Ninth  Circuit  held  the 
district  court  had  abused  its  discretion  by 
imposing  a “lengthy  and  indefinite  stay” 
that  “puts  Davis  ‘effectively  out  of  court.’” 

“Given  Davis’s  circumstances,  this 
stay  order  left  his  interests  in  the  litigation 
completely  unprotected  and  functionally 
operated  as  a dismissal  with  prejudice  of 
Davis’s  action,”  the  Court  of  Appeals 
wrote.  “Instead  of  satisfying  the  obliga- 
tion created  by  Rule  17(c)  to  ensure  that 
Davis’s  interests  in  the  litigation  would 


The  Eighth  Circuit  Court  of  Appeals 
has  affirmed  a South  Dakota  federal 
district  court’s  order  holding  that  Native 
American  prisoners  have  a right  under  the 
Religious  Land  Use  and  Institutionalized 
Persons  Act  (RLUIPA)  to  use  tobacco  dur- 
ing religious  ceremonies. 

Twenty-seven  percent  of  prisoners  in 
the  South  Dakota  Department  of  Correc- 
tions (SD  DOC)  are  Native  Americans 
- the  highest  concentration  of  Native 
Americans  in  any  state  prison  system. 

Since  1998,  the  SD  DOC  has  increas- 
ingly  placed  restrictions  on  the  use  of  tobacco 
products  in  its  facilities.  At  first  it  adopted 
a smoking  ban,  then  chewing  tobacco  was 
banned  in  2000.  Regardless,  prison  officials 
continued  to  let  prisoners  use  tobacco  during 
Native  American  religious  ceremonies. 

Unauthorized  use  of  tobacco  allegedly 
became  a problem,  however,  and  the  SD 
DOC  began  to  place  restrictions  on  the 
storage  of  tobacco  for  religious  purposes. 
It  also  decreased  the  mixture  of  tobacco  in 
the  red  willow  bark  mixture  used  during 
ceremonies.  In  2009,  the  SD  DOC  insti- 
tuted a complete  ban  on  tobacco. 

The  policy  to  remove  tobacco  “from 
all  Native  American  Ceremonies  per  the 
request  of  medicine  men  who  lead  ceremo- 
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be  adequately  protected,  the  district  court 
closed  the  courthouse  doors,  aware  of  the 
strong  probability  that  Davis  would  not 
soon  return.  The  district  court’s  order  was 
thus  not  an  ‘appropriate  order’  to  fulfill  its 
mandate  to  protect  Davis’s  interests”  under 
FRCP  17(c)(2).  See:  Davis  v.  Walker , 745 
F.3d  1303  (9th  Cir.  2014). 

On  October  29,  2014,  following  re- 
mand, the  district  court  found  that  Davis 
“remains  legally  incompetent  to  prosecute 
his  civil  rights  actions,”  and  appointed  his 
brother  to  serve  as  guardian  ad  litem  in 
both  his  lawsuits  and  habeas  corpus  pro- 
ceeding. PI 


nies”  became  effective  October  19,  2009. 
Staff  were  instructed  to  remind  prisoners 
“that  we  are  honoring  the  request  of  the 
respected  medicine  men  and  are  going  back 
to  their  traditional  ways.” 

The  prisoners  who  challenged  the 
tobacco  ban  had  different  religious  beliefs. 
Prisoner  Clayton  Creek  testified  the  ban 
“stripped  him  of  his  ‘whole  essential  belief 
system.’”  Richard  Barnard  Moves  Camp,  a 
descendent  of  Lakota  healers  and  a tradi- 
tional healer  himself,  described  tobacco  as 
the  “center”  of  the  Lakota  way  of  life. 

The  district  court  held  a three-day 
bench  trial  and  entered  judgment  in  favor 
of  the  prisoner  plaintiffs,  granting  injunc- 
tive relief  and  directing  “the  parties  [to] 
confer  regarding  a revised  tobacco  policy.” 
No  agreement  was  reached,  and  the  court 
entered  a detailed  remedial  order  on  January 
25, 2013.  The  defendants  appealed. 

The  Eighth  Circuit  rejected  the  SD 
DOC’s  invitation  to  define  the  contours 
of  the  prisoners’ religious  beliefs  by  finding 
“tobacco  can  be  replaced  by  red  willow  bark 
- a readily- available  traditional  alternative 
to  tobacco.”  That  type  of  inquiry,  the  ap- 
pellate court  wrote,  “has  no  place  in  the 
RLUIPA  analysis.” 

The  Court  of  Appeals  held  the  prisoners 
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Native  American  Prisoners  Have  Right 
to  Tobacco  in  Religious  Ceremonies 

by  David  Reutter 


had  established  that  the  SD  DOC’s  tobacco 
ban  substantially  burdened  the  exercise  of  their 
religious  beliefs.The  ban  was  not  in  furtherance 
of  a compelling  governmental  interest,  nor  was 
it  the  least  restrictive  means  to  further  any 
compelling  governmental  interest. 

As  such,  the  district  court’s  remedial 
order  was  affirmed.  Among  the  nine  pro- 


visions for  injunctive  relief  was  a provision 
that  “[mjixtures  used  during  Native  Ameri- 
can ceremonies  that  include  tobacco  will 
not  contain  more  than  1 percent  tobacco 
by  volume.”  The  prisoners’  expert  agreed 
that  such  a mixture  met  the  requirements  of 
their  religious  beliefs;  the  district  court  had 
rejected  a request  for  a 10%  tobacco  mix- 


ture. See:  Native  American  Council  of  Tribes 
v.  Weber,  750  F.3d  742  (8th  Cir.  2014). 

Following  remand,  on  June  6, 2014  the 
plaintiffs  filed  a satisfaction  of  judgment  in 
the  district  court,  acknowledging  that  the 
defendants  had  paid  the  court’s  judgment 
of  $75,493.93  in  attorney  fees  plus  appellate 
fees  of  $19,535.80.  ’ 


Georgia's  Execution  Drug  Secrecy  Law  Found  Constitutional 

by  David  Re  utter 


IN  A 5 -2  RULING,  THE  GEORGIA  SUPREME 

Court  held  on  May  19,2014  that  it  is  not 
unconstitutional  for  the  state  to  keep  secret 
the  names  and  other  identifying  informa- 
tion of  persons  and  entities  involved  in 
executions,  including  those  who  manufac- 
ture lethal  injection  drugs. 

As  previously  reported  in  PLN,  Geor- 
gia amended  a state  statute  effective  July 
1,  2013  to  make  “identifying  information” 
concerning  those  who  participate  in  execu- 
tions and  the  procurement  of  execution 
drugs  a “confidential  state  secret.”  [See: 
PLN,  Feb.  2014,  p.37]. 

Death  row  prisoner  Warren  Lee  Hill 
was  subject  to  an  execution  order  issued  July 
3, 2013  that  set  his  execution  for  the  week  of 
July  13-20.  He  filed  suit  in  Fulton  County 
superior  court  seeking  “[s]  ealed  discovery  of 
the  identity  of  the  compounding  pharmacy 
and  the  supply  chain  and  manufacture(s) 
of  any  and  all  ingredients  used  to  produce 
the  lethal  drug  compound”  to  be  used  in 
his  execution. 

The  superior  court  granted  Hill  relief 


that  amounted  to  a stay  of  execution,  and 
the  Georgia  Supreme  Court  accepted  re- 
view. The  Court  initially  dealt  with  the  issue 
of  mootness.  The  drugs  obtained  for  Hill’s 
execution  had  since  expired  but  the  state 
could  obtain  new  drugs,  which  would  then 
expire  before  a court  could  review  the  issue. 
Thus,  this  case  presented  “a  classic  example 
of  a matter  that  is  capable  of  repetition  yet 
evading  review”  and  was  not  subject  to  the 
mootness  doctrine. 

The  state  Supreme  Court  then  held 
that  the  Fulton  County  superior  court  was 
the  correct  jurisdiction  for  this  type  of  chal- 
lenge because  it  dealt  with  state  officers  in 
their  home  jurisdiction  and  their  carrying 
out  of  Hill’s  sentence  rather  than  collateral 
issues  pertaining  to  the  judgment  or  sen- 
tence in  his  case. 

Next,  the  Court  addressed  the  issue 
of  discovery.  In  cases  that  present  a strong 
Eighth  Amendment  claim  where  “[mjore 
detailed  information  about  the  manufactur- 
ing of  the  drug  [is]  the  essential  missing  link 
in  his  or  her  proof  of  that  claim,”  a sample 


of  the  execution  drug  could  be  provided  to 
supply  the  missing  link,  rather  than  infor- 
mation concerning  the  source  of  the  drug. 

Finally,  the  Court  found  constitutional 
the  statute  making  the  identity  of  the  lethal 
drug  manufacturer  - a compounding  phar- 
macy in  this  case  - a state  secret.  It  noted  that 
Hill’s  claims  dealt  with  mostly  hypothetical 
issues,  such  as  the  drug’s  sterility  and  other 
impurities  that  could  result  in  death  or  other 
harmful  effects,  which  was  “a  meaningless 
issue”  in  the  context  of  an  execution. 

As  to  Hill’s  First  Amendment  claim, 
the  Supreme  Court  pointed  to  a “longstand- 
ing tradition  of  concealing  the  identities  of 
those  who  carry  out  executions.”  Addition- 
ally, without  such  confidentiality,  “there  is 
a significant  risk  that  persons  and  entities 
necessary  to  the  executions  would  become 
unwilling  to  participate.” 

The  superior  court’s  judgment  was 
reversed  and  its  injunction  dissolved.  Hill 
remains  on  death  row.  See:  Owens  v.  Hill , 
295  Ga.  302,  758  S.E.2d  794  (Ga.  2014), 

cert,  denied.  PI 
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Misconduct  at  Washington  State  Civil  Commitment 
Center  as  Concern  Grows  Over  Releases 


WASHINGTON  STATE’S  SPECIAL  Com- 
mitment  Center  (SCC),  which  was 
created  to  house  and  treat  prisoners  classified 
as  violent  sexual  predators,  has  become  the 
focus  of  investigations  into  staff  misconduct. 
Additionally,  the  growing  number  of  releases 
from  the  facility  has  worried  local  residents 
because  many  of  the  freed  sex  offenders  are 
settling  in  nearby  communities. 

SCC,  located  on  remote  McNeil  Is- 
land, once  housed  state  prisoners  but  was 
taken  over  by  the  Washington  Department 
of  Social  and  Health  Services  after  the  De- 
partment of  Corrections  ended  operations 
on  the  island  in  2010.  [See:  PLN,  Sept. 
2011,  p.42].The  facility,  which  is  designed 
to  treat  offenders’  mental  conditions  that 
cause  violent  sexual  behavior,  is  also  linked 
to  a neighboring  halfway  house  and  another 
halfway  house  in  Seattle. 

Sex  offenders  held  at  SCC  have  fin- 
ished their  prison  sentences  but  remain 
in  “civil  detention”  under  a state  program 
that  civilly  commits  offenders  who  meet 
the  legal  definition  of  violent  sexual  preda- 
tor. That  decision  is  made  by  a jury,  in  part 
based  on  the  likelihood  that  the  offender 
will  commit  more  crimes  if  released. 

SCC  has  371  employees.  According  to 
an  investigation  by  The  Seattle  Times,  the 
facility  has  been  plagued  by  absenteeism, 
staff  misconduct  and  flawed  employment 
screening.  [See:  PLN,  May  2011,  p.34].  In 
2012,  for  example,  eight  employees  were 
fired,  four  were  suspended  and  another  26 
received  letters  of  reprimand. 

Despite  the  sexually  violent  nature  of  the 
offenders  housed  at  SCC,  employees’access  to 
Internet  pornography  was  a major  component 
of  staff  misconduct.  During  2012,  the  facility 
disciplined  16  employees  for  viewing  Internet 
porn  while  on  the  job,  including  two  who  were 
subsequently  fired. 

One  of  the  terminated  workers,  Sam- 
mie  Neely,  used  his  work  computer  to  visit 
“103  unauthorized  and  non-work  related 
sites  ...  during  February  and  March  2012.” 
He  appealed  his  firing  and  was  later  allowed 
to  resign. 

The  second  worker  who  was  termi- 
nated, SCC  supervisor  Jamele  Anderson, 
was  rehired  based  on  his  claim  that  by  leav- 


by  David  M.  Reutter 

ing  his  password  under  his  telephone,  other 
employees  were  able  to  access  his  computer 
system.  The  investigation  determined  more 
than  100  pornographic  images  had  been 
viewed  on  his  computer. 

A more  significant  issue  involved  pay- 
roll fraud.  Former  SCC  Superintendent 
Kelly  Cunningham  found  the  facility  was 
paying  1150,000  per  month  in  overtime, 
including  payments  of  $32,000  to  two  em- 
ployees for  work  they  never  performed. 

“They  got  paid  for  work  they  didn’t 
do  - that’s  theft  of  public  resources,”  Cun- 
ningham said.  “There  may  be  a systematic, 
focused  attempt  by  some  employees  to 
defraud  the  state.” 

An  internal  report  obtained  by  The  Se- 
attle Times  found  that  more  than  one-fifth 
of  SCC  employees  had  inconsistencies  in 
their  attendance  records,  and  were  often 
paid  for  hours  when  they  were  not  at  the 
facility  or  had  left  work  early.  In  some 
cases,  a supervisor’s  name  was  forged  on 
overtime  slips. 

“There  were  instances  where  we’d  have 
a supervisor  and  subordinate  in  cahoots,” 
Cunningham  said.  He  believed  some  em- 
ployees collaborated  with  each  other  to  call 
in  sick  so  another  staff  member  could  work 
overtime,  then  they  would  switch  roles  and 
do  it  again. 

Two  employees  were  fired  for  de- 
frauding the  sick  leave  system.  Stanislaus 
Zon  fabricated  at  least  four  doctor’s  notes 
after  missing  dozens  of  days  of  work.  “Zon 
indicated  he  got  the  idea  of  altering  the 
medical  clearance  document  from  a co- 
worker,” records  indicated.  “Zon  said  if  he 
knew  he  would  keep  his  job,  he  may  come 
forward  with  the  name  of  the  employee.” 
The  scheme  failed  and  Zon  was  fired  on 
August  23,  2012.  A second  employee, 
Kyle  Boylan,  also  was  fired  for  submitting 
fraudulent  doctor’s  notes. 

Other  staff  misconduct  involved  fal- 
sified credentials.  For  example,  Thomas 
Lovell  was  promoted  to  Psychology  As- 
sociate after  claiming  he  had  a Bachelor’s 
degree  in  criminal  justice  from  Arizona 
State  University  and  a Master’s  in  social 
work  from  Kaplan  University.  SCC  never 
checked  the  credentials  and  allowed  Lovell 


- who  had  only  a high  school  diploma  - to 
treat  the  state’s  worst  sex  offenders. 

The  investigation  also  determined 
that  nearly  $12  million,  a quarter  of  SCC’s 
budget,  is  spent  on  legal  bills.  “It’s  a morass,” 
said  prosecutor  David  Hackett.  “We’ve  left 
the  door  to  the  candy  store  wide  open.” 

Defense  psychologist  Theodore  Don- 
aldson, who  was  fired  in  1996  by  the 
California  Department  of  Mental  Health 
for  “problems  with  clinical  diagnosis,  report 
writing  skills,  risk  assessments,  and  clinical 
conclusions,”  according  to  his  former  super- 
visor, was  paid  millions  for  defense  work 
in  civil  commitment  trials.  He  agreed  that 
experts  have  taken  advantage  of  the  state’s 
civil  commitment  system. 

“Two  cottage  industries  have  resulted 
from  this  law:  the  experts  that  can  sprinkle 
their  holy  water,  and  the  tools  to  measure 
risk  assessments,”  Donaldson  said. 

Medical  expenses  constitute  an- 
other high  cost  at  SCC.  In  April  2014, 
Washington  lawmakers  included  in  the 
supplementary  state  budget  a provision  that 
would  require  the  Department  of  Social 
and  Health  Services  to  examine  ways  to 
reduce  healthcare  costs  at  the  facility.  One 
option  is  to  use  Medicaid  to  cover  prisoners’ 
medical  expenses. 

“If  there  is  some  way  to  shift  the  cost  to 
the  feds,  I think  that  could  be  a good  idea,” 
said  state  Senator  Jim  Hargrove. 

More  recently,  according  to  an  Au- 
gust 2014  news  report,  residents  in  south 
Tacoma  have  expressed  concerns  about  the 
number  of  sex  offenders  released  from  SCC 
who  are  settling  in  the  nearby  community. 
According  to  the  Pierce  County  Sheriff’s 
Department,  more  than  50  released  of- 
fenders live  within  a one-mile  radius  of  the 
county’s  Sawyer  Park. 

“It  worries  me  a lot  because  I have 
little  sisters,  and  they  like  to  take  off  just  by 
themselves,”  said  local  resident  Traveante 
Bell.  “It  just  makes  me  want  to  move  out 
of  the  community.  It  makes  me  not  feel 
comfortable  anymore.” 

“Pierce  County  is  receiving  more  than 
our  fair  share,”  maintained  county  prosecu- 
tor Mark  Lindquist.  “There  are  services 
available  in  Pierce  County  and  that  makes  it 
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easy  to  dump  [a]  disproportionate  number 
of  offenders  here.” 

Washington  state  law  requires  the  De- 
partment of  Corrections  to  release  prisoners 
in  the  county  where  they  were  convicted, 
but  sex  offenders  freed  from  SCC  are 
technically  not  covered  by  the  statute  be- 
cause they  are  released  from  civil  detention, 
not  from  prison.  Once  they  get  out,  many 
choose  to  live  in  the  local  area. 

According  to  the  Tacoma  News  Tribune , 
of  the  41  offenders  who  have  been  released 
from  SCC  since  2012, 15  were  released  in 
Pierce  County  even  though  only  three  had 
lived  there  previously. 

“I’m  working  with  legislators  on  a fix 
so  the  offenders  are  released  more  evenly 
around  the  state,”  said  Lindquist. 

Releases  from  SCC  have  increased 
sharply  in  recent  years,  and  in  2012,  for  the 
first  time,  the  number  of  offenders  freed 
from  the  facility  exceeded  the  number 
admitted.  Experts  say  four  factors  may  be 
behind  that  trend. 

First,  research  has  found  very  low  rates 
of  recidivism  by  rapists  older  than  60  and 
child  molesters  older  than  70,  according  to 
the  Washington  State  Institute  for  Public 


Policy.  The  average  age  of  offenders  released 
from  SCC  is  58. 

After  age  60,  “even  the  high-risk  in- 
dividuals show  a rather  dramatic  decline” 
in  recidivism,  said  Brian  Judd,  an  Olympia 
psychologist  who  has  testified  in  more 
than  100  civil  commitment  cases.  But  “that 
doesn’t  mean  that  someone  over  the  age  of 
60  is  not  going  to  reoffend, ”he  noted  - only 
that  the  likelihood  decreases. 

SCC  officials  say  the  second  reason 
behind  the  more  frequent  releases  is  that 
a greater  number  of  offenders  have  suc- 
cessfully transitioned  from  the  facility  into 
halfway  houses  or  supervised  home  place- 
ment, which  speeds  up  the  process. 

Third,  the  number  of  civil  commit- 
ments to  SCC  has  steadily  declined  due 
to  tougher  sentencing  laws  passed  by  the 
Washington  legislature;  as  a result,  violent 
sexual  predators  who  previously  might  have 
been  eligible  for  civil  commitment  are  now 
kept  in  prison  instead. 

Finally,  defense  lawyers  might  be  get- 
ting better  at  arguing  that  their  clients  can 
be  safely  released.  Ken  Chang,  lead  attorney 
at  The  Defender  Association  of  Seattle, 
said  defense  lawyers  previously  attacked 


the  science  used  to  civilly  commit  sex  of- 
fenders. Now,  he  stated,  attorneys  “explain 
to  the  jurors  that  they’re  not  monsters;  this 
is  the  reason  why  this  particular  individual 
ended  up  being  who  he  was  - and  in  many 
cases  what  that  individual  has  done  to 
change  that.” 

“I  think  that’s  a better  story,”  Chang 
added.  “I  think  the  jurors  like  it  much 
better.” 

Sources:  Tie  Seattle  Times , www.theolym- 
pian.com,  http://ql3fox.com 


TYPING 

SERVICES 
Provided  since  1998 
Specifically  designed,  with  special 
rates  for  the  incarcerated  person. 
Black  / Color  Printing  and  Copying 

SEND  A SASE  FOR  A ", FREE ” PRICE  LIST 
AND  MORE  INFORMATION  TO: 

LET  MY  FINGERS  DO  YOUR  TYPING 
Sandra  Z.  Thomas  (dba) 

P O Box  4178 

Winter  Park,  Florida  32793-4178 
Phone:  407-579-5563 

Special  Offer:  $2.00  off  first  order. 

Special  offer  void  after:  12/31/2015 


Legal  Services  for  California  Inmates: 

APPEALS 

WRITS  OF  HABEAS  CORPUS 
Civil  Litigation 

Catastrophic  Injury  Litigation 
Money  Management 
Business  Windup 
Contracts 


CIVIL  RIGHTS-SECTION  1983-FEDERAL  AND  STATE 
APPEALS  AND  WRITS-  ONLY  COMPLEX  AND  UNIQUE  CASES 
PRISON-TRANSFER-DISCIPLINE-VISITING-CLASSIFICATION-HOUSING 
PROP.  36  RE-SENTENCING-3  STRIKES-MEDICAL-PAROLE  HEARINGS 

OUR  CLIENTS  GO  HOME,  HOW  ABOUT  YOU? 

Please  submit  a single  page  summary  of  your  case.  Due  to  the  volume,  we 
cannot  return  documents  or  respond  to  all  inquires.  We  are  not  a low  cost  or 
pro  bono  law  firm,  but  if  you  want  results,  write  us. 


P.O.  BOX 
25001 

FRESNO,  CA 
93729 


William  jJSchmidt 

ATTORNEY  LAW,  P.C. 

911CIVILRIGHTS@GMAIL.COM 

559.261.2222  (clients  only  collect) 


Prison  Legal  News 


45 


February  2015 


Eighth  Circuit  Reverses  Dismissal  of  Prisoner's  ADA/RA  Claims 

by  Mark  Wilson 


The  Eighth  Circuit  has  reversed  in 
part  the  dismissal  of  a Missouri  pris- 
oner’s claims  related  to  accommodation  of 
his  disabilities. 

In  2004,  Missouri  Department  of  Cor- 
rections (MDOC)  prisoner  Robert  Dinkins 
began  suffering  blackouts,  weakness  and 
difficulty  walking.  The  prison  system’s 
health  care  provider,  Correctional  Medical 
Services  (CMS),  failed  to  properly  diagnose 
or  treat  him  for  six  months.  As  a result  he 
did  not  receive  medication  that  would  have 
slowed  the  progression  of  his  condition, 
pernicious  anemia.  By  April  2006,  Dinkins 
was  paralyzed  from  the  waist  down. 

As  late  as  2010,  his  condition  contin- 
ued to  deteriorate.  Rather  than  assigning 
him  to  a Transitional  Care  Unit,  prison 
officials  placed  Dinkins  in  administra- 
tive segregation  without  a wheelchair  or 
handicap  access.  As  a result,  he  was  forced 
to  crawl  and  eat  meals  ofF  the  floor. 

Dinkins  requested  that  prison  officials 
accommodate  his  disability  by  providing 
“someone  to  push  his  wheelchair,  a handi- 
capped-accessible cell,  medically  prescribed 
physical  therapy,  preventative  treatment, 
examination  by  an  outside  specialist, 
wheelchair  accessories,  and  exemption  from 
activities  requiring  exposure  to  cold.”  All  of 
his  requests  were  denied,  causing  him  “to 
miss  meals,  fall  several  times  in  his  cell,  be 
placed  on  strip-cell  status,  and  be  unable 
to  move  around  his  cell  without  hitting  the 
toilet  or  walls.” 

Dinkins  filed  suit  against  MDOC, 
CMS,  two  individual  guards  and  several 
doctors.  He  alleged  the  defendants  had 
violated  the  Americans  with  Disabilities 
Act  (ADA)  and  Rehabilitation  Act  (RA). 
The  district  court  dismissed  the  case  and 
Dinkins  appealed. 

The  Eighth  Circuit  affirmed  in  part 
and  reversed  in  part  on  February  25, 2014, 
first  recognizing  that  the  denial  “of  meals 
and  adequate  housing  by  reason  of  his  dis- 
ability can  form  the  basis  of  viable  ADA 
and  RA  claims,”  and  that  the  denial  of 
“physical  therapy  could  form  the  basis  for 
a viable  claim  if  the  therapy  was  medically 
prescribed.”  Therefore,  the  appellate  court 
reversed  the  dismissal  of  Dinkins’  injunc- 
tive relief  claims  against  the  two  guards,  the 
state  and  MDOC,  as  those  claims  “were  not 


based  on  medical  treatment  decisions.” 

The  Court  of  Appeals  then  concluded 
that  MDOC  had  waived  its  sovereign  im- 
munity under  the  RA  by  accepting  federal 
funds,  and  thatTitle  II  of  the  ADA  abrogates 
the  state’s  Eleventh  Amendment  immunity 
for  conduct  that  violates  the  Fourteenth 
Amendment.  Since  “some  of  defendants’ 
alleged  behavior  could  violate  the  Eighth 
and  Fourteenth  Amendments,”  the  Eighth 
Circuit  remanded  the  ADA/RA  damages 
claims  against  the  state  and  MDOC. 

Accordingly,  the  district  court’s  dis- 
missal of  the  doctors  and  CMS  and  the 
individual-capacity  claims  against  the  two 
guards  was  affirmed;  the  dismissal  of  in- 
junctive claims  against  the  state  defendants 
not  based  on  medical  treatment  decisions 


A WAVE  OF  RIOTS  AND  KILLINGS  IS 
sweeping  inside  and  outside  prisons  in 
Brazil,  but  authorities  and  observers  differ 
on  whether  the  violence  is  the  fault  of  rival 
gangs  competing  for  the  lucrative  drug 
trade,  a protest  against  horrific  conditions 
in  the  nation’s  chronically  overcrowded 
prison  system,  retribution  for  mistreat- 
ment by  guards  or  some  combination  of 
these  factors. 

Discontent  over  conditions  at  a prison 
in  Cascavel,in  southern  Brazil,  and  rivalries 
between  powerful  local  gangs  are  blamed 
for  an  August  2014  riot  that  led  to  the 
deaths  of  at  least  five  prisoners  and  severely 
damaged  the  facility. 

According  to  local  and  international 
news  reports,  two  of  the  victims  were 
beheaded  while  three  others  were  pushed 
from  the  top  of  buildings  and  plummeted 
to  their  deaths.  Two  prison  guards  taken 
hostage  during  the  riot  were  later  released 
with  only  minor  injuries. 

“They  are  using  the  severed  head  of 
one  of  the  prisoners  to  inflict  psychological 
torture  on  one  of  the  hostages,”  said  Jairo 
Ferreira,  an  attorney  for  the  prison  officers’ 
union,  during  the  height  of  the  unrest. 
“There  are  scenes  of  terror  inside  the  jail 
now,”  he  told  the  local  newspaper,  Gazeta 
do  Povo. 


was  reversed;  and  the  dismissal  of  damages 
claims  against  the  state  and  the  MDOC 
was  reversed.  See:  Dinkins  v.  CMS,  743  F.3d 
633  (8th  Cir.  2014). 

Upon  remand,  the  district  court  granted 
a motion  to  dismiss  the  two  guards  on  April 
4,  2014.  The  court  then  denied  Dinkins’ 
motion  to  stay  the  case  for  six  months  until 
he  was  released  from  prison,  his  motion  to 
appoint  counsel  and  his  motion  to  compel 
the  defendants  to  produce  documents  in 
discovery.  The  defendants  filed  a motion 
for  summary  judgment  on  November  17, 
2014,  which  remains  pending.  Dinkins  is 
litigating  the  case  pro  se;  he  was  represented 
on  appeal  by  attorney  David  L.  Simpson. 
See: Dinkins v.  CMS, U.S.D.C.  (W.D.Mo.), 
Case  No.  2:09-cv-04111-NKL. 


The  BBC  reported  that  as  many  as 
1,000  prisoners  took  over  parts  of  the  facil- 
ity, setting  fire  to  much  of  it.  Mara  de  Carli, 
spokeswoman  for  the  Justice  Secretariat  of 
Parana  state,  said  the  uprising  ended  when 
government  authorities  met  the  prisoners’ 
key  demand  by  transferring  around  800 
offenders  to  other  facilities. 

An  April  29, 2014  riot  at  the  Eunapolis 
prison  in  Bahia  state  left  five  dead  and  eight 
injured  following  a surprise  inspection  by 
prison  officials.  The  deaths  were  attributed 
to  rival  gang  members  attacking  each  other. 
[See:  PLN,  Jan.  2015,  p.56]. 

In  the  northern  part  of  Brazil,  at  least 
59  prisoners  were  killed  during  2013  at  a 
single  prison  in  the  state  of  Maranhao.  A 
report  prepared  for  Brazil’s  Supreme  Court 
revealed  details  of  torture,  sexual  abuse  and 
murder  at  the  grossly  overcrowded  facility, 
where  gangs  were  said  to  mete  out  punish- 
ment or  retribution  on  a daily  basis. 

Brazil  has  “a  medieval  prison  system, 
which  not  only  violates  human  rights  [but] 
does  not  allow  for  the  most  important  ele- 
ment of  a penal  sanction,  which  is  social 
reintegration,”  said  Brazil’s  Minister  of 
Justice,  Jose  Eduardo  Cardozo,  in  2012. 
The  country’s  prison  system  holds  half  a 
million  prisoners  in  facilities  that  were  built 
to  house  300,000. 


Prison  Violence  in  Brazil  Connected 
to  Abuse,  Gangs,  Overcrowding 


February  2015 


46 


Prison  Legal  News 


In  February  2013,  authorities  deployed 
the  National  Guard  to  combat  arson  attacks 
in  the  state  of  Santa  Catarina  that  were 
linked  to  conditions  inside  the  prison  in  the 
state  capital  of  Joinville,  as  well  as  to  Brazil’s 
illegal  drug  trade.  Over  20  attacks  - mainly 
on  city  buses  and  installations  - occurred 
across  the  upscale  coastal  state. 

In  the  bus  attacks,  passengers  were  or- 
dered ofF  the  vehicles  by  groups  of  gun-  and 
knife-wielding  youths,  who  then  splashed 
gasoline  over  the  seats  and  set  the  buses 
on  fire. 

Authorities  believe  the  attacks  were 
sparked  by  the  arrest  of  an  attorney  who 
allegedly  organized  gang  finances  and 
acted  as  a liaison  between  incarcerated  gang 
members  and  those  on  the  outside.  The 
attorney  was  charged  with  conspiring  to 
organize  the  attempted  murder  of  a prison 
official  in  late  2012  that  instead  led  to  the 
death  of  the  official’s  wife. 

However,  authorities  admitted  that 
the  attacks  were  also  fueled  by  a videotape 
of  prisoners  being  abused  by  guards  at  the 
Joinville  facility.  Surveillance  video  of  the 
January  18,  2013  incident  shows  guards 
marching  dozens  of  half-clothed  prisoners 


into  a closed  area,  where  they  were  forced  to 
assume  a fetal  position  before  guards  fired 
rubber  bullets  at  their  backs.  Some  were 
targeted  with  tear  gas  and  pepper  spray. 

“Prisoners  decided  to  orchestrate 
the  attacks  to  call  the  attention  of  the 
population  and  authorities  to  issues  of 
management  of  the  prison  system,”  said 
Col.  Nazareno  Marcineiro,  commander  of 
Santa  Catarina’s  military  police. 

The  arson  attacks,  and  a similar  wave 
of  violence  that  occurred  in  November 
2012,  have  been  connected  to  a prison- 
based  organization  called  Primeiro  Grupo 
Catarinense  (PGC),  or  First  Santa  Catarina 
Group.  Similarly,  a group  operating  from 
prisons  in  Sao  Paulo  was  connected  to  a 
2012  spike  in  targeted  police  killings  in  that 
city,  in  which  more  than  100  officers  were 
killed,  many  in  ambushes. 

Despite  efforts  to  prevent  contraband 
in  prisons,  the  gangs  often  have  access  to 
laptops  and  cell  phones  that  allow  them  to 
coordinate  the  outside  attacks. The  president 
of  the  Human  Rights  Commission  of  the 
Joinville  Bar  Association,  Cynthia  Mario 
Pinto,  interviewed  prisoners  and  confirmed 
the  attacks  were  “directly  linked  to  the  com- 


mand of  the  PGC”  due  to  festering  anger 
over  prison  conditions  and  abuse. 

Over  the  past  decade,  Brazil’s  prison 
population  has  exploded  due  to  tougher 
sentencing  laws  passed  in  response  to  high 
homicide  rates.  In  some  prisons,  overcrowd- 
ing is  so  bad  that  prisoners  sleep  in  shifts, 
while  others  sleep  standing  up  after  tying 
themselves  to  the  bars  of  their  cells. 

On  August  29,  2014,  the  Regional 
Office  for  South  America  of  the  United 
Nations  High  Commissioner  for  Human 
Rights  called  for  an  investigation  into  vio- 
lence in  Brazil’s  prison  system. 

“We  are  shocked  for  the  violence  seen 
recently  in  Brazilian  prisons.  Unfortunately, 
these  are  not  isolated  facts;  they  occur  [on] 
a regular  basis  in  several  detention  centers 
throughout  the  country,”  stated  Amerigo 
Incalcaterra,  the  Regional  Representative 
for  South  America.  “It  is  unacceptable  that 
violence  and  deaths  inside  prison  centers 
are  seen  as  normal,  everyday  situations  in 
Brazil.” 

Sources:  The  New  York  Times,  Wall  Street 
Journal,  www.bbc.com, www.foxnews.com, 
www.acnudh.  org 
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Fifth  Circuit  Reverses  Dismissal  of  Prisoner's  Suit 
Claiming  Lack  of  Medical  Care 

by  Matt  Clarke 


On  March  12,  2014,  the  Fifth 
Circuit  Court  of  Appeals  reversed  in 
part  a district  court’s  dismissal  of  a lawsuit 
brought  by  a prisoner  who  was  denied 
medical  treatment  after  he  fell  and  was 
injured. 

Freddie  R.  Coleman,  a Texas  state 
prisoner,  was  incarcerated  at  the  Eastham 
Unit  when  he  slipped  in  the  shower,  hurt- 
ing himself.  Six  days  later  he  fell  in  the 
shower  again.  In  severe  pain,  Coleman  was 
examined  by  visiting  physician  assistant 
Cheryl  McManus,  who  ordered  an  X-ray 
which  she  said  indicated  he  had  arthritis  of 
the  hip. The  X-ray  technician  disagreed,  but 
McManus  stuck  to  her  opinion,  refused  to 
issue  pain  medication  and  cleared  Coleman 
to  return  to  work  on  crutches. 

Coleman  continued  to  experience 
severe  pain.  Fie  fell  in  the  shower  a third 
time  when  his  crutches  slipped.  Then  the 
facility  was  placed  on  lockdown.  During 
the  lockdown,  he  experienced  so  much  pain 
that  he  could  not  lie  in  bed  or  sit  on  a toilet, 
and  was  forced  to  defecate  in  a bowl. 

Coleman  sent  repeated  written  requests 
for  medical  assistance  to  the  infirmary.  They 
were  answered  and  disregarded  by  Nurse 
Practitioner  Brenda  Plough.  Four  days  into 
the  lockdown,  Hough  saw  Coleman  in  his 
cell  but  refused  to  examine  him.  Coleman 
informed  Assistant  Warden  Debbie  Erwin 
and  Major  Craig  Fisher  of  his  injury  as  they 
were  making  rounds  during  the  lockdown; 
Erwin  wrote  down  his  name  but  did  noth- 
ing to  help  him. 

After  the  lockdown  ended,  Hough  ex- 
amined Coleman  and  ordered  X-rays  which 
could  not  be  taken  for  another  three  days 
due  to  the  X-ray  technician  being  absent. 
Coleman  objected,  but  she  told  him  to 
“tough  it  out  three  more  days”  and  refused 
to  issue  pain  medication. 

The  X-rays  showed  a fractured  hip,  and 
Hough  apologized  for  ignoring  his  previous 
complaints.  Coleman  was  transported  to 
an  outside  hospital  where  doctors  inserted 
four  pins  and  a plate  during  surgery.  He 
continued  to  suffer  from  severe  pain. 

Coleman  filed  a § 1983  federal  civil 
rights  action  against  prison  security  and 
medical  staff,  alleging  they  were  aware  of 


the  slippery  showers,  did  nothing  to  fix  that 
problem  and  denied  him  timely  medical 
treatment  for  his  severe  injury.  He  agreed 
to  proceed  with  a magistrate  judge  trying 
the  case. 

The  magistrate  noted  that  Coleman 
had  not  included  the  slippery  shower  issue 
in  his  grievances  and  thus  had  not  exhausted 
administrative  remedies  against  “security 
personnel.”  Further,  the  district  court  “es- 
sentially held”  that  “prisoner  slip-and-fall 
claims  almost  never  serve  as  the  predicate  for 
constitutional  violations  as  a matter  of  law.” 
Thus,  the  magistrate  dismissed  all  defendants 
in  the  case  except  McManus. 

The  U.S.  Marshals  were  unable  to  serve 
McManus  and  the  Attorney  General’s 
office  was  unable  to  provide  her  current 
address.  The  magistrate  ordered  Coleman 
to  provide  a current  address  for  service,  but 
refused  to  allow  him  discovery  to  seek  the 
address  from  McManus’ employer,  UTMB. 


On  December  23, 2014,  GEO  Group, 
the  nation’s  second-largest  for-profit 
prison  firm,  demonstrated  it  was  a “grinch” 
by  objecting  to  a shareholder  resolution 
that  would  require  the  company  to  spend 
just  5%  of  its  net  income  “on  programs 
and  services  designed  to  reduce  recidivism 
rates  for  offenders”  in  GEO-run  correc- 
tional facilities.  Corrections  Corporation 
of  America  (CCA)  filed  an  objection  to  a 
similar  resolution  in  January  2015. 

The  resolutions  were  submitted  by 
PLN  managing  editor  Alex  Friedmann, 
who  also  serves  as  associate  director  of  the 
Human  Rights  Defense  Center  (HRDC). 
An  activist  shareholder,  Friedmann  owns 
a small  amount  of  stock  in  both  CCA  and 
GEO  Group;  in  the  1990s  he  served  six 
years  at  a CCA-operated  facility  prior  to 
his  release  in  1999. 

“As  a former  prisoner,  I know  firsthand 
the  importance  of  providing  rehabilitative 
programs  and  reentry  services,”  Friedmann 
stated.  “I  also  know  firsthand  the  incentive 
of  private  prisons  to  cut  costs  - including 


When  he  failed  to  provide  the  address,  the 
magistrate  judge  dismissed  the  suit  - ef- 
fectively with  prejudice  since  the  statute  of 
limitations  had  run.  Coleman  appealed. 

The  Fifth  Circuit  held  that  the  slippery 
shower  claims  were  properly  dismissed,  but 
Erwin  and  Fisher  allegedly  knew  about 
Coleman’s  injuries  and  the  lack  of  medical 
attention,  and  Hough  had  allegedly  failed  to 
provide  treatment.  Further,  the  magistrate 
should  have  allowed  the  requested  discov- 
ery with  respect  to  McManus’  address  and 
dismissal  of  the  suit  was  excessive. 

Accordingly,  the  district  court’s  judg- 
ment was  reversed  with  respect  to  Erwin, 
Fisher  and  Hough  on  the  medical  claims, 
and  to  McManus  due  to  failure  to  effect 
service,  but  was  upheld  as  to  the  other 
defendants  and  the  slippery  shower  claim. 
This  case  remains  pending  on  remand.  See: 
Coleman  v.  Sweetin,  745  F.3d  756  (5th  Cir. 
2014). 


expenses  associated  with  rehabilitative 
programs  - in  order  to  increase  profit 
margins.” 

Citing  data  from  the  Bureau  of  Jus- 
tice Statistics,  the  resolutions  note  that 
“Recidivism  rates  for  prisoners  released 
from  correctional  facilities  are  extremely 
high,  with  almost  77%  of  offenders  being 
re-arrested  within  five  years  of  release.” 
Further,  “[t]he  need  to  reduce  recidivism 
rates  for  offenders  held  in  [private  prisons] 
is  of  particular  importance,  as  two  recent 
studies  concluded  that  prisoners  housed 
at  privately-operated  facilities  have  higher 
average  recidivism  rates.”  [See:  PLN,  Feb. 
2014,  p.14;  Dec.  2009,  p.ll]. 

The  shareholder  resolutions  state  that 
they  provide  CCA  and  GEO  Group  with 
an  opportunity  “to  do  more  to  reduce  the 
recidivism  rates  of  offenders  ...  and  thus 
reduce  crime  and  victimization  in  our 
communities.” 

The  funds  specified  in  each  resolution, 
amounting  to  5%  of  CCA  and  GEO’s  an- 
nual net  income,  “may  be  used  to  expand 
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or  enhance  rehabilitative  programs  or 
services  already  provided  in  the  Company’s 
correctional  facilities;  to  establish  new 
rehabilitative  programs  or  services;  or  as 
donations  to  non-profit  organizations  that 
provide  rehabilitative  or  reentry  programs 
and  services  for  prisoners  or  released 
prisoners,”  and  “shall  be  in  addition  to  any 
funds  the  Company  already  spends,  intends 
to  spend  or  is  required  to  spend  on  reha- 
bilitative or  reentry  programs  and  services 
pursuant  to  the  Company’s  contracts  with 
government  agencies.” 

GEO  filed  a formal  objection  with 
the  Securities  and  Exchange  Commission 
(SEC),  seeking  to  exclude  the  resolution 
from  its  2015  proxy  materials  distributed 
to  shareholders.  In  its  objection,  the  com- 
pany argued  that  the  resolution  relates  to 
a “personal  grievance”  or  would  further  a 
“personal  interest”;  that  it  concerns  ordinary 
business  operations;  and  that  the  com- 
pany had  “substantially  implemented”  the 
resolution  because  it  already  provides  some 
rehabilitative  programs  and  services. 

CCA  also  objected  to  the  SEC,  argu- 
ing that  the  resolution  relates  to  “ordinary 
business  operations”  and  comparing  it  to 
other  shareholder  resolutions  that  have 
sought,  for  example,  to  require  companies 
to  “test  and  install  showerheads  that  use 
limited  amounts  of  water.”  In  a statement 
to  7 he  Tennessean  newspaper,  the  company 
referred  to  the  resolution  as  “activist  games- 
manship.” 

According  to  its  website,  GEO  claims 
it  “believes  that  inmates  and  detainees 
should  be  given  the  greatest  opportunity  to 


improve  their  health  and  welfare  through 
rehabilitation  and  educational  programs.” 
And  in  a press  release  issued  by  CCA  in 
September  2014,  the  company  announced 
“a  series  of  commitments”  to  rehabilitative 
programming,  saying  it  would  “play  a larger 
role  in  helping  reduce  the  nation’s  high 
recidivism  rate.”  At  the  time,  CCA  CEO 
Damon  Hininger  stated  that  “Reentry 
programs  and  reducing  recidivism  are  100 
percent  aligned  with  our  business  model.” 

“If  GEO  Group  truly  believes  that 
prisoners  in  its  for-profit  facilities  should 
have  the  ‘greatest  opportunity’  for  reha- 
bilitation, then  the  company  should  have 
no  objection  to  devoting  just  5%  of  its 
net  profits  towards  that  worthy  goal,”  said 
HRDC  executive  director  Paul  Wright. 
“But  apparently  being  able  to  retain  95% 
of  its  profits  is  not  enough,  since  GEO  has 
objected  to  the  resolution  - which  clearly 
demonstrates  its  focus  on  the  bottom  line. 
The  obvious  conflict  of  interest  between 
the  company’s  financial  interests  and  that 
of  public  safety  is  the  higher  the  recidivism 
rate,  the  higher  the  company’s  profits  due  to 
more  people  returning  to  prison.” 

“If  CCA  was  serious  about  investing 
in  rehabilitation  and 
reentry  programs 
for  prisoners  who 
will  be  released  from 
the  company’s  for- 
profit  facilities,  then 
it  would  not  have 
objected  to  this  reso- 
lution,” Friedmann 
added.  “But  it  did,  so 


we  can  draw  our  own  conclusions.” 

The  SEC  will  determine  whether  the 
resolutions  will  be  submitted  to  the  com- 
panies’ shareholders.  This  is  the  fourth  time 
Friedmann  has  filed  resolutions  with  CCA 
and/or  GEO  Group;  previous  resolutions 
have  addressed  issues  related  to  rape  and 
sexual  abuse  in  private  prisons,  the  conver- 
sion of  CCA  to  a real  estate  investment 
trust,  and  the  high  cost  of  phone  calls  made 
from  privately-operated  detention  facilities. 
[See:  PLN,  July  2014,  p. 52;  Jan.  2014,  p.44; 
May  2013,  p.32;  June  2012,  p.32;  March 
2012,p.l8].P 

Sources:  HRDC  press  releases  (Dec.  29, 2014 
and  Jan.  12,  2015);  The  Tennessean 
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GEO  Group  Rescinds  $6  Million  Donation 
to  Name  Stadium  at  Florida  University 

by  David  M.  Reutter 


A STUDENT-LED  COALITION  AGAINST 

naming  the  Florida  Atlantic  University 
(FAU)  football  stadium  after  private  prison 
firm  GEO  Group  claimed  victory  in  April 
2013,  when  the  company  withdrew  its  16 
million  donation  to  the  school  for  stadium 
naming  rights  following  a high-profile  op- 
position campaign. 

“We  won!”  enthused  a statement  from 
the  Stop  Owlcatraz  Coalition,  a group  com- 
posed of  students,  faculty  and  community 
members  that  was  formed  to  fight  GEO’s 
attempt  to  name  the  football  stadium  after 
the  company  The  coalition  took  its  name 
from  the  FAU  Owls,  the  school’s  mascot. 

“We’d  like  to  thank  everyone  who 
signed  our  petition  as  well  as  all  other  allies 
and  supporters  who  helped  make  our  vic- 
tory possible,”  the  statement  continued. 

In  the  aftermath  of  the  controversy, 
FAU  President  Mary  Jane  Saunders 
resigned  her  position  on  May  14,  2013, 
although  university  officials  said  her  con- 
tract guaranteed  her  a position  at  the  school 
at  80%  of  her  former  salary.  She  is  now 
employed  as  a professor  in  the  university’s 
College  of  Science. 

Saunders  wrote  in  her  resignation  letter 
that  “there  is  no  doubt  the  recent  controver- 
sies have  been  significant  and  distracting  to 
all  members  of  the  University  community.” 
She  said  another  factor  in  her  resignation 
was  “fiercely  negative  media  coverage.” 

Saunders  was  a key  player  in  the  de- 
bate surrounding  the  decision  to  name  the 
school’s  football  stadium  after  the  GEO 
Group;  she  had  staunchly  defended  the 
multi-million  dollar  deal  and  campaigned 
heavily  for  accepting  GEO’s  donation. 
GEO  Group’s  CEO,  George  Zoley,  is  an 
FAU  alumnus  and  the  private  prison  com- 
pany is  headquartered  only  a few  miles  from 
the  university’s  campus  in  Boca  Raton. 

Zoley  holds  Bachelor’s  and  Master’s 
degrees  from  FAU.  He  previously  served  as 
a member  of  the  school’s  Board  of  Trustees 
and  was  the  Board’s  chairman  at  one  point. 
According  to  Saunders,  four  other  mem- 
bers of  the  Board  have  worked  for  GEO, 
including  two  past  student  government 
presidents. 

The  stadium  naming  controversy 


reached  its  darkest  moment  for  Saunders 
when  she  was  confronted  by  about  20 
student  protesters  as  she  tried  to  leave  the 
FAU  campus.  In  a hurry  to  drive  away,  she 
allegedly  struck  22 -year-old  student  Britni 
Hiatt  with  the  passenger  side  mirror  of  her 
vehicle  - and  then  kept  driving. 

“By  the  book,  it  was  a hit-and-run,” 
said  Hiatt,  who  was  bruised  in  the  incident. 
“She  hit  me  with  her  vehicle  and  proceeded 
to  exit  the  scene  without  stopping  her  ve- 
hicle whatsoever.” 

Hiatt  was  one  of  four  students  who 
testified  before  FAU’s  Board  of  Trustees 
on  March  19,  2013  in  opposition  to  the 
stadium  naming  deal.  She  said  she  told 
the  Board  members  that  FAU  should  not 
be  affiliated  with  a “system  of  oppression” 
that  has  led  to  the  U.S.  having  the  highest 
incarceration  rate  in  the  world,  and  that 
racial  minorities,  including  members  of  im- 
migrant populations,  are  disproportionately 
imprisoned. 

By  the  end  of  March  2013  more  than 
60  civil  rights,  immigrant,  student  and 
faith-based  organizations  had  sent  a let- 
ter to  Saunders  and  the  university’s  Board 
calling  for  the  16  million  GEO  stadium 
naming  agreement  to  be  rescinded. 

“We  strongly  believe  that  FAU  should 
not  choose  to  compromise  its  values  by  al- 
lying itself  with  a company  that  has  such 
a shameful  record,”  the  letter  stated.  The 
GEO  Group  “has  been  the  subject  of  nu- 
merous lawsuits  involving  injury  or  death 
of  incarcerated  and  detained  people,  sexual 
abuse,  and  security  failures.  They  have  failed 
state  audits  and  been  fined  by  a federal 
agency  for  willfully  failing  to  take  reason- 
able precautions  to  protect  the  safety  of 
their  own  employees.” 

The  Human  Rights  Defense  Center, 
which  publishes  Prison  Legal  News,  was 
among  the  organizations  that  signed  the 
joint  letter.  The  stadium  naming  controversy 
received  national  news  coverage,  including 
articles  in  The  New  York  Times,  The  Nation 
and  the  Miami  Herald. 

On  April  1,  2013,  GEO  Group  an- 
nounced that  it  was  withdrawing  its  16 
million  gift  to  FAU,  which  would  have 
been  paid  in  12  annual  installments  of 


$500,000. 

“What  was  originally  intended  as  a 
gesture  of  GEO’s  goodwill  to  financially 
assist  the  University’s  athletic  scholarship 
program  has  surprisingly  evolved  into  an 
ongoing  distraction  to  both  of  our  orga- 
nizations,” said  Zoley.  “We  employ  many 
FAU  graduates  and  Boca  Raton  commu- 
nity members.  We  take  pride  in  running  a 
well-respected  company  and  are  proud  of 
our  long-term  support  of  the  University,” 
he  added. 

FAU  had  been  searching  for  a stadium 
sponsor  to  pay  down  its  debt  since  it  opened 
the  29,000-seat  athletic  facility  in  2011. To 
build  the  stadium,  FAU  had  borrowed  more 
than  $45  million.  The  $6  million  deal  with 
GEO  - the  largest  single  donation  in  the 
university’s  history  - would  have  named  the 
facility  the  “GEO  Group  Stadium.” 

“It’s  startling  to  see  a stadium  will  be 
named  after  them,”  remarked  Bob  Libal, 
executive  director  of  Grassroots  Leader- 
ship, a social  justice  group  that  opposes 
private  prisons,  when  the  deal  was  first  an- 
nounced in  February  2013.  “It’s  like  calling 
something  Blackwater  Stadium.  This  is  a 
company  whose  record  is  marred  by  human 
rights  abuses,  by  lawsuits,  by  unnecessary 
deaths  of  people  in  their  custody,  and  a 
whole  series  of  incidents  that  really  draw 
into  question  their  ability  to  successfully 
manage  a prison  facility.” 

GEO  Group  is  the  second-largest 
private  prison  firm  in  the  United  States  and 
the  largest  internationally,  with  a market 
cap  of  around  $3.13  billion.  The  company 
owns  or  operates  almost  100  facilities  with 
over  79,000  beds  in  North  America,  Aus- 
tralia, South  Africa  and  the  U.K. 

GEO  is  also  infamous  for  creating  a 
culture  of  human  rights  abuses  that  have 
been  regularly  chronicled  in  PLN.  For  ex- 
ample, a GEO-run  Texas  youth  detention 
center  was  closed  after  inspectors  found 
it  was  “filthy”  with  “unsafe”  conditions, 
including  feces  on  the  walls.  [See:  PLN, 
July  2008,  p.  1 8] . Further,  several  riots 
in  2008  and  2009  followed  the  death  of 
an  epileptic  prisoner  who  was  placed  in 
segregation  despite  pleading  for  help  at 
a GEO-operated  federal  prison  in  West 
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Texas  that  housed  mostly  undocumented 
immigrants.  [See:  PLN,  Feb.  2010,  p.22]. 
Human  rights  advocates  say  abuses  are 
ongoing  at  GEO’s  Broward  Transitional 
Center  in  Pompano  Beach,  Florida,  only 
10  miles  from  FAU. 

Observers  said  the  stadium  naming 
deal  was  not  as  charitable  as  it  seemed 
on  the  surface.  “If  it’s  pure  philanthropy, 
you  don’t  ask  for  your  name  to  go  on  the 
stadium,”  said  Don  Sexton,  a professor  of 
marketing  at  Columbia  University’s  Busi- 
ness School.  “The  only  reason  you  want  your 
name  on  the  stadium  is  because  you  want 
something  back.” 

That  “something”  was  apparently 
name  recognition  to  help  GEO  land  more 
detention  facility  contracts.  “The  company 
is  dependent  on  public  dollars  for  all  of  its 
profits,”  said  Libal.  “When  you  look  at  other 
things  that  GEO  gives  to,  it’s  generally  in 
communities  where  they  have  contracts  or 
are  seeking  contracts,  and  certainly  Florida 
is  a state  where  GEO  has  tremendous 
interest.” 

Since  2004,  GEO  Group  has  donated 
$1.8  million  to  Florida  political  candi- 
dates, parties  and  committees.  A move  to 
privatize  a large  portion  of  Florida’s  prison 
system  ended  only  after  a state  court  ruled 
the  legislative  process  that  approved  it  was 
unconstitutional,  and  the  following  year  a 
prison  privatization  bill  was  narrowly  de- 
feated. [See:  PLN,  April  2012,  p.38]. 

Sports  experts  were  also  troubled  by 
the  GEO  stadium  deal.  “The  short  answer 
is,  I understand  it  to  an  extent,”  said  David 
Ridpath,  a professor  of  sports  administra- 
tion at  Ohio  University  and  a member  of 
the  Drake  Group,  a network  of  professors 
who  lobby  for  integrity  in  college  sports. 
“But  it  does  appear  we’re  prostituting  our- 
selves to  the  highest  bidder  regardless  of 
what  they  represent.  Again  - the  sanctity 
of  higher  education  matters  little  when  the 
dollars  are  needed.” 

“It  can’t  just  be  about  the  money,” 
added  Paul  Swangard,  managing  director  of 
the  University  of  Oregon  Sports  Marketing 
Center.  “That’s  great, but  at  what  cost?  Now, 
across  the  country,  they’re  going  to  say  that 
Florida  Atlantic  can  change  its  uniforms  to 
stripes,”  he  said  of  the  GEO  Group  deal 
before  it  was  rescinded.  “That’s  not  fair,  but 
that’s  reality.” 

On  August  20, 2014,  Florida  Atlantic 
University  announced  that  its  stadium 
would  be  named  after  Howard  Schnellen- 


berger,  the  coach  who  founded  the  school’s 
football  team.  While  FAU  won’t  get  $6  mil- 
lion from  GEO,  the  university  does  retain 
its  integrity. 

Sources:  www.fauowlaccess.com,  www.el- 


The  Georgia  Supreme  Court  affirmed 
an  appellate  court’s  ruling  that  decerti- 
fied a plaintiff  class  of  indigent  parents 
who  were  jailed  without  being  provided 
counsel  following  civil  contempt  proceed- 
ings brought  by  the  state  Department  of 
Human  Services  (DHS).  The  Court  held 
on  July  11,2014  that  there  is  no  categorical 
right  to  counsel  in  such  proceedings,  and 
the  right  “depends  upon  highly  individual- 
ized considerations.” 

The  trial  court  had  certified  a class 
of  unrepresented  and  indigent  parents 
who  faced  incarceration  in  civil  contempt 
proceedings  in  child  support  cases;  the  ap- 
pellate court  decertified  the  class  because 
the  named  plaintiffs  had  failed  to  insist 
upon  counsel  in  their  own  proceedings. The 
Georgia  Supreme  Court  held  the  right  to 
counsel  is  not  waived  “simply  by  failing  to 
insist  upon  counsel  in  proceedings  in  which 
no  one  advised  them  that  they  could  ask 
for  counsel.” 

While  it  did  not  agree  with  the 
appellate  court’s  ra- 
tionale, the  Supreme 
Court,  citing  prec- 
edent, held  “the  Due 
Process  Clause  does 
not  automatically 
require  the  provision 
of  counsel  at  civil 
contempt  proceed- 
ings brought  by  an 
agency  represented 
by  a lawyer.” 

“[Wjhetherany 
particular  parent  is 
entitled  to  a law- 
yer at  government 
expense  depends  al- 
ways, we  think,  on 
the  particular  and 
unique  circumstanc- 
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es  of  [the]  case,  including  the  complexity 
of  the  case,  as  well  as  the  extent  to  which 
alternative  measures  might  be  employed  to 
ensure  that  the  proceeding  is  fundamentally 
fair,”  the  Court  stated.  “We  conclude  only 
that  there  is  no  absolute  inflexible  and 
categorical  right  to  appointed  counsel  in 
such  proceedings  as  a matter  of  due  process, 
even  when  [DHS],  represented  by  its  own 
lawyers,  pursues  the  incarceration  of  an 
indigent  parent.” 

Justice  Robert  Benham  filed  a dissent, 
alluding  to  how  such  proceedings  create 
debtors’  prisons.  He  noted  that  the  lead 
plaintiff,  Randy  Miller,  was  found  by  the 
trial  court  to  owe  $3,000,  had  less  than  a 
dollar  in  his  bank  account  and  no  assets 
when  held  in  contempt  and  jailed  for  non- 
payment of  child  support.  [See:  FLA,  July 
2011,  p.40], 

“The  state  has  fostered  a fundamentally 
unfair  system  for  collecting  child  support 
from  indigent  parents, ’’Benham  wrote.  See: 
Miller  v.  Deal,  295  Ga.  504  (Ga.  2014). 
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Eighth  Circuit:  Atheist  Prisoner  States  Coerced 
Religious-Based  Treatment  Claim 

by  Mark  Wilson 


On  March  28,  2014,  the  Eighth 
Circuit  Court  of  Appeals  reversed 
a lower  court’s  sua  sponte  dismissal  of  a 
prisoner’s  coerced  religious-based  treat- 
ment claim. 

Missouri  prisoner  Randall  Jackson 
is  an  atheist  who  was  required  to  attend 
the  Offenders  Under  Treatment  Program 
(OUTP),  a substance  abuse  program,  at 
the  Western  Reception,  Diagnostic  and 
Correctional  Center.  He  understood  that 
he  would  not  be  given  early  parole  consid- 
eration unless  he  completed  the  program. 

According  to  Jackson,  OUTP  “had 
required  meetings  [and]  invoked  religious 
tenets  by  using  the  serenity  prayer  and 
religious  meditations.”  When  he  objected 
to  the  prayer,  staff  told  him  “to  ‘act  as  if,’  a 
term  used  in  the  program,  meaning  to  ‘as- 
sume a role  or  attitude  even  if  you  don’t  feel 
like  it’  and  further  defined  as  ‘[a]  tool  used 
to  assist  one  in  “trying  on”  new  patterns  of 
thought  and  behavior.’”  They  also  told  him 
to  “use  God  as  an  acronym  for  ‘good  orderly 
direction.’” 

Jackson  felt  “coerced  by  and  through 
an  atmosphere  designed  and  intended  to 
change  or  alter  [his]  thinking  and  behav- 
ior.” Conformity  was  induced  “by  adding 
pressure  and  leverage  through  the  hope 
and  desire  of  achieving  a ‘Placement  on 
Parole,”’  he  alleged. 

When  prison  officials  denied  Jackson’s 
grievance  seeking  transfer  to  a secular  treat- 
ment program,  he  left  OUTP.  He  was  then 
denied  early  parole  consideration  for  failing 
to  complete  the  program. 

Jackson  filed  suit  in  federal  court,  al- 
leging that  prison  officials  had  violated  his 
First  Amendment  rights  by  compelling  him 
to  participate  in  a religious-based  treatment 
program.  The  district  court  dismissed  with 
prejudice  on  initial  screening,  concluding 
that  Jackson’s  “voluntary  withdrawal”  from 
OUTP  was  fatal  to  his  claim.  The  court 
also  held  that  Jackson  failed  to  allege  the 
personal  involvement  of  the  defendants. 

The  Eighth  Circuit  reversed,  finding 
first  that  dismissal  due  to  Jackson’s  with- 
drawal from  the  program  was  premature. 
The  appellate  court  held  that  “whether  Jack- 
son’s withdrawal ...  was  indeed  voluntary  ... 
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or  was  the  result  of  state-sponsored  coercion 
is  yet  to  be  determined.” This  was  because 
“the  Hobson’s  choice  ...  to  be  imprisoned 
or  to  renounce  his  own  religious  beliefs  ... 
offends  the  core  of  Establishment  Clause 
jurisprudence.” 

The  Court  of  Appeals  then  applied  the 
three-step  inquiry  adopted  in  Kerrv.  Farrey, 
95  F.3d  472  (7th  Cir.  1996),  and  followed 
in  Inouye  v.  Kemma,  504  F.3d  705  (9th  Cir. 
2007),  to  conclude  that  Jackson  stated  an 
adequate  governmental  coercion  claim. 


FOR  THOSE  WITHOUT  RESOURCES  OR  HELP 
from  family  or  friends,  being  released 
from  j ail  has  always  been  difficult.  A change 
in  policy  in  Broward  County,  Florida  is 
leaving  even  those  who  have  someplace  to 
go  stranded  and  in  some  cases  homeless. 

The  Broward  County  Jail  releases,  on 
average,  150  people  each  day  at  all  hours, 
including  late  at  night.  Until  recently,  people 
released  from  the  jail  could  receive  a free  bus 
ticket,  enabling  them  to  leave  the  county.  In 
fact,  the  program  helped  140  homeless  men 
and  women  relocate  in  2013. 

But  policy  changes  by  the  Broward 
County  Commission  now  require  six  months 
of  residency  before  released  prisoners  qualify 
for  a free  bus  ticket.  To  make  it  even  more 
difficult  for  people  leaving  the  jail,  the  City 
of  Fort  Lauderdale  has  discontinued  funding 
its  $25,000  busing  program. 

As  a result  of  these  policy  changes, 
the  county  and  city  are  contributing  to  the 
homeless  population  - one  released  prisoner 
after  another.  Those  who  leave  the  j ail  with 
no  money  and  no  friends  or  relatives,  and 
no  transportation  options,  have  little  choice 
but  to  wander  the  streets. 

The  changes  have  trapped  people  like 
Robert  Jordan.  In  2011,  Jordan,  61,  was 
living  in  a van  and  working  for  a carnival. 
He  was  assigned  by  his  boss  to  pick  up  an- 
other carney  and  drive  to  the  West  Coast. 
Instead,  Jordan  was  arrested  and  spent  15 
months  in  state  prison  on  a drug  conviction. 
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The  Eighth  Circuit  also  concluded 
that  Jackson  had  adequately  alleged  the 
personal  involvement  of  the  DOC  Director 
and  another  defendant,  and  therefore  held 
that  the  district  court  had  “erred  in  dismiss- 
ing with  prejudice  Jackson’s  claims.”  One 
judge  issued  a dissenting  opinion.  Jackson 
obtained  counsel  following  remand,  who 
moved  to  certify  the  case  as  a class  action 
on  November  7,  2014.  This  case  remains 
pending.  See:  Jackson  v.  Nixon , 747  F.3d 
537  (8th  Cir.  2014). 


The  conviction  was  eventually  overturned 
and,  to  avoid  a new  trial,  he  pleaded  guilty 
to  a lesser  charge  and  was  released  on  time 
served  in  Broward  County. 

“I  don’t  want  to  be  homeless  here, ’’Jor- 
dan said.  “If  someone  has  a real  need,  I think 
someone  should  help  them  out.  I am  just 
walking  the  streets  now.  They  even  threw 
away  my  ID.  I don’t  think  that’s  fair.” 

Prisoners  released  by  the  Florida  De- 
partment of  Corrections  receive  $50,  but 
the  same  does  not  hold  true  for  those  freed 
from  county  jails.  Under  the  new  policy, 
Jordan,  a Mississippi  native,  is  stranded  in 
Fort  Lauderdale.  And  he  is  not  alone. 

There  is  “more  than  anecdotal  evidence, 
from  police,  from  homeless  outreach  folks, 
that  this  is  reality,”  said  Fort  Lauderdale 
Mayor  Jack  Seiler,  although  no  one  really 
knows  how  many  people  released  from 
the  Broward  County  Jail  end  up  homeless. 
“They  have  no  resources,  and  they  basically 
hang  out  in  Fort  Lauderdale.” 

The  revolving  door  between  jail  and 
the  street  “is  a huge  issue,  which  we  have 
been  talking  about  for  years,”  Seiler  added. 
“We  have  31  cities  in  Broward  County, 
and  people  get  arrested  all  over.  But  when 
they  get  released  and  have  nowhere  to  go, 
they  stay  in  Fort  Lauderdale.  So  we  end  up 
with  the  homeless  population  from  around 
the  county.  That’s  not  right,  not  the  way  it 
should  be.” 

“What  are  we  expecting?”  asked  Brow- 
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Change  in  Florida  Jail  Policy  Leads 
to  Increased  Homelessness 

by  David  M.  Reutter 


ard  County  Commissioner  Dale  Holness. 
“These  folks  continue  to  be  in  a situation 
where  they  might  become  a criminal.  And 
they  have  a negative  impact  on  the  busi- 
nesses downtown.  They  complain.  It’s  a sad 
state  we’re  in.” 

Sarah  Curtis,  who  oversees  the  $50,000 
homeless  bus  budget  as  a manager  with  the 
county’s  division  of  housing  options,  has 
little  empathy.  “We’re  not  Traveler’s  Aid,”  she 
said.  “People  call  and  say,  ‘I  was  here  with  the 
carnival  and  I want  to  go  home.’  But  that’s 
not  the  intent  [of  the  program].” 

By  contrast,  the  Palm  Beach  County 
Sheriff’s  Office  screens  every  prisoner  be- 
fore release.  If  the  prisoner  reports  being 
homeless,  they  are  given  a bus  pass  to  a 
shelter  or  driven  to  one  by  a deputy  when 
released  at  night. 

“The  primary  reason  we  help  them  is 
not  only  to  reduce  the  rate  of  recidivism, 
but  for  humanitarian  reasons:  we  want  them 
to  succeed,”  said  Articia  Futch,  a program 
manager  for  the  Sheriff’s  Office. 

The  City  of  Sarasota  has  also  instituted 
a bus  program  to  assist  homeless  people  in 
relocating,  allocating  $1,000  for  one-way 
tickets.  However,  critics  say  only  a fraction 
of  the  city’s  homeless  meet  the  criteria  for 
a ticket,  and  some  contend  city  officials  are 
merely  trying  to  sweep  away  homeless  peo- 
ple without  confronting  more  entrenched 
social  problems. 

“It  just  displaces  them  because  you 
feel  more  comfortable,”  complained  local 
resident  Catherine  Miller. 

“We  don’t  just  want  to  send  people 
away,”  countered  Calvin  Collins,  a member 
of  Sarasota’s  Homeless  Outreach  Team. 
Rather,  he  said,  helping  the  homeless  was 
the  motivation  behind  the  creation  of  the 
bus  program.  “We  want  to  prepare  people 


to  go  to  their  community  and  thrive  and 
become  a good  citizen.” 

Broward  County  Sheriff  Scott  Israel 
has  proposed  spending  $2.5  million  to  turn 
a closed  stockade  into  a Community  Pro- 
grams Campus,  which  would  allow  low- risk 
and  work  release  prisoners  to  have  access 
to  computers,  counseling  and  job  training. 
“We  want  to  make  sure  we’re  not  setting 
people  up  for  failure,”  said  David  Scharf, 
Director  of  Community  Programs  for  the 
Sheriff’s  Office.  “That’s  the  plan,  to  re- 
engage these  folks  properly.” 

Re-arrest  and  re-incarceration  are  “not 
only  bad  for  that  person,  but  it  costs  taxpay- 
ers a tremendous  amount  of  money,”  Scharf 
noted.  The  county  spends  an  average  of 
$118  per  day  to  house  each  jail  prisoner. 

Ironically,  as  Broward  County  officials 
make  it  more  difficult  for  released  prison- 
ers to  leave  town,  resulting  in  increased 
homelessness,  the  International  Association 
of  Chiefs  of  Police,  at  its  annual  conference 
in  Orlando  in  October  2014,  bestowed  a 
civil  rights  award  on  the  Broward  County 
Sheriff’s  Homeless  Outreach  Initiative  - a 
program  started  by  Israel  that  converts 
deputies  from  adversaries  of  the  homeless 
to  advocates. 

“Homelessness  is  not  a crime,”  Sheriff 
Israel  stated  in  a promotional  video.  “Ar- 
resting the  homeless,  in  many  situations,  is 
not  a solution.” 

The  Homeless  Outreach  Initiative  re- 
portedly achieved  a 13%  reduction  in  arrests 
since  its  inception  in  2013;  compared  to 
the  year  before,  the  sheriff’s  office  reported 
212  fewer  arrests  for  misdemeanor  offenses 
such  as  trespassing,  loitering,  solicitation  or 
sleeping  in  the  open,  which  often  involve 
people  who  are  homeless. 

“What  the  sheriff’s  department  is  do- 


ing is  wonderful,”  said  Shane  Gunderson, 
who  runs  client  services  for  the  Broward 
County  Public  Defender’s  Office.  “They 
even  have  someone  in  the  jail  lobby  to 
give  social  service  referrals  and  free  bus 
passes.” 

Just  not  free  bus  passes  to  every  re- 
leased prisoner  who  needs  one  - a policy 
the  Broward  County  Commission  should 
reconsider.  PI 

Sources:  www.huffingtonpost.com,  www. 
sun-sentinel.com 
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Tennessee  Jail  Breached  Duty  to  Provide  Medical  Care; 

Damages  Trial  Ordered 

by  David  Reutter 


he  Tennessee  Court  of  Appeals 
has  held  the  Tipton  County  Jail  (TCJ) 
breached  its  duty  of  care  by  failing  to  provide 
a pre-trial  detainee  with  proper  medical 
treatment.  The  ruling  reversed  a trial  court’s 
judgment  following  a bench  trial. 

Marcus  K.  Payne  was  booked  into 
TCJ  on  March  1, 2004.  He  did  not  receive 
a physical  examination  within  14  days  as 
required  by  both  TCJ  policy  and  the  rules 
of  the  Tennessee  Corrections  Institute, 
because  TCJ  was  operating  under  an  un- 
written policy  that  did  not  require  an  intake 
examination  if  one  had  been  conducted 
within  the  past  year. 

Payne  had  previously  been  booked 
into  TCJ  in  July  2003.  At  a physical  exam 
performed  at  that  time,  the  jail’s  doctor  re- 
corded blood  pressure  readings  of  184/122 
and  168/118.  He  noted “HTN”  (hyperten- 
sion) and  recommended  lifestyle  changes. 

On  April  22,  2004,  Payne  began 
complaining  of  headaches  and  was  given 
ibuprofen.  The  headaches  continued,  and 
Sgt.  Brenda  Marbry  filled  out  a request  for 
him  to  be  seen  by  the  jail  physician.  She 
later  testified  that  Payne  was  never  actu- 
ally examined  by  a doctor,  but  the  doctor 
prescribed  medication  for  his  headaches 
on  April  26. 

Three  days  later  Payne  complained 
about  dizziness  and  loss  of  vision,  and  was 
placed  in  an  observation  cell.  A guard  took 
his  blood  pressure  on  April  30,  and  the 
169/91  reading  resulted  in  authorization  to 
transport  him  to  a local  hospital. 

Once  there,  Payne  began  having 
seizures  and  was  flown  by  helicopter  to  a 
Memphis  medical  center.  He  was  diagnosed 
as  suffering  from  renal  failure,  a stroke, 
heart  attack,  brain  hemorrhage,  anemia, 
seizures  and  other  conditions,  and  “actu- 
ally suffered  from  literally  every  known 
manifestation  of  target  organ  damage.”  He 
was  hospitalized  for  45  days. 

At  trial,  Dr.  Richard  Sobel,  a board 
certified  physician  with  considerable  experi- 
ence in  correctional  medical  care,  testified 
as  Payne’s  expert  witness.  The  defendants 
presented  no  opposing  expert,  which  re- 
sulted in  the  appellate  court  accepting  Dr. 
Sobel’s  undisputed  testimony. 


On  appeal,  TCJ  did  not  dispute  that 
Payne  had  suffered  a severe  hypertensive 
crisis  and  incurred  injuries  as  a result. 
Instead,  jail  officials  asserted  they  did  not 
breach  a duty  of  care.  The  appellate  court 
noted  that  Tennessee  law,  T.C.A.  § 41- 
2-109,  requires  prison  and  jail  officials  to 
ensure  that  sick  prisoners  “have  proper 
medicine  and  medical  treatment.” 

The  Court  of  Appeals  found  that  Payne 
was  never  examined  by  a doctor,  nor  was  his 
blood  pressure  taken  when  he  was  held  at 
TCJ  in  2004  except  immediately  prior  to 
the  hospital  transport.  The  intake  examina- 
tion was  a duty  required  by  TCJ  and  state 
procedures.  Further,  a blood  pressure  check 


On  April  7, 2014, the  Ninth  Circuit 
Court  of  Appeals  held  that  a district 
court  had  improperly  abstained  from  hear- 
ing a claim  that  a state  court  violated  the 
First  Amendment  by  denying  prompt  ac- 
cess to  newly-filed  complaints. 

Courthouse  News  Service  (CNS)  is  a 
national  news  wire  service  that  reports  on 
civil  lawsuits  in  state  and  federal  courts.  It 
publishes  sixteen  reports  on  new  litigation 
in  California  courts  alone. 

About  3,000  law  firms,  university  and 
law  school  libraries,  individuals  and  major 
media  outlets,  including  the  Los  Angeles 
Times  and  Boston  Globe , subscribe  to  CNS’ 
news  service.  CNS  sends  email  alerts  to 
subscribers  concerning  new  court  filings;  it 
also  maintains  a website  with  news  stories 
and  commentary  freely  available  to  the 
general  public. 

More  than  one  hundred  CNS  report- 
ers visit  courthouses  around  the  country 
each  day  to  review  recently-filed  civil 
complaints,  and  are  generally  able  to  ac- 
cess the  complaints  on  the  same  day  they 
are  filed. 

For  many  years,  California’s  Ventura 
County  Superior  Court  granted  CNS  re- 
porters same-day  access  to  newly-filed 
complaints.  However,  court  staff  began 


is  proper  medical  protocol,  particularly 
when  a patient  complains  about  headaches 
accompanied  by  vision  problems,  which, 
according  to  Dr.  Sobel,  is  a clear  sign  of 
hypertension. 

As  such,  the  appellate  court  found  TCJ 
had  breached  its  duty  to  provide  proper 
medical  treatment  to  Payne.  The  case  was 
remanded  for  determination  of  damages, 
and  costs  were  taxed  to  the  defendants. 
Payne  died  while  the  case  was  on  appeal  and 
his  father  was  substituted  as  the  plaintiff  on 
behalf  of  Payne’s  minor  children.  See:  Payne 
v.  Tipton  County , Tennessee , 2014  Tenn. 
App.  LEXIS  183  (Tenn.Ct.App.  March 
31, 2014),  appeal  denied.  PI 


withholding  complaints  until  after  they 
had  been  fully  processed,  which  delayed 
CNS’  access  to  those  filings  for  up  to  34 
calendar  days. 

CNS  filed  suit  in  federal  court  alleging 
that  the  Ventura  County  Superior  Court 
had  violated  its  First  Amendment  rights 
by  withholding  the  newly-filed  civil  com- 
plaints. It  sought  an  injunction  requiring 
timely  access  to  those  filings. 

The  district  court  granted  the  defen- 
dant’s motion  to  abstain  and  dismiss  under 
the  Pullman  abstention  doctrine  set  forth 
in  Railroad  Commission  of  Texas  v.  Pullman 
Co.,  312  U.S.  496  (1941)  and  the  equitable 
abstention  doctrine  in  O’Shea  v.  Littleton, 
414  U.S.  488  (1974). 

The  Ninth  Circuit  reversed,  first  con- 
cluding “that  the  district  court  erred  by 
dismissing  this  case  under  the  Pullman  doc- 
trine,’’because  “ Pullman  abstention  is  rarely 
appropriately  invoked  in  cases  implicating 
the  First  Amendment.” 

The  Court  of  Appeals  also  concluded 
that  “the  district  court  erred  in  abstaining 
under  O’Shea ,”  as  “the  requirements  of  the 
O’Shea  doctrine  are  not  satisfied.” The  case 
was  remanded  for  further  proceedings.  See: 
Courthouse  News  Service  v.  Planet,  750  F.3d 
776  (9th  Cir.  2014).  PJ 


Ninth  Circuit:  Abstention  Inapplicable 
in  First  Amendment  Cases 

by  Mark  Wilson 
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Arizona:  Ruth  Alvarez  was  battling 
breast  cancer  when  she  was  arrested  and 
jailed  in  Maricopa  County  for  working 
under  a false  identity  and  being  in  the 
country  illegally.  In  an  unprecedented  plea 
deal,  Alvarez  was  released  on  April  17,2014 
so  she  could  continue  the  cancer  treatments 
she  had  begun  prior  to  her  incarceration. 
Attorney  Jose  Penalosa,  who  represents 
Alvarez,  said  the  Maricopa  County  At- 
torney’s decision  to  release  her  was  a rare 
humanitarian  gesture.  “It’s  an  exceptional 
case,”  said  Penalosa,  who  noted  it  was  the 
first  of  its  kind  he  had  seen  in  his  20  years 
of  practice. 

Arkansas:  In  an  impassioned  letter  to 
the  governor  seeking  a pardon,  Kyle  Beebe 
wrote,  “Mr.  Governor,  I am  asking  for  a sec- 
ond chance  at  life.  I am  asking  for  a second 
chance  to  be  the  man  that  I know  that  I can 
be.”  Governor  Mike  Beebe  - Kyle  Beebe’s 
father  - agreed  on  November  13,  2014  to 
pardon  his  son  for  a 2003  felony  marijuana 
conviction.  The  governor  told  KATV  re- 
porters that  he  “would  have  done  it  a long 
time  ago  if  [his  son  had]  asked,  but  he  took 
his  sweet  time  about  asking.”  Governor 
Beebe  said  he  has  pardoned  more  than  700 
felons,  mostly  nonviolent  offenders. 

California:  On  May  27,  2014,  a riot 
erupted  in  the  maximum-security  recre- 
ation yard  at  Calipatria  State  Prison.  The 
disturbance  involved  nearly  300  prison- 
ers; 13  were  injured  and  two  guards  were 
treated  for  heat-related  illnesses  due  to  the 
triple-digit  temperature  that  day.  Prison 
stafF deployed  pepper  spray  and  fired  warn- 
ing shots  and  rubber  bullets  to  quash  the 
uprising  - the  same  tactics  that  were  used 
to  stop  another  riot  at  Calipatria  in  2012. 
[See:  PLN,  April  2013,  p.58].  Officials  said 
the  cause  of  the  ten-minute  riot  was  under 
investigation. 

California:  PLN  previously  reported 
that  former  Santa  Barbara  County  jail 
guards  Robert  Kirsch  and  Christopher 
Johnson  had  pleaded  not  guilty  to  state 
charges  of  assaulting  prisoner  Charles 
Owens.  [See:  PLN, March 2014, p.56].  On 
April  10, 2014,  both  men  were  also  indicted 
by  a federal  grand  jury  for  violating  Owens’ 
civil  rights  under  color  of  law.  Johnson  faces 
an  additional  obstruction  of  justice  charge, 
which  carries  a maximum  penalty  of  20 
years  in  prison.  It  is  unclear  how  the  federal 
charges  will  affect  the  pending  state  case, 


News  in  Brief 

which  has  not  progressed  beyond  arraign- 
ment. Owens  filed  a civil  suit  against  the 
County  of  Santa  Barbara  and  the  former 
guards  on  May  29,  2014,  which  remains 
pending. 

Colorado:  Rene  Lima-Marin  was  20 
years  old  in  2000  when  he  was  convicted 
of  multiple  felonies  and  sentenced  to  98 
years  in  prison.  However,  due  to  a clerical 
error  he  was  released  in  2008;  he  then  went 
on  to  build  a life,  marrying  and  fathering 
two  sons.  The  mistake  was  discovered  in 
January  2014,  and  Lima-Marin  was  ar- 
rested and  returned  to  prison  to  serve  the 
remaining  90  years  of  his  sentence.  In  a May 
7, 2014  interview,  his  devastated  wife  said 
she  believes  that  his  years  of  law-abiding 
living  on  the  outside  showed  that  his  time 
in  prison  was  rehabilitative,  and  he  should 
be  freed.  Lima-Marin’s  story  mirrors  that 
of  former  Missouri  prisoner  Cornealious 
“Mike”  Anderson  (see  below).  Lima- 
Marin’s  family  has  been  in  contact  with  the 
same  attorney  who  successfully  obtained 
Anderson’s  release. 

Delaware:  Kenneth  Abraham,  a 
former  Delaware  state  prosecutor,  was  sen- 
tenced to  five  years  on  a drug  charge  related 
to  his  cocaine  addiction.  He  filed  a federal 
lawsuit  alleging  that  Lt.  Michael  Costello 
and  Cpl.  Daniel  Mann  had  abused  him  by 
spraying  him  with  pepper  spray,  knocking 
him  to  the  ground  and  kicking  him  at  the 
Sussex  Violation  of  Probation  Center  in 
2007.  Abraham,  who  has  since  been  re- 
leased, claimed  that  he  was  subjected  to  the 
excessive  force  after  he  peacefully  resisted 
an  order  to  roll  a log  around  a tree  as  a form 
of  punishment.  Deputy  Attorney  General 
Catherine  C.  Damavandi  said  in  her  open- 
ing argument  that  Abraham  was  “an  inmate 
rebel  without  a cause”  who  was  looking  to 
start  a fight.  His  lawsuit  was  dismissed  by 
a jury  on  May  29, 2014.  “I’m  disappointed 
but  not  entirely  surprised  given  the  massive 
indifference  toward  prisoners,  and  that  mas- 
sive indifference  is  a massive  mistake,”  said 
Abraham,  67,  who  has  become  an  advocate 
for  criminal  justice  reform. 

Florida:  On  May  27,  2014,  Broward 
County  Circuit  Judge  Lynn  Rosenthal  was 
driving  her  BMW  to  work  when  she  was 
spotted  weaving  in  and  out  of  traffic  on 
1-595.  She  drifted  into  the  breakdown  lane 
and  hit  a concrete  barrier,  then  continued 
on  to  the  judicial  parking  lot  where  she  hit 


a sheriff’s  patrol  car  and  repeatedly  struck 
the  closed  gate  with  her  vehicle.  She  was 
arrested  and  charged  with  DUI,but  invoked 
a statute  that  prohibits  the  release  of  photos 
of  current  and  former  federal  prosecutors. 
Rosenthal  was  previously  employed  as  an 
Assistant  U.S.  Attorney.  After  a public 
outcry,  she  revoked  her  request  and  allowed 
her  mugshot  to  be  published.  Rosenthal 
told  police  she  had  taken  the  sleep  medi- 
cation Ambien  the  night  before,  and  her 
breath  alcohol  test  was  negative.  The  DUI 
charge  was  reduced  to  reckless  driving,  and 
Rosenthal  was  sentenced  to  three  months’ 
probation  and  25  hours  of  community 
service.  She  was  reelected  to  the  bench  in 
August  2014. 

Florida:  According  to  a news  release 
from  the  Florida  Department  of  Law 
Enforcement,  on  June  17,  2014,  seven 
people  were  charged  in  connection  with  a 
scheme  to  smuggle  a gun  into  the  Colum- 
bia Correctional  Institution  in  Lake  City. 
Prisoners  Kirk  Cartwright  and  Deshandre 
Billups,  who  shot  themselves  with  the 
pistol,  reportedly  planned  to  sue  the  state 
for  their  injuries.  In  addition  to  the  two 
prisoners,  five  other  people,  including  Bil- 
lups’ mother,  were  charged  for  their  roles 
in  the  scheme. 

Georgia:  Former  Troup  County  jail 
guard  Angel  Rafael  Vargas,  40,  was  sen- 
tenced on  April  18,  2014  to  five  years  in 
prison  followed  by  five  years’  probation  for 
smuggling  marijuana  and  other  contraband 
to  a prisoner.  Vargas  pleaded  guilty  to  three 
counts  of  furnishing  prohibited  items  to  an 
inmate,  one  count  of  bringing  contraband 
into  a jail  and  possession  of  marijuana  with 
intent  to  distribute.  He  was  also  fired. 

Georgia:  Federal  investigators  are  ex- 
amining the  antics  of  two  prisoners  at  the 
U.S.  Penitentiary  in  Atlanta  who  posted 
live  video  shows  from  inside  the  facility 
via  contraband  smart  phones.  The  prison- 
ers, Cameron  Braswell  and  Rex  Whitlock, 
known  as  “Stackhouse”  and  “Boo,”  openly 
used  social  media  to  show  off  their  shoes, 
stamps  and  tattoos.  Braswell  and  Whitlock 
face  administrative  sanctions  and  the  pos- 
sibility of  more  federal  charges;  their  social 
media  postings  were  first  reported  in  May 
2014  by  Atlanta’s  CBS46  News. 

Georgia:  On  May  30,  2014,  Fulton 
County  Deputy  Nakia  Dorsey,  38,  was 
indicted  on  two  felony  counts  of  false 
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imprisonment,  two  misdemeanor  counts 
of  sexual  battery  and  one  count  of  simple 
assault.  The  charges  stem  from  two  inci- 
dents in  which  Dorsey,  while  supervising 
prisoners  at  the  Fulton  County  Courthouse, 
took  two  women  into  private  offices  and 
fondled  them. 

Hawaii:  Module  20  at  the  Oahu 
Community  Correctional  Center  was 
closed  from  May  14  to  17,  2014  in  an  at- 
tempt to  eradicate  a bedbug  infestation. 
The  tenting  operation  was  expected  to  cost 
around  112,000  and  result  in  the  temporary 
relocation  of  about  100  prisoners.  “A  great 
number  [of  prisoners]  have  been  bitten, 
and  we  need  to  address  this  problem,”  said 
Max  Otani,  a deputy  public  safety  director 
for  the  Corrections  Division. 

Idaho:  On  April  11,  2014,  Elmore 
County  jail  sergeant  Tom  Robinson  was 
sentenced  to  5 days  in  jail  after  pleading 
guilty  to  disorderly  conduct  for  shoving  a 
female  prisoner  into  a wall,  knocking  her 
ofF  her  feet.  The  assault  was  recorded  on 
surveillance  video;  former  deputy  Jason 
Mittleider  reported  the  incident  to  jail 
supervisors,  but  his  concerns  went  un- 
answered. He  then  took  the  issue  up  the 
chain  of  command  and  an  investigation 
was  finally  launched.  Mittleider  was  fired 
shortly  after  the  investigation  was  com- 
pleted, allegedly  for  using  profanity  in  the 
jail,  though  he  contended  the  firing  was  in 
retribution  for  being  a whistleblower. 

Indiana:  Johnson  County  jail  prisoner 
James  Michael  Wilkerson  died  on  May 
17, 2014,  shortly  after  a suicide  attempt  in 
which  he  swallowed  an  unknown  amount 


of  toilet  paper.  Jail  staff  had  spoken  with 
Wilkerson  only  10  minutes  prior  to  finding 
him  unconscious  in  his  cell.  He  was  taken 
to  Johnson  County  Memorial  Hospital,  but 
died  four  days  later.  An  autopsy  determined 
that  his  death,  ruled  a suicide,  was  caused  by 
asphyxiation  due  to  a foreign  object. 

Italy:  Under  a new  bill  approved  by 
Calabria’s  Regional  Committee  on  May 
16, 2014,  prisoners  serving  a sentence  of  six 
months  or  more  would  be  eligible  to  receive 
sentence  credit  of  3 days  for  each  book  they 
read.  According  to  Mario  Caligiuri,  Ca- 
labria’s regional  culture  official,  “Reading  is 
an  extraordinary  antidote  to  discomfort  and 
promotes  awareness  and  social  and  personal 
redemption.”  Prisoners  would  be  able  to 
receive  a maximum  of  48  days  credit  over 
a one-year  time  period  - the  equivalent  of 
16  books  in  twelve  months.  The  bill  will  be 
debated  in  the  Italian  Parliament. 

Louisiana:  Questionable  contracts 
with  the  Orleans  Parish  Sheriff’s  Office 
resulted  in  charges  against  businessman 
Kendall  Marquar;  John  Sens,  the  former 
purchasing  director  and  fundraiser  for  the 
Sheriff’s  Office;  Col.  Gerard  Hoffman,  the 
Sheriff’s  former  maintenance  director;  and 
another  jail  contractor,  Richard  P.  Molenaar 
III.  Marquar  was  sentenced  on  September 
9,  2014  to  home  detention  and  electronic 
monitoring,  and  must  pay  1157,000  in 
back  taxes  to  the  IRS.  Previously,  Sens  was 
sentenced  to  five  years  in  prison  for  his  part 
in  bid-rigging  and  kickbacks,  Hoffman 
received  five  years’ probation  and  fines,  and 
Molenaar  was  sentenced  to  18  months  in 
prison  and  120,000  in  fines. 


Louisiana:  Police  confirmed  on  De- 
cember 31,  2014  that  a man  murdered 
in  New  Orleans  the  previous  week  was  a 
former  Orleans  Parish  Prison  guard.  Tyrell 
Sutherland,  29,  had  been  sentenced  in  Sep- 
tember 2014  to  three  years’ probation  after 
pleading  guilty  for  his  role  in  a contraband 
smuggling  scheme,  in  which  he  admitted 
to  exchanging  contraband  cell  phones  and 
marijuana  for  cash.  His  attorney,  Frank  De- 
Salvo,  said  he  hoped  Sutherland’s  murder 
was  unrelated  to  the  smuggling  case. 

Maine:  A two-hour,  10-minute  video 
documented  a disturbing  incident  involv- 
ing Maine  Correctional  Center  prisoner 
Paul  Schlosser  III,  who  was  pepper  sprayed 
under  a spit  mask  while  immobilized  in  a 
restraint  chair.  He  was  not  allowed  to  wash 
his  face  for  24  minutes  after  the  assault, 
which  occurred  in  June  2012.  In  mid-May 
2014,  Schlosser  filed  suit  against  the  guard 
who  sprayed  him,  Capt.  Shawn  Welch, 
who  was  suspended  for  30  days  following 
the  incident.  Once  the  video  was  released, 
an  internal  affairs  unit  was  created  at  the 
request  of  state  lawmakers  and  new  policies 
were  instituted  to  improve  guards’ responses 
to  prisoners  who  self-injure  and  spit  at  staff 
members. 

Mexico:  On  May  26,  2014,  three 
prisoners,  all  linked  to  Mexican  drug  lord 
Joaquin  “El  Chapo”  Guzman,  escaped 
through  a 470-meter-long  tunnel  that  was 
apparently  dug  from  outside  the  prison. 
Nine  guards  were  arrested  as  accomplices 
to  the  escape  and  another  50  placed  under 
investigation.  The  prison  is  in  Culiacan,  the 
capital  of  the  northwestern  Sinaloa  state, 
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which  is  a regional  hideout  for  many  of 
Mexico’s  top  drug  kingpins. 

Missouri:  Cornealious  “Mike”  Ander- 
son’s story  began  with  his  conviction  for 
taking  part  in  a 1999  Burger  King  robbery. 
He  was  sentenced  to  13  years  but  wasn’t 
ordered  to  report  to  prison  when  his  appeals 
ran  out,  though  he  tried  to  surrender.  While 
he  remained  free  he  started  a family,  ran 
construction  businesses,  volunteered  at  his 
church  and  coached  his  son’s  football  team. 
The  error  was  discovered  at  the  expiration 
of  his  original  sentence,  and  Anderson  was 
arrested  by  U.S.  Marshals.  On  May  5, 2014, 
state  court  judge  Terry  Brown  released 
Anderson  from  custody,  granting  him 
4,794  days  time-served  credit  for  the  time 
between  his  conviction  and  his  July  2013 
arrest.  “I  believe  continuing  to  incarcerate 
you  serves  no  purpose,  would  be  a waste  of 
taxpayer  dollars  and  punish  a good  man,” 
Brown  stated. 

Nebraska:  A former  employee  of  the 
Nebraska  Correctional  Center  for  Women 
walked  into  the  public  lobby  of  the  facility 
on  May  26, 2014,  demanded  entrance,  then 
shot  herself  in  the  chin  with  a .22  rifle  when 
her  request  was  denied.  Robin  K.  Staehr, 
50,  had  resigned  from  her  job  in  2005,  but 


staff  recognized  her.  Staehr,  whose  injuries 
placed  her  in  critical  condition,  was  believed 
to  have  been  intoxicated  at  the  time  of  the 
bizarre  incident.  No  criminal  charges  were 
filed. 

New  Jersey:  On  April  17,  2014,  the 
Cumberland  County  prosecutor  announced 
that  three  civilians,  a county  jail  guard  and 
a prisoner  were  formally  charged  following 
an  investigation  into  contraband  smuggling 
at  the  facility.  Guard  Joshua  Minguela  was 
arrested  in  January  2014,  while  jail  prisoner 
James  McNair  was  arrested  in  February 
2014.  Civilians  Susan  Leahy,  Matthew 
Leahy  and  Jose  Morales  were  all  arrested 
between  February  and  April  2014;  the  trio 
provided  prescription  drugs  and  cash  in 
exchange  for  Minguela’s  cooperation  in 
taking  contraband  into  the  jail. 

New  York:  An  internal  investigation 
resulted  in  five  Greene  Correctional  Facility 
guards  being  placed  on  administrative  leave 
in  mid-May  2014. The  guards  were  accused 
of  opening  cell  doors  to  expose  prisoners 
to  attacks  from  other  prisoners,  as  well  as 
encouraging  or  even  forcing  fights  among 
prisoners.  The  guards  were  also  accused  of 
placing  plastic  bags  over  the  heads  of  some 
prisoners  to  dissuade  them  from  reporting 
the  incidents.  The  misconduct  is  alleged 
to  have  taken  place  in  the  “S-200”  special 
housing  unit  at  the  facility. 


New  York:  On  November  8,  2014,  a 
group  of  protesters,  including  former  pris- 
oners, gathered  near  the  Rikers  Island  jail 
complex  in  New  York  City  to  call  for  re- 
forms at  the  facility.  The  protesters  claimed 
that  they  had  witnessed  harsh  conditions 
and  illegal  activities  inside  the  jail,  and 
criticized  reports  of  deaths,  neglect,  abuse 
and  corruption,  as  well  as  the  use  of  solitary 
confinement.  Frank  Sha  Francois  of  the 
New  Black  Panther  Party,  who  was  among 
the  protesters,  said  he  was  severely  beaten 
while  incarcerated  at  Rikers  in  1991. 

Ohio:  In  April  2010,  Richard  Hum- 
phrey, 26,  was  sentenced  to  29  months  in 
prison  for  selling  pirated  movies.  Imagine 
his  disgust  when,  while  incarcerated  at  a 
facility  in  Lorain  County  for  an  unrelated 
offense,  he  was  shown  pirated  movies  by 
prison  staff.  On  May  16,  2014,  Lorain 
Correctional  Institution  Warden  Kimberly 
Clipper  said  officials  were  investigating 
whether  staff  members  brought  unapproved 
movies  into  the  facility.  “How  do  you  expect 
someone  to  be  rehabilitated  when  there’s 
authority  figures  that  are  running  those 
institutions  that  are  copyright  infringing?” 
Humphrey  said. 

Ohio:  A counselor  at  the  CCA-oper- 
ated  Northeast  Ohio  Correctional  Center 
was  indicted  on  June  4, 2014  for  allegedly 
performing  sex  acts  on  a prisoner  at  the 
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facility.  Nicole  White,  34,  was  charged 
in  federal  court  with  sexual  abuse  of  a 
ward.  The  investigation  that  preceded  the 
indictment  was  conducted  by  the  U.S.  De- 
partment of  Justice’s  Office  of  the  Inspector 
General  and  the  Bureau  of  Prisons. 

Oregon:  Matthew  Joseph  Medlin  had 
served  272  days  and  had  six  more  to  go 
when  he  scaled  the  fence  at  the  Columbia 
River  Correctional  Institution  on  April  30, 
2014.  His  short  taste  of  freedom  ended 
when  a guard  on  an  unrelated  assignment 
spotted  him  about  12  hours  later.  Medlin 
was  taken  into  custody  at  a Jack  in  the  Box 
restaurant  a few  miles  from  the  facility. 
An  investigation  determined  that  prison 
officials  did  not  follow  all  notification  pro- 
cedures when  the  escape  was  discovered; 
in  response  to  the  incident,  eight  broken 
video  cameras  were  replaced  and  additional 
barbed  wire  was  installed. 

Pennsylvania:  PLN previously  report- 
ed the  arrest  of  former  private  prison  guard 
Winlaw  Muzirwa,  who  was  charged  with 
fatally  shooting  his  wife  in  December  2012. 
[See:  PLN,  April  2013,  p.58] . Muzirwa,  39, 
later  pleaded  guilty  and  was  sentenced  on 
May  30,2014  to  YlVz  to  25  years  in  prison. 
After  the  crime,  Muzirwa  had  walked  into 
a police  station  in  bloodstained  clothing 
and  admitted  to  shooting  his  wife,  Daisy 
Jambawo,  in  the  face  and  back.  According 
to  an  affidavit  of  probable  cause,  Jambawo 
told  Muzirwa  to  “act  like  a man’just  before 
he  shot  her.  Muzirwa  had  been  employed 
by  private  prison  company  Community 
Education  Centers. 

South  Carolina:  On  May  22,  2014, 
Richland  County  jail  guard  Valshawn  Fra- 


zier turned  herself  in  after  it  was  discovered 
that  she  had  sold  a cell  phone  and  charger  to 
a prisoner  for  $125.  She  was  charged  with 
misconduct  and  subsequently  fired.  State 
lawmakers  have  introduced  a bill  that  would 
make  introduction  of  contraband  into  a 
penal  facility  a felony  offense. 

Tennessee:  State  prison  guard  Keny- 
etta  Foxe  faces  termination  and  a felony 
charge  for  having  a sexual  relationship 
with  a prisoner  at  the  Riverbend  Maximum 
Security  Institution  in  Nashville.  Accord- 
ing to  a TDOC  spokesperson,  Foxe  had 
been  hired  in  February  2013.  After  her 
May  12,2014  arrest,  local  television  station 
WSMV  reported  that  she  had  also  carried 
on  relationships  with  prisoners  through 
online  social  media  such  as  Facebook  and 
Instagram. 

Tennessee:  Rutherford  County  jail 
guard  James  Vanderveer,  who  is  Sheriff 
Robert  Arnold’s  nephew,  had  been  forced 
to  resign  after  a DUI  arrest  but  was  rehired 
and  on  the  job  on  December  9,  2013. 
Video  evidence  shows  that  on  that  date 
Vanderveer  sprayed  pepper  spray  under  the 
spit  mask  of  prisoner  Demario  N.  Harris 
while  he  was  secured  in  a restraint  chair, 
then  left  Harris  struggling,  convulsing 
and  screaming  for  help  for  over  an  hour. 
Vanderveer  received  a written  reprimand 
for  “Disproportionate  Use  of  Force”;  he 
remains  employed  by  the  sheriff’s  office.  On 
November  26, 2014,  Harris  filed  a federal 
lawsuit  over  the  incident. 

Texas:  Former  FCI-Big  Spring  prison 
guard  Matthew  Castaneda  will  be  serving 
time  in  prison  himself.  On  June  9,  2014, 
he  was  sentenced  to  six  months  in  federal 


prison  followed  by  six  months  of  home 
confinement  for  his  role  in  a bribery  and 
contraband  scheme.  According  to  court 
documents,  Castaneda  would  accept 
monetary  bribes  from  a prisoner’s  wife  to 
smuggle  cell  phones  and  other  contraband 
into  the  facility.  He  was  convicted  of  one 
count  of  making  false  statements. 

Turkey:  On  April  13,  2014,  Justice 
Minister  Bekir  Bozdag  announced  that 
Turkey  would  be  establishing  “pink  wards”- 
specialty  prisons  for  lesbian,  gay,  bisexual  and 
transgender  (FGBT)  prisoners.  Prisoners 
who  declare  an  alternative  sexuality  will  no 
longer  be  housed  in  segregation  or  general 
population.  According  to  Ministry  of  Justice 
data  from  April  2013,  eighty-one  prisoners 
had  openly  identified  themselves  as  FGBT. 
More  recent  statistics  were  not  available,  but 
it  is  considered  likely  by  the  Ministry  that 
the  current  number  is  much  higher. 

United  Kingdom:  Four  prisoners  who 
practice  the  UK’s  seventh  most  popular 
religion  - Jedism,  after  the  rebel  heroes  in 
Star  Wars  - plan  to  sue  the  prison  system 
for  religious  discrimination,  The  Daily  Mail 
reported  on  April  24, 2014.  One  prisoner, 
whose  opinion  was  published  in  the  maga- 
zine Inside  Time,  wrote,  “This  is  an  example 
of  the  kind  of  intolerance  and  religious 
bigotry  faced  by  members  of  our  faith  on  a 
daily  basis,  both  within  the  prison  system 
and  without.”  Another  prisoner  stated 
that  if  it’s  acceptable  to  be  a pagan,  then  it 
“should  be  alright”  to  be  ajedi.  As  for  their 
lawsuit?  May  the  force  be  with  them. 

Utah:  On  May  23, 2014,  Judge  G.  Mi- 
chael Westfall  sentenced  a woman  who  filed 
false  rape  charges  to  a suspended  sentence 
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of  zero  to  five  years  in  prison,  ordering  her 
to  serve  30  days  in  jail  and  36  months  on 
probation,  pay  more  than  $26,000  in  res- 
titution and  write  three  letters  of  apology. 
Sarah  Elizabeth  Rutz,  27,  had  reported 
that  she  had  been  raped  while  jogging,  and 
collected  payments  from  the  Office  for  V ic- 
tims  of  Crime.  Investigators  later  discovered 
that  semen  collected  as  evidence  in  the  case 
matched  a man  with  whom  Rutz  had  had 
a consensual  sexual  encounter. 


Virginia:  William  A.  Coles,  Jr.,  49,  a 
former  Piedmont  Regional  Jail  supervisor, 
was  convicted  on  May  22, 2014  on  several 
federal  charges,  including  bank  fraud.  Coles 
and  his  wife,  Sybil,  convinced  workers  at 
the  jail  that  Sybil  could  use  little-known 
loopholes  to  obtain  higher  tax  refunds. 
The  Coles  then  collected  fees  for  filing 
the  false  tax  returns.  Sybil  Coles  was  sen- 
tenced to  5 years  in  prison  in  early  May 
2014,  while  William  Coles  was  sentenced 
on  September  10,  2014  to  50  months  in 
prison  and  two  years  on  supervised  release. 
He  was  also  ordered  to  pay  over  $1  million 


in  restitution. 

Wisconsin:  A fistfight  broke  out  on 
April  22, 2014  at  the  Sauk  County  Jail  be- 
tween an  unnamed  prisoner  and  Sasha  M. 
Perry,  who  was  serving  time  for  child  abuse 
and  other  charges.  The  fight  started  after  a 
Bible  study  session  held  in  the  women’s  unit. 
Several  prisoners  reportedly  became  upset 
that  Perry  had  focused  the  religious  gather- 
ing on  herself  and  not  on  the  scripture;  she 
then  attacked  a prisoner  who  had  flipped 
her  ofF  and  called  her  a derogatory  phrase. 
If  convicted  of  the  Bible  study  assault,  Perry 
could  face  up  to  six  years  in  prison. 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
fall-201 1)  and  the  Prisoners' Assistance  Directory 
(write  for  more  information).  Contact:  ACLU  NPP, 
91 5 1 5th  St.  NW,  7th  FI.,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  221 
Witherspoon  Street,  Princeton,  NJ  08542  (609) 
921-0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484. 
www.criticalresistance.org 


The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted. The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use  of 
faulty  evidence,  junk  science  and  faulty  eyewitness 
testimony,  and  ineffective  assistance  of  counsel 
claims.  Contact: The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340. 
www.innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles, 
CA  90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners,  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2015  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  The  Habeas  Citebook  (a  $49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  378  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent  Devastating  critique 
of  police  and  prosecutorial  misconduct.  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
The  New  Press,  303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein 
takes  an  intimate  look  at  the  effects  incarceration  has  on 
imprisoned  parents  and  their  children.  2016  

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies  informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Haulers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by 

Scott  Christianson,  Northeastern  University  Press,  394  pages.  $18.95.  The 
best  overall  history  of  the  U.S.  prison  system  from  1492  through  the  20th 
century.  A must-read  for  understanding  how  little  things 
have  changed  in  U.S.  prisons  over  hundreds  of  years.  1026 

Complete  GED  Preparation,  by  Steck-Vaughn,  922  pages.  $24.99.  This 
useful  handbook  contains  over  2,000  GED-style  questions  to  thoroughly 
prepare  students  for  taking  the  GED  test.  It  offers  complete  coverage  of 
the  revised  GED  test  with  new  testing  information,  instruc- 
tions and  a practice  test.  1099  
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases,  wm™  medications  to  avoid,  what  diet  to  follow  P 
and  exercises  to  perform,  plus  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice /neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not  I- 
specifically  related  to  prisoners.  1079  I I | 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  H 
prosecution  and  adjudication.  1090  |__| 


Our  Bodies,  Ourselves,  by  The  Boston  Women’s  Health  Book  Collective, 
925  pages.  $26.00.  This  book  about  women’s  health  and  sexuality  has  been 
called  “America’s  best-selling  book  on  all  aspects  of  women’s  I- 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  l__l 

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__[ 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  settlement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355 
pages.  $49.95.  By  the  co-author  of  the  Prisoners’  Self-He/p  Litigation  Manual, 
this  book  provides  detailed  information  about  prisoners’  rights  in  discipli- 
nary hearings  and  how  to  enforce  those  rights  in  court.  Includes  state-by- 
state  case  law  on  prison  disciplinary  issues.  This  is  the  third 
book  published  by  PLN  Publishing.  2017 
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Screening  Out  Family  Time:  The  For-Profit  Video 
Visitation  Industry  in  Prisons  and  Jails 


EveryThursday,  Lisa*  logs  on  to  her 
computer  and  spends  110  to  chat  for 
half  an  hour  via  video  with  her  sister  who 
is  incarcerated  in  another  state.  Before  the 
Federal  Communications  Commission 
(FCC)  capped  the  cost  of  interstate  calls 
from  prisons,  these  video  chats  were  even 
cheaper  than  the  telephone.  Lisa’s  experi- 
ence is  representative  of  the  promise  of 
video  visitation. 

Meanwhile,  Mary*  flies  across  the 
country  to  visit  her  brother  who  is  being 
held  in  aTexas  jail.  She  drives  her  rental  car 
to  the  jail  but  rather  than  visit  her  brother 
in-person  or  through-the-glass,  she  is  only 
allowed  to  speak  with  him  for  20  minutes 
through  a computer  screen. 
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by  Bernadette  Rabuy  and  Peter  Wagner 

How  do  video  visits  work?  While 
video  visitation  systems  vary,  a visitor  typi- 
cally makes  an  appointment  and  pays  any 
visit  charges  in  advance.  The  person  who  is 
incarcerated  is  told  to  be  at  a certain  video 
terminal  at  a certain  time.  The  visitor  then 
either  drives  to  the  facility  to  sit  at  a ter- 
minal or  uses  their  personal  computer  to 
access  the  video  visitation  system  over  the 
Internet.  Once  both  people  are  ready  at  the 
right  time,  the  “visit”  can  begin. 

Reviewing  the  promises  and 
drawbacks  of  video  visitation 

Increasing  the  options  that  incarcer- 
ated  people  and  their  families  have  to  stay  in 
touch  benefits  incarcerated  individuals,  their 
families  and  society  at  large.  Family  contact 
is  one  of  the  surest  ways  to  reduce  the  likeli- 
hood that  an  individual  will  re-ofFend  after 
release,  the  technical  term  for  which  is  “re- 
cidivism.” A rigorous  study  by  the  Minnesota 
Department  of  Corrections  found  that  even 
a single  visit  reduced  recidivism  by  13%  for 
new  crimes  and  25%  for  technical  violations. 
More  contact  between  incarcerated  people 
and  their  loved  ones  is  clearly  better  for  indi- 
viduals, society  and  even  detention  facilities. 

Without  a doubt,  video  visitation  has 
some  benefits: 

• Most  prisons  and  some  jails  are  lo- 
cated far  away  from  incarcerated  people’s 
home  communities  and  loved  ones. 

• Prisons  and  jails  sometimes  have 
restrictive  visitation  hours  and  policies  that 
can  prevent  working  individuals,  school-age 
children,  the  elderly  and  people  with  dis- 
abilities from  visiting. 

• It  can  be  less  disruptive  for  children  to 
visit  from  a more  familiar  setting  like  home. 

• It  may  be  easier  for  facilities  to  elimi- 


nate the  need  to  move  incarcerated  people 
from  their  cells  to  central  visitation  rooms. 

• It  is  not  possible  to  transmit  contra- 
band via  computer  screens. 

But  video  visitation  also  has  some  seri- 
ous drawbacks: 

• Onsite  video  visitation  is  even  less 
intimate  and  personal  than  through-the- 
glass  visits,  which  families  already  find  less 
preferable  to  contact  visits. 

• In  jails,  the  implementation  of  video 
visitation  often  means  the  end  of  tradi- 
tional, through-the-glass  visitation  in  order 
to  drive  people  to  use  paid,  remote  video 
visitation. 

• Video  visitation  can  be  expensive,  and 
the  families  of  incarcerated  people  are  some 
of  the  country’s  poorest  families. 

• The  people  most  likely  to  use  prison 
and  jail  video  visitation  services  are  also  the 
least  likely  to  have  access  to  a computer  and 
the  necessary  bandwidth. 

• The  technology  is  poorly  designed 
and  implemented. 

The  video  visitation  industry  and  cor- 
rectional facilities  have  largely  focused  on 
the  promised  benefits  of  video  visits,  but  even 
as  far  back  as  2008,  a person  incarcerated  in 
Colorado  expressed  concerns:  “If  video  visits 
are  an  addition  [to  in-person  visits]  they  will 
be  a help  to  all  and  a God-send  to  many  But, 
if  video  visits  are  a replacement  for  the  cur- 
rent visitation,  their  implementation  would 
be  a painful  unwelcome  change  that  would 
be  impersonal  and  dehumanizing.” 

Video  visitation  reaches 
critical  mass 

Currently,  more  than  500  facilities  in 
43  states  and  the  District  of  Columbia  are 
experimenting  with  video  visitation.  While 


States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  intrastate  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Minnesota,  Tennessee,  Alabama  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  excessively  high  phone  rates.  Although  the  FCC  voted  last  year 
to  cap  the  costs  of  interstate  (long  distance)  prison  calls,  which  went  into  effect  on  February  1 1 , 2014, 
the  order  does  not  currently  apply  to  intrastate  (in-state)  calls.  An  estimated  92%  of  prison  phone  calls 
are  in-state.  This  is  an  opportunity  to  ask  DOCs  to  forgo  commissions  and  ensure  their  prison  phone 
contracts  are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mainly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs.  Lower  prison  phone  rates  should  apply  not  just  to  long  distance  calls  but  also  to  in-state 
calls.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison  Phone  Justice’s 
website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Minnesota:  Receives  a 59%  kickback;  existing  contract  expires  on  03-31-15.  Charges  $6.45  for  a 
15-minute  collect  intrastate  call.  Contacts:  Minnesota  DOC,  Commissioner  Tom  Roy,  1450  Energy 
Park  Drive,  Suite  200,  St.  Paul,  MN  55108;  phone:  651-361-7226,  fax:  651-642-0414,  email: 
tom.roy@state.mn.us.  Governor  Mark  Dayton,  Governor’s  Office,  116  Veterans  Service  Building, 

20  West  12th  St.,  St.  Paul,  MN  55155;  phone:  651-201-3400,  toll-free:  800-657-3717,  fax:  651-797- 
1850,  email:  mark.dayton@state.mn.us. 

Tennessee:  Receives  a 50.1%  kickback;  existing  contract  expires  on  04-15-15.  Charges  up  to  $3.60 
for  a 15-minute  collect  intrastate  call  and  $.895  for  a collect  local  call.  Contacts:  Tennessee  DOC, 
Commissioner  Derrick  Schofield,  Rachel  Jackson  Building,  320  Sixth  Ave.  North,  6th  Floor,  Nashville, 
TN  37243-0465;  phone:  615-253-8200,  fax:  615-253-8281,  email:  derrick.schofield@tn.gov.  Governor 
Bill  Haslam,  State  Capitol,  1st  Floor,  Nashville,  TN  37243;  phone:  615-741-2001 , fax:  615-532-971 1 , 
email:  bill.haslam@state.tn.us. 

Alabama:  Receives  a kickback  based  on  a per  diem  rate  (.572)  multiplied  by  the  prison  population; 
the  current  contract  expires  on  06-05-15.  Currently  charges  $3.75  for  a 15-minute  intrastate  call. 
Contacts:  Alabama  DOC,  Commissioner  Kim  T.  Thomas,  301  South  Ripley  St.,  P.O.  Box  301501, 
Montgomery,  AL  36130-1501;  phone:  334-353-3883,  email:  constituent.services@doc.alabama.gov. 
Governor  Robert  J.  Bentley,  600  Dexter  Ave.,  Montgomery,  AL  36130;  phone:  334-242-7100,  fax: 
334-353-0004,  email:  http://216.226.177.218/forms/contact.aspx  (submit  via  web  form). 
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Video  Visitation  (cont.) 


most  sources  trace  the  industry  back  to  the 
1990s,  much  of  this  growth  has  occurred  in 
the  last  two  to  three  years  as  prison  and  jail 
telephone  companies  have  started  to  bundle 
video  visitation  into  phone  contracts. 

Video  visitation  is  ironically  the  least 
prevalent  in  state  prisons,  where  it  would  be 
the  most  useful  given  the  remote  locations 
of  such  facilities,  and  the  most  common  in 
county  jails  where  the  potential  benefits  are 
fewer.  In  contrast,  jails  typically  implement 
video  visitation  in  an  unnecessarily  punitive 
way.  The  differences  between  how  prisons 
and  jails  approach  video  visitation  are  stark; 
Figure  1 summarizes  our  findings. 

In  the  state  prison  context,  the  primary 
challenge  to  encouraging  in-person  visita- 
tion is  distance,  as  many  incarcerated  people 
are  imprisoned  more  than  100  miles  away 
from  their  home  communities.  Most  of  the 
state  prisons  that  use  video  visitation  cur- 
rently do  so  in  small  experimental  programs 
or  as  part  of  a larger  contract  for  electronic 
payment  processing  systems  and  email. 
Many  of  these  experimental  programs  focus 
on  special  populations  or  special  purposes. 
For  example,  New  Mexico  has  a special 
program  for  25  incarcerated  mothers,  and  a 


number  of  other  states  use  video  systems  for 
court  and  parole  hearings.  Other  states  like 
Virginia  and  Pennsylvania  have  regional 
video  visitation  centers  that  families  can  use, 
thereby  reducing  the  distance  that  families 
must  travel.1 

Five  states  have  large  video  visitation 
programs  that  are  bundled  with  another 
service.  Four  states — Georgia,  Indiana, 
Ohio  and  Washington — contract  with  the 
company  JPay,  and  another  industry  player, 
Telmate,  runs  a video  visitation  system 
along  with  phone  services  in  Oregon.  Given 
that  prisons  hold  people  convicted  of  more 
serious  crimes,  one  might  expect  that  if  any 
facility  were  going  to  ban  contact  visits  and 
require  visitation  via  onsite  video  terminals, 
it  would  be  state  prisons.  However,  prison 
officials  understand  that  family  contact  is 
crucial  for  reducing  recidivism,  and  bur- 
dening individuals  with  extensive  travel 
only  to  visit  an  incarcerated  loved  one  by 
video  screen  is  particularly  counterproduc- 
tive. As  Illinois  Department  of  Corrections 
spokesman  Tom  Shaer  explained  to  the  St. 
Louis  Post-Dispatch:  “I  can’t  imagine  the 
scenario  in  which  someone  would  travel 
to  a prison  and  then  wish  to  communicate 
through  a video  screen  rather  than  see  a 
prisoner  face-to-face.” 

In  contrast,  county  jails  confine  people 
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few  visits  a 
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Free,  at  least 
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week. 

$ 
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$ 
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travel  long- 
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n/a 
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No 
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Prior  to  installation 
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how  are  visits 
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conducted? 

In-person, 
through  a glass  ba 
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In-person, 

generally  without  a glass 

barrier. 

After  installation  of 
video  visitation,  is 
in-person  visitation 
typically 
abolished? 

Yes 

n/a 

No 

No 

Figure  7.  How  video  visitation  works  by  facility  type  and  visitation  method.  Source:  Our  review  of  the  companies' 
websites,  hundreds  of  news  articles,  a quarter  of  the  industry's  contracts  with  individual  facilities,  and  our  interviews 
with  facilities  and  companies. 
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who  are  generally  not  far  from  home,  and 
the  majority  are  presumed  innocent  while 
they  attempt  to  pay  bail  or  await  trial. 
The  40%  of  people  in  jail  who  have  been 
convicted  are  generally  serving  a relatively 
short  sentence  for  misdemeanor  crimes. 
Despite  the  fact  that  jails  should  be  par- 
ticularly conducive  to  in-person  visits, 
most  jails  have  replaced  contact  visits  with 
through-the-glass  visits.  And  when  jails 
implement  video  visitation,  they  typically 
replace  through-the-glass  visiting  booths 
with  a combination  of  onsite  and  remote 
paid  video  visitation. 

Why  families  are  unhappy  with 
the  video  visitation  industry 

Most  families — the  end-users  of 
video  visitation — are  deeply  unhappy  with 
the  combination  of  video  visitation’s  poor 
quality  and  cost,  and  the  fact  that  jails 
often  force  the  service  on  them.  Some  of 
the  specific  problems  are  without  a doubt 
fixable.  Others  are  the  inevitable  result  of 
a failed  market  structure,  as  the  companies 
consider  the  facilities — not  the  families — as 
their  customers.  The  primary  complaint  is 
apparent:  video  visits  are  not  the  same  as 
in-person  visits. 

A.  Video  visits  are  not  equivalent  to  in- 
person  visits 


It  is  more  difficult  for  families  to 
ensure  or  evaluate  the  wellbeing  of  their 
incarcerated  loved  ones  via  video  than  in- 
person  or  through-the-glass  visits.  Families 
struggle  to  clearly  see  the  incarcerated 
person  with  video  visits  and  instead  face 
a pixelated  or  sometimes  frozen  image  of 
the  incarcerated  person.  The  poor  quality  of 
the  visits  only  increases  family  members’ 
anxiety.  As  Kymberlie  Quong  Charles  of 
the  advocacy  group  Grassroots  Leadership 
told  the  Austin  Chronicle,  “Even  through 
Plexiglass,  it  allows  you  to  see  the  color  of 
[a  prisoner’s  skin],  or  other  physical  things 
with  their  bodies.  It’s  an  accountability 
thing,  and  lets  people  on  the  outside  get 
some  read  on  the  physical  condition  of  a 
loved  one.” 

Second,  companies  and  facilities  set 
up  video  visitation  without  any  regard 
for  privacy.  Video  visitation  is  popular 
among  jails  because  by  placing  the  video 
visitation  terminals  in  pods  of  cells  or  day 
rooms,  there  is  no  longer  a need  to  transport 
incarcerated  people  to  a central  visitation 
room.  Yet  the  lack  of  privacy  can  com- 
pletely change  the  dynamic  of  a visit.  As 
a mother  whose  son  is  incarcerated  in  the 
St.  Clair  County  Jail,  Illinois  explained,  “I 
want  to  get  a good  look  at  him,  to  tell  him 
to  stand  up  and  turn  around  so  I can  see 
that  he’s  getting  enough  to  eat  and  that  he 
hasn’t  been  hurt.  Instead,  I have  to  see  his 
cellmates  marching  around  behind  him  in 
their  underwear.” 


Further,  video  visits  can  be  disorient- 
ing because  the  companies  set  the  systems 
up  in  a manner  that  is  very  different  from 
in-person  communication.  Since  the  video 
visitation  terminals  were  designed  and  set 
up  with  the  camera  several  inches  above 
the  monitor,  the  outside  visitor  will  never 
be  looking  into  the  incarcerated  person’s 
eyes.  Families  have  repeatedly  complained 
that  the  lack  of  eye  contact  makes  visits  feel 
impersonal. 

Video  visitation  can  also  add  to  the 
already  significant  trauma  that  children  of 
incarcerated  parents  face,  especially  for 
young  children  who  are  unfamiliar  with 
the  video  technology.  Dee  Ann  Newell,  a 
developmental  psychologist  who  has  been 
working  with  incarcerated  children  for  30 
years,  has  witnessed  traumatic  reactions  to 
video  visitation  from  young  children  as  well 
as  from  some  of  the  older  ones. 

B.  Video  visitation  is  not  ready  for  prime 
time 

Despite  the  commonly-made  compari- 
son, video  visitation  technology  is  not  as 
reliable  as  widely-used  video  services  such 
as  Skype  or  FaceTime,  and  if  video  visits 
are  going  to  be  the  only  option  that  some 
families  have,  they  are  nowhere  near  good 
enough.  Families  we  interviewed  who  use 
onsite  and  offsite  video  visitation,  includ- 
ing those  who  are  experienced  Skype  and 
FaceTime  users,  consistently  complained 
of  freezes,  audio  lags  and  pixelated  screens 
in  video  visitation. 

Technical  problems  can  be  systemic. 
Clark  County,  Nevada  is  currently  upgrad- 
ing its  Renovo  video  system  to  address 
problems  with  the  current  system,  where 
“more  than  half  of  the  average  15,000 
visits  a month  were  canceled  because  of 
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tech  issues.”  Renovo  was  recently  acquired 
by  prison  phone  service  provider  Global 
TefLink. 

C.  Video  visitation  puts  a price  tag  on  a 
service  that  should  be  free 

Much  of  the  video  visitation  industry, 
particularly  in  county  jails,  is  designed  to 
drive  people  from  what  was  traditionally 
a free  service  towards  an  inferior,  paid 
replacement.  Even  where  onsite  video 
visitation  is  offered  and  free,  it  is  often  run 
in  a limited  way  to  further  encourage  offsite 
paid  video  visitation.  Unfortunately,  com- 
panies and  correctional  facilities  negotiate 
the  terms  and  prices  without  any  input  from 
the  people  who  pay  for  video  visits. 

Charging  for  visitation  also  means 
charging  families  who  are  least  able  to  af- 
ford this  additional  expense.  In  an  extensive 
survey  of  previously  incarcerated  people, 
the  Bureau  of  Justice  Statistics  found  that 
86%  of  respondents  had  an  annual  income 
that  was  less  than  $25,000.  The  Houston 
Chronicle  editorial  board  condemned  the 
practice  of  charging  families  for  visits, 
declaring,  “Making  money  off  the  desire 
of  prisoners  to  be  in  touch  with  family 


members  and  loved  ones  is  offensive  to 
basic  concepts  of  morality.” 

What  the  industry  is  doing: 
Major  themes 

While  there  are  tremendous  differ- 
ences  in  the  rates,  fees,  commissions  and 
practices  in  each  video  visitation  contract, 
three  significant  patterns  are  common: 

1.  Most  county  jails  ban  in-person 
visits  once  they  implement  video  visitation. 

2.  Video  visitation  contracts  are  almost 
always  bundled  with  other  services  like 
phones,  email  and  commissary,  and  facili- 
ties usually  do  not  pay  anything  for  video 
visitation. 

3.  Unlike  with  phone  services,  there  is 
little  relationship  between  rates,  fees  and 
commissions  beyond  which  company  is 
providing  the  service. 

While  virtually  no  state  prisons2  ban 
in-person  visitation,  we  found  that  74% 
of  jails  banned  in-person  visits  when  they 
implemented  video  visitation. Though  abol- 
ishing in-person  visits  is  common  in  the  jail 
context,  Securus  is  the  only  company  that 
explicitly  requires  this  harmful  practice  in 
its  contracts.  The  record  is  not  always  clear 


about  whether  the  jails  or  the  companies 
drive  this  change,  but  by  banning  in-person 
visits,  it  is  clear  that  the  jails  are  abandon- 
ing their  commitment  to  correctional  best 
practices.3 

Video  visitation  is  rarely  a stand-alone 
service,  and  84%  of  the  video  contracts  we 
gathered  were  bundled  with  phones,  com- 
missary or  email.  Sometimes  it  is  obvious 
that  the  bundling  of  contracts  persuades 
counties  to  add  video  visitation.  For  exam- 
ple, in  a contract  approval  form,  Chippewa 
County,  Wisconsin’s  jail  administrator 
described  how  attractive  this  makes  video 
visitation:  “The  installation  and  start-up  of 
the  Video  Visitation  is  1133,415.00  and 
Securus  is  paying  all  of  it.”The  county  was 
further  incentivized  because  by  adding 
video,  call  management  services  “went  from 
a discount  of  30%  to  76.1%.”  In  Telmate’s 
contract  with  Washington  County,  Idaho, 
the  company  says  it  needs  to  bundle  its 
contracts  or  else  it  will  be  unable  to  provide 
video  visitation  free  of  charge  to  the  facil- 
ity. In  other  words,  in  this  county,  Telmate 
apparently  subsidizes  the  cost  of  video 
visitation  equipment  by  charging  families 
high  fees  to  deposit  funds  into  Telmate 
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Rates  found  Typical  rate  Commissions  found  Typical  commission 


HomeWAV  $0.50  - $0.65/min  $0.50/min  None  - 40%  n/a 

JPay  $0.33  - $0.43/min  $0.33/min  0.75% -23%  10% 

Securus  $0.50  - $1 .50/min  $l/min  None  - 40%  20% 

TurnKey  Corrections  $0.35  - $0.70/min  $0.35/min  10% -37%  n/a 

Telmate  $0.33  - $0.66*/min  n/a  None  - 50%*  n/a 


Figure  2.  The  range  of  rates  and  commissions  found  for  each  company ; and  where  possible,  the  typical  rate  and 
commission.  The  HomeWAV  commissions,  TurnKey  commissions,  the  Telmate  rates,  and  the  Telmate  commissions  in 
our  sample  vary  so  much  that  it  was  difficult  to  identify  a "typical"  rate  or  commission.  *The  Telmate  contract  with 
Oregon  has  a $0.60  cents  per  minute  rate  and  50%  commission  and  may  be  an  outlier  because  it  is  Telmate's  only 
state  prison  contract.  It  also  includes  a lot  of  other  bundled  services  including  phones,  commissary,  MP3  players,  song 
downloads,  etc. 


Video  Visitation  (cont.) 


commissary  accounts. 

Since  the  contracts  are  negotiated  with 
the  understanding  that  the  facility  will  not 
be  required  to  pay  anything,  the  facilities  sign 
them  without  carefully  examining  the  real 
costs  or  who  (prisoners’  families)  will  be  pay- 
ing for  the  shiny  new  services.  For  example, 
in  Dallas  County,  Texas,  after  a huge  public 
uproar,  the  County  Commissioners  Court 
unanimously  rejected  Securus’s  request  to 
ban  in-person  visitation.  But  two  months 
later  the  county  inexplicably  approved  a 
contract  with  Securus  that  included  the  in- 
stallation of  50  onsite  visitor-side  terminals, 
which  would  only  be  useful  if  in-person 
visitation  were  eliminated.  If  the  county 
had  to  pay  the  $212,500  for  those  onsite 
visitor-side  terminals  with  its  own — rather 
than  families’ — funds,  the  county  commis- 
sioners would  have  surely  been  less  reluctant 
to  question  such  a purchase. 

In  the  prison  and  jail  telephone  indus- 
try, there  is  a well-documented  correlation 
between  rates,  fees  and  commissions  that 
surprisingly  does  not  exist  in  the  video 
visitation  market  even  though  many  of  the 
same  companies  are  involved.  In  the  phone 
service  market,  the  facilities  demand  a large 
share  of  the  cost  of  each  call,  and  these 
high  commissions  create  an  incentive  for 
the  facility  to  agree  to  high  calling  rates.  In 
turn,  the  companies  respond  to  the  demand 
for  high  commissions  by  quietly  tacking  on 
new  and  higher  fees  to  each  family’s  bill. 

In  the  video  visitation  industry,  the 
details  of  the  contract  are  most  dependent 
on  the  company.  We  report  the  typical  rates 
and  commissions  for  some  of  the  industry 
leaders  in  Figure  2. 

While  Securus’s  rates  are  significantly 
higher  than  those  of  other  companies, 


Securus  does  not  provide  jails  with  higher 
commission  percentages.  In  fact,  the  lowest 
commission  among  the  jail  contracts  can 
be  found  in  Maricopa  County,  Arizona, 
which  receives  10%  of  Securus’s  total  gross 
revenues  from  video  visitation.  Overall, 
commissions  are  lower  for  video  visitation 
than  they  are  for  phones.  Oddly,  it  seems 
that  sometimes  negotiating  a lower  com- 
mission may  bring  down  the  rate  charged 
to  families,  while  other  times  it  does  not 
(Figure  3). 

The  companies  also  differ  in  how  they 
charge  families.  Almost  all  of  the  companies 
charge  per  visit  rather  than  per  minute. 
For  example,  IC  Solutions/Viz  Vox,  JPay, 
Renovo,  Securus  and  Telmate  all  charge  per 
video  visit,  while  HomeWAV  and  TurnKey 
Corrections  charge  per  minute. 

As  in  the  phone  industry,  the  size  of 
the  hidden  fees  that  add  to  the  cost  of 
each  visit  varies  considerably.  But  unlike 
the  phone  industry,  where  “[ajncillary  fees 
are  the  chief  source  of  consumer  abuse  and 
allow  circumvention  of  rate  caps,”  the  fees 
for  video  visitation  vary  from  burdensome 
to  nonexistent.  In  fact,  some  of  the  high-fee 
companies  in  the  telephone  industry  are 
the  very  same  ones  that  do  not  charge  any 
credit  card  fees  for  video  visitation  (Figure 
4,  see  next  page). 


Broken  promises  from  the 
industry  and  its  supporters 

The  video  visitation  industry  sells 
correctional  facilities  a fantasy.  Facilities  are 
pitched  a futuristic  world  out  of  Star  Trek, 
where  people  can  conveniently  communi- 
cate over  long  distances  as  if  they  were  in 
the  same  room  while  simultaneously  help- 
ing facilities  bring  in  revenue  and  eliminate 
much  of  the  hassle  involved  in  offering  tra- 
ditional visitation.  In  turn,  the  facilities  sell 
these  same  benefits  to  the  elected  officials 
who  must  approve  the  contracts.  But  when 
hard  lessons  of  experience  bring  down  those 
dreams,  the  industry  and  the  facilities  are 
less  forthcoming.  This  section  reviews  the 
record  to  date  on  the  promises  made  by  the 
industry  and  its  supporters. 

Our  findings  put  the  industry’s  prom- 
ises into  question: 

• Increased  safety  and  security?  The 
industry  says,  without  evidence,  that 
video  visitation  will  make  facilities  safer, 
primarily  by  eliminating  contraband.  In 
the  one  study  of  this  claim,  Grassroots 
Leadership  and  the  Texas  Criminal  Justice 
Coalition  found  that  disciplinary  cases 
for  possession  of  contraband  in  Travis 
County,  Texas  increased  54%  after  the 
county  completed  its  transition  to  video- 
only  visitation.  Correctional  facilities  tell 
elected  officials  that  video  visits  can  also 
eliminate  “fights  in  the  lobby,”  but  the 
public  location  of  the  terminals  actually 
increases  tensions  in  the  cell  pods.  As  a 
person  incarcerated  in  Collier  County, 
Florida  described:  “Everybody  in  the  dorm 
or  on  the  pod  can  still  see  who  it  is  that’s 
visiting  another.  This  in  itself  is  invasive 
and  potentially  compromising  and  has  led 
to  fights  among  the  inmates  here.” 

• Increased  efficiency  and  cost  sav- 
ings for  the  facility?  The  industry  tells  the 
facilities  that  they  can  outsource  handling 


County 

Adams  County,  MS 

Company 

HomeWAV 

Typical 

Rate  company  rate 

$0. 50/min  $0. 50/min 

Champaign  County,  IL 

ICSolutions  / VizVox 

$0. 50/min 

$0. 50/min 

Dallas  County,  TX 

Securus 

$0. 50/min 

$l/min 

Douglas  County,  CO 

Telmate 

$0.33/min 

n/a 

San  Juan  County,  NM 

Securus 

$0.65/min 

$l/min 

Figure  3.  These  ore  counties  that  do  not  accept  a commission 

revenue. 
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Company 

HomeWAV 


ICSolutions  / VizVox 

JPay 

Re novo 

Securus 

Telmate 
TurnKey  Corrections 


How  to  pay  for  video  visit  Fees 

Buy  minutes  on  PayPal  using  $1 

credit/debit  card,  bank 
account,  or  prepaid  gift 
card 

Fund  prepaid  collect  $0  fee  + taxes  to 
account  online  with  a credit/  $9.99  Western  Union 


debit  card  or  through 
Western  Union  or  money 
order 

Pay  with  credit/debit  card 
when  you  schedule  visit 
online  or  by  phone 
Pay  with  credit/debit  card  or 
prepaid  credit/debit  card 
when  you  schedule  visit 
online 

Pay  with  credit/debit  card 
when  you  schedule  visit 
online 

Fund  your  Friends  & Family 
account  (various  methods) 

Fund  your  communications 
account  (various  methods) 


fee  + taxes 


$0 


$0 


$0 


$2.75 -$13.78  fee 


$0  - $8.95  fee 


Figure  4.  This  table  shows  how  visitors  must  pay  for  video  visits  and  the 
associated  fees,  when  applicable.  Source:  Companies'  websites  and  calls  and 
emails  to  customer  service. 


families’  complaints,  but  when  the  video 
systems  do  not  work,  it  is  the  facilities  that 
are  left  filling  in  the  gaps  of  a system  they 
neither  designed  nor  control. 

• A lucrative  source  of  revenue  for  the 
facility?  The  available  data  reveals  that 
video  visitation  is  not  a big  money  maker 
for  facilities  and  may  not  even  be  profitable 
for  the  industry.  First,  refunds  are  common. 
For  the  month  of  August  2014,  the  Charlotte 
County  Jail  in  Florida  and  video  visitation 
company  Montgomery  Technology,  Inc. 
gave  35  refunds  out  of  89  total  video  vis- 


its. The  facility  and  company  each  lost  $8. 
Second,  the  contracts  are  often  structured  in 
a way  that  serves  the  needs  of  the  industry 
before  the  needs  of  the  facilities.  In  some 
cases,  facilities  must  meet  unreasonably 
high  usage  requirements  set  by  companies 
as  a prerequisite  to  receiving  commissions. 
In  other  cases,  video  visitation  companies 
require  that  their  investments  be  recouped 
before  they  will  pay  commissions  to  the 
facilities.  If  this  clause  were  in  effect  in 
Travis  County,  Texas — one  of  the  few 
jurisdictions  that  have  made  commission 


data  available — we  calculate  that  it  would 
take  17  years  before  Travis  County  would 
receive  commissions. 

• Families  will  readily  embrace  re- 
mote video  visitation?  Securus  told  Dallas 
County,  Texas  that  “most  [families]  will 
readily  embrace  the  opportunity  to  visit 
from  home.”  Our  review  of  the  record  in 
other  counties  shows  Securus  scrambling 
to  stimulate  demand,  frequently  charging 
promotional  rates  well  below  the  prices 
in  the  contracts  and  for  far  longer  than 
the  promotional  period  described  in  the 
contracts. 

• Total  visitation  will  go  up?  Although 
families  dispute  the  assumption,  sheriffs 
argue  that  video  visitation  is  equivalent 
to  in-person  visitation,  and  they  are  quick 
to  assert  that  since  video  visitation  is 
more  efficient,  visitation  will  increase. 
For  example,  Travis  County,  Texas  Jail 
Administrator  Darren  Long  told  the 
County  Commissioners  Court  that  video 
visitation  has  allowed  the  jails  to  provide 
an  additional  11,000  visits.  In  reality,  the 
total  number  of  visits  decreased  by  28% 
after  the  imposition  of  video  visitation 
because  families  are  unhappy  with  both 
free,  onsite  video  visits  and  the  paid,  off- 
site video  visits. 

• Most  prisons  and  jails  are  moving 
to  video  visitation ? Travis  County  Jail 
Administrator  Darren  Long  also  asserted 
that  video  visitation  “is  best  practices  going 
across  the  nation  right  now,”  and  implied 
that  Travis  County  would  be  terribly  behind 
if  it  did  not  adopt  video  visitation.  In  reality, 
only  12%  of  the  nation’s  local  jails  have 
adopted  video  visits.  Administrator  Long 
showed  a slide  with  a list  of  19  states  that 
use  video  visitation,  but,  as  discussed  previ- 
ously, most  state  prison  systems  are  using 
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video  conferencing  and  video  visitation  on 
a very  small  scale  as  a supplement  to  exist- 
ing in-person  visits.4 

• Remote  video  visitation  is  conve- 
nient? The  promise  of  video  visitation  is 
that  it  will  be  easier  for  families,  but  the 
systems  are  very  hard  to  use.  In  our  ex- 
perience with  remote  video  visits  and  in 
our  interviews  with  family  members,  the 
most  common  complaint  was  that  these 
systems  are  inconvenient.  We  heard  of 
and  experienced  repeated  problems  get- 
ting pictures  of  photo  IDs  to  companies, 
scheduling  visits,  processing  payments, 
and  with  some  companies  not  supporting 
Apple  computers.  The  video  visitation 
industry — perhaps  because  of  its  exclusive 
contracts — apparently  has  little  desire  to 
win  customer  loyalty  through  making  its 
service  easy  to  use. 

The  financial  incentives  in  the  video 
visitation  market  put  the  priorities  of  the 
companies  before  the  facilities  or  families, 
so  it  should  come  as  no  surprise  the  indus- 
try is  not  able  to  meet  all  of  its  attractive 
promises.  Because  video  visitation  is  often 
framed  as  an  “additional  incentive”  in  phone 
or  commissary  contracts  rather  than  a 
stand-alone  product,  it  is  unclear  how  much 
thought  and  planning  the  companies  and 
facilities  put  into  the  actual  performance  of 
these  systems.  Worse  still,  these  “add-ons” 


create  spill-over  effects,  pushing  their  bloat- 
ed costs  onto  other  parts  of  the  contract. 

How  are  Securus  video  contracts 
different  from  other  companies? 

While  most  jails  choose  to  ban  in- 
person  visitation  after  installing  a video 
visitation  system,  only  Securus  contracts 
explicitly  require  this  outcome.  The  Securus 
contracts  also  tend  to  include  detailed  mi- 
cromanagement of  policy  issues  that  would 
normally  be  decided  upon  by  elected  and 
appointed  correctional  officials. 

It  is  common  to  find  the  following 
elements  in  Securus  contracts: 

• “For  non-professional  visitors, 
Customer  will  eliminate  all  face  to  face 
visitation  through  glass  or  otherwise  at  the 
Facility  and  will  utilize  video  visitation  for 
all  non-professional  on-site  visitors.” 

• Additionally,  Securus  specifies  that 
the  county  must  pay  for  any  free  sessions  the 
county  wants  to  provide.  With  this  clause 
and  clauses  that  “reduce  the  on-site  visita- 
tion hours  over  time,”  Securus  is  restricting 
free,  onsite  visits  and  pushing  families 
toward  paid,  remote  visits. 

Video  visitation  implementation 
may  violate  correctional  & 
policy  best  practices 

With  few  exceptions,  jail  video  visita- 
tion  is  a step  backward  for  correctional 
policy  because  it  eliminates  in-person  visits 
that  are  unquestionably  important  to  re- 


habilitation while  simultaneously  making 
money  off  of  families  desperate  to  stay 
in  touch.  In  fact,  banning  in-person  visits 
and  replacing  them  with  expensive  virtual 
visits  runs  contrary  to  both  the  letter  and 
the  spirit  of  correctional  best  practices 
as  defined  by  the  American  Correctional 
Association  (ACA),  the  nation’s  leading 
professional  organization  for  corrections 
officials  and  the  accreditation  agency  for 
U.S.  correctional  facilities. 

In  four  conferences,  the  ACA  has 
consistently  declared  that  “visitation  is 
important”  and  “reaffirmed  its  promotion 
of  family-friendly  communication  poli- 
cies between  offenders  and  their  families.” 
According  to  the  ACA,  family-friendly 
communication  is  “written  correspondence, 
visitation,  and  reasonably-priced  phone 
calls.”  The  ACA  believes  that,  in  addition 
to  visitation,  correctional  facilities  should 
provide  incarcerated  people  other  forms 
of  communication.  In  its  policy  on  ac- 
cess to  telephones,  the  ACA  states  that, 
while  “there  is  no  constitutional  right  for 
adult/juvenile  offenders  to  have  access 
to  telephones,”  it  is  “consistent  with  the 
requirements  of  sound  correctional  man- 
agement” that  incarcerated  people  have 
“access  to  a range  of  reasonably  priced 
telecommunications  services.” 

Yet  instead  of  being  used  as  a supple- 
ment, jails  are  frequently  using  video 
visitation  to  replace  in-person  visitation.  Jail 
video  visitation  systems  are  further  against 
correctional  best  policy  because: 

• The  ACA  is  explicit  that  it  “supports 
inmate  visitation  without  added  associated 
expenses  or  fees.”  In  the  video  visitation 
industry,  visitation — which  has  long  been 
provided  for  free — now  has  a price  tag. 
Most  jails  provide  a minimum  number  of 
onsite  video  visits  for  free,  but  sometimes 
facilities  and  companies  make  it  nearly 
impossible  for  families  to  utilize  these  free 
visits.  In  Washington  County,  Idaho,  fami- 
lies are  given  two  free  visits  per  week,  but 
these  visits  can  only  be  used  from  6-8:00 
a.m.  Other  counties  are  in  direct  violation 
of  the  ACA  resolution.  Lincoln  County, 
Oregon  and  Adams  County,  Mississippi 
left  families  with  only  one  option  to  visit: 
paid,  offsite  video  visitation.  Portsmouth 
County,  Virginia,  which  has  offsite  and 
onsite  video  visits,  goes  as  far  as  to  charge 
for  both. 

• The  ACA  defines  reasonably  priced 
as  “rates  commensurate  with  those  charged 
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to  the  general  public  for  like  services.” 
And,  while  sheriffs  are  usually  quick  to 
compare  video  visitation  to  services  like 
Skype  and  FaceTime,  those  services  are 
free.  Video  visitation,  on  the  other  hand, 
can  cost  over  11.00  per  minute.  In  Racine 
County,  Wisconsin,  a 20-minute  video 
visit  costs  $29.95. 

Similarly,  the  American  Bar  Associa- 
tion (ABA),  the  nation’s  largest  association 
of  lawyers,  foresaw  that  facilities  would 
use  new  technologies  to  abolish  in-person 
visitation,  so  it  urged  in  its  2010  criminal 
justice  standards:  “Correctional  officials 
should  develop  and  promote  other  forms 
of  communication  between  prisoners  and 
their  families,  including  video  visitation, 
provided  that  such  options  are  not  a re- 
placement for  opportunities  for  in-person 
contact.” 

Further,  the  editorial  boards  of  papers 
as  diverse  as  the  Austin  American-States- 
man.  The  Dallas  Morning  News,  Houston 
Chronicle,  The  New  York  Times  and  The 
Washington  Post  have  severely  criticized 
jail  video  visitation  systems  for  weakening 
family  ties  and  preying  on  those  least  able  to 
afford  another  expense.  A clear  and  strong 


national  consensus  has  developed  that  jail 
video  visitation  systems  are  a major  step  in 
the  wrong  direction. 

Video  visitation  can 
be  a step  forward 

Much  of  this  report  has  focused  on 
how  video  visitation  is  a significant  step 
backward  for  families  and  public  safety. 
But  video  visits  done  differently  could  be 
a major  step  forward,  and  some  companies 
are  already  taking  some  of  these  steps. 

Two  of  the  industry  leaders,  Securus 
and  Telmate,  claim  that  in  order  to  be  eco- 
nomically viable  they  must  ban  in-person 
visitation,  but  some  of  their  competitors 
have  found  more  reliable  ways  to  stimulate 
demand.  Securus  and  Telmate  are  utilizing  a 
strategy  that  is  proven  by  their  competitors 
to  be  penny-wise  and  pound-foolish. 

Securus  almost  always  requires  facili- 
ties to  ban  in-person  visits  and  justified  this 
to  Dallas  County,  Texas,  saying  that  the 
“capital  required  upfront  is  significant  and 
without  a migration  from  current  processes 
to  remote  visitation,  the  cost  cannot  be 
recouped  nor  can  the  cost  of  telecom  be 
supported.”  Similarly,  Telmate’s  CEO  says 


that  banning  in-person  visits  is  the  only 
way  to  increase  video  visitation  volume  in 
order  to  recoup  the  company’s  investment. 

However,  TurnKey  Corrections  has 
found  that  when  facilities  offer  families 
more  and  better  options,  they  will  use 
remote  video  visitation  with  greater  fre- 
quency: 

• When  traditional,  through-the-glass 
visits  are  retained,  the  jail  averages  23  min- 
utes of  offsite  video  visits  per  month  per 
incarcerated  person. 

• When  through-the-glass  visits  are 
replaced  with  onsite  video  visits,  the  jail 
averages  19  minutes  of  offsite  video  visits 
per  month  per  incarcerated  person. 

• When  offsite  video  visits  are  the  only 
visitation  option,  the  jail  averages  only  13 
minutes  of  offsite  video  visits  per  month 
per  incarcerated  person. 

Turnkey’s  experience  is  that  the  best 
way  to  sell  offsite  video  visitation  is  to 
use  other  forms  of  visitation  to  build  the 
demand.  Putting  up  barriers  to  visitation 
does  little  besides  discourage  families  from 
trying  the  company’s  paid  service. 

Two  companies,  Turnkey  and  Home- 
WAV,  structure  their  systems  differently 
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than  the  market  leaders  and  operate  them 
more  like  phone  services.  Both  charge  per 
minute  rather  than  per  visit,  and  neither 
company  requires  families  to  pre-schedule 
video  visits.  TurnKey  allows  the  visitor  to 
call  into  the  facility  without  an  appoint- 
ment, while  HomeWAV  also  does  not 
require  appointments. 

HomeWAV  told  us  that  the  average 
length  of  a video  visit  on  their  system  is 
5 minutes,  significantly  shorter  than  the 
standard  visit  blocks  of  20  or  30  minutes. 
By  charging  per  minute,  families  are  incen- 
tivized  to  use  video  visitation  for  shorter 
time  periods.  For  example,  it  is  possible 
for  a daughter  to  say  goodnight  to  her 
incarcerated  father  without  the  visit  being 
financially  burdensome. 

While  some  families  find  being  able 
to  schedule  a video  visit  superior  to  wait- 
ing in  a long  line  for  an  unscheduled  visit, 
adding  the  option  for  unscheduled  visits 
has  advantages: 

• It  would  be  better  than  the  telephone 
because  it  would  allow  family  members  to 
decide  when  to  communicate,  rather  than 
being  forced  to  sit  and  wait  by  the  phone. 

• It  makes  per-minute  pricing  both 
possible  and  efficient  for  both  families  and 
the  companies. 

Making  video  visitation  more  convenient 
is  the  key  to  increasing  demand,  and  with 
higher  demand  the  companies  can  lower 
prices,  which  will  further  stimulate  demand. 


In  the  facilities  that  contract  with 
HomeWAV,  which  typically  charges  $0.50 
per  minute,  the  average  video  visitation  us- 
age is  16  minutes  per  incarcerated  person 
per  month.  By  contrast,  we  found  that  the 
average  usage  of  Securus  video  visitation 
in  Travis  County,  Texas  from  September 
2013  to  September  2014  was  2 minutes 
per  incarcerated  person  per  month.  Further, 
our  analysis  of  the  volume  and  pricing  data 
in  Securus’s  commission  reports  for  Travis 
County  found  clear  evidence  that  pricing 
matters,  with  higher  costs  correlating  to 
fewer  video  visits. 

The  lesson  is  clear:  the  current  ap- 
proach to  jail  video  visitation  from  Securus 
and  other  large  companies  is  not  effectively 
stimulating  demand.  While  companies  and 
facilities  could  make  many  small  and  large 
changes  to  address  the  lack  of  demand,  the 
companies  should  start  by  giving  up  on  the 
failed  idea  that  banning  in-person  visitation 
is  the  only  way  to  stimulate  demand  for 
remote  video  visits. 

Recommendations 

The  rapid  rise  of  the  video  visitation 
industry  has  received  shockingly  little  at- 
tention, especially  given  the  potential  for 
this  technology  to  serve  as  an  end-run 
around  existing  FCC  regulation.  Right  now, 
while  the  service  is  still  new  and  evolving, 
we  have  a unique  opportunity  to  shape  the 
future  of  this  industry  lest  its  worst  practices 
become  entrenched  as  standard  procedure. 
Although  this  report  identifies  some  clear 
negative  patterns — namely  the  frequency 


by  which  jails  ban  in-person  visitation  af- 
ter adopting  video  visits — the  diversity  of 
practices  in  this  market  gives  us  hope  that 
video  visitation  could  be  positive  for  both 
facilities  and  families. 

The  Federal  Communications  Commission 
shoidd  take  the  following  action: 

1.  After  regulating  both  in-state 
telephone  call  rates  and  the  unreasonable 
fees  charged  by  prison  and  jail  telephone 
companies,  the  FCC  should  regulate  the 
video  visitation  industry  so  that  the  indus- 
try does  not  shift  voice  calls  to  video  visits. 
The  proposed  regulations  should  build  on 
comprehensive  phone  regulations  to  include 
rate  caps  for  video  visitation. 

2.  Prohibit  companies  from  banning 
in-person  visits.  The  FCC  should  require 
companies,  as  part  of  their  annual  certifica- 
tion, to  attest  that  they  do  not  require  any  of 
their  contracting  facilities  to  ban  in-person 
visitation.  This  requirement  would  not  stop 
the  sheriffs  from  taking  such  a regressive 
step  on  their  own,  but  it  would  be  a power- 
ful deterrent. 

3.  Prohibit  companies  from  sign- 
ing contracts  that  bundle  regulated  and 
unregulated  products  together.  Requiring 
that  facilities  bid  and  contract  for  these 
services  separately  would  end  the  current 
cross-subsidization.  Alternatively,  the  FCC 
could  strengthen  safeguards  when  allowing 
the  bundling  of  communications  services 
in  correctional  facilities,  to  ensure  that  the 
facilities  are  better  able  to  separately  review 
advanced  communications  services  such 
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as  video  visits  as  part  of  the  Request  for 
Proposals  process.  Either  approach  needs  to 
enable  all  stakeholders  to  understand  these 
services,  their  value  and  the  financial  terms 
of  the  contracts. 

4.  Consider  developing  minimum 
quality  standards  of  resolution,  refresh  rate, 
lag  and  audio  sync  for  paid  video  visitation. 
We  note  that  JPay’s  official  bandwidth 
requirements  are  extremely  low,  and  that 
in  our  test  the  facility  struggled  to  provide 
even  that  bandwidth.  The  FCC  could  col- 
lect comments  that  review  the  academic 
literature  on  the  appropriate  thresholds  for 
effective  video  communication,  and  devise 
appropriate  standards. 

5.  Require  family-  and  consumer- 
friendly  features  such  as  charging  per 
minute  rather  than  per  visit.  As  the  ex- 
periences of  TurnKey  and  HomeWAV 
demonstrate,  not  every  conversation  needs 
to  take  the  same  amount  of  time.  It  is  both 
fairer  and  more  conducive  to  greater  com- 
munication to  charge  for  actual  usage. 

State  regulators  and  legislatures  should: 

1.  Immediately  catch  up  and  imple- 
ment regulations  like  those  of  the  Alabama 
Public  Service  Commission  that  actively 
regulate  not  only  the  prison  and  jail  tele- 
phone industry  but  also  these  companies’ 
video  visitation  services. 

2.  Statutorily  prohibit  county  jails 
from  signing  contracts  that  ban  in-person 
visitation.  These  statutes  should  recognize 
that  video  visitation  is  a potentially  useful 
supplement  to  existing  visitation  systems, 
but  never  a replacement.  Further,  while 
facilities  routinely  restrict  visitation  as  part 
of  their  disciplinary  procedures,  such  inter- 
nal rules  have  no  place  in  a contract  with  a 
telecommunications  provider. 


Correctional  officials  and  procurement  of- 
ficials should: 

1.  Explicitly  protect  in-person  visits 
and  treat  video  visits  only  as  a supplemental 
option.  Social  science  research  and  correc- 
tional best  practices  encourage  visitation  as 
necessary  for  facilitating  successful  reha- 
bilitation and  preventing  recidivism.  Video 
visits  could  be  beneficial  as  a supplement, 
but  facilities  should  ensure  that  they  do  not 
approve  video  visitation  contracts  that  will 
later  lead  to  the  banning  of  in-person  visits. 

2.  Refuse  commissions.  Commissions 
drive  up  the  cost  to  families  which  leads 
directly  to  less  communication.  Particu- 
larly when  introducing  new  services  like 
video  visitation,  facilities  should  resist  the 
penny-wise  and  pound-foolish  temptation 
provided  by  commissions. 

3.  Scrutinize  contracts  for  expensive 
bells  and  whistles  that  facilities  do  not  want 
or  need.  Insist  on  removing  these  items  and 
instead  having  the  rates  lowered  or,  if  they 
choose  to  receive  a commission,  having  that 
commission  increased. 

4.  When  installing  video  visitation 
systems,  put  some  thought  in  to  where  the 
terminals  are  located  so  as  to  maximize 
privacy.  Existing  visitation  systems  allow  for 
monitored  but  otherwise  private  conversa- 
tions, but  putting  video  visitation  terminals 
into  busy  housing  units  and  day  rooms  can 
reduce  the  benefits  of  a family  visit. 

5.  Refuse  to  sign  contracts  that  give 
private  companies  control  over  correctional 
decisions,  including  visitation  schedules, 
when  it  is  acceptable  to  limit  an  incarcerated 
person’s  visitation  privileges,  or  the  ability 
of  people  in  correctional  custody  to  move 
within  the  facility. 

6.  Refuse  to  sign  contracts  that  bundle 
multiple  services  together.  Contracts  for 


one  service  that  include  a discount  due 
to  other  contracts  are  fine,  but  bundling 
multiple  services  together  makes  it  impos- 
sible to  determine  whether  you  are  getting 
a good  deal. 

7.  Consider  the  benefits  of  providing 
incarcerated  people  a minimum  number  of 
free  visits  per  month.  This  minimal  invest- 
ment could  reap  large  dividends  for  families 
and  for  reducing  recidivism. 

8.  Invite  bids  where  the  facility  pur- 
chases equipment  from  the  companies 
instead  of  requiring  that  all  bids  be  submit- 
ted on  a no-cost  basis.  Having  the  company 
finance  the  equipment  and  installation 
increases  the  costs  to  families  and  cuts 
into  any  commission  the  facility  chooses 
to  receive. 

9.  Experiment  with  regional  video 
visitation  centers  for  state  prison  systems 
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Video  Visitation  (cont.) 


and  remote  jails.  Regional  centers  serve  as  a 
great  supplement  to  existing  visitation  sys- 
tems. The  centers  operated  by  the  Virginia 
Department  of  Corrections  could  serve  as 
a possible  model. 

10.  Insist  on  contracts  where  com- 
panies list  and  justify  not  just  the  cost  of 
each  video  visit,  but  all  fees  to  be  charged 
to  families.  Lowering  the  fees  keeps  more 
money  in  families’  pockets,  making  it  easier 
for  them  to  use  the  video  visitation  system 
more  frequently.  This  will  have  positive 
results  both  for  reducing  recidivism  and 
also  for  any  commission  that  the  facility 
chooses  to  receive.  For  examples  of  ques- 
tions that  should  be  asked  of  prospective 
companies  and  evidence  that  such  questions 
can  bring  about  significant  decreases  in  fees, 
see  Securus’s  response  to  such  questions  as 
part  of  the  Request  for  Proposals  process 
in  Dallas, Texas. 

1 1 . If  the  facility  allows  the  company  to 
install  any  terminals  for  onsite  visitation  use 
by  visitors,  do  not  neglect  basic  issues  like 
privacy  partitions  between  the  terminals 
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and  height-adjustable  seats  so  that  children 
and  adults  of  various  heights  can  see  the 
screen  and  be  visible  on  camera. 

Video  visitation  companies  should: 

1.  Improve  their  service  so  that  people 
will  choose  to  use  it  even  when  they  are  not 
being  forced  to  do  so.  Areas  of  improve- 
ment include  cost,  video  quality,  usability 
of  websites,  streamlining  the  reservation 
process  and  improving  customer  support. 

2.  Experiment  with  ways  to  market 
video  services  that  are  more  creative  than 
banning  in-person  visitation.  Encouraging 
facilities  to  maintain  traditional  visits — as 
TurnKey’s  experience  has  shown — increases 
demand  for  offsite  video  visitation  services. 

3.  Take  advantage  of  existing  technol- 
ogy to  improve  eye  contact  for  video  visits. 
Specifically,  reduce  the  vertical  distance 
between  the  camera  and  the  screen  and 
experiment  with  integrating  the  camera 
behind  the  screen  of  onsite  terminals.  The 
basic  technology  for  this  already  exists. 
For  example,  the  Prison  Policy  Initiative 
purchased  a $50  device  that  mounts  over 
a webcam  and  repositions  the  on-screen 
video,  allowing  us  to  look  directly  into  the 
lens  while  also  seeing  the  people  we  are 
communicating  with. 

4.  Support  more  operating  systems 
and  mobile  devices.  JPay,  HomeWAV  and 
TurnKey  support  mobile  devices,  Renovo 
only  added  support  for  Apple  computers  in 
late  2014,  and  Securus  and  ICSolutions  still 
do  not  support  Apple  computers. 

5.  Experiment  with  allowing  incoming 
video  visits  without  an  appointment.  Most 
prisons  and  jails  do  not  require  appoint- 
ments for  traditional  in-person  visits,  and 
TurnKey  and  HomeWAV’s  video  visitation 
systems  do  not  require  appointments. 

This  article  is  a modified  version  of  a January 
2015  report,  “Screening  Out  Family  Time:  The 
for-profit  video  visitation  industry  in  prisons 
and  jails,  "published  by  the  Prison  Policy  Ini- 
tiative and  available  at:  wwwprisonpolicy. 
org/visitation. 

Bernadette  Rabuy  is  a Policy  & Com- 
munications Associate  at  the  Prison  Policy 
hiitiative  ajid  a 2014  graduate  of  the  Uni- 
versity of  California,  Berkeley.  Her  previous 
experience  includes  work  with  the  National 
Council  on  Crime  and  Delinquency,  Voice  of 
the  Ex-Offender  and  Californians  United for 
a Responsible  Budget.  Peter  Wagner  is  an  at- 
torney ajid  the  Executive  Director  of the  Prison 


Policy  Initiative,  ajid  co-author  of  the  Prison 
Policy  Initiative's  oft-cited  expose,  “Please 
Deposit  All  of  Your  Money:  Kickbacks,  Rates, 
ajid  Hidden  Fees  in  the  Jail  Phone  Industry.  ” 

Endnotes 

* Family  members’  names  have  been  changed. 

1  We  use  the  term  “regional  video  visitation  center” 
to  describe  situations  where  the  state  has  made  an  effort  to 
bring  visitation  to  the  visitors.  For  example,  we  consider  hav- 
ing special  places  throughout  the  state  or  using  a mobile  van 
(Pinellas  County,  Florida)  to  be  regional  visitation  centers, 
but  we  would  not  consider  Maricopa  County,  Arizona’s 
decision  to  make  onsite  video  visitation  terminals  avail- 
able at  two  of  the  county’s  six  jails  to  be  regional  visitation. 

2 The  one  state  prison  exception  that  uses  video 
visitation  and  bans  in-person  visits,  the  Milwaukee  Secure 
Detention  Facility  in  Wisconsin,  considers  itself  to  be  very 
similar  to  a jail,  writing  on  its  website  that  it  “functions  in 
a similar  manner  to  that  of  a jail  operation.” 

3 Responsibility  for  banning  in-person  visitation 
cannot  solely  be  attributed  to  the  companies,  because  we 
note  that  even  the  jails  that  manage  their  own  video  visita- 
tion systems  (Lee  County,  FL;  Martin  County,  FL;  Cobb 
County,  GA;  Wapello  County,  IA;  Cook  County,  IL; 
Lenawee  County,  MI;  Olmsted  County,  MN;  Northwest 
Regional  Corrections  Center,  MN;  Sherburne  County, 
MN)  use  video  as  a replacement  rather  than  a supplement 
to  existing  visitation.  In  Global  TePLink’s  reply  to  the  Ala- 
bama Public  Service  Commission’s  further  order  adopting 
revised  inmate  phone  rules,  the  company  states,  “The  Com- 
mission seeks  to  review  [video  visitation]  contracts  because 
it  is  ‘concerned’  that  the  contracts  may  contain  provisions 
limiting  face-to-face  visitation  at  correctional  facilities.... 
These  contracts  are  based  upon  the  expressed  needs  of 
the  correctional  facilities.  Correctional  facilities  have  sole 
discretion  to  place  limitations  on  face-to-face  visitation  at 
the  facility....”  Global  TePLink  seems  to  be  implying  that 
jails  are  the  ones  pushing  to  end  in-person  visitation.  For 
more  on  Securus’s  role  in  banning  in-person  visits,  see  the 
section,  “How  are  Securus  video  contracts  different  from 
other  companies?” 

4 The  24  states  that  use  video  visitation  are:  Alabama, 
Alaska,  Colorado,  Florida,  Georgia,  Indiana,  Kansas,  Loui- 
siana, Michigan,  Minnesota,  Missouri,  New  Hampshire, 
New  Jersey,  New  Mexico,  New  York,  North  Dakota,  Ohio, 
Oregon,  Pennsylvania,  South  Carolina,  South  Dakota, 
Virginia,  Washington  and  Wisconsin.  Administrator  Long 
misleadingly  cites  the  number  19  from  the  Boudin,  Stutz 
and  Littman  2014  study,  even  though  the  study  explains 
that  some  states  use  video  visits  on  a temporary  or  limited 
basis.  Out  of  the  19  mentioned  in  this  study,  we  omitted 
Idaho,  which  we  do  not  believe  has  video  visitation,  and 
added  Alabama,  Michigan,  New  Hampshire,  North  Dako- 
ta, South  Carolina  and  South  Dakota.  One  state  prison,  the 
Milwaukee  Secure  Detention  Facility,  did  replace  in-person 
visits  with  video  visits,  but  it  compares  itself  to  a county  jail. 
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Private  Prison  Information  Act  Reintroduced 
in  Congress  with  PLN's  Help 


On  December  io,  2014,  U.S.  Rep- 
resentative  Sheilajackson  Lee  (D-TX) 
reintroduced  the  Private  Prison  Informa- 
tion Act  (PPIA)  in  Congress.  The  bill,  HR 
5838,  requires  non-federal  correctional 
and  detention  facilities  that  house  federal 
prisoners  to  comply  with  the  Freedom  of 
Information  Act  (FOIA),by  making  certain 
records  available  to  the  public. 

Currently,  private  prison  compa- 
nies such  as  Corrections  Corporation  of 
America  (CCA)  and  GEO  Group  are  not 
required  to  comply  with  FOIA  requests 
even  when  they  operate  facilities  that  hold 
federal  prisoners  through  contracts  with 
federal  agencies,  and  are  paid  with  public 
funds. This  includes  privately-operated  im- 
migration detention  centers. 

PLN  managing  editor  Alex  Friedmann 
and  Christopher  Petrella,  a doctoral  student  at 
UC  Berkeley,  have  worked  closely  with  Rep. 
Jackson  Lee’s  staff  over  the  past  two  years  to 
reintroduce  the  PPIA,  and  helped  draft  the 
legislation.  [See:  PLN,  Feb.  2013,  p.14]. 

Various  versions  of  the  PPIA  have  been 
introduced  since  2005;  however,  private 
prison  firms  and  their  supporters  have  lob- 
bied against  the  bills.  For  example,  CCA’s 
federal  lobbying  disclosure  statements  have 
specifically  referenced  lobbying  related  to 
the  PPIA. 

Friedmann  and  Petrella  argue  that  be- 
cause private  prison  companies  rely  almost 
entirely  on  taxpayer  funds  and  perform  the 


inherently  governmental  function  of  incar- 
ceration, the  public  has  a right  to  obtain 
information  pertaining  to  private  prison 
operations.  In  short,  the  government  should 
not  be  able  to  contract  away  the  public’s 
right  to  know. 

Friedmann  testified  before  the  U.S. 
House  Subcommittee  on  Crime, Terrorism 
and  Homeland  Security  in  June  2008  in 
support  of  a previous  version  of  the  Private 
Prison  Information  Act.  A representative 
from  the  Reason  Foundation,  which  has 
received  funding  from  private  prison  com- 
panies, testified  against  the  bill. 

A coalition  of  34  criminal  justice,  civil 
rights  and  public  interest  organizations 
submitted  a joint  letter  to  Rep.  Jackson  Lee 
in  December  2012,  followed  by  a renewed 
letter  on  June  11,  2014,  expressing  sup- 
port for  the  PPIA  and  encouraging  her  to 
reintroduce  the  bill. 

The  letter  noted  that  “If  private  prison 
companies  like  CCA  and  GEO  would  like 
to  continue  to  enjoy  taxpayer-funded  fed- 
eral contracts,  then  they  must  be  required 
to  adhere  to  the  same  disclosure  laws 
applicable  to  their  public  counterparts, 
including  FOIA.” 

The  signatories  to  the  joint  letter  in- 
cluded the  Center  for  Constitutional  Rights, 
Center  for  Media  Justice,  Ella  Baker  Center 
for  Human  Rights,  Florida  Justice  Institute, 
Grassroots  Leadership,  Enlace,  In  the  Public 
Interest,  National  CURE  and  FedCURE, 


Justice  Policy  Institute,  Justice  Strategies, 
Prison  Policy  Initiative,  Southern  Center 
for  Human  Rights, The  Sentencing  Project, 
Southern  Poverty  Law  Center  and  Texas 
Civil  Rights  Project.  The  NAACP  has  also 
voiced  support  for  the  PPIA,  as  has  the 
California  Correctional  Peace  Officers  As- 
sociation and  Prof.  Charles  J.  Ogletree,Jr.  at 
Harvard  Law  School. 

“This  bill  is  about  public  account- 
ability - to  ensure  that  for-profit  prison 
corporations,  which  assume  the  role  of 
the  government  when  incarcerating  fed- 
eral prisoners,  must  comply  with  the  same 
Freedom  of  Information  Act  obligations  as 
federal  agencies  such  as  the  Bureau  of  Pris- 
ons,” said  Friedmann.  “That  is  only  fair  and 
reasonable,  but  private  prison  companies 
will  most  likely  object  to  the  bill,  as  they 
favor  secrecy  over  fairness.” 

“The  introduction  of  the  Private 
Prison  Information  Act  constitutes  just 
the  first  step  in  bringing  transparency  and 
accountability  to  an  industry  that’s  funded 
almost  entirely  by  your  and  my  tax  dollars,” 
Petrella  added. 

HR  5838,  which  was  referred  to  the  Ju- 
diciary Committee,  had  seven  co-sponsors. 
It  will  have  to  be  refiled  during  the  new 
Congressional  session  in  2015. 

Sources:  HRDC press  release  (Dec.  12, 2014); 
www.privateprisonfinformationactoj2013. 
com 
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This  month’s  cover  story  reports 
on  the  relatively  recent  phenomenon  of 
video  visitation.  While  video  visits  are  tech- 
nologically new,  the  underlying  principle 
upon  which  they  are  being  implemented 
is  not. 

PLN  has  reported  extensively  on  the 
prison  telephone  industry  and  its  ruthless 
gouging  of  prisoners  and  their  families 
along  with  their  prison  and  jail  allies,  which 
monetize  human  contact  and  literally  hold 
love  hostage  as  a money-making  scheme.  As 
the  Federal  Communications  Commission 
(FCC)  appears  poised  to  limit  the  price 
gouging  of  people  who  accept  calls  from 
detention  facilities,  the  industry  appears  to 
be  trying  to  make  up  for  that  soon-to-be- 
lost  revenue  by  intensifying  the  pace  and 
scope  of  video  visitation.  Given  a choice,  it 
seems  most  people  do  not  like  video  visits. 
Thus,  facilities  often  eliminate  in-person 
visits  when  video  visitation  is  implemented 
- which  removes  any  choice.  Following 
community  protests,  jails  in  Dallas,  Texas 
and  Portland,  Oregon  have  rescinded  plans 
to  eliminate  in-person  visits  and  replace 
them  with  monetized  video  visitation,  but 
those  are  exceptions. 

PLN’s  parent  organization,  the  Flu- 
man  Rights  Defense  Center,  will  soon 
be  urging  the  FCC  to  regulate  and  limit 


From  the  Editor 

by  Paul  Wright 

the  costs  of  video  visitation  as  it  has  done 
with  prison  and  jail  phone  calls.  In  2008, 1 
edited  an  anthology  titled  Prison  Profiteers: 
Who  Makes  Money  from  Mass  Incarceration. 
Rather  than  point  out  who  is  harmed  by 
current  prison  and  jail  practices,  I set  out 
to  show  who  makes  money  and  benefits 
from  the  status  quo  in  our  criminal  justice 
system.  The  prison  telecom  industry  figured 
prominently  in  the  book. 

Today  a number  of  private  compa- 
nies are  making  billions  off  prisoners  and 
their  families.  This  includes  prison  phone 
companies  like  Global  Tel*Link,  Securus, 
CenturyLink  and  Telmate,  as  well  as  JPay, 
Access  and  Keefe  when  it  comes  to  com- 
missary, money  transfers  and  other  services. 
This  ongoing  and  worsening  situation  has 
led  the  Human  Rights  Defense  Center 
and  Working  Narratives  (co-founders  and 
organizers  of  the  Campaign  for  Prison 
Phone  Justice)  to  launch  the  Stop  Prison 
Profiteering  Campaign  to  halt  the  financial 
exploitation  of  prisoners  and  their  families. 

Our  first  step  is  to  learn  more  about 
people’s  experiences  with  these  merchants 
of  misery  and  their  sleazy  business  practices. 
We  are  seeking  information  about  the  ways 
prison  and  jail  telecom  companies  wrong- 
fully seize  money;  e.g.,  through  automatic 
forfeiture  of  prepaid  funds  after  certain 


periods  of  account  inactivity,  charging  fees 
to  obtain  refunds,  patterns  of  dropped  calls 
that  increase  phone  charges,  etc.  We  are 
also  seeking  information  about  prisoners 
who  receive  debit  cards  when  released  from 
prisons  and  jails,  who  have  to  pay  fees  to 
access  their  money  on  the  cards.  Lastly,  we 
are  seeking  information  about  the  fees  fam- 
ily members  are  charged  to  send  money  to 
prison  and  jail  trust  accounts,  and  business 
practices  that  serve  to  increase  those  fees. 

If  you  or  your  family  members  have 
information  about  these  practices,  please 
write  and  let  us  know.  We  will  be  run- 
ning ads  in  this  and  future  issues  of  PLN 
detailing  the  information  we  need  (see 
p.37).  People  can  also  go  to  www.stop- 
prisonprofiteers.org  to  tell  their  stories  and 
upload  video  or  audio  files  about  how  they 
are  being  harmed  by  these  exploitive  prac- 
tices. People  with  Internet  access  can  join 
the  campaign  and  participate  online;  please 
ask  everyone  you  know  who  is  affected  by 
these  issues  to  share  their  stories  with  us. 
Email  is  the  most  convenient  way  to  send 
us  information. 

We  will  report  on  the  campaign  as 
it  unfolds,  which  is  yet  another  reason 
to  subscribe  to  PLN.  We  also  need  your 
financial  support  to  get  this  campaign  up 
and  running,  so  please  make  a contribu- 
tion now  if  you  think  the  time  has  come  to 
end  the  financial  exploitation  of  prisoners 
and  their  families.  We  accept  donations 
via  credit  card  by  phone  or  online  at  www. 
prisonlegalnews.org/donate,  or  donations 
can  be  sent  by  mail. 

This  issue  of  PLN  also  includes  a 
review  of  the  Disciplinary  Self-Help  Litiga- 
tion Manualhy  Dan  Manville,  which  is  the 
third  book  produced  by  PLN  Publishing. 
Everything  you  need  to  know  about  prison 
disciplinary  charges  and  how  to  fight  them 
is  addressed;  this  is  a must-have  for  anyone 
doing  time.  After  all,  just  because  you  follow 
the  rules  doesn’t  mean  you  won’t  need  this 
book!  The  cost  is  only  149.95  with  shipping 
included.  Please  encourage  prison  and  jail 
libraries  to  order  the  Disciplinary  Self-Help 
Litigation  Manual,  as  it  is  the  only  one  of 
its  kind  on  the  market. 

Enjoy  this  issue  of  PLN  and  please 
ask  others  to  subscribe  and  participate  in 
the  Stop  Prison  Profiteering  Campaign. 


William  T Schmidt 
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Michigan  Governor  Lacks  Authority 
to  Revoke  Commutations 


The  Michigan  Supreme  Court  held 
on  June  3, 2014  that  the  governor  does 
not  have  the  power  to  revoke  a completed 
commutation  of  sentence.  It  further  held 
that  where  it  is  the  governor’s  clear  intent 
to  commute  a sentence  and  the  last  act  re- 
quired for  commutation  has  been  finalized, 
the  sentence  has  been  commuted  once  the 
state  seal  is  affixed  upon  the  commutation 
certificate  by  the  Secretary  of  State. 

Matthew  Makowski,  47,  was  sentenced 
to  life  without  parole  for  the  1988  first- 
degree  felony  murder  and  armed  robbery 
of  a co-worker.  When  he  filed  an  applica- 
tion for  commutation  of  sentence  in  2010, 
he  was  a model  prisoner  who  had  received 
only  “two  minor  misconduct  tickets  while 
in  prison. ’’The  parole  board  recommended 
that  the  case  proceed  to  a public  hearing, 
which  occurred  on  October  21,  2010. 
Neither  the  prosecutor  nor  victims’  family 
appeared  at  the  hearing. 

The  parole  board  then  sent  the  com- 
mutation application  to  Governor  Jennifer 
Granholm,  who  signed  it  on  December 
22,  2010,  making  Makowski  eligible  for 
parole. The  paperworkwas  forwarded  to  the 
Secretary  of  State,  who  affixed  the  state  seal 
and  the  Secretary’s  signature. 

Granholm’s  legal  counsel  received  a call 
the  next  day  from  an  attorney  representing 
the  victim’s  family,  who  expressed  opposi- 


by  David  Reutter 

tion  to  the  commutation  and  dissatisfaction 
with  the  lack  of  notice  of  the  hearing.  On 
December  27,  2010,  Governor  Granholm 
sent  a letter  to  the  parole  board  stating  it 
was  her  intention  “to  revoke  the  commu- 
tation.” Her  deputy  legal  counsel  obtained 
and  destroyed  all  copies  of  the  signed  com- 
mutation certificate. 

With  a new  governor  in  office  the 
following  month,  the  parole  board  recon- 
sidered Makowski’s  application  on  March 
25,2011.  It  voted  against  commutation,  and 
Governor  Rick  Snyder  agreed  with  that  rec- 
ommendation. Makowski  filed  suit,  alleging 
the  commutation  of  sentence  granted  by 
Governor  Granholm  was  final  when  it  was 
signed  and  sealed.  The  trial  court  granted 
the  state’s  motion  for  summary  disposition 
and  an  appellate  court  affirmed. 

The  Michigan  Supreme  Court  granted 
review,  finding  the  case  presented  a justi- 
ciable issue  because  it  ultimately  rested  on 
the  legal  question  of  when  the  grant  of  a 
commutation  becomes  effective  and  if  it 
may  be  revoked. 

The  commutation  stated  that  Gran- 
holm “Hereby  commute[d]  the  sentence  of” 
Makowski,  and  the  last  act  of  signing  the 
document  and  having  the  seal  affixed  made 
the  commutation  final,  the  Court  held.  It 
noted  that  Granholm  herself  considered 
the  commutation  to  have  been  granted,  as 


evidenced  by  her  use  of  the  word  “revoke” 
in  her  letter  to  the  parole  board. 

The  state  Supreme  Court  then  held 
that  the  Michigan  Constitution  grants 
the  governor  the  power  to  issue  com- 
mutations but  not  to  revoke  them.  The 
Court  noted  that  conditional  pardons 
and  commutations  are  permitted,  which 
allow  revocation  of  a commutation  if 
the  conditions  are  not  met.  However, 
Granholm’s  authority  over  Makowski’s 
sentence  ended  once  the  commutation 
became  final,  and  her  attempt  to  revoke 
it  impinged  on  the  parole  board. 

Justice  Brian  Zahara  issued  a con- 
curring opinion  that  concluded  the 
commutation  was  final  upon  the  governor’s 
signature,  not  when  the  state  seal  was  af- 
fixed as  found  by  the  majority. That,  he  said, 
is  when  the  executive’s  power  is  exercised. 
See:  Makowski  v.  Governor,  495  Mich.  465 
(Mich.  2014). 

Although  Makowski  is  now  eligible 
for  release  on  parole  just  like  any  other 
parolable  lifer,  Michigan  Attorney  General 
Bill  Schuette  opined  that  he  should  not  be 
freed.  “This  is  a murderer  whose  commuta- 
tion should  never  have  been  granted  in  the 
first  place,”  Schuette  said.  As  of  February 
2015,  Makowski  remained  in  prison. 

Additional  source:  www.mlive.com 
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Murders  in  Maryland  Prisons  Continue  Despite  Reforms 


Reforms  instituted  by  Maryland 
officials  in  an  effort  to  curb  violence 
in  the  state’s  prison  system  have  done  little 
to  stem  the  number  of  prisoner  homicides, 
according  to  statistics  released  by  the 
Maryland  Department  of  Public  Safety  and 
Correctional  Services. 

Prison  officials  reported  that  while  the 
number  of  serious  assaults  on  prisoners 
dropped  47%  from  2006  through  2012, 
and  serious  assaults  on  prison  staff  fell  65% 
during  the  same  time  period,  the  number 
of  homicides  in  2012  jumped  to  six  - a 
three-year  high  - and  additional  murders 
occurred  in  2013  and  2014. 

Several  of  the  killings  occurred  at 
Maryland’s  highest-security  prison,  the 
North  Branch  Correctional  Institution 
(NBCI)  in  Cumberland,  including  three 
murders  within  five  months. 

At  approximately  5 a.m.  on  September 
27, 2012,  a prisoner  once  considered  to  be 
one  of  the  most  dangerous  criminals  in 
Howard  County,  surrounding  Baltimore, 
was  found  dead  in  his  cell  at  NBCI.  Charles 
David  Richardson  IV,  28  , was  serving  two 
life  sentences  without  the  possibility  of 
parole  for  killing  a female  convenience  store 
clerk  and  shooting  a 19-year-old  acquain- 
tance to  death  inside  his  apartment. 

Guards  reported  that  they  found 
Richardson’s  cellmate  outside  the  cell  “in 
possession  of  clothing  that  appeared  to  be 
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bloodstained,”  according  to  a report  by  the 
Maryland  State  Police. 

When  guards  entered  the  cell  they 
discovered  Richardson  under  a blanket  with 
obvious  head  trauma.  He  was  pronounced 
dead  at  the  scene;  the  official  cause  of  death 
was  strangulation. 

On  November  27,  2012,  serial  rapist 
Michael  Armstead,  53,  was  attacked  by 
another  NBCI  prisoner  while  walking  to 
the  dining  hall,  according  to  police.  He 
suffered  a serious  head  injury  and  was  taken 
to  a Baltimore  hospital,  where  he  remained 
until  he  died  on  January  9, 2013. 

Ricky  Bailey,  51,  was  serving  life 
without  parole  at  NBCI  for  a 1991  home 
invasion,  rape  and  robbery.  As  guards  served 
breakfast  on  February  10, 2013,  Bailey  no- 
tified them  that  he  “needed  to  be  removed 
from  the  cell.”  When  guards  returned  to 
the  cell  they  found  Bailey  unconscious  with 
injuries  to  his  head,  neck  and  extremities. 
He  was  pronounced  dead  at  the  scene. 

Other  Maryland  prisons  have  also  ex- 
perienced prisoner-on-prisoner  homicides. 
On  November  26,  2012,  Malcolm  Jerrod 
Pridget,  19,  was  taken  to  the  Maryland 
Shock  Trauma  Center  at  the  University  of 
Maryland  Hospital  Center  in  Baltimore 
after  he  was  found  in  his  cell  at  the  West- 
ern Correctional  Institution,  suffering 
from  severe  head  injuries.  Pridget,  serv- 
ing a 30-month  sentence  on  drug  and  gun 
charges,  died  several  days  later. 

Prisoner  Deavel  Johnson,  22,  was 
killed  at  the  Maryland  Correctional  Insti- 
tute at  Hagerstown  on  March  26,  2013; 
he  was  reportedly  stabbed  in  the  neck  in 
a minimum- security  unit  as  he  sat  on  his 
bunk  playing  a video  game. 

Also,  on  April  12,  2013,  Javaughn 
Young,  26,  died  from  injuries  he  received 
at  the  medium- security  Maryland  Correc- 
tional Institution  in  Jessup.  Police  officials 
said  Young,  who  was  serving  time  for 
assault  and  false  imprisonment,  had  been 
severely  beaten. 

Then-Corrections  Secretary  Gary  D. 
Maynard  insisted  that  the  murders  did 
not  detract  from  the  overall  safety  of  the 
state’s  prison  system  because  they  were 
not  connected  to  “any  patterns  or  common 
circumstances  that  would  indicate  any  is- 
sues related  to  the  operational  safety  and 
security  of  our  institutions.” 

Maynard  said  the  victims’  cellmates 


were  usually  identified  as  suspects  in  the 
homicides,  and  that  such  incidents  are  dif- 
ficult to  prevent  despite  screening  by  mental 
health  professionals  to  determine  whether 
cellmates  will  be  compatible. 

“Generally,  where  the  cellmate  is 
involved,  there  aren’t  any  gang-related 
or  pre-meditated  ‘hit’-like  circumstances 
involved,”  he  wrote  in  an  e-mail  to  the  Bal- 
timore Sun.  “They  are  usually  spontaneous, 
when  one  cellmate  becomes  angry  enough 
to  make  a bad  decision.” 

Maynard  pointed  to  efforts  the  de- 
partment had  taken  to  reduce  prison 
violence  since  he  assumed  office  in  2007. 
As  an  example,  he  cited  the  closing  of  the 
maximum-security  Maryland  House  of 
Corrections  in  Jessup.  He  also  initiated  a 
closer  working  relationship  between  law 
enforcement  agencies  to  share  intelligence 
about  gangs  - an  effort  that  paid  off  by 
keeping  rival  prisoners  separated,  he  said. 

Corrections  department  statistics 
showed  a drop  in  serious  assaults  on  pris- 
oners from  271  to  144  from  2007  to  2012, 
and  a decline  in  serious  assaults  on  prison 
staff  from  20  to  7 over  the  same  period. 
That  trend  continued  into  2013,  according 
to  prison  officials. 

However,  advocacy  groups  com- 
plained the  reforms  were  not  enough.  David 
Rocah,  an  attorney  with  the  American  Civil 
Liberties  Union  of  Maryland,  said  prison- 
ers complained  to  him  numerous  times  that 
prison  authorities  routinely  deny  requests 
to  separate  cellmates  who  don’t  get  along. 

Gabriel  Eber,  a staff  attorney  with  the 
ACLU’s  National  Prison  Project,  added  it 
is  critical  that  prison  officials  take  respon- 
sibility for  violence  that  occurs  behind  bars, 
learn  from  previous  mistakes  and  institute 
changes. 

“We  always  want  to  see  a system  that 
takes  a step  back  and  takes  a broader  view 
and  says  as  a system,  ‘What  could  we  have 
done  to  have  prevented  this  from  happen- 
ing?”’ he  stated. 

Talk  of  reforms,  however,  does  little  to 
comfort  the  family  members  of  prisoners 
who  have  been  murdered. 

“It’s  a house  of  horrors,”  said  a close 
relative  of  Ricky  Bailey,  describing  the 
Maryland  prison  system.  She  told  the  Balti- 
more Sun  that  she  believes  Bailey  was  killed 
by  gang  members,  and  spoke  on  the  condi- 
tion of  anonymity  due  to  fear  of  retaliation. 
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Family  members  also  decried  the  re- 
fusal of  state  officials  to  provide  adequate 
answers  about  the  circumstances  surround- 
ing the  deaths  of  their  loved  ones. 

“They’re  telling  me  that  [he]  was  at- 
tacked by  another  inmate.  Prove  it  to  me,” 
said  Malcolm  Pridget’s  mother,  Phyllis 
Scott.  “I  don’t  think  we’re  ever  going  to 
get  the  truth,”  added  his  sister. 

In  February  2014,  prisoner  Corgiss 
Ross,  45,  was  found  guilty  of  murdering 
Pridget  at  the  Western  Correctional  Institu- 
tion, and  sentenced  to  life  in  prison. 

Andre  Washington,  21,  pleaded  guilty 
on  December  1, 2014  to  killing  Deavel  John- 
son; as  part  of  a plea  bargain  to  a charge  of 
second-degree  murder,  he  will  receive  a sen- 
tence of  up  to  30  years.  Accessory  charges 
against  another  prisoner,  James  Valentine, 
were  dropped.  According  to  the  Associated 
Press,  Johnson’s  grandfather  said  “the  prison 
system  had  failed  his  grandson.” 

A spike  in  assaults  on  prison  guards  at 
NBCI  prompted  the  firing  of  warden  Bobby 
Shearin  on  February  17, 2014.  Shearin  had 
ordered  the  facility  locked  down  for  weeks 
following  a series  of  attacks  in  the  summer 
of  2013  that  left  more  than  a dozen  guards 


injured,  including  one  who  was  stabbed  in 
the  head  and  neck. 

Shearin  said  he  had  been  gradually 
easing  lockdown  restrictions  in  a “modi- 
fied operation,”  but  apparently  not  quickly 
enough  for  state  officials.  Corrections 
spokesman  Mark  Vernarelli  said  Shearin 
was  terminated  “in  order  to  move  more 
quickly  to  restoring  the  prison  to  normal 
operations.” 

The  head  of  American  Federation  of 
State,  County  and  Municipal  Employees 
(AFSCME)  Maryland  Council  3,  the  union 
that  represents  prison  workers,  expressed  its 
disapproval  of  Shearin’s  firing. 

“Officers  that  work  in  that  facility  are 
very  disappointed  in  the  department’s  deci- 
sion to  remove  the  warden,”  said  Council  3 
president  Patrick  Moran.  “He  works  very 
well  with  the  frontline  staff  in  the  very 
dangerous  job  they  do  every  day.” 

Shearin  said  that  after  four  years  on  the 
job,  he  was  disappointed  that  he  “couldn’t 
finish  what  I started.”  He  said  the  state  had 
used  him  as  a scapegoat  for  larger  prob- 
lems at  NBCI,  and  had  blamed  him  for 
shortcomings  in  leadership,  management 
and  communication  at  the  facility,  which 


he  denied. 

Vernarelli  did  not  provide  specific 
details  about  Shearin’s  firing.  State  cor- 
rections officials  assigned  Frank  Bishop, 
Jr.,  a former  warden  at  the  Western  Correc- 
tional Institution,  to  replace  Shearin.  Bishop 
was  later  replaced  by  Richard  Miller,  who 
currently  serves  as  NBCI’s  acting  warden. 

Meanwhile,  Corrections  Secretary 
Gary  Maynard  announced  his  resignation 
in  December  2013;  he  was  succeeded  by 
Gregg  Hershberger,  who  was  subsequently 
replaced  by  Stephen  T.  Moyer  in  January 
2015. 

Despite  the  change  in  leadership, 
Maryland  prisons  continue  to  experience 
violence  and  homicides.  On  September  12, 
2014,  John  Wyatt,  69,  serving  a 20-year 
sentence,  was  found  dead  in  his  cell  at  the 
Western  Correctional  Institution.  His  death 
was  initially  attributed  to  natural  causes,  but 
an  investigation  and  autopsy  determined  he 
had  been  murdered.  The  Maryland  State 
Police  is  investigating. 

Sources:  Baltimore  Sim,  www.baltimore. 
cbslocal.com,  Associated  Press,  www. 
times-news.com,  www.correctionsone.com 
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Texas  Sex  Offender  Oversight  Agency  Faces 
Investigations,  Calls  for  Reform 


An  increasing  number  of  attorneys, 
legislators  and  prisoner  advocacy 
groups  are  calling  for  reforms  to  Texas 
laws  governing  the  civil  commitment  of 
sex  offenders,  with  many  warning  that  the 
state’s  civil  commitment  program  may  be 
unconstitutional  due  to  the  way  it’s  man- 
aged. As  proof,  they  point  to  the  fact  that 
not  one  sex  offender  who  has  been  civilly 
committed  since  1999  has  completed  the 
program  and  been  discharged. 

At  the  same  time,  the  newly-appointed 
director  of  the  little-known  Texas  state 
agency  charged  with  overseeing  civilly 
committed  sex  offenders  is  struggling  to 
overcome  controversy  in  the  wake  of  the 
former  director’s  resignation  amid  inves- 
tigations into  contract  irregularities  and 
dozens  of  legal  challenges. 

Marsha  McLane,  a program  specialist 
with  the  Texas  Board  of  Pardons  and  Pa- 
roles who  boasts  30  years  of  criminal  justice 
experience,  was  unanimously  approved  on 
May  3,  2014  to  head  the  Texas  Office  of 
Violent  Sex  Offender  Management  (OV- 
SOM)  by  the  agency’s  board. 

The  board  also  voted  to  accept  the 
resignation  of  former  director  Allison 
Taylor,  who  quit  after  being  embroiled  in 
controversy  surrounding  attempts  to  quietly 
house  civilly  committed  sex  offenders  in 
residential  neighborhoods  in  Austin  and 
Houston,  and  a botched  plan  to  build  a 
prison  camp  for  offenders  in  rural  Liberty 
County.  The  controversy  also  prompted  the 
head  of  the  OVSOM’s  governing  board  to 


THE  COLOSSAL  BOOK  Of  (3UMMAL  CITATIONS 

Providing  a Bridge  to  Justice 

Cotoua — 

Send  check  or  money  order 
to:  Barkan  Research 

P.O.  Box  35 2 

Rapid  River,  Ml  498/8 

• 3700r  citation  references 
for  Supreme,  Circuit, 

District  and  State  courts 

• Sample  Federal  and  State 
Jury  instructions 

• District  court  addresses 

By  Richard  Davis 
ISBN978- 1-4951-4021-1 

2 nd  Edition  C 2015  48Gp*s 
$54.95  Prisoner  Price 
(8.5  x 11  s/h  Included) 

• 50O»  legal  definitions 

• POf  file  online  for  $19.95 

Order  at: 

www  Barkanresearch.com 

orcai  90^-420-1380 

by  Matt  Clarke 

resign,  citing  a workload  too  heavy  for  a 
volunteer  position. 

The  furor  began  when  the  agency, 
under  Taylor’s  direction,  moved  over  two 
dozen  civilly  committed  sex  offenders  into 
a house  in  the  Acres  Homes  neighborhood 
in  north  Houston  without  informing  the 
public  or  local  officials.  Strong  neighbor- 
hood opposition  led  the  OVSOM  to  relocate 
the  offenders  to  an  east  Houston  halfway 
house.  Similar  community  opposition  re- 
sulted from  the  agency’s  attempt  to  place 
civilly  committed  offenders  in  a neighbor- 
hood in  Austin. 

Beyond  those  debacles  came  the  rev- 
elation, reported  by  the  Houston  Chronicle, 
that  the  OVSOM  had  awarded  a contract  to 
build  a prison-like  camp  designed  to  hold 
up  to  100  civilly  committed  sex  offenders 
about  40  miles  northeast  of  Houston  with- 
out informing  local  residents  or  lawmakers 
of  the  plan.  Opposition  was  swift  and  fierce. 

“Right  in  the  middle  of  the  controversy 
over  Acres  Homes,  we  now  find  out  they  were 
negotiating  to  move  these  men  to  Liberty 
[County],  and  they  didn’t  tell  anyone,  even 
though  we  asked  them  over  and  over  what 
their  plans  were,”  finned  state  Senator  John 
Whitmire,  who  chairs  the  Senate  Criminal 
Justice  Committee.  “[Then-OVSOM  director 
Alison  Taylor]  is  acting  irresponsibly.  The 
governor’s  office  needs  to  get  control  of  their 
appointees  and  this  director.” 

Further  fueling  public  indignation  was 
the  fact  that  a part-owner  of  the  company 
awarded  the  contract  to  build  the  camp, 
GMW  & Associates,  was  a former  Houston 
police  officer  who  had  been  convicted  of 
stealing  up  to  $200,000  from  the  police 
officers’  union.  Additionally,  GMW  had  no 
experience  with  such  construction  projects 
and  did  not  actually  own  the  10  acres  of 
land  on  which  the  facility  was  to  be  built. 

The  Texas  Comptroller’s  Office  later 
terminated  the  GMW  contract  because  the 
firm  was  not  incorporated  in  Texas  when  it 
submitted  its  bid.  The  contract  is  now  under 
investigation  by  the  Attorney  General’s 
Office,  the  State  Auditor’s  Office  and  the 
Travis  County  Public  Integrity  Unit. 

The  OVSOM’s  decisions  to  secretly 
move  civilly  committed  sex  offenders  into 


the  neighborhoods  and  sign  a contract  for  the 
prison-like  camp  are  also  the  focus  of  two  sepa- 
rate criminal  probes,  including  an  investigation 
by  the  Texas  Rangers  into  alleged  contract 
irregularities  and  missing  state  records. 

It  was  after  the  controversy  surfaced 
that  Dan  Powers  resigned  as  chairman  of 
OVSOM’s  board.  Governor  Rick  Perry 
appointed  Elizabeth  “Christy”  Jack,  the 
deputy  chief  district  attorney  for  Fort 
Worth,  to  replace  Powers.  The  governor 
than  appointed  Katie  McClure,  a former 
prosecutor  and  victim’s  advocate  for  Bra- 
zos, Tarrant  and  Ellis  counties,  to  round  out 
the  agency’s  three-member  board. 

When  new  director  Marsha  McLane 
first  arrived  at  the  OVSOM’s  headquarters, 
she  found  her  office  in  a state  of  disuse 
with  dirty  carpets,  piles  of  dusty  cardboard 
boxes,  dead  crickets,  no  computers  and  a 
telephone  that  would  not  connect  her  to 
other  agency  employees.  She  learned  that 
Taylor  rarely  came  to  the  office,  instead 
mostly  working  from  home. 

“I  can’t  recall  ever  seeing  anything 
like  this,”  McLane  said.  “The  [executive 
director]  and  the  deputy  director  are  not 
available.  The  general  counsel  resigned. 
I’m  literally  having  to  start  from  scratch.” 

McLane  also  had  to  deal  with  a grow- 
ing number  of  issues  surrounding  the  state’s 
civil  commitment  program  and  questions 
raised  by  attorneys,  constitutional  experts 
and  mental  health  professionals  about  the 
way  the  program  is  operated.  The  program 
was  originally  designed  to  provide  outpa- 
tient treatment  to  sex  offenders  diagnosed 
with  a “behavioral  abnonnality,”  but  no  one 
committed  to  the  program  has  ever  success- 
ftilly  completed  it  and  been  discharged. 

Some  two  dozen  lawsuits  have  been 
filed  on  behalf  of  sex  offenders  - many  of 
whom  suffer  from  severe  mental  illnesses 
- who  have  been  returned  to  prison  on 
third-degree  felony  charges  for  violating 
one  or  more  of  the  107  rules  that  program 
participants  are  expected  to  follow.  Many  of 
the  violations  are  so  minor,  such  as  yelling 
or  being  late  for  a meeting,  that  if  commit- 
ted by  anyone  not  civilly  committed  they 
would  not  constitute  a crime. 

Eric  Janus,  president  and  dean  of  the 
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William  Mitchell  College  of  Law  in  St.  Paul, 
Minnesota  and  an  expert  on  the  constitutional- 
ity of  civil  commitment,  noted  that  charging 
offenders  with  a felony  for  rule  violations  is 
unique  to  Texas.  It’s  “highly  problematic  and 
a highly  distinctive  part  of  the  Texas  law,”  he 
said.  As  evidence,  Janus  pointed  to  an  agency 
report  that  indicated  more  than  half  of  civilly 
committed  offenders  had  been  returned  to 
prison  for  rule  violations. 

“What  they’ve  done  in  a sense  is  create 
a private  criminal  code  for  these  people,  in 
that  they’ve  criminalized  behavior  that  for 
anybody  else  is  not  a crime.  [Texas]  seems 
to  mix  and  match  the  civil  and  criminal 
[laws]  in  a very  problematic  way,”  he  stated. 

The  rule  violations  can  be  quite  petty, 
according  to  A1  Wilson,  a former  parole 
officer  who  worked  for  OVSOM  as  a case 
manager  for  18  months  beginning  in  2009. 
His  experiences  on  the  job  led  him  to 
conclude  that  the  rules  were  intentionally 
designed  to  return  civilly  committed  sex 
offenders  to  prison;  he  was  reportedly  fired 
for  questioning  whether  that  was  fair. 

Wilson,  who  supervised  10  offenders, 
interviewed  them  weekly,  created  their 
treatment  schedules  and  accompanied  them 


on  trips  for  medical  appointments  or  to  visit 
the  law  library,  said  he  saw  one  offender 
after  another  sent  back  to  prison  for  minor 
rule  infractions. 

One  example,  Wilson  recalled,  was 
Israel  Escobar,  whose  ankle  monitor  ac- 
cidentally came  off  while  he  was  playing 
basketball.  Following  procedure,  Escobar 
immediately  informed  program  officials. 
Regardless,  a supervisor  issued  a violation 
and  Escobar  was  arrested  and  taken  to  jail. 

“I  didn’t  think  it  was  right,”  Wilson 
said.  “In  this  particular  case,  it  was  really 
no  fault  of  his  own  except  that  he  was  out 
there  playing  basketball.  But  they  said  he 
shouldn’t  have  been  playing  basketball.  I 
thought  that  was  excessive.” 

He  added,  “If  you  want  to  keep  them 
in  prison,  then  by  God  just  say  that,  be  up 
front  about  it  and  just  leave  them  there.  But 
don’t  have  this  ruse.” 

“The  only  way  out  [of  civil  commit- 
ment] appears  to  be  to  die,”  noted  Harris 
County  assistant  public  defender  Nicolas 
Highes,  who  has  represented  several  offend- 
ers. “That’s  not  how  it’s  supposed  to  work. 
In  that  regard,  it’s  clearly  not  constitutional. 
These  people  are  just  being  kept  locked  up.” 


Sentences  for  rule  violations  can  be  so 
severe  that  the  chances  are  remote  an  of- 
fender will  ever  be  released.  For  example, 
in  January  2014,  a Texas  jury  sentenced 
Bradton  Dewayne  Carter  to  30  years  in 
prison  for  violating  requirements  of  the 
civil  commitment  program.  He  “physically 
and  verbally  assaulted  a facility  employee, 
failed  to  attend  the  required  sex  offender 
meetings,  failed  to  give  notice  that  he  was 
leaving  the  facility  and  failed  to  operate  his 
ankle  GPS  device  properly,”  according  to 
The  Courier,  a Montgomery  County  paper. 

Complicating  the  issue  is  a requirement 
under  the  Texas  Health  and  Safety  Code 
that  a sex  offender  must  have  a “behavioral 
abnormality”  that  prevents  self-control 
of  sexual  urges  before  being  civilly  com- 
mitted. Because  that  tenn  is  legal  and  not 
medical,  it  is  subject  to  interpretation  by  the 
same  therapists  whose  livelihoods  depend 
on  keeping  offenders  in  the  program. 

“It’s  a subjective  determination,  in 
my  view,  and  that’s  where  the  legal  issues 
start,”  said  Conroe  attorney  Scott  Pawgan, 
who  has  represented  several  sex  offenders. 
“This  process  has  been  sterilized  by  the  state 
to  the  point  where  it  favors  getting  people 
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into  this  system  and  keeping  them  forever.” 

Despite  multiple  challenges,  the 
U.S.  Supreme  Court  has  upheld  the  civil 
commitment  of  sex  offenders  under  the 
presumption  that  such  programs  provide 
treatment  analogous  to  the  civil  commit- 
ment of  the  mentally  ill.  [See:  PLN,  Aug. 
2002,  p.17;  Aug.  1997,  p.  1 ] . The  high 
court  has  cautioned,  however,  that  civil 
commitment  would  be  unconstitutional  if 
used  solely  to  extend  the  incarceration  and 
punishment  of  sex  offenders.  The  Texas 
Supreme  Court  has  upheld  the  state’s  civil 
commitment  program.  See:  In  re  Commit- 
ment of  Fisher,  164  S.W.3d  637  (Tex. 
2005),  cert  denied,  126  S.Ct.  428. 

Also  spurring  numerous  legal  chal- 
lenges is  the  state’s  practice  of  channeling 
all  civil  commitment  cases  through  one 
judge,  who  won  his  position  by  successfully 
campaigning  to  be  “a  prosecutor  to  judge 
the  predators.”  State  District  Judge  Michael 
Seiler  of  Montgomery  County  also  publicly 
described  the  sex  offenders  he  faces  in  court 
as  “psychopaths.” 

“The  statute  needs  to  be  changed  so  that 
all  the  cases  do  not  happen  in  Montgomery 
County,”  stated  Barbara  Corley,  who  used 
to  supervise  civil  commitment  hearings 
for  the  State  Counsel  for  Offenders,  the 
publicly-funded  office  that  represents  sex 
offenders.  “Everything  shouldn’t  be  con- 
centrated [before]  one  judge.” 

During  a court  hearing  in  2012  on 
housing  options  for  about  40  offenders 
in  the  civil  commitment  program,  Judge 
Seiler,  a former  assistant  district  attorney, 
prevented  the  offenders  from  testifying  and 
told  Corley  to  “be  quiet”  and  threatened 
to  “throw  her  out  of  the  courtroom”  when 
she  tried  to  raise  an  objection,  according  to 
court  transcripts. 

“He  effectively  denied  me  the  right  to 
represent  my  clients,”  she  said. 

“Judge  Seiler  makes  apparent  that  he 
views  his  position  as  prosecutorial  rather 
than  impartial,”  attorney  Zachary  Lee,  with 
the  State  Counsel  for  Offenders,  wrote  in  a 
motion  asking  for  Seiler  to  be  recused  in  the 
case  of  convicted  sex  offender  Troy  Plaisance. 
“Judge  Seiler’s  labeling  of  all  sex  offenders 
before  him  as  ‘predators,’  before  they  are 
adjudicated  as  such  connotes  a bias.” 

Seiler  made  headlines  in  2011,  when  he 
was  quoted  in  a news  article  about  remarks 


he  made  to  a meeting  of  Montgomery 
County  Republican  Women.  Responding 
to  a question  about  whether  castration 
would  be  a successful  strategy  for  stopping 
predators,  Seiler  said  it  would  not  because 
sexual  offending  is  a mental  illness.  “The 
castration  would  have  to  kind  of  occur  at 
neck  level,”  he  was  quoted  as  saying. 

Sixteen  times  in  the  last  four  months  of 
2014,  defense  attorneys  petitioned  to  have 
Judge  Seiler  recused  from  hearing  civil  com- 
mitment cases  due  to  perceived  bias;  he  was 
removed  in  eight  of  those  cases.  In  addition, 
appellate  courts  have  held  that  Seiler  abused 
his  discretion  at  least  seven  times  in  the  past 
six  years,  reversing  civil  commitments  and 
ordering  new  trials  for  the  offenders. 

Court  records  indicate  that  in  four  of 
the  reversed  cases,  Seiler  refused  to  allow 
testimony  from  expert  witnesses  for  the 
defense,  thereby  preventing  defense  counsel 
from  introducing  the  only  evidence  that 
could  contradict  prosecutors’ claims  against 
their  clients.  On  December  31,2014,  Sena- 
tor Whitmire  called  for  an  investigation  by 
the  Commission  on  Judicial  Conduct  into 
Judge  Seiler’s  alleged  bias  and  improprieties 


One  Phoenix  TV  station  learned 
first-hand  the  consequences  of  letting 
the  target  of  a news  story  find  out  too  much 
about  it  in  advance. 

Arizona  Department  of  Corrections 
(ADC)  Director  Charles  L.  Ryan  - tipped 
off  that  a local  TV  station  planned  to  air  a 
report  on  the  arrests  of  hundreds  of  ADC 
employees  - preempted  the  story  by  issuing 
a public  statement  citing  the  number  of  ar- 
rests and  blaming  the  “unique  pressures”  of 
prison  work  for  staff  misconduct. 

On  his  “Director’s  Desk”  blog  site, 
Ryan  also  condemned  the  crimes  commit- 
ted by  ADC  workers  and  offered  a free 
employee  assistance  program. 

“This  concerns  me  greatly,”  Ryan  wrote 
on  his  blog,  which  is  designed  to  commu- 
nicate with  ADC’s  9,278  staff  members  but 
tends  to  read  more  like  a public  relations 
platform.  ADC  employees,  Ryan  added, 
“should  be  keenly  aware  of  the  need  to 
conduct  both  our  personal  and  professional 
lives  in  a manner  that  is  above  reproach.” 

Ryan’s  blog  post  came  as  CBS  af- 
filiate TV  station  KPHO  prepared  to  air  a 


in  civil  commitment  cases. 

“From  what  I now  know,  it  appears 
we  have  a court  that’s  showing  strong  in- 
dications it’s  out  of  control  and  is  legally 
jeopardizing  the  good  purpose  for  why  this 
program  was  established,”  Senator  Whitmire 
remarked.  “To  have  one  judge  overseeing  all 
the  cases  is  not  appropriate.  It’s  clear  this  guy 
is  acting  very  bizarre  and  without  a doubt 
is  violating  the  constitutional  rights  of  the 
defendants.  That  has  to  stop.” 

According  to  OVSOM  general  coun- 
sel Jessica  Marsh,  as  of  January  26,  2015 
there  were  357  offenders  in  the  state’s  civil 
commitment  program,  including  175  in 
prison.  A total  of  370  sex  offenders  have 
been  civilly  committed  since  1999;  nine 
have  died  and  four  had  their  commitment 
orders  overturned  and  have  not  been  retried. 
She  confirmed  that  no  offenders  have  been 
successfully  discharged  from  the  civil  com- 
mitment program  in  the  past  1 5 years. 

Sources:  Houston  Chronicle,  Associated 
Press,  www.krgv.com,  www.yourhouston- 
news.  com,  gri tsforbreakfast.  blogspot.  com, 
www.  expressnews.  com,  O VSOM 


story  revealing  that  640  ADC  employees 
had  been  arrested  since  fiscal  year  2009, 
at  the  average  rate  of  approximately  11 
per  month.  Even  more  alarming,  KPHO 
learned,  many  of  those  who  faced  criminal 
charges  - including  guards  convicted  of 
DUI  and  abusing  their  wives  - had  simply 
been  suspended  but  not  fired. 

Ryan’s  February  4,  2013  blog  refer- 
enced ADC  data  that  showed  57%  of  the 
offenses  committed  by  prison  employees 
since  FY  2009  were  DUI  (232  arrests  or 
citations)  and  domestic  violence  (134  in- 
cidents). Other  common  crimes  included 
assault,  shoplifting,  check-writing  scams, 
fraud  and  forgery,  marijuana  possession  and 
driving  on  suspended  or  restricted  licenses. 

When  it  finally  aired  two  months  later 
in  April  2013,  the  KPHO  report  quoted 
ADC  documents  that  included  a litany  of 
offenses  committed  by  guards  and  supervi- 
sors that  resulted  in  minimal  consequences. 
For  example,  the  ADC  suspended  guard 
Miguel  Herrera  for  40  hours  without  pay 
for  grabbing  his  girlfriend  and  punching  her 
multiple  times  before  trying  to  strangle  her. 


Arizona  DOC  Director  Blames  Job  Stress 
for  Hundreds  of  Employee  Arrests 
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Forty  hours  without  pay  was  also  the 
punishment  for  guard  Ruben  Llamas,  who 
struck  his  wife  in  the  face  and  threw  her 
onto  a bed  as  their  1 -year-old  son  watched, 
according  to  Yuma,  Arizona  police.  ADC 
guard  Jason  Johnson  was  suspended  for  a 
week  without  pay  after  police  in  Winslow 
said  he  threw  his  14-year-old  stepson 
against  a wall. 

Authorities  arrested  ADC  Major 
Kenneth  Hewett  for  child  abuse  for  alleg- 
edly spanking  his  12-year-old  son  with  a 
wooden  board  30  tunes,  leaving  the  boy 
badly  bruised.  Hewett  was  transferred  to  an 
executive  staff  position  pending  his  retire- 
ment - with  pension  benefits. 

Donna  Hamm,  director  of  Tempe,  Ar  i- 
zona-based Middle  Ground  Prison  Reform, 
told  the  Arizona  Capitol  Times  that  blaming 
DUIs  and  domestic  violence  on  job  stress 
was  an  excuse  rather  than  an  explanation. 

“Domestic  violence  is  a serious  problem 
and  it  is  generally  attributed  to  many  factors, 
including  mental  problems,  personality  dis- 
orders, misplaced  anger,  immature  coping 
skills  [and]  mal-socialization,”  Hamm  said. 
“Relating  this  problem  and  DUI  arrests  only 
to  job-related  stress  is  a way  to  attempt  to 
minimize  the  behavior,  and  it  evidences 
a failure  to  put  the  responsibility  where  it 
belongs  - on  the  drinker  or  abuser.” 

Further,  ADC  employees  have  commit- 
ted far  more  serious  offenses  that  also  tend 
to  refute  the  contention  that  “job  stress” 
was  the  underlying  cause.  Indeed,  several 
guards  have  been  charged  with  crimes  hei- 
nous enough  to  blur  the  distinction  between 
the  keepers  and  the  kept,  including  recent 


incidents  involving  murder  and  sexual  abuse. 

ADC  guard  Anthony  Rinaldi  told  po- 
lice he  “snapped”  and  his  military  training 
kicked  in  when  he  murdered  his  wife  by 
shooting  her  three  times  at  the  couple’s 
suburban  Phoenix  home,  while  their  7-year- 
old  and  6-month-old  children  were  present. 
[See:  PLN,  May  2012,  p.50],  Rinaldi 
pleaded  guilty  to  second-degree  murder 
and  was  sentenced  to  25  years  in  prison  in 
December  2013. 

Three-year  veteran  ADC  guard  Alex- 
ander Santiago  was  arrested  on  September 
1 8, 2014  on  suspicion  of  killing  his  mother. 
Police  said  Santiago,  a guard  at  ASPC- 
Eyman,  walked  into  the  local  police  station 
and  told  officers  to  take  him  into  custody. 

“He  just  kind  of  blurted  out  that,  ‘might 
as  well  arrest  me,  I’ve  been  involved  in 
a shooting,”’  said  Florence  Police  Chief 
Daniel  Hughes. 

Former  ADC  guard  Robert  Joseph 
Hamm,  34,  was  sentenced  in  September 
2013  to  11  years  in  prison  for  having  a 
sexual  relationship  with  a 14-year-old  girl 
- while  he  was  on  probation  for  previously 
engaging  in  sex  with  the  same  girl.  [See: 
PLN,  June  2014,  p.56], 

Jose  Maria-Macias,  23,  a guard  at 
ASPC-Lewis,  was  jailed  on  May  9,  2014 
for  allegedly  having  a sexual  relationship 
with  a 15-year-old  girl.  Police  said  Maria- 
Macias  faces  five  counts  of  sexual  conduct 
with  a minor,  one  count  of  sexual  abuse  of 
a minor,  one  count  of  sexual  exploitation 
of  a minor  and  one  count  of  luring  a minor 
for  sexual  exploitation. 

ADC  guard  Morgan  Lichaczewski, 


25,  was  arrested  on  November  28, 2014  for 
allegedly  sexually  assaulting  two  women 
following  a birthday  party  at  his  home  that 
authorities  said  involved  heavy  drinking. 
According  to  police,  one  woman  accused 
Lichaczewski  of  trying  to  sexually  assault 
her  while  she  was  asleep  on  a couch,  and 
another  woman  said  he  attempted  to  remove 
her  clothes  when  she  was  sleeping  in  an 
upstairs  bedroom.  Lichaczewski’s  financee 
was  reportedly  present  at  the  party,  which 
included  a baby  shower. 

And  ADC  guard  Anthony  Marotta, 

26,  was  sentenced  on  September  5,  2014 
to  three  years’  probation  on  a charge  of 
attempting  to  commit  unlawful  sexual  con- 
duct with  a person  in  custody.  As  part  of  a 
plea  bargain,  two  counts  of  unlawful  sexual 
conduct  with  a prisoner  were  dismissed. 
Police  stated  a female  prisoner  told  them 
she  had  sex  with  Marotta  on  two  separate 
occasions  in  a prison  van.  [See:  PLN,  Oct. 
2014,  p.56], 

California-based  prison  consultant  and 
former  warden  Daniel  B.  Vasquez  said  he 
was  troubled  by  the  nature  of  the  crimes 
committed  by  ADC  employees,  and  that 
more  than  job  stress  had  to  be  involved. 

“I  ran  the  largest  death  row  in  the 
United  States  and  I didn’t  have  any  prob- 
lems with  my  employees,”  Vasquez  told  the 
Arizona  Capitol  Times.  “[My  employees] 
were  never  arrested  in  the  10  years  I spent 
in  San  Quentin.” 

Sources:  Arizona  Capitol  Times,  www. 
azcentral.com,  www.kpho.com,  Associated 
Press,  www.  huffingtonpost. com 
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The  United  States  and  Torture 


TWO  OF  THE  THINGS  THAT  GOVERN- 
ments  tend  to  cover-up  or  lie  about 
the  most  are  assassinations  and  torture, 
both  of  which  are  widely  looked  upon 
as  exceedingly  immoral  and  unlawful, 
even  uncivilized.  Since  the  end  of  the 
Second  World  War  the  United  States  has 
attempted  to  assassinate  more  than  50 
foreign  leaders  and  has  led  the  world  in 
torture;  not  only  the  torture  performed 
directly  by  Americans  upon  foreigners, 
but  providing  torture  equipment,  torture 
manuals,  lists  of  people  to  be  tortured,  and 
in-person  guidance  and  encouragement 
by  American  instructors,  particularly  in 
Latin  America. 

Thus  it  is  somewhat  to  the  credit  of 
President  Obama  that  at  an  August  1 , 2014 
press  conference  he  declared,  “We  did  a 
whole  lot  of  things  that  were  right,  but  we 
tortured  some  folks.  We  did  some  things 
that  were  contrary  to  our  values.” 

And  he  actually  used  the  word  “torture” 
at  that  moment,  not  “enhanced  interroga- 
tion,” which  has  been  the  euphemism  of 
preference  the  past  decade,  although  two 
minutes  later  the  president  used  “extraor- 
dinary interrogation  techniques.”  And 
“tortured  some  folks”  makes  me  wince. 
The  man  is  clearly  uncomfortable  with  the 
subject. 

But  all  this  is  minor.  Much  more 
important  is  the  fact  that  for  several  years 
Mr.  Obama’s  supporters  have  credited  him 
with  having  put  an  end  to  the  practice  of 
torture.  And  they  simply  have  no  right  to 
make  that  claim. 

Shortly  after  Obama’s  first  inaugura- 
tion, both  he  and  Leon  Panetta,  the  new 
Director  of  the  CIA,  explicitly  stated  that 
“rendition’was  not  being  ended.  As  the  Los 
Angeles  Times  reported  at  the  time:  “Under 
executive  orders  issued  by  Obama  recently, 
the  CIA  still  has  authority  to  carry  out  what 
are  known  as  renditions,  secret  abductions 
and  transfers  of  prisoners  to  countries  that 
cooperate  with  the  United  States.” 

The  English  translation  of  “cooperate” 
is  “torture.”  Rendition  is  simply  outsourcing 
torture.  There  was  no  other  reason  to  take 
prisoners  to  Lithuania,  Poland,  Romania, 
Egypt,  Jordan,  Kenya,  Somalia,  Kosovo  or 
the  Indian  Ocean  island  of  Diego  Garcia, 
to  name  some  of  the  known  torture  centers 


by  William  Blum 

frequented  by  the  United  States.  Kosovo 
and  Diego  Garcia  - both  of  which  house 
large  and  very  secretive  American  military 
bases  - if  not  some  of  the  other  locations, 
may  well  still  be  open  for  torture  business. 
The  same  for  the  Guantanamo  base  in 
Cuba. 

Moreover,  the  Executive  Order  referred 
to,  number  13491,  issued  January  22, 2009, 
“Ensuring  Lawful  Interrogations,”  leaves 
a major  loophole.  It  states  repeatedly  that 
humane  treatment,  including  the  absence  of 
torture,  is  applicable  only  to  prisoners  de- 
tained in  an  “armed  conflict. ’’Thus,  torture 
by  Americans  outside  an  environment  of 
“armed  conflict”is  not  explicitly  prohibited. 
But  what  about  torture  within  an  environ- 
ment of  “counter-terrorism”? 

The  Executive  Order  required  the 
CIA  to  use  only  the  interrogation  meth- 
ods outlined  in  a revised  Army  Field 
Manual.  However,  using  the  Army  Field 
Manual  as  a guide  to  prisoner  treatment 
and  interrogation  still  allows  solitary  con- 
finement, perceptual  or  sensory  deprivation, 
sensory  overload,  sleep  deprivation,  the 
induction  of  fear  and  hopelessness,  mind- 
altering  drugs,  environmental  manipulation 
such  as  temperature  and  noise,  and  stress 
positions. 

After  Panetta  was  questioned  by  a 
Senate  panel,  The  New  York  Times  wrote 
that  he  had  “left  open  the  possibility  that 
the  agency  could  seek  permission  to  use 
interrogation  methods  more  aggressive  than 
the  limited  menu  that  President  Obama 
authorized  under  new  rules....  Mr.  Panetta 
also  said  the  agency  would  continue  the 
Bush  administration  practice  of ‘rendition’ 
- picking  terrorism  suspects  off  the  street 
and  sending  them  to  a third  country.  But 
he  said  the  agency  would  refuse  to  deliver  a 
suspect  into  the  hands  of  a country  known 
for  torture  or  other  actions  ‘that  violate  our 
human  values.’” 

The  last  sentence  is  of  course  childishly 
absurd.  The  countries  chosen  to  receive 
rendition  prisoners  were  chosen  precisely 
because  they  were  willing  and  able  to  tor- 
ture them. 

No  official  in  the  Bush  and  Obama 
administrations  has  been  punished  in  any 
way  for  torture  or  other  war  crimes  in 
Iraq,  Afghanistan  and  the  other  countries 


they  waged  illegal  war  against.  And,  it 
could  be  added,  no  American  bankster 
has  been  punished  for  their  indispensable 
role  in  the  world-wide  financial  torture 
they  inflicted  upon  us  all  beginning  in 
2008.  What  a marvelously  forgiving  land 
is  America.  This,  however,  does  not  apply 
to  Julian  Assange,  Edward  Snowden  or 
Chelsea  Manning. 

In  the  last  days  of  the  Bush  White 
House,  Michael  Ratner,  professor  at  Co- 
lumbia Law  School  and  former  president 
of  the  Center  for  Constitutional  Rights, 
pointed  out: 

The  only  way  to  prevent  this  from  hap- 
pening again  is  to  make  sure  that  those  who 
were  responsible  for  the  torture  program  pay 
the  price  for  it.  I don’t  see  how  we  regain  our 
moral  stature  by  allowing  those  who  were 
intimately  involved  in  the  torture  programs  to 
simply  walk  off  the  stage  ajid  lead  lives  where 
they  are  not  held  accountable. 

I’d  like  at  this  point  to  once  again  re- 
mind my  dear  readers  of  the  words  of  the 
Convention  Against  Torture  and  Other 
Cruel,  Inhuman  or  Degrading  Treatment 
or  Punishment,  which  was  drafted  by  the 
United  Nations  in  1984,  came  into  force  in 
1987  and  ratified  by  the  United  States  in 
1994.  Article  2,  section  2 of  the  Conven- 
tion states: 

No  exceptional  circumstances  whatsoever ; 
whether  a state  of  war  or  a threat  of  war,  in- 
ternal political  instability  or  any  other  public 
emergency,  may  be  invoked  as  a justification 
of  torture. 

Such  marvelously  clear,  unequivocal 
and  principled  language,  to  set  a single  stan- 
dard for  a world  that  makes  it  increasingly 
difficult  for  one  to  feel  proud  of  humanity. 

The  Convention  Against  Torture  has 
been  and  remains  the  supreme  law  of  the 
land.  It  is  a cornerstone  of  international  law 
and  a principle  on  a par  with  the  prohibition 
against  slavery  and  genocide. 

“Mr.  Snowden  will  not  be  tortured. 
Torture  is  unlawful  in  the  United  States”  - 
United  States  Attorney  General  Eric 
Holder,  July  26, 2013. 

John  Brennan,  appointed  by  President 
Obama  in  January  2013  to  be  Director  of 
the  CIA,  has  defended  “rendition”  as  an 
“absolutely  vital  tool,”  and  stated  that  tor- 
ture had  produced  “life  saving”  intelligence. 
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Obama  had  nominated  Brennan  for 
the  CIA  position  in  2008,  but  there  was 
such  an  outcry  in  the  human  rights  com- 
munity over  Brennan’s  apparent  acceptance 
of  torture  that  Brennan  withdrew  his  nomi- 
nation. Barack  Obama  evidently  learned 


nothing  from  this  and  appointed  the  man 
again  in  2013.  P 

William  Blum  is  the  author  of  “Killing  Hope: 
U.S.  Military  and  CIA  Interventions  Since 
World  War  II”  and  “Rogue  State:  A Guide  to 


the  World’s  Only  Superpower.  ” His  latest  hook 
is  “America’s  Deadliest  Export:  Democracy.” 
This  article  was  first  published  on  August  12, 
2014  by  Counterpunch  (www.  counter  punch, 
org);  it  is  reprinted  with  permission  from  the 
author,  with  minor  edits. 


Ninth  Circuit  Reverses  Dismissal  of  California 
ADA  Suit  Against  Parole  Officers 

by  Derek  Gilna 


IN  A DECISION  THAT  DISPLAYED  ITS 

displeasure  with  California  parole  of- 
ficers’ disregard  for  both  the  spirit  and 
statutory  requirements  of  the  Americans 
with  Disabilities  Act  (ADA),  the  Ninth 
Circuit  reversed  the  dismissal  of  an  ADA 
Title  II  lawsuit  filed  by  parolee  Dennis 
Sharkey.  While  Sharkey  had  failed  to 
file  suit  within  the  two-year  statute  of 
limitations  for  personal  injury  actions  in 
California,  the  Court  of  Appeals  adopted 
a three-year  limitations  period  for  ADA 
Title  II  cases. 

Sharkey,  55,  had  serious  disabilities 
that  required  him  to  live  in  residences 
with  handicap-accessible  features.  He 
used  a wheelchair  and  canes,  and  previ- 
ously resided  in  a handicap-accessible 
apartment  in  Oakland,  California.  In 
December  2006,  he  was  advised  by  state 
parole  officers  that  due  to  new  housing 
restrictions  required  by  the  California 
Sexual  Predator  and  Control  Act,  his 
apartment  was  no  longer  an  acceptable 
place  of  residence.  Sharkey  was  forced  to 
move  the  same  day  he  was  notified,  within 
one  hour,  and  given  only  25  minutes  to 
pack  his  belongings.  He  was  injured  in  the 
hurried  move  and  had  to  seek  emergency 
and  long-term  medical  treatment  for  his 
injuries. 

Sharkey  was  moved  to  a motel  that 
was  not  handicap-accessible;  although 
he  complained  to  his  parole  officer,  he 
was  not  afforded  alternative  housing  to 
accommodate  his  disabilities.  He  suffered 
at  least  three  slip-and-fall  accidents  at  the 
motel  due  to  the  lack  of  ADA-compliant 
features.  Further,  he  “lost  access  to  a federal 
program  that  had  provided  him  with  in- 
home  medical  services  because  the  motel 
did  not  meet  the  program’s  residence 
requirements.  Sharkey’s  doctors  in  turn 
canceled  several  scheduled  surgeries  be- 
cause he  no  longer  had  a suitable  recovery 


environment,  and  Sharkey  was  unable  to 
participate  in  other  medically  necessary 
treatments.” 

California  prisoners’  rights  advocates 
have  strongly  opposed  restrictive  statutory 
provisions  that  force  sex  offenders  to  move 
out  of  their  homes,  and  the  California 
Sexual  Predator  and  Control  Act  and  other 
restrictive  local  ordinances  have  been  the 
subject  of  frequent  litigation.  [See:  PEN, 

Feb.  2015,  p.28]. 

Sharkey,  proceeding  pro  se,  filed 
suit  in  2009  under  Title  II  of  the  ADA, 
Title  VII  of  the  Civil  Rights  Act  and 
various  constitutional  claims,  but  the 
district  court  dismissed  his  complaint 
with  prejudice  as  time-barred  under  the 
two-year  statute  of  limitations  applicable 
to  personal  injury  actions  in  California. 
Federal  courts  are  required  to  follow  the 
procedural  rules  for  lawsuits  in  the  states 
where  they  are  located  unless  a federal 
rule  or  statute  mandates  otherwise.  Shar- 
key appealed. 

The  Ninth  Circuit  disagreed  with  the 
district  court’s  categorization  of  Sharkey’s 
claims,  stating  in  a February  10,  2015  de- 
cision that  “Title  II  of  the  ADA  does  not 
contain  an  express  statute  of  limitations,” 
but  that  “California  Government  Code  § 
11135  provides  the  most  analogous  state- 
law  claim  to  a Title  II  claim.  Title  II  of  the 
ADA  provides  that  ‘no  qualified  individual 
with  a disability  shall,  by  reason  of  such  dis- 
ability, be  excluded  from  participation  in  or 
be  denied  the  benefits  of  the  services,  pro- 
grams, or  activities  of  a public  entity.. ..’’The 
appellate  court  found  that  since  “California 
provides  a three-year  statute  of  limitations 
for  ‘[a]n  action  upon  a liability  created  by 
statute,  other  than  a penalty  or  forfeiture,’ 
Cal.  Civ.  Proc.  Code  § 338(a),”  the  three- 
year  statute  of  limitations  was  appropriate 
in  this  case,  and  therefore  Sharkey  was  not 
time-barred. 


The  Court  of  Appeals  also  held  that 
the  lower  court  had  abused  its  discretion 
in  failing  to  grant  Sharkey  leave  to  amend 
his  pleadings,  noting,  “In  the  instant  case, 
the  district  court  provided  no  explanation 
for  dismissing  with  prejudice,  despite  the 
fact  that  the  operative  complaint  was  the 
first  and  only  complaint  filed  by  Sharkey, 
who  was  proceeding  pro  se.  ‘A  simple 
denial  of  leave  to  amend  without  any 
explanation  by  the  district  court  is  sub- 
ject to  reversal.’”  The  case  was  remanded 
for  further  proceedings.  See:  Sharkey  v. 
O’Neal,  2015  U.S.  Apr,.  LEXIS  2097  (9th 
Cir.  Feb.  10, 2015).  P 
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Federal  Court  Caseloads  Threaten  Constitutional  Protections 


CIVIL  AND  CRIMINAL  CASE  FILINGS  IN 

federal  courts  have  grown  dramatically 
over  the  past  two  decades,  but  at  the  same 
time  the  number  of  judges  available  to  hear 
them  has  barely  increased  according  to  a 
report  by  researchers  at  Syracuse  University. 
As  a result,  the  study  concluded,  if  Congress 
fails  to  act  to  solve  the  problem,  large  case- 
loads threaten  to  jeopardize  Constitutional 
protections  of  equal  justice  under  the  law 
and  the  right  to  a speedy  trial. 

The  Transactional  Records  Access 
Clearinghouse  (TRAC)  at  Syracuse  Uni- 
versity released  a report  on  October  23, 
2014  which  found  that  over  the  past  20 
years,  from  1993  to  2013,  the  growth  in  the 
number  of  federal  court  filings  has  slowed 
the  judicial  process  to  a point  where  it  now 
takes  nearly  two-thirds  longer  for  civil  cases 
to  go  to  trial. 

“For  civil  matters,  the  substantially 
higher  workloads  and  increased  processing 
times  have  major  economic  and  social  con- 
sequences,” the  study  noted.  “This  is  because 
the  federal  courts  frequently  serve  as  the 
essential  referee  in  resolving  a large  number 
of  important  economic  and  social  conflicts.” 

According  to  TRAC,  “The  legal  strug- 
gles here  involve  a wide  range  of  filers,  from 
giant  corporations  and  mom-and-pop 
businesses  trying  to  resolve  their  disputes, 
to  public  interest  groups  pressing  the  gov- 
ernment to  act  on  important  public  issues, 
to  civil  rights  organizations  fighting  for  a 
more  just  society.” 

Civil  cases  can  involve  government 
officials  on  both  sides  of  litigation:  “In 
some  circumstances,  the  government  is 
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the  plaintiff  when  it  uses  its  civil  author- 
ity for  many  different  purposes,  whether 
enforcing  environmental  laws  against  pol- 
luters or  cracking  down  on  fraudulent  drug 
manufacturers. The  federal  government  also 
can  be  the  defendant , for  example  when  a 
private  party  feels  the  government  is  im- 
properly using  its  powers.” 

Researchers  determined  that  the  time 
required  for  criminal  cases  to  go  to  trial  had 
also  lengthened,  but  not  as  much  - increas- 
ing  by  16%  in  2013  compared  to  1993. 

“Although  this  change  is  comparatively 
small,  the  damage  to  the  broad  goal  of  equal 
justice  before  the  law  that  is  guaranteed  to  all 
Americans  by  the  Constitution  is  neverthe- 
less vitally  important,”  the  report  stressed. 

The  researchers  who  authored  the 
TRAC  study  compiled  “comprehensive 
caseload  information  for  all  active  and  se- 
nior district  court  judges  who  have  handled 
more  than  50  cases  in  the  past  year”  - 950 
judges  in  total. 

After  analyzing  the  data,  the  research- 
ers concluded  that  Congress  must  take  the 
blame  for  increased  pressure  placed  on  the 
federal  courts  by  burgeoning  caseloads. 
The  report  pointed  out  that  requests  by 
the  judiciary  for  more  federal  judges  have 
gone  unanswered,  while  political  squabbling 
and  partisanship  has  delayed  the  filling  of 
vacant  positions. 

“Court  administrators  have  made 
repeated  requests  to  Congress  for  funds  to 
increase  the  number  of  federal  judgeships,” 
the  report  said.  “The  imbalance  between  the 
increasing  flow  of  matters  presented  to  the 
courts  and  the  number  of  working  judges 
and  staff  has  also  been  a concern  of  Chief 
Justice  John  Roberts  for  many  years.  In 
his  year-end  report  for  2013,  Judge  Roberts 
said  that  the  ‘budget  remains  the  single 
most  important  issue  facing  the  courts.’” 

Researchers  determined  that  the 
number  of  authorized  judgeships  across 
the  nation  has  actually  declined,  from  680 

in  2003  to  677  in  2013. 

“Those  numbers  understate  the 
problem  as  Congressional  inaction  on 
disputed  nominations,  along  with  other 
factors,  means  that  the  actual  number  of 
full-time  judges  is  less  than  the  count  of 
authorized  judgeships,”  the  report  noted. 
Although  677  judgeships  remained  au- 


thorized in  2013,  the  number  of  full-time 
judges  fell  to  only  612,  according  to  TRAC’s 
analysis  of  the  U.S.  District  Court  data. 

Fewer  judges  means  that  criminal  cases 
must  take  precedence  in  order  to  maintain 
the  Constitutional  right  of  defendants  to  a 
speedy  trial,  but  researchers  said  that  em- 
phasis comes  at  the  expense  of  complicated 
civil  cases. 

“While  Constitutional  guarantees  of 
a speedy  trial  mean  that  judges  have  un- 
derstandably focused  on  minimizing  the 
increases  in  criminal  matters,  the  slowing  of 
the  ability  of  the  courts  to  resolve  complex 
civil  litigation  has  far  reaching  economic 
and  social  consequences.” 

The  TRAC  analysis  revealed  that  in 
criminal  cases,  the  length  of  time  from 
when  a defendant  is  charged  with  a felony 
to  the  final  disposition  of  the  case  increased 
from  6.3  months  in  1993  to  around  7.3 
months  in  2013.  But  in  civil  cases,  a lawsuit 
that  once  took  16  months  from  start  to  fin- 
ish in  1993  now  takes  more  than  26  months, 
an  increase  of  63%. 

The  data  showed  the  total  number  of 
federal  court  filings  across  the  nation  grew 
by  28%,  from  275,323  in  1993  to  353,522 
in  2013. 

“It  is  clear  from  the  analysis  that  fed- 
eral courts  in  America  are  experiencing 
unprecedented  pressure  due  to  increased 
filings  and  stagnant  resources,”  the  report 
concluded.  “The  end  result  is  that  the 
federal  courts  are  taking  significantly  lon- 
ger to  adjudicate  both  civil  and  criminal 
disputes,  an  outcome  that  has  important 
social,  economic  and  justice  implications 
for  the  nation.” 

The  complex  set  of  data  compiled  by 
the  TRAC  researchers  revealed  a wide 
disparity  in  caseloads  based  on  different 
judicial  regions  and,  in  some  cases,  even 
between  judges  within  the  same  region.  For 
example,  the  report  found  that  the  seven 
district  court  judges  in  the  Eastern  District 
of  Texas  had  the  highest  workloads  in  the 
nation,  with  an  average  of  1,510  cases  each 
during  2013,  followed  by  Delaware,  whose 
four  district  court  judges  had  an  average  of 
1,446  cases  each. 

Researchers  determined  that  both  loca- 
tions are  popular  for  filing  patent  lawsuits; 
in  fact,  around  47%  of  all  patent  cases  filed 
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in  the  nation  in  2012  and  2013  were  liti- 
gated in  those  two  districts,  with  East  Texas 
receiving  the  most. 

The  report  observed  that  East  Texas 
had  instituted  court  rules  designed  to  help 
move  patent  cases  through  the  system  more 
quickly,  though  researchers  said  that  practice 
creates  questions:  Patent  cases  tend  to  be 
highly  complex,  “but  if  [East  Texas  judges] 
are  resolving  them  more  quickly  than  the 
average  court....  Are  these  ‘rocket  docket’ 
procedures  producing  fair,  just  and  well- 
reasoned  results?  And  if  so,  why  aren’t  they 
being  adopted  elsewhere?” 

Ranking  third  in  the  number  of  case- 
loads are  federal  district  courts  in  Arizona, 
which  the  report  characterized  as  an  “obvious 
aspect”  of  the  state’s  border  with  Mexico. 
“As  a result  of  this  geographic  reality  and 
the  concentration  of  Border  Patrol  (BP)  and 
Immigration  and  Customs  Enforcement 
(ICE)  officials  along  the  border,  Arizona  had 
one  of  the  highest  numbers  of  immigration 
prosecutions  in  the  nation. ’’The  district  with 
the  lowest  caseload?  Alaska. 

There  were  other  anomalies  revealed  by 
the  data.  For  example,  the  Southern  District 
of  New  York  had  a spike  in  personal  injury 
cases.  “Most  of  these  cases  arise  from  the 
cleanup  work  in  downtown  Manhattan 
following  the  September  11,  2001,  attack 
on  the  World  Trade  Center  and  are  the 
last  of  approximately  11,000  cases  filed  by 
first  responders  and  cleanup  workers,”  the 
TRAC  report  noted. 


Judge  Billy  Roy  Wilson  in  the  Eastern 
District  of  Arkansas  closed  3,008  civil  cases 
in  the  12-month  period  from  July  2013  to 
June  2014,  more  than  any  other  federal 
district  court  judge  in  the  nation.  Research- 
ers pointed  out,  however,  that  comparisons 
are  difficult  due  to  court  procedures  that 
allow  similar  cases  from  more  than  one 
district  to  be  consolidated  and  assigned  to 
a single  judge. 

Judge  Wilson  was  assigned  numerous 
lawsuits  filed  across  the  country  against 
Wyeth  Pharmaceuticals  Corp.,  maker  of 
the  drug  Prempro,  to  treat  menopause. 
According  to  court  documents,  9,761  cases 
against  the  company  were  combined  on 
Wilson’s  docket. 

Not  including  filings  that  were  con- 
solidated, the  judge  who  closed  the  most 
cases  during  the  same  12-month  period 
was  Arizona  District  Court  Chief  Judge 
Raner  C.  Collins,  who  resolved  1,368  cases. 
Researchers  said  that’s  because  over  95% 
of  those  cases  were  filed  by  prisoners  - the 
highest  number  of  any  jurisdiction  in  the 
nation. 

Judge  Collins  downplayed  the  finding. 
“My  closings  look  more  impressive  than 
they  should  as  most  of  them  come  from  one 
prisoner  [in  Arizona]  who  filed  more  than 
2,000  cases  by  himself, ”he  said.“So  regard- 
less of  the  numbers,  I do  not  believe  I am 
the  hardest  working  judge  in  the  country.  I 
am  sure  I am  not.” 

The  prisoner  who  filed  those  2,000- 


plus  lawsuits,  Dale  Maisano,  62,  has  been 
trying  to  draw  attention  to  his  claims  of 
inadequate  medical  care  and  food  by  repeat- 
edly suing  Arizona  prison  officials  and  staff 
employed  by  Corizon,  the  prison  system’s 
medical  contractor. 

Despite  the  complexity  of  the  data, 
researchers  said  the  TRAC  report  raises 
fundamental  questions  that  have  a far- 
reaching  impact  on  the  federal  judiciary 
and  on  the  administration  of  justice  in  the 
United  States. 

“Has  the  pressure  of  rising  workloads 
led  judges  to  spend  less  time  carefully  re- 
viewing the  evidence  and  rendering  clear, 
thoughtful  and  correct  decisions?”  the  report 
asked.  “Have  the  same  pressures  contributed 
to  a growth  in  plea  bargains  for  criminal 
cases  and  the  acceptance  of  imperfect  civil 
settlements  to  avoid  court  delays?”  Further, 
when  will  Congress  act  to  address  increas- 
ing federal  court  caseloads  and  the  need  to 
fill  judicial  vacancies? 

“In  2013,  the  chairman  of  the  Judicial 
Conference’s  committee  on  resources  rec- 
ommended that  Congress  establish  65  new 
permanent  judgeships  and  20  new  tempo- 
rary judgeships  at  the  district  court  level. 
It  also  recommended  that  eight  temporary 
judgeships  be  converted  to  permanent,”  the 
TRAC  report  noted.  “That  request  is  still 
pending.”  Ft 

Sources:  http://trac.syr.edu.  Associated  Press, 
USA  Today 
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Lawsuits  Over  Riot  at  CCA  Prison  in  Colorado  Settle  for  $600,000 

by  Derek  Gilna 


Corrections  Corporation  of  Ameri- 
ca  (CCA) , confronted  with  the  prospect 
of  a jury  trial  scheduled  to  last  25  weeks 
on  the  claims  of  almost  200  current  and 
former  prisoners  who  suffered  injuries  dur- 
ing a 2004  riot  at  the  company’s  Crowley 
County  Correctional  Facility  in  Olney 
Springs,  Colorado,  decided  to  settle  the 
long-standing  litigation.  CCA  agreed  to  pay 
1600,000  to  the  prisoners,  none  of  whom 
had  participated  in  the  riot  according  to 
their  lead  attorney,  William  Trine. 

CCA,  the  largest  for-profit  prison  op- 
erator in  the  United  States,  is  no  stranger 
to  controversy  and  litigation.  Spawned  by 
the  incarceration  frenzy  that  resulted  from 
the  so-called  War  on  Drugs  and  tough-on- 
crime  initiatives,  private  prison  companies 
such  as  CCA  cashed  in,  but  at  the  same  time 
gained  a sullied  reputation  for  prioritizing 
profits  over  public  safety.  The  riot  at  the 
Crowley  County  facility  was  an  outgrowth 
of  CCA’s  misplaced  priorities. 

While  prisons  and  jails  can  be  danger- 
ous places,  proper  management  can  reduce 
risks  to  both  prisoners  and  employees. 
A well-designed  facility,  experienced 
supervisory  staff  and  trained  correctional 
officers  can  help  minimize  the  danger,  but 
the  evidence  in  this  case  showed  that  CCA 
came  up  short  in  each  of  those  categories. 
Systemic  deficiencies  in  CCA’s  corporate 
culture  have  resulted  in  prisoners  suffering 
unnecessary  hardships,  avoidable  injuries 
and  preventable  deaths. 

This  corporate  culture  was  summed 
up  in  an  amended  complaint  filed  by  the 
prisoner  plaintiffs  in  the  Crowley  County 
litigation,  who  alleged,  “In  order  to  increase 
its  profits  from  housing  prisoners,  CCA 
has  a national  policy  and  practice  of  cut- 
ting costs  by  building  prisons  in  remote 


rural  areas  to  take  advantage  of  cheap, 
non-union  labor,  then  understaffing  and 
providing  inadequate  training  to  its  guards. 
It  also  increases  profits  by  accepting  inmates 
from  other  states  in  order  to  keep  its  prison 
filled.” 

Washington  state  prisoners  were 
transferred  to  the  medium- security  facility 
in  Crowley  County  before  it  was  managed 
by  CCA,  and  had  previously  clashed  with 
other  prisoners  and  staff.  In  1999  there  was 
a riot  at  the  prison  when  it  was  operated 
by  another  company,  Correctional  Services 
Corporation.  [See:  PAW  June  1999,  p. 10]. 
Following  that  disturbance,  caused  largely 
by  intermingling  prisoners  from  differ- 
ent states  and  of  different  security  levels, 
Washington  officials  had  brought  their 
prisoners  back  home.  After  CCA  assumed 
management  of  the  Crowley  County  prison, 
it  added  800  more  beds;  it  did  not,  however, 
add  additional  education,  vocational  or 
recreational  facilities. 

Nonetheless,  Washington  again  trans- 
ferred several  hundred  prisoners  to  Crowley 
County  and  once  again  there  was  friction. 
Washington  prisoners  came  from  a more 
rehabilitative  and  less  harsh  prison  environ- 
ment, where  they  were  paid  almost  three 
times  more  per  hour  for  the  same  work 
performed  by  prisoners  in  Colorado.  There 
were  also  privileges,  such  as  smoking,  that 
Washington  prisoners  were  permitted  when 
housed  in  their  home  state  that  were  denied 
to  them  at  the  CCA  prison. 

Additionally,  most  family  members  of 
Washington  prisoners  who  had  been  trans- 
ferred were  unable  to  afford  the  expense  to 
travel  to  Colorado  for  visits,  and  long  dis- 
tance phone  calls  from  the  Crowley  County 
facility  were  prohibitively  expensive. 

The  situation  came  to  a head  on  July  20, 


2004,  when  CCA  guards  forcibly  removed 
a young  Washington  prisoner  from  the 
yard  and  took  him  to  the  special  housing 
unit  in  a manner  that  other  prisoners  felt 
constituted  excessive  force.  Rumors  began 
to  circulate  that  many  disgruntled  Wash- 
ington prisoners  would  start  a disturbance 
later  that  day,  and  other  nervous  prisoners 
advised  CCA  staff  that  they  should  be 
alert  for  trouble.  At  the  time,  the  facility 
also  housed  prisoners  from  Wyoming  and 
Colorado. 

Although  CCA  officials  had  been 
alerted  to  potential  violence,  they  failed  to 
take  appropriate  action  to  protect  both  pris- 
oners and  staff.  According  to  the  amended 
complaint,  “at  approximately  7:00  p.m. 
inmates  ...  were  released  to  the  recreation 
yards  and  at  approximately  7:05  p.m.  a 
group  of  inmates  in  the  West  Recreation 
Yard  requested  to  speak  to  the  Warden 
about  complaints  and  grievances  that  the 
inmates  had,  [but  officials]  denied  the 
request  and  immediately  retreated  from 
the  yard.  The  Shift  Commander  ordered 
all  prisoners  from  the  yard,  but  inmates 
who  had  requested  to  speak  to  the  Warden 
became  hostile....  An  order  was  then  given 
for  the  living  units  to  lock  their  doors  and 
for  the  prison  staff  to  evacuate  their  posts.” 

The  complaint  alleged  that  the  Crowley 
County  facility  did  not  have  adequate  staff 
on  hand  to  react  to  what  happened  next. 
Further,  CCA  staff  delayed  in  using  tear  gas 
to  quell  the  growing  disturbance,  despite 
orders  from  state  prison  officials,  because 
they  were  awaiting  approval  from  corporate 
office.  Prisoners  seeking  to  return  to  their 
units  were  locked  out  and  left  to  fend  for 
themselves  without  the  intervention  or  pro- 
tection of  prison  staff.  The  rioting  prisoners 
broke  into  management  offices,  searched 
records  for  information  on  informants 
and  sex  offenders,  and  started  fires.  Several 
housing  units  filled  with  smoke  and  were 
flooded  after  plumbing  was  vandalized. 

CCA  employees  who  fled  the  facility 
left  a female  librarian  behind,  locked  in  the 
library  with  dozens  of  prisoners  who  did 
not  take  part  in  the  disturbance.  She  was 
not  harmed.  The  riot  lasted  over  four  hours 
and  resulted  in  millions  of  dollars  in  damage 
to  the  facility.  Thirteen  prisoners  were  later 
transported  to  a local  hospital  for  treatment. 
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[See:  PZJVJan.  2005,  p.26]. 

Special  Operations  Response  Teams 
(SORT)  from  the  Colorado  Department  of 
Corrections  (CDOC)  arrived  at  the  CCA 
prison  around  10:30  p.m.,  put  down  the 
riot  using  tear  gas  and  rubber  bullets,  then 
subdued  and  tightly  cuffed  and  shackled 
not  only  the  rioters  but  all  other  prisoners 
at  the  facility.  The  prisoners  were  dragged 
through  and  forced  to  lie  down  in  a mixture 
of  water,  sewage  waste  and  blood,  and  were 
not  allowed  to  use  the  bathroom.  Some 
urinated  and  defecated  on  themselves.  The 
SORT  team  members,  many  of  whom 
were  hooded  and  without  name  tags,  then 
punished  prisoners  who  complained.  All  of 
the  prisoners  were  taken  outside,  where  they 
remained  the  rest  of  the  evening  into  the 
next  morning;  some  were  denied  medical 
care  and  water. 

“We  weren’t  treated  as  humans,  we 
were  treated  more  as  animals  - animals 
probably  get  treated  better,”  said  former 
prisoner  Ross  Nuanes. 

But  the  punitive  response  to  the  riot 
was  not  complete.  Prisoners,  including 
those  who  did  not  take  part  in  the  dis- 
turbance, were  placed  on  lockdown  for 


several  months  with  no  access  to  visitors, 
telephones  or  legal  representatives,  and 
were  forced  to  undergo  humiliating  con- 
ditions, including  denial  of  clean  clothes 
and  laundry.  Some  were  forced  to  shower 
in  front  of  guards  of  the  opposite  sex  while 
being  exposed  to  ridicule. 

The  Colorado  Department  of  Cor- 
rections issued  an  “after  action”  report  on 
October  1,  2004  that  concluded  CCA 
should  have  foreseen  and  prevented  the  riot, 
but  noted  that  state  officials  were  virtually 
powerless  to  deal  with  similar  situations  at 
private  prisons.  “At  present,  there  are  few 
mechanisms  in  place  for  holding  private 
operators  or  contractors  accountable  when 
deficiencies  are  delayed  or  never  corrected,” 
the  report  stated.  [See:  PLN,  Jan.  2005, 
p.31] . An  Inspector  General’s  report  found 
that  CCA  “had  too  many  green  [new] 
staff  on  duty  the  night  of  the  riot.”  In  fact, 
there  were  only  47  employees  at  the  facility, 
including  eight  trainees,  to  oversee  1,122 
prisoners. 

Lead  counsel  William  Trine  was  con- 
fronted with  the  Herculean  task  of  sifting 
through  the  claims  of  230  prisoners  not 
involved  in  the  riot,  some  of  whom  had 


been  transferred  back  to  Washington  state, 
some  of  whom  had  been  released  and  some 
of  whom  failed  to  respond  to  letters.  A class 
action  could  not  be  maintained  under  exist- 
ing law,  meaning  that  Trine  had  to  pursue 
a separate  case  for  each  of  the  193  prisoner 
plaintiffs  who  eventually  made  it  to  trial. 
The  court  also  denied  a motion  to  transfer 
the  case  out  of  Crowley  County,  where 
many  potential  jurors  likely  knew  or  were 
related  to  people  who  worked  at  the  prison. 

Further, Trine  had  to  force  CCA  and  its 
attorneys  to  comply  with  routine  discovery 
requests;  only  after  the  trial  court  sanc- 
tioned CCA  did  he  obtain  the  discovery 
that  the  company  failed  to  produce  in  a 
timely  manner.  One  CCA  employee  had 
created  different  versions  of  the  same  report 
- one  for  public  dissemination  and  one  for 
internal  use,  apparently.  The  latter  report 
indicated  that  yard  officers  had  met  an  hour 
before  the  riot  and  several  had  expressed 
concerns  about  imminent  violence,  but  they 
were  ignored  by  a CCA  captain  who  was 
later  suspended  and  then  fired. 

In  addition,  although  CCA  had  sent 
a team  of  wardens  to  the  Crowley  County 
prison  to  conduct  a post-riot  report,  the 


Apply  for  Dual  Citizenship  Now!! 
Qualify  for  Earlier  Release 
Restore  Your  Rights 
Live  Abroad  After  Your  Conviction 
Get  a New  Start  on  Life 

This  offers  many  benefits.  Not  all 
applicants  qualify,  however  a criminal 
record  does  not  disqualify  an 
application  or  possible  acceptance. 

Call  Today  to  Apply  for 
Your  Dual  Citizenship 
or  Send  an  SASE  for  more  info 

Elite  Services  Group,  LLC 
1240  Winnowing  Way  suite  102 
Mt.  Pleasant,  SC  29466 

615-210-2235 

eliteservicegroupllc7673@gmail.com 

Consulting  fees  apply,  no  guarantee  of  acceptance 


WELCOME  TO  KRASNYA  BABES  & KRASNYA  STUDS  WORLD 


TENS  OF  THOUSANDS  OF  THE  HOTTEST  AND  MOST  SCANDALOUS  BABES  & DUDES  FOUND  ON  THE 
PLANET.  EACH  CATALOG  PAGE  HAS  120  BEAUTIFUL  GIRLS  OR  BOYS  POSING  JUST  FOR  YOU! 
ORDER  ONE  CATALOG  PAGE  FOR  ONLY  $4.50  OR  FOR  10  U.S.  FOREVER  STAMPS  WITH  AN  SASE 
ENCLOSED.  WE  WILL  SEND  YOU  VOLUME  ONE.  EACH  ADDITIONAL  VOLUME  THE  SAME  PRICE! 

WE  ARE  MORE  THAN  HAPPY  TO  ANSWER  E-MAIL  INQUIRES  HOWEVER,  DUE  TO  MAILING  COST  AT  $0.49 
CENTS  A LETTER,  PLEASE  ENCLOSE  AN  SASE  WITH  YOUR  QUESTIONS,  OTHERWISE  NO  REPLIES! 
WHAT  ABOUT  OUR  PRICES  AND  POLICIES 

COLOR  PRINTS  ON  4x6  GLOSSY  PHOTO  PAPER  AS  LOW  AS  $0.35  CENTS  PER  PRINT  ON  ORDERS 
OVER  500  SHIPPED  ACCORDING  TO  POLICY: 

25  PICTURES  PER  ENVELOPE  EVERY  24  HOURS.  S&H  $2.00  PER  ENVELOPE. 
*************************************************** |y| £-j- 1_| q q OF  P AYM E NT**************************************************** 

U.S.  POSTAL  SERVICE  MONEY  ORDERS-STATE  & FEDERAL  CORRECTIONAL  INSTITUTIONAL  CHECKS 
PAYABLE  ONLY  TO:  KRASNYA  L.L.C. 

OUR  SEASONAL  SPECIALS  MEAN  A KICKOFF  OF  SAVINGS! 


$24.95  S&H  FREE 

FOR  GRAB  BAG  OF  50  PHOTOS 
FROM  ALL  OUR  CATALOGS 
SPECIFY  RACE  AND  MAIN 
AREA  OF  YOUR  INTERESTS 
WE  WILL  PICK  SELECTION  FOR  YOU 
BONUS  1 COLOR  CATALOG  PAGE  OF 
120  BABES  (NUDE  OR  BOP-FRIENDLY) 


3 BRAND  NEW  FLAT  BOOKS  OF 
20  U.S.  FOREVER  STAMPS 

FOR  GRAB  BAG  OF  45  PHOTOS 

FROM  ALL  OUR  CATALOGS.  SPECIAFY  RACE 
AND  MAIN  AREA  OF  YOUR  INTERESTS 
WE  WILL  PICK  SELECTION  FOR  YOU 
BONUS  1 COLOR  CATALOG  PAGE  OF  120  - 
(BABES  OR  STUDS-NUDE  OR  BOP-FRIENDLY) 
PLEASE  INCLUDE  6 FOREVER  STAMPS 
WITH  YOUR  ORDER  FOR  S&H 


KRASNYA  BABES  HAS  SPRUNG  SALE! 
FREE  SAMPLE  CATALOG  FROM  KRASNYA! 
120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  TWO  FIRST  CLASS 
STAMPS!  1 CATALOG  PER  CUSTOMER 
PLEASE  SPECIFY  MALE  OR  FEMALE  BABES 
NUDE  OR  BOP-FRIENDLY 


FOR  KRASNYA  CLIENTS  WHO  WORK  THE  YARDS; 
HAVE  WE  GOT  A GREAT  OPPORTUNITY  FOR  YOU... 

MR.  HUSTLE  GRAB  BAG  BARGAIN  DAY$ 
ONLY  $0.25  CENTS  PER  BABE/PRINT 
5 GRAB  BAG  MINIMUM  PURCHASE  REQUIRED 
$2.00  SHIPPING  AND  HANDLING  PER  BAG 
25  AWESOME  BABES  PER  BAG  AT  ONLY  $6.25 
YOU  MUST  BUY  AT  LEAST  5 GRAB  BAGS 
THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO 
BE  OFFERED  AGAIN  THIS  YEAR. 

SO  STOCK  UP  NOW! 

AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF 
25  GORGEOUS  BABES 
YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR 
FEMALES,  ALL  NUDES  OR  BOP  SAFE 
YOU  MAY  WANT  TO  SIT  DOWN 
FOR  THIS  BONUS  BARGAIN! 

OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 
5 COLOR  CATALOGS  FOR  $6.00 

— 10  COLOR  CATALOGS  FOR  $12.00  — 

— 15  COLOR  CATALOGS  FOR  $18.00  — 

20  COLOR  CATALOGS  FOR  $24.00 

OUR  CATALOGS  SPECIAL  AVAILABLE  WHEN  YOU 
PURCHASE  THE  5 GRAB  BAG  MINIMUM! 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE 
CATALOGS  BECAUSE  OF  SHIPPING  TERMS  ALL 
CATALOGS  SOLD  IN  MULTIPLES 
OF  5 FOR  $6.00  ONLY. 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATA- 
LOGS AND  IF  YOU  WANT  NUDE  OR  BOP  SAFE!! 


KRASNYA  L.L.C.  P.O.BOX  32082,  BALTIMORE,  MD  21282 

EMAIL  & CORRLINKS  REQUESTS  ACCEPTED  AT: 

KRASNYABABES@HOTMAIL.COM 


Prison  Legal  News 


27 


March  2015 


CO  CCA  Prison  Lawsuits  (cont.) 


company  failed  to  produce  the  report, 
claiming  it  couldn’t  be  found.  The  trial 
court  granted  Trine’s  motion  for  sanctions 
by  ordering  a spoliation  jury  instruction. 

The  case  went  to  the  Colorado  Court 
of  Appeals  five  times,  resulting  in  two 
published  opinions.  See:  Adams  v.  Correc- 
tions Corporation  of  America,  187  P.3d  1190 
(Colo.  App.  2008)  [PLN,  April  2009,  p.34] 
and  Adams  v.  Corrections  Corporation  of 
America,  264  P.3d  640  (Colo.  App.  2011). 
CCA  took  the  depositions  of  126  prison- 
ers, and  Trine  deposed  30  of  the  company’s 
employees. 

Shortly  before  trial,  after  the  court 
dismissed  CCA’s  affirmative  defenses  and 
found  the  evidence  supported  claims  for 
punitive  damages,  the  company  agreed  to 
settle  the  cases  in  April  2013  for  a total  of 

1600.000,  including  attorneys’  fees.  CCA 
said  the  settlement  was  an  “economic 
decision”  and  defended  the  actions  of  its 
employees.  See:  Adams  v.  Corrections  Corpo- 
ration of  America,  Crowley  County  District 
Court  (CO),  Case  No.  2005CV60. 

In  an  article  published  after  the 
litigation  concluded,  Trine  said  everyone 
involved  in  the  riot  and  its  aftermath  were 
victims  of  CCA’s  callous  indifference, 
stating  that  “as  the  legal  custodian  of  the 
inmates,  responsible  for  their  health  and 
safety,”  CCA  had  a duty  to  protect  them. 
Instead,  the  company  had  ignored  the  pris- 
oners’ “need  for  rehabilitation  and  family 
contact”  and  had  understaffed  the  facil- 
ity to  maximize  its  profits.  Unfortunately 
CCA  has  since  experienced  other  violent 
disturbances,  including  an  October  2011 
riot  at  the  North  Fork  Correctional  Facil- 
ity in  Sayre,  Oklahoma  and  a 2012  riot  at 
the  Adams  County  Correctional  Center 
in  Mississippi  that  resulted  in  the  death  of 
a CCA  employee.  [See:  PLN,]\Ay  7,2014; 
Oct.  2012,  p.32]. 

For  the  victims  of  the  Crowley  County 
riot,  the  settlement  after  more  than  eight 
years  of  litigation  brought  to  a close  a 
painful  chapter  in  the  lives  of  almost  200 
non-rioting  prisoners  abused  by  prison  staff, 
and  provided  some  modest  compensation 
for  their  injuries.  Individual  settlement 
awards  ranged  from  around  11,500  to 

117.000.  The  settlement  had  the  added 
benefit  of  no  confidentiality  provision,  so  it 
could  provide  the  public  with  a look  at  the 


shortcomings  of  the  private  prison  industry. 

“I  would  gladly  take  no  money  if  I 
knew  that  CCA  was  going  to  be  no  more, 
not  only  in  Colorado  but  everywhere,”  said 
former  prisoner  Vance  Adams,  a plaintiff  in 
the  case.  “It  really  should  be  up  to  states  to 
run  their  own  prisons,  to  supply  their  own 
correctional  officers  and  to  keep  their  own 
inmates  in  check  instead  of  having  someone 
who  has  labeled  you  as  a number  and  is  just 
trying  to  earn  money  off  of  you.” 

“When  a private  prison  company’s  du- 
ties as  a custodian  to  protect  the  safety  and 
welfare  of  its  inhabitants  conflicts  with  its 
desire  to  create  profits  for  its  shareholders, 
the  profit  motive  always  prevails,”  Trine 
added. 


On  March  28,  2014,  a New  Jersey 
federal  district  court  refused  to  reduce 
a prisoner’s  attorney  fee  award  to  11.50 
(i.e.,  150%  of  his  $1.00  nominal  damages 
award)  pursuant  to  the  Prison  Litigation 
Reform  Act  (PLRA),  in  a case  involving 
due  process  violations  during  a disciplinary 
hearing.  The  court  further  ordered  a new 
disciplinary  hearing  that  comported  with 
due  process  requirements;  however,  the 
Third  Circuit  reversed  as  to  the  new  hearing 
and  the  attorney  fee  award,  reducing  the  fee 
award  to  $1.50. 

In  2006,  New  Jersey  prisoner  Gary 
Harris  sent  money  to  another  prisoner’s 
niece,  and  mailed  two  letters  that  allegedly 
used  “code  words”  to  refer  to  street  gangs. 
He  was  segregated  and  charged  with  two 
disciplinary  rule  violations,  including  a 
“*.010”  violation  for  participation  in  a se- 
curity threat  group-related  activity. 

The  disciplinary  hearing  officer  failed 
to  conduct  an  independent  review  of  the 
“code  words”  letters  or  allow  Harris  to  re- 
view the  letters  before  or  during  the  hearing, 
which  denied  him  a meaningful  opportu- 
nity to  prepare  and  present  a defense. 

Harris  was  found  guilty  and  sanctioned 
with  solitary  confinement  and  loss  of  com- 
mutation credits.  He  then  filed  suit,  alleging 
that  the  hearing  officer  had  deprived  him 
of  due  process  by  failing  to  independently 
examine  the  “code  words”  letters  and  by 
denying  him  an  opportunity  to  review  the 


CCA  continues  to  operate  the  Crowley 
County  Correctional  Facility;  Washington 
removed  its  prisoners,  and  according  to 
the  CDOC  the  facility  “no  longer  accepts 
out-of-state  prisoners.”  William  Trine  is  a 
board  member  of  the  Human  Rights  De- 
fense Center,  which  publishes  Prison  Legal 
News,  and  we  commend  him  and  the  other 
attorneys  who  represented  the  plaintiffs, 
including  Cheryl  Trine  and  Adele  Kimmel 
with  Public  Justice,  for  their  exceptional 
efforts  in  this  case. 

Additional  sources:  Colorado  Trial  Lawyers 
Association,  www.thedenverchajuiel.com, 
www.doc.state.co.us,  CBS4,  http://thinkout- 
sidethecage2.  blogspot.  com,  Westword 


letters.  The  district  court  granted  summary 
judgment  to  Harris  on  the  due  process  vio- 
lation. However,  since  Harris  had  admitted 
to  the  other  disciplinary  charge  and  could 
have  received  the  same  sanction  that  was 
imposed,  the  court  awarded  only  $1.00  in 
nominal  damages  for  his  “technical  victory.” 

The  district  court  then  directed  the 
parties  to  brief  an  appropriate  attorney  fee 
award  for  Harris’ pro  bono  counsel,  in  light 
of  Farrar  v.  Hobby,  506  U.S.  103  (1992)  and 
Velius  v.  Twp  of  Hamilton,  466  Fed.Appx. 
133  (3d  Cir.  2012).  Ultimately,  the  court 
awarded  Harris  $300  in  attorney  fees. 

The  defendants  moved  for  reconsid- 
eration, arguing  that  the  cap  on  attorney 
fees  imposed  by  the  PLRA,  42  U.S.C.  § 
1997e(d)(3),  required  reduction  of  the  $300 
attorney  fee  award  to  $1.50  - or  150%  of 
the  $1.00  nominal  damages  award. 

The  district  court  observed  that  the 
plain  language  of  § 1997e(d)(2)  applies 
only  “If  the  award  of  attorney  fees  is  not 
greater  than  150  percent  of  the  judgment.” 
Although  “some  courts  found  that  this 
150%  cap  should  also  apply  to  a ‘greater- 
than-150%’  scenario,”  the  district  court 
noted  that  “those  courts  that  meticulously 
examined  this  issue  declined  to  adopt  a 
cavalier  approach  and  elected  to  tread 
carefully.” 

The  court  held  that  the  “expansion  of 
this  150%  cap  to  all  cases  would  automati- 
cally render  these  words,  i.e.,  ‘if’  and  ‘not,’ 
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wholly  meaningless,  offending  the  rules  of 
statutory  construction.” 

The  court  also  observed  that  “nothing 
in  the  statute  or  its  legislative  history  sug- 
gests that  Congress  was  encouraging  the 
courts  to  insult  those  lawyers  who  gener- 
ously give  their  time,  wisdom  and  ardor  to 
the  noble  cause  of  pro  bono  litigation  by 
penalizing  these  attorneys  for  their  clients’ 
Pyrrhic  victories  by  awarding  them  a ‘buck 
and  two  bits’  fee  insufficient  to  purchase 
even  a box  of  cereal.” 

The  district  court  discounted  the  ap- 
pellate rulings  to  the  contrary  cited  by  the 
defendants,  stating  they  “cannot  be  harmo- 
nized with  the  statute  itself  and  the  rules 
of  statutory  construction. ’’The  court  denied 
the  defendants’  motion  for  reconsideration 
and  amended  its  prior  order  to  include 
injunctive  relief  in  the  form  of  a “cura- 
tive” disciplinary  hearing  that  comported 
with  due  process.  See:  Harris  v.  Ricci,  8 
F.Supp.3d583  (D.N.J.  2014). 

At  the  curative  disciplinary  hearing 
held  on  April  24,  2014,  Harris  was  found 
not  guilty  of  the  “*.010”  charge.  He  asked 
the  district  court  to  increase  the  damages 
award  as  a result  of  this  development  but 


the  court  declined,  in  part  because  it  had 
lost  jurisdiction  after  the  parties  cross  ap- 
pealed - with  Harris  seeking  an  increase 
in  damages  on  appeal,  and  the  defendants 
seeking  to  reduce  the  attorney  fee  award 
from  1300  to  $1.50. 

The  Third  Circuit  held  on  December 
30, 2014  that  the  district  court  had  prop- 
erly awarded  nominal  damages  to  Harris 
on  his  procedural  due  process  claim,  as 
he  did  not  establish  that  the  due  process 
violation  had  caused  an  actual  injury.  The 
appellate  court  also  found  that  the  PLRA 
clearly  limited  attorney  fees  to  150%  of  the 
judgment  in  prisoners’  cases,  and  therefore 
reduced  the  fee  awarded  to  Harris’  attorney 
to  $1.50.  Further,  although  acknowledging 
the  matter  was  “likely  moot,”  the  Court  of 
Appeals  reversed  the 
district  court’s  grant 
of  injunctive  relief  in 
the  form  of  a curative 
disciplinary  hearing. 

Thus,  the  dam- 
ages award  remained 
at  $1.00  and  the  at- 
torney fee  award  was 
reduced  to  $1.50. 


Harris  had  sought  $1.9  million  in  his  law- 
suit. See:  Harris  v.  Ricci,  2014  U.S.  App. 
LEXIS  24582  (3d  Cir.  2014).  P 
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Susan  L.  Burke 

Please  contact  me  if  you  want  to  join 
the  nation-wide  class  actions  against 
telephone  companies  who  have  been 
overcharging  inmates  and  their  fami- 
lies for  phone  calls. 

Susan  L.  Burke 
Law  Offices  of  Susan  L.  Burke 
1611  Park  Avenue 
Baltimore  MD21217 
Phone  41 0.733.5444 
Website:  www.burkepllc.com 


Lifetime  Liberty  Group 

A Non-Profit  Organization  * * 

Lifetime  Liberty  Group  was  established  to 
help  prisoners  achieve  and  maintain  freedom. 
We  invite  you  to  enroll  today. 


Financial  Learning 
Account 


Help  From  Outside,  For  Humanity  Inside. 

Offering  basic  services  on  I he  ootsiiie. 


Keep  your  funds  safe,  save  fcr 
release  and  enroll  in  the  only 
reentry  program  that  incorpo- 
rates ’Real  World  Tools"  «i  with 
Education  and  Support.  Our  Financial  Learning 
Account  is  specially  designed  to  allow  you  to  learn 
how  to  manage  your  money  while  giving  you  the 
ability  to  make  real  financial  transactions.  We  use 
our  own  financial  software  that  is  specifically 

designed  to  separate  all  funds.  This  is  not  a personal  bank  account,  it  requires 
no  personal  information,  power  of  attorney  or  notarization.  Claim  your  right  to 
financial  freedom  end  learn  about  money  management  and  budgeting,  while 
having  instant  access  to  your  funds. 

On*  pa  go  Application  A $100  initial  Deposit  - $25  Enrollment  Foe  - $50  Min  Balance 


Reasons  to  Enroll  Today: 


Post  Conviction  Report  & 
Release  Plan  Preparation 


2. 


3. 


1 . Our  customized  Post 
I Conviction  Report  and  Release 
Plan  (PRRP)  « drastically 

increases  the  client's  odds  at  being  granted  parole  and 
obtaining  housing  and  employment  after  released. 

We  offer  an  evidence  based  combination  of  Rea'  World  tools.  Education 
and  Support  that  is  proven  to  decrease  recidivism. 

Lifetime  Liberty  Group  offers  our  clients  the  ability 
to  meet  ’Extraordinary  Rehabilitation  Efforts'  as 
defined  by  courts  and  used  as  reason  to  reduced 
sentences. 


TOLIFE, 
LIBERTY 
« PURSUIT* 

HAPP  ESS^j 


cz T Education  Courses: 

Reentry  Support  Banking  and  Financial  Management 
Center  Personal  Reentry  Guide  and  Journal 

Post  Conviction  Report  and  Release  Plan  Template 


Help  From  Outside  under- 
stands what  you're  going 
through.  We  can  help  you 
accomplish  the  things  you 
need  to  get  done  but  canY. 

Wc  offer: 

- H|gh  standards  & ethics 

- Timely  & professional  services 

- Personal  touch 


h«  excellent  bu&irire  etiquette  and  ethics . 
-T  Brown 


T Tike  that  you  sent  a personal  letter 
HFO  Is  more  personable  than  your  competitors 
-A.  Mitchell 


13  Adminastr&tiv*  Sorvcca,  Dnpai.it:.  & Withdrawal:;,  All  3 Credit  Report*, 
Internet  Research  and  Purchasing,  Flower  & Fruit  Delivery,  Gift  Cards,  Greeting 
Cards,  Musical  Emails,  Photo  Reproduction,  Photo  Book  Creation,  Typing, 
Ocwitive/Tochnical  Writing,  Image  Research,  Graphic  Die.ign,  Rissumc/Portfolio 
Creation  Book,  Publishing,  Website  Design  and  more  ... 

Program  Participants  benefits:  Deposits,  Account  Maintenance,  Statements, 
Transitional  Address  with  daily  mail  p*ck  up  and  Gmail  address. 

Don't  want  to  enroll,  no  worries...  See  our  On  Demand  Services. 


WE'VE  MOVED!  PLEASE  CONTACT  US  AT  OUR  NEW  ADDRESS: 


For  a brochure  and  application  please  send  a SASE  to: 

Help  From  Outside  | 2620  Bellevue  Way  NE  #200 1 Bellevue.  WA  98004 
206.486.6042  | www.helpfromoutside.com 


For  more  information  - send  $4  50 

Money  Orders  or 
Institution  Checks  Only 

Make  payable  to  "Lifetime  Liberty 
Group"  for  our  Reentry  Program 
Booklet  and  Application  Package. 


Q 


Lifetime  Liberty  Group 

122  Lakeshcre  Drive,  Ste  692 
Lake  Harmony,  PA  18624-0692 
www.lifetimelibertygroup.org 
info®  I ifetimelibertygroup.org 
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"Damning"  Audit  Sharply  Criticizes  Corizon 
in  Allegheny  County,  Pennsylvania 


In  December  2014,  Allegheny  County, 
Pennsylvania  Controller  Chelsa  Wag- 
ner released  an  audit  report  on  Corizon 
Health’s  compliance  with  its  contract  to 
provide  medical  care  at  the  county  jail  in 
Pittsburgh. 

The  audit  cited  14  areas  in  which  the 
company  allegedly  failed  to  perform  con- 
tractually-required services,  ranging  from 
failure  to  maintain  emergency  equipment 
to  long  delays  in  providing  prisoners  with 
physical  exams  and  medication.  Accord- 
ing to  Marion  Damick,  a representative  of 
the  Pennsylvania  Prison  Society  and  past 
director  of  the  Pittsburgh  chapter  of  the 
ACLU,  “None  of  the  14  allegations  were 
a surprise  to  anyone  who  has  been  around 
the  Allegheny  County  Jail  this  past  year. 
The  problem  is  how  to  correct  the  situation 
considering  the  contract.” 

The  jail  holds  approximately  2,700 
prisoners  on  any  given  day.  Allegheny 
Correctional  Health  Services  (ACHS),  a 
nonprofit  organization  affiliated  with  the 
county’s  health  department,  previously  pro- 
vided medical  services  to  prisoners  before 
the  county  contracted  with  Corizon  in  Sep- 
tember 2013.  Like  other  jurisdictions  that 
contract  with  private  companies,  Allegheny 
County  was  trying  to  find  a better  solution 
to  manage  and  reduce  costs  at  the  jail. 

Corizon’s  contract  with  the  county, 
for  an  initial  two-year  term  that  began  on 
September  1, 2013,  includes  three  one-year 
extensions.  The  contract  requires  Allegh- 
eny County  to  pay  $11.5  million  per  year 
with  increases  for  inflation.  Based  upon 
numerous  complaints  about  Corizon’s 
performance  at  the  jail  since  the  contract 
began,  Wagner  was  concerned  the  company 
was  not  honoring  its  obligations.  She  called 
the  findings  of  the  audit  “damning.” 

The  report  by  the  Controller’s  Office 
described  many  of  the  same  complaints  that 
have  been  documented  in  other  jurisdictions 
that  have  contracted  with  Corizon.  Wagner 
requested  punitive  damages  in  the  amount 
of  $20,000  as  a result  of  the  Allegheny 
County  jail  losing  its  accreditation  from 
the  National  Commission  on  Correctional 
Health  Care  (NCCHC).  The  contract  stipu- 
lates that  “Corizon  and  the  County  shall 


by  Gregory  Dober 

maintain  NCCHC  accreditation  throughout 
the  term  of  this  Agreement.” 

The  accreditation  had  expired  in  Janu- 
ary 2013  while  the  county  was  debating 
the  merits  of  hiring  a private  medical 
care  provider  and  preparing  a request  for 
proposals.  The  Controller’s  Office  could 
not  find  an  extension  granted  by  NCCHC 
to  allow  for  the  transition  of  medical  ser- 
vices at  the  jail  from  ACHS  to  Corizon. 
In  early  2014,  NCCHC  was  asked  to 
visit  the  facility  in  hopes  of  getting  the 
accreditation  process  back  on  track  and 
providing  technical  assistance  to  Corizon 
and  jail  staff.  During  their  visit,  NCCHC 
officials  noted  several  areas  that  would 
need  corrective  action  before  they  could 
renew  accreditation.  The  county  expected 
those  deficiencies  to  be  rectified  and  the 
accreditation  process  to  start  immediately; 
however,  Corizon  and  the  jail  apparently 
failed  to  do  so. 

In  Corizon’s  response  to  the  audit,  the 
company  argued  that  its  contract  began 
in  September  2013  and  the  accreditation 
renewal  schedule  was  “overly  aggressive.” 
Yet  after  17  months  under  Corizon’s  man- 
agement, the  jail  still  was  not  accredited.  As 
for  the  $20,000  in  damages,  the  company 
countered  there  were  no  findings  that  it 
had  “failed  to  meet  essential  or  important 
standards  with  the  resultant  loss  of  ac- 
creditation.” 

Subsequently,  in  January  2015  the 
Pittsburgh  Post-Gazette  reported  on  the 
deaths  of  two  prisoners  at  the  county  jail, 
and  noted  that  the  facility’s  mortality  rate  in 
20 1 4 - seven  deaths  that  year  - was  roughly 
double  the  national  average.  NCCHC 
accreditation  may  not  have  lowered  the 
mortality  rate,  but  it’s  difficult  to  understand 
how  Corizon  could  argue  that  “important  or 
essential  standards”  were  being  met  while 
prisoners  were  dying  at  around  twice  the 
national  average. 

For  example,  prisoner  Frank  Smart, 
39,  died  48  hours  after  being  booked  into 
the  jail  following  his  weekend  arrest  for 
using  a counterfeit  bill  to  purchase  football 
playoff  tickets.  His  attorney,  Lee  Rothman, 
told  the  Post-Gazette  that  Smart  “had  a 
seizure  disorder  his  entire  life....  It’s  my 


understanding  that  he  was  complaining 
of  needing  medication  or  else  he’d  have  a 
seizure,  and  they  said  he  would  have  to  wait 
until  Monday.”  Smart’s  death  is  reportedly 
being  investigated. 

The  audit  also  found  that  Corizon  has 
not  maintained  sufficient  staffing  levels  at 
the  jail  - a complaint  that  has  been  an  on- 
going and  contentious  issue.  According  to 
the  audit,  78%  of  the  shifts  were  staffed 
below  contractual  minimums;  the  report  es- 
timated that  the  jail  was  short  an  equivalent 
of  six  healthcare  employees  per  24-hour 
workday.  Allegheny  County’s  contract  with 
Corizon  “is  a fixed  price  contract,”  the  audit 
noted.  “Given  that  Corizon  has  an  incentive 
to  lower  its  costs  to  increase  the  profit  it 
realizes  under  the  contract,  the  Allegheny 
County  Jail  should  have  been  monitoring 
Corizon’s  contractual  performance  to  en- 
sure that  the  Jail  was  receiving  the  services 
for  which  it  was  paying.” 

In  its  reply,  Corizon  acknowledged 
some  staffing  issues  but  blamed  the  inher- 
ited staff  it  had  received  from  ACHS  as  well 
as  “unjustified  criticism  of  Corizon  Health 
in  the  media  which  hampered  recruitment.” 

PharmaCorr,  a division  of  Corizon, 
is  the  pharmaceutical  manager  at  the 
Allegheny  County  jail,  and  the  audit 
noted  numerous  deficiencies  in  contrac- 
tual compliance  by  PharmaCorr  as  well. 
PharmaCorr  boasts  on  its  website  of  cost  ef- 
fective and  efficient  inventory  management 
for  medications.  However,  the  audit  found 
serious  problems;  for  example,  62%  of  the 
time  the  pharmacy  reordered  drugs,  it  said 
it  had  zero  quantity  of  the  drug  on-hand  be- 
fore reordering.  This  resulted  in  medication 
shortages,  emergency  orders  and  priority 
shipments  of  necessary  medicines. 

Medications  are  provided  twice  a day 
for  prisoners  in  the  jail’s  general  popula- 
tion and  more  frequently  for  those  in  the 
infirmary  or  mental  health  units.  A consis- 
tent issue  with  Corizon  and  PharmaCorr 
services  has  been  the  untimely  provision 
of  medication.  The  audit  noted  that  of  298 
prescription  forms  examined,  54%  were 
filled  late,  with  delays  ranging  from  1 to 
58  days.  For  22%  of  the  prescriptions,  the 
documentation  was  so  poor  that  the  Con- 
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trailer's  audit  could  not  determine  if  they 
were  timely  or  late.  Despite  Corizon  blam- 
ing nursing  staff  for  not  following  proper 
procedures  for  refilling  prescriptions,  the 
company  could  not  provide  evidence  to 
that  effect. 

The  audit  further  noted  that  32%  of 
prisoners  whose  medical  intake  examina- 
tion forms  indicated  a need  for  healthcare 
had  no  documentation  as  to  whether  any 
follow-up  care  was  in  fact  provided.  The 
contract  requires  that  “Physical  exams  are 
to  be  routinely  completed  within  14  days 
of  admission  to  the  Jail.”  With  respect  to 
prisoners  incarcerated  14  days  or  longer, 
the  audit  found  that  23%  of  their  medical 
files  contained  no  indication  that  a physical 
exam  had  ever  been  performed.  In  addition, 
the  report  said  that  in  60%  of  the  files  ex- 
amined, the  physical  exam  was  performed 
from  1 to  55  days  late. 

The  Allegheny  County  contract  also 
stipulates  that  “Corizon  shall  cause  and 
require  to  be  maintained  complete  and 
accurate  medical  records  for  each  imnate 
housed  in  the  Facility  who  has  received 
healthcare  services  during  the  tenn  of  this 
Agreement.”  Yet  the  audit  found  various 


deficiencies  or  inconstancies  in  medical 
charts.  For  example,  the  pharmacy  had 
dispensed  medications  to  7 of  25  prison- 
ers selected  for  the  audit  (28%)  absent 
supporting  orders  or  progress  notes  for 
the  medications  in  the  prisoners’  medical 
records.  In  another  sample,  the  audit  found 
that  20%  of  the  medications  were  dispensed 
without  adequate  orders  or  follow-up  as  to 
the  patient’s  response  to  the  drags.  Further, 
the  report  noted  that  these  deficiencies  and 
inaccuracies  in  recordkeeping  also  related 
to  physical  exams,  sick  call  requests  and 
other  clinical  services. 

Another  issue  addressed  in  the  audit 
was  Corizon’s  failure  to  implement  an 
electronic  medical  records  system.  The 
contract  stipulates  that  the  company  “shall 
provide  the  County  with  CorrecTek’s  Elec- 
tronic Medical  Record  Solution  (“EMR”) 
inclusive  of  implementation  and  system 
maintenance.”  The  EMR  system  was  to 
be  implemented  in  September  2014  and 
functional  within  90  days;  however,  the 
audit  found  that  as  of  October  2014,  no 
dates  had  been  established  for  when  the 
system  would  be  implemented. 

Placing  prisoners  in  solitary  confine- 


ment has  been  the  subject  of  extensive 
debate  in  the  criminal  justice  field.  Many 
mentally  ill  prisoners  languish  in  isola- 
tion for  months  and  even  years  without 
proper  healthcare,  and  the  county’s  contract 
with  Corizon  requires  staff  to  assess  and 
document  each  prisoner’s  medical  and 
behavioral  health  prior  to  placement  in 
segregation.  The  audit  found  that  83%  of  the 
prisoners  in  segregation  had  not  received 
such  an  assessment.  In  addition,  there  was 
no  documentation  that  indicated  medical  or 
mental  health  care  rounds  in  the  segregation 
units  had  been  performed. 

The  Controller’s  audit  criticized  Co- 
rizon’s firing  of  Sister  Barbara  Finch  in 
January  2014.  Several  weeks  after  the 
United  Steel  Workers  (US  W)  filed  a petition 
to  unionize  employees  at  the  jail,  Finch,  a 
Catholic  nun  with  over  40  years  of  nursing 
experience,  was  terminated  following  her 
criticism  of  safety  and  healthcare  deficien- 
cies at  the  facility.  The  USW  filed  an  unfair 
labor  practice  complaint  with  the  National 
Labor  Relations  Board  on  Finch’s  behalf, 
arguing  that  she  was  unfairly  fired  for 
engaging  in  union  activities.  In  February 
2014,  employees  at  the  jail  voted  to  ap- 
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comprehensive  health  care,”  stated  Bret  Gregory  Dober  is  a freelance  writer  in  health- 
Grote,  legal  director  for  the  Abolitionist  care  ethics  and  has  been  a contributing  'writer 
Law  Center.  for  PLN  since  2007.  He  holds  advanced  degrees 

in  bioethics  and  health  care  ethics  from  Loyola 
Sources:  Allegheny  County  Controllers  Offce,  University  of  Chicago  and  Duquesne  Univer- 
Pittsburgh  Post-Gazette , www.wesa.fm  sity  in  Pittsburgh. 

Georgia  Deputies  Liable  for  Detaining  and 
Stripping  Man  in  Debt  Judgment  Execution 

by  David  Re  utter 


Corizon  Audit  (cont.) 


prove  the  USW  as  their  representative.  In 
Corizon’s  reply  to  the  Controller’s  audit,  it 
maintained  that  the  NLRB  did  not  charge 
the  company  or  the  jail  with  unfair  labor 
practices  and  that  Finch  had  been  rehired 
with  the  cooperation  of  the  bargaining  unit. 

The  audit  did  not  exclude  Allegheny 
County  officials  from  criticism,  and  ques- 
tioned the  county’s  ability  to  adequately 
oversee  the  Corizon  contract.  Despite  the 
company’s  extensive  history  of  litigation 
and  complaints  related  to  healthcare,  the  re- 
sponsibility for  monitoring  the  contract  was 
delegated  by  the  county  to  an  already  busy 
deputy  warden  at  the  jail,  in  addition  to  his 
or  her  regular  job  duties.  Upon  the  release 
of  the  Controller’s  audit,  Vic  Walczak,  legal 
director  of  the  ACLU  of  Pennsylvania,  told 
the  Pittsburgh  Post-Gazette  that  the  county 
should  hire  an  outside  monitor  to  oversee 
the  contract  and  make  the  findings  publicly 
available. 

The  audit  findings  by  the  Allegheny 
County  Controller’s  Office  mirror  many  of 
the  complaints  made  in  other  jurisdictions 
that  have  contracted  with  Corizon,  such 
as  Idaho,  Florida  and  Maine.  [See:  PLN, 
March  2014,  p.  1].  The  company’s  business 
model  apparently  involves  cutting  costs 
on  fixed- fee  contracts  through  reductions 
in  qualified  staffing  and  medical  services, 
which,  in  turn,  result  in  deficiencies  in 
record-keeping,  monitoring  and  dispensing 
medications,  intake  assessments,  etc.  When 
the  company  is  blamed  for  its  failures,  it 
deflects  the  blame  to  the  incompetence  of 
its  employees,  third-party  reviewers  and 
auditors,  and  the  media  for  “unjust  criti- 
cism” of  its  operations. 

What  Corizon  may  do  best  is  scape- 
goating others  for  its  poor  management  and 
performance.  Unfortunately,  government 
officials  are  so  concerned  about  the  rising 
cost  of  prisoner  healthcare  that  Corizon’s 
promises  to  cut  costs  often  induce  them  to 
contract  with  the  company  in  spite  of  docu- 
mented problems  in  other  jurisdictions. 

On  February  5,  2015,  a group  of  lo- 
cal citizens  formed  the  Allegheny  County 
Jail  Health  Justice  Project,  to  ensure  that 
Corizon  provides  adequate  medical  treat- 
ment to  prisoners.  “Our  basic  goal  is  very 
straightforward  and  that  is  that  all  people 
that  are  in  the  custody  of  the  Allegheny 
County  Jail  are  to  be  provided  timely  and 


The  Georgia  Court  of  Appeals  held 
in  March  2014  that  Fulton  County 
sheriff’s  deputies  who  detained  a man  to 
execute  a debt  judgment  can  be  held  liable 
for  violating  his  rights. 

Brooke  Payne,  the  former  manager  of 
R&B  group  En  Vogue,  was  in  a dressing 
room  with  the  group  while  they  waited  to 
perform  at  a concert  in  Atlanta  in  2009 
when  there  was  a knock  on  the  door.  A 
group  of  deputies  had  arrived  to  execute  a 
writ  of  fieri  facias  (fi.  fa.)  on  Payne  to  satisfy 
a prior  $300,000  judgment. 

Deputies  took  Payne  to  another  room 
and  showed  him  the  fi.  fa.,  which  he  signed. 
They  then  inquired  about  his  personal 
property.  He  produced  a backpack  and  the 
deputies  seized  a camcorder,  computer, 
clothing  and  a necklace. 

“That  was  in  the  bounds  of  the  law. 
They  have  the  right  to  execute  the  fi.  fa., 
but  the  limit  is  they  can  seize  what  is  in 
his  presence,”  said  Payne’s  attorney,  Herald 
Alexander.  “But  they  go  beyond  that,  they 
demand  he  tell  them  where  he’s  staying.” 

Over  Payne’s  “vehement  protests,”  the 
deputies  then  put  him  in  a sheriff’s  car  and 
drove  him  to  his  hotel,  located  a few  miles 
away,  so  they  could  seize  additional  property. 

As  his  attorney  stood  outside  the  hotel 
room,  the  deputies  told  Payne,  “Take  your 
clothes  off.  We  want  them  and  your  shoes. 
If  you  don’t  take  ‘em  off,  we’ll  take  ‘em  off  of 
you,”  Alexander  said. “They  took  everything, 
right  down  to  his  drawers. There  was  sworn 
testimonies  that  the  only  reason  they  didn’t 
take  his  [underwear]  was  that  the  judgment 
creditor  did  not  want  them. ’’They  also  took 
a necklace  Payne  was  wearing  that  had  a 
small  urn  bearing  his  father’s  ashes.  It  was 
never  returned. 

Payne  filed  suit  in  state  court  in  2011, 
naming  as  defendants  Fulton  County 
Sheriff  Ted  Jackson,  Deputy  Sgt.  Clinton 
McCrory,  Deputy  A.  Robinson  and  three 


“John  Doe”  deputies.  The  court  denied  the 
defendants’ motion  for  summary  judgment 
based  on  qualified  immunity,  and  allowed 
the  claims  against  the  deputies  and  Jackson 
to  proceed. 

The  deputies  argued  that  Payne  was 
never  under  arrest  and  had  voluntarily  ac- 
companied them  to  the  hotel.  The  Court 
of  Appeals,  however,  found  the  evidence 
showed  that  “Payne  made  several  requests 
that  he  be  allowed  to  leave  the  hotel  room 
and  to  speak  with  his  attorney,”  but  the 
deputies  detained  him  and  would  not  let 
him  leave  or  talk  with  his  lawyer. 

The  appellate  court  held  that  this 
evidence,  and  the  deputies’  incident  report 
which  “indicated  Payne  had  been  arrested 
at  some  point  during  the  execution  of  the 
fi.  fa.,”  could  allow  a jury  to  conclude  the 
deputies  had  “deliberately  intended  to  do 
a wrongful  act”  by  arresting  Payne  dur- 
ing execution  of  the  fi.  fa.  and  improperly 
detaining  him. 

“We  are  aware  of  no  authority  under 
which  a law  enforcement  officer  may  detain 
or  take  a judgment  debtor  into  custody  dur- 
ing the  execution  of  a fi.  fa.,  absent  exigent 
circumstances  or  probable  cause  to  believe 
that  the  debtor  had  committed  a crime, ’’the 
Court  of  Appeals  wrote. 

Therefore,  the  trial  court  was  correct  in 
allowing  the  claims  against  the  deputies. The 
appellate  court  held  that  the  claim  against 
Jackson  should  be  dismissed,  however,  as 
there  was  no  evidence  the  sheriff  had  acted 
with  malice  or  deliberate  indifference  to  a 
known  risk  of  harm  with  respect  to  his  su- 
pervision and  training  of  the  deputies.  The 
lower  court’s  order  was  thus  affirmed  in  part 
and  reversed  in  part,  and  the  case  remanded. 
See:  Jackson  v.  Payne,  326  Ga.  App.536,757 
S.E.2d  164  (Ga.Ct.App.  2014).  P^ 

Additional  source:  www.dailyreportonline. 
com 
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State  of  Washington  Prison  Phone  Justice  Campaign 

Fighting  the  High  Cost  of  Prison  and  Jail  Phone  Calls! 

The  Human  Rights  Defense  Center  (HRDC)  has  been  reporting  on  the  high  cost  of  telephone  calls 
from  prisons,  jails  and  other  detention  facilities  in  the  U.S.  for  over  two  decades  in  its  monthly 
publication  Prison  Legal  News.  An  award  of  funds  from  the  settlement  in  Judd  v.  AT&T , a prison 
phone-related  lawsuit,  has  allowed  us  to  launch  the  Washington  Prison  Phone  Justice  Campaign 
(WA  PPJ).  The  goal  of  the  campaign  is  to  eliminate  the  kickbacks  paid  by  telephone  companies  to 
detention  facilities  and  to  regulate  the  exorbitant  rates  charged  to  prisoners,  their  families  and  others 
who  accept  prison  phone  calls,  including  attorneys.  Video  visitation,  which  is  following  closely  on 
the  same  path  as  the  prison  phone  industry,  has  also  been  incorporated  into  the  campaign. 

HRDC  co-founded  the  national  Prison  Phone  Justice  Campaign  in  201 1,  which  resulted  in  a historic 
vote  by  the  FCC  in  August  2013  that  capped  the  rates  for  interstate  (long  distance)  prison  phone 
calls  at  $.25/minute  for  collect  calls  and  $.2 1/minute  for  debit  and  prepaid  calls.  Those  rate  caps 
became  effective  on  February  11,  2014.  While  this  has  helped  millions  of  families  stay  connected 
across  state  lines,  it  did  nothing  for  prisoners  incarcerated  in  Washington  State  who  make  local  and 
intrastate  (in-state)  calls,  estimated  by  the  FCC  to  constitute  85%  of  all  prison  and  jail  calls. 

Studies  show  that  a prisoner’s  ability  to  communicate  with  family  and  friends  while  incarcerated 
results  in  a smoother  transition  upon  release  and  reduces  recidivism.  However,  excessive  phone  rates 
hamper  and  sometimes  eliminate  the  ability  of  prisoners  to  stay  in  touch  with  their  loved  ones. 

We  need  everyone  affected  by  this  issue,  including  prisoners’  family  members  and  attorneys,  to  sign 
on  to  the  WA  PPJ  Campaign  and  tell  us  how  they  have  been  impacted  by  high  prison  and  jail  phone 
rates.  This  can  be  done  by  accessing  the  Campaign’s  website:  www.wappj.org.  Testimonials  and 
video  can  be  uploaded  to  the  site,  or  people  can  call  1-877-410-4863  to  record  their  comments.  Or 
comments  can  be  written  and  mailed  to:  HRDC,  Attn:  WA  PPJ  Campaign,  P.O.  Box  1151,  Lake 
Worth,  FL  33460.  We  also  need  billing  records  from  prepaid  accounts  (2012  to  current)  for  phone 
calls  received  from  detention  facilities,  to  demonstrate  the  actual  rates  charged  to  recipients  of  the 
calls.  Billing  records  can  be  emailed  to:  cwilkinson@humanrightsdefensecenter.org. 

Lastly,  any  donations  to  fund  the  campaign  are  both  needed  and  appreciated;  donations  can  be  made 
at  www.prisonphonejustice.org.  Only  with  your  support  will  we  be  able  to  end  the  abusively  high 
costs  of  prison  and  jail  phone  calls  in  Washington  State.  Thank  you  for  your  support,  and  please  tell 
others  about  the  Washington  Prison  Phone  Justice  Campaign  and  encourage  them  to  join! 
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GEO  Group's  Florida  Immigration  Detention  Center  "Horrifying" 


Hundreds  of  undocumented  im- 
migrants  are  housed  at  the  GEO 
Group-operated  Broward  Transitional 
Center  (BTC)  in  Pompano  Beach, Florida, 
and  many  are  victims  of  mistreatment  and 
policy  violations  according  to  a report  issued 
by  an  immigrants’  rights  group. 

The  71-page  report,  released  on  April 
29,2013  by  Americans  for  Immigrant  Jus- 
tice (AIJ),  included  stories  told  by  detainees 
to  AIJ  attorneys  over  the  previous  two  years. 

The  report  described  incidents  of  al- 
leged substandard  or  callous  medical  care, 
such  as  the  case  of  one  woman  who  was 
taken  for  ovarian  surgery  and  returned  to 
BTC  the  same  day;  she  was  still  bleeding 
when  placed  back  in  her  cell.  Then  there 
was  a male  detainee  who  had  been  passing 
blood  for  days  without  seeing  a doctor. 
The  report  also  included  examples  of  food 
poisoning,  sexual  assaults,  refusal  of  access 
to  legal  resources  and  substandard  pay  for 
detainee  labor. 

“There  are  a lot  of  different  problems 
there,”  said  AIJ  policy  director  Susanna 
Barciela.  “There  are  Dreamers  who  were 
detained  there,”  she  stated,  referring  to  the 
DREAM  Act,  which  would  provide  condi- 
tional permanent  residency  to  immigrants 
who  meet  certain  requirements. 

“There  have  been  cases  of  sexual  assault. 
We  see  people  with  potentially  valid  asylum 
claims  who  aren’t  given  an  opportunity  to 
apply  for  an  asylum  case,”  Barciela  added. 
She  said  the  AIJ  report  was  already  in 
progress  when  a pair  of  young  activists 
infiltrated  the  facility. 

The  report  supported  data  gathered  by 
two  National  Immigrant  Youth  Alliance 
(NIYA)  members,  both  illegal  immigrants, 
who  orchestrated  their  own  arrests  in  order 
to  be  housed  at  the  GEO-run  BTC. 

Once  inside,  the  NIYA  members  said 
they  found  examples  of  detainees  who  had 
been  unjustly  arrested,  some  who  were 
seeking  asylum  but  had  been  ignored  and 
others  who  were  confined  in  violation  of 
President  Obama’s  June  15,2012  directive 
to  defer  deportation  of  qualified  undocu- 
mented immigrants  age  30  and  younger 
who  were  brought  to  the  United  States 
before  age  16. 

The  700-bed  BTC,  which  houses 
595  men  and  105  women,  operates  under 


by  David  M.  Reutter 

a contract  worth  more  than  120  million 
annually,  holding  immigrants  detained  by 
U.S.  Immigration  and  Customs  Enforce- 
ment (ICE). 

Unlike  Miami’s  Krome  Service  Pro- 
cessing Center,  which  holds  immigrants 
with  more  serious  criminal  histories,  BTC 
houses  non-violent  detainees  who  have 
committed  minor  offenses,  such  as  driving 
without  a license,  or  no  crime  at  all.  It  also 
houses  newly-arrived  immigrants  seeking 
asylum  or  residency  in  the  U.S.  The  AIJ 
report  said  detainees  are  held  at  the  facility 
for  weeks  or  months. 

Juan  Pablo  Alvarez  Castaneda,  21, 
spent  five  months  at  BTC  after  being  de- 
tained by  ICE.  He  had  entered  the  United 
States  from  his  native  Colombia  in  2007  on 
a conditional  green  card  that  he  obtained 
through  marriage  to  an  American  citizen. 
A July  2011  arrest  for  marijuana  possession 
made  him  “inadmissible,”  and  he  was  held 
at  BTC  until  a judge  agreed  to  look  at  his 
case  and  prosecutors  dropped  the  posses- 
sion charge. 

Other  detainees  pose  no  threat  to  the 
public,  Castaneda  said.  He  related  the  story 
of  a man  who  could  not  produce  identifica- 
tion when  he  tried  to  buy  cigarettes,  raising 
the  suspicions  of  a government  agent  in  line 
at  the  store  with  him.  Another  man  was 
arrested  for  misusing  911  to  repeatedly  call 
about  a neighbor’s  threats. 

Detainees  and  their  attorneys  com- 
plain that  BTC  has  substandard  medical 
care  and  poor  food,  and  that  detainees  face 
prolonged  stays,  are  depressed  and  have 
insufficient  access  to  legal  representation. 
“It’s  bad,”  said  Castaneda.  “For  me,  it  was 
like  a year.  The  days  go  slow,  slow.” 

The  GEO  Group  has  vigorously  de- 
fended the  facility.  Company  spokesman 
Pablo  E.  Paez  said  in  a prepared  statement 
that  ICE  has  monitors  on-site  at  BTC,  and 
that  GEO  “adheres  to  strict  contractual 
requirements  set  by  ICE.  The  Center  is 
audited  and  inspected  by  ICE  on  a routine 
and  unannounced  basis.”  He  also  noted 
that  BTC  is  accredited  by  the  American 
Correctional  Association. 

To  document  alleged  abuses  at  the 
facility,  in  2012  NIYA  activists  Viridiana 
Martinez,  26,  and  Marco  Saavedra,  22, 
turned  themselves  in  to  gain  access  to 


BTC.  Both  are  illegal  immigrants  who 
were  brought  to  the  U.S.  as  children  by 
their  families. 

They  gathered  the  names  and  personal 
details  of  100  detainees  at  BTC,  then  pro- 
vided that  data  to  attorneys  and  journalists. 
Detainees  began  calling  a hotline  set  up  by 
NIYA,  which  started  publicizing  their  cases 
by  posting  online  petitions. 

Martinez  and  Saavedra  were  inside 
BTC  for  weeks  before  their  activities  were 
discovered.  Once  exposed,  they  were 
rushed  to  see  an  ICE  official  who  deter- 
mined they  were  eligible  for  release.  “They 
literally  kicked  us  out,”  Martinez  said. 

Their  claims  caught  the  attention  of 
26  members  of  Congress,  who  wrote  to 
then-ICE  Director  John  Morton.  “Some 
of  the  reports  coming  out  of  the  center  are 
horrifying,”  said  south  Florida  U.S.  Reps. 
Ted  Deutch,  Frederica  Wilson  and  Alcee  F. 
Hastings  in  September  2012. 

ICE  did  not  respond  to  the  lawmakers 
promptly,  leading  Deutch  to  send  a second 
letter,  scolding  ICE  for  the  “excessive  de- 
lay” and  demanding  an  immediate  reply. 
“It’s  certainly  time  for  us  to  hear  back,  and 
it’s  well  past  time  that  these  serious  issues 
be  addressed,”  he  said. 

GEO  Group  “has  provided  high  qual- 
ity residential,  medical,  and  programming 
services  in  a safe  and  secure  environment  to 
detainees”  at  BTC  for  more  than  a decade, 
the  company  wrote  in  a letter  to  the  Sun- 
Sentinel  when  asked  to  comment  on  the 
lawmakers’  remarks. 

Yet  a federal  inspection  found  there 
were  three  suicide  attempts  at  BTC  in  201 1 . 
It  also  found  that  10  detainees  were  not 
screened  within  two  weeks  of  their  arrival 
at  the  facility  as  required  by  ICE  standards. 
Detainee  Angel  Raymundo,  38,  said  he 
developed  a hernia  that  grew  to  the  size  of 
an  orange;  BTC  staff  gave  him  pain  medi- 
cation, but  refused  to  arrange  and  pay  for 
recommended  surgery.  ICE  later  released 
Raymundo  from  custody. 

BTC  is  the  only  privately-operated 
immigration  detention  center  in  Florida. 
“I  think  that  this  place  is  systematically 
set  up  to  keep  these  women  here  - and  on 
the  men’s  side,  the  men  - because  there’s 
money  being  made  in  this  place,”  Viridiana 
Martinez  said  on  a Democracy  Now!  radio 
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show.  “This  place  is  owned  by  a company, 
GEO.  And  every  time  someone  is  detained, 
they  are  given  money.” 

On  August  20, 2014,  dozens  of  immi- 
grants’ rights  activists  staged  a protest  at 
BTC,  blocking  the  entrance  to  the  facility. 
The  peaceful  event  was  organized  by  the 
Florida  Immigrant  Coalition  (FIC),  Stu- 
dents Working  for  Equal  Rights,  United 
Families,  Dreamer  Moms,  United  We 
Dream:  Tampa  Bay,  Homestead’s  Equal 


Rights  for  All  and  Haitian  Women  of  Mi- 
ami. Seven  students  were  arrested  during 
the  demonstration,  ranging  in  age  from 
18  to  26. 

“They  were  arrested  for  civil  disobe- 
dience after  they  blocked  the  entrance  so 
no  one  could  go  in  or  out,”  said  Mariana 
Martinez,  who  participated  in  the  protest. 
“They  were  trying  to  stop  the  deportation  of 
undocumented  people  for  the  day  because 
families  are  being  separated  every  day.” 


“The  inaction  of  Congress,  the  inac- 
tion of  our  president  - we’re  fighting  for 
our  families,”  added  Elizabeth  Taveras,  a 
communications  associate  with  FIC. 

The  seven  protestors  who  were  arrested 
were  later  released  on  bond. 

Sources:  Sun-Sentinel,  Miami  Herald, 
http://latino.foxnews.com,  www.geogroup. 
com,  http://hlogs.browardpalmbeach.com, 
www.immigrationdetention.org 


Rhode  Island  Prison  Guards  Collect  Double-Time-and-a-Half 

during  States  of  Emergency 


WHEN  HE  DECLARED  A STATE  OF 

emergency  - as  he  did  multiple  times 
after  being  elected  in  2010  - former  Rhode 
Island  Governor  Lincoln  D.  Chafee  had 
more  on  his  mind  than  just  public  safety. 
The  governor  acknowledged  that  he  was 
“really  aware  of  the  financial  ramifications” 
arising  from  a 2006  arbitration  ruling  which 
requires  that,  as  soon  as  the  emergency  is 
declared,  guards  who  remain  working  at  the 
state  prison  be  paid  at  two-and-a-half  times 
their  usual  wage  rate. 

So  concerned  was  the  governor  about 
the  financial  implications  of  declaring 
a state  of  emergency  that  he  admitted 
he  usually  lagged  behind  neighboring 
states  when  it  came  to  issuing  emergency 
declarations.  “Those  around  the  table  ... 
know  very  well  my  reticence  of  declaring 
a state  of  emergency  because  of  the  finan- 
cial ramifications,”  Chafee  said,  adding, 
“We’re  working  so  hard  at  keeping  every 
department  on  budget,  and  to  have  double- 
time-and-a-half  is  a big  factor.” 

In  2013,  the  Chafee  administration 
attempted  to  negotiate  a new  contract  with 


the  Rhode  Island  Brotherhood  of  Correc- 
tional Officers  (RIBCO),  the  union  that 
represents  state  prison  guards.  The  governor 
had  hoped  to  get  rid  of  the  costly  overtime 
policy,  but  apparently  was  unsuccessful. 

“Double-time-and-a-half,”  said 
Chafee.  “I’ve  never  heard  of  that  until  I 
became  Governor.” 

Indeed,  a similar  provision  does  not 
exist  in  the  contract  governing  wages  for 
employees  of  the  state’s  second-largest 
user  of  overtime  (behind  only  RIBCO), 
the  Department  of  Behavioral  Healthcare, 
Developmental  Disabilities  and  Hospitals 
(BHDDH).  When  a state  of  emergency  is 
declared,  BHDDH  employees  who  remain 
on  the  job  are  paid  at  the  rate  of  time-and- 
a-half  their  usual  wages. 

The  average  Rhode  Island  prison  guard 
is  paid  $28.93  an  hour.  That  pay  rate  jumps 
dramatically  to  around  $72.50  per  hour 
when  double-time-and-a-half  takes  efFect 
during  a state  of  emergency. 

Moreover,  under  the  2006  arbitration 
ruling,  it  is  not  only  prison  guards  who  re- 
main at  work  during  a declared  emergency 


who  receive  paid  overtime.  Even  guards 
who  are  scheduled  to  work  - but  get  sent 
home  - receive  overtime  pay,  though  at  the 
lower  rate  of  “only”  time-and-a-half. 

In  the  neighboring  state  of  Massa- 
chusetts, by  contrast,  guards  do  not  receive 
overtime  pay  when  the  governor  declares 
a state  of  emergency.  “Our  corrections 
[employees]  do  not  get  any  extra  pay,” 
said  Alex  Zaroulis,  a spokesperson  for  the 
Massachusetts  Executive  Office  of  Admin- 
istration and  Finance.  “They  are  considered 
emergency  personnel  and  when  a state  of 
emergency  is  called,  they  are  on  duty  with 
no  extra  pay.” 

According  to  a recent  news  report  in 
the  Providence  Journal,  a major  blizzard  that 
hit  Rhode  Island  in  January  2015  resulted 
in  an  estimated  $9  million  in  costs  to  state 
and  local  agencies  - including  “an  additional 
$400,000  in  overtime  bills”  at  the  state 
prison,  largely  due  to  double-time-and-a- 
half  paid  to  corrections  employees. 

Sources:  www.wpri.com,  www. providence- 
journal.  com 
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CDCR  Employees  Investigated,  Lose  Jobs 
for  Cell  Phone  Smuggling 


SOME  DID  IT  FOR  MONEY.  OTHERS  FOR 

love,  or  something  like  it.  Whatever 
their  motives,  at  least  21  California  Depart- 
ment of  Corrections  and  Rehabilitation 
(CDCR)  employees  faced  internal  investi- 
gations in  the  first  six  months  of  2014  for 
allegedly  smuggling  cell  phones  to  prison- 
ers, according  to  a recent  report.  Eleven 
were  fired  and  most  of  the  others  referred 
for  criminal  prosecutions. 

CDCR’s  Office  of  the  Inspector  Gen- 
eral (OIG)  reported  in  October  2014  that 
among  348  cases  of  serious  policy  viola- 
tions closed  between  January  1 and  June 
30,2014,21  state  prison  employees  - some 
guards,  some  administrative  or  medical  staff 
- were  accused  of  smuggling  contraband 
cell  phones.  The  other  cases  involved  use  of 
force,  sexual  misconduct,  abuse  of  position 
or  authority  and  other  violations. 

Before  October  2011,  cell  phone  smug- 
gling was  a firing  offense  but  not  illegal. 
That  changed  when  Governor  Jerry  Brown 
signed  into  law  SB  26,  a bill  supported  by 
CDCR  administrators  - who  argued  that 
prisoners  run  gangs,  intimidate  witnesses 
and  order  hits  using  cell  phones  - which 
makes  smuggling  or  possession  of  a cell 
phone  in  a state  prison  a misdemeanor 
punishable  by  up  to  six  months  in  jail  plus 
a $5,000  fine.  Prisoners  face  up  to  90  days 
loss  of  good  time  credits.  [See:  PLN,  Jan. 
2012,  p.38]. 

The  OIG  report  provided  details  about 
the  closed  investigations  involving  cell 
phone  smuggling  by  staff  members,  which 
had  occurred  between  2011  and  2014; 
cell  phones  were  found  in  around  15%  of 
contraband  cases,  compared  with  weapons 
(about  30%)  and  drugs  (almost  60%). 

One  of  the  cases  cited  in  the  OIG 
report  involved  an  October  19,  2013  in- 
cident in  which  a guard  “allegedly  was  in 
possession  of  numerous  contraband  items 
inside  the  secure  perimeter,  including  read- 
ing materials,  razor  blades,  a mirror,  a bottle 
of  cologne,  a small  knife,  scissors,  ear  buds, 
mobile  phone  chargers,  a fake  cigarette, 
and  two  fake  mobile  phones....  The  officer 
was  allegedly  dishonest  when  he  said  that 
he  had  these  contraband  items  to  lure  in- 
mates who  might  solicit  the  trafficking  of 
contraband.” 

In  another  case,  “an  officer  allegedly 


engaged  in  a sexual  relationship  with  an 
inmate.  The  officer  was  also  allegedly  overly 
familiar  with  that  inmate’s  family  when  the 
officer  sent  a picture  of  the  inmate  to  the 
inmate’s  family  via  the  officer’s  personal 
mobile  phone.  On  November  19,2013,  the 
officer  also  allegedly  brought  contraband 
into  the  institution,  including  a mobile 
phone,  tobacco,  and  electrical  devices.” 

On  December  17,  2013,  a superior 
court  ordered  former  CSP  Lancaster  guard 
Andre  Scott  to  stand  trial  for  smuggling 
drugs  and  cell  phones  to  incarcerated 
gang  members.  Scott,  42,  was  charged 
with  bringing  drugs  into  prison,  pos- 
session of  marijuana  for  sale,  possession 
for  sale  of  a controlled  substance,  sale  or 
transportation  of  marijuana  and  sale  or 
transportation  of  a controlled  substance. 
When  confronted  by  investigators  at  the 
facility,  Scott  had  packages  of  marijuana 
and  heroin,  as  well  as  cell  phones;  some  of 
the  packages  were  labeled  with  prisoners’ 
nicknames.  He  had  worked  at  the  CDCR 
for  at  least  ten  years. 

Prison  officials  reported  that  12,151 


On  August  12,  2012,  a Nevada  fed- 
eral  district  court  approved  a notice  of 
proposed  settlement  in  a class-action  civil 
rights  suit  brought  by  a Jewish  prisoner 
over  the  announced  intent  of  the  Nevada 
Department  of  Corrections  (DOC)  to 
stop  providing  kosher  meals.  However, 
45  of  the  300  Nevada  prisoners  who  were 
already  receiving  kosher  meals  objected 
to  the  proposed  settlement,  the  class  was 
later  decertified  and  the  case,  which  was 
dismissed  in  August  2014,  is  now  on  appeal 
to  the  Ninth  Circuit. 

As  a result  of  a settlement  in  prior 
federal  litigation,  Jewish  prisoners  held 
in  DOC  facilities  were  provided  kosher 
meals  at  an  annual  cost  of  about  $1.5 
million.  The  meals  came  from  an  outside 
catering  service  and  were  individually 
wrapped  in  disposable  trays.  In  2011, 
the  DOC  announced  its  intention  to 


contraband  cell  phones  were  found  in 
CDCR  prisons  and  conservation  camps  in 
2013.  The  number  of  confiscated  phones  is 
expected  to  decrease  with  the  installation  of 
“managed  access”  cell  phone  blocking  sys- 
tems - which  would  make  communication 
possible  only  from  approved  phones  - at  all 
CDCR  facilities  by  2015.  [See:  PLN,  Oct. 
2013,  p.40]. 

It’s  doubtful  that  cell  phone  smuggling 
will  be  completely  eradicated  throughout 
California’s  prisons,  according  to  CDCR 
spokeswoman  Dana  Simas,  because  there 
are  “always  some  bad  apples.” 

One  of  those  bad  apples,  a youth 
counselor,  allegedly  had  a sexual  relation- 
ship with  a juvenile  offender  and  gave 
the  offender  a cell  phone  on  February 
26,  2014.  The  counselor  subsequently 
resigned  pending  an  investigation,  ac- 
cording to  the  OIG.  FJ 

Source:  Semi-Ajinual  Report,  California 
Office  of  the  Inspector  Gejieral,  January-June 
2014  (released  October  2014);  www.cdcr. 
ca.gov;  www.theavtimes.com 


cease  providing  kosher  meals  and  require 
Jewish  prisoners  to  eat  a non-kosher 
“common  fare”  diet. 

Howard  Ackerman,  52,  an  Orthodox 
Jew  incarcerated  at  the  Lovelock  Correc- 
tional Center,  filed  a federal  class-action 
suit  pursuant  to  42  U.S.C.  § 1983,  alleg- 
ing that  the  change  in  the  DOC’s  kosher 
diet  policy  violated  his  First  Amendment 
rights  and  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLU- 
IPA),  42  U.S.C.  § 2000cc.  The  district 
court  approved  a class  that  included  three 
subclasses:  1)  DOC  prisoners  who  are 
practicing  Orthodox  Jews  and  receive 
the  current  kosher  diet;  2)  DOC  prison- 
ers whose  sincerely-held  religious  beliefs 
require  a kosher  diet,  and  who  submitted 
an  affidavit  of  inclusion  to  class  counsel; 
and  3)  DOC  prisoners  currently  receiv- 
ing the  kosher  diet  by  court  order  in  the 
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prior  litigation.  Ackerman  later  amended 
his  complaint  to  include  a claim  of  being 
transferred  to  another  prison  and  denied 
the  then-still-available  kosher  meals  in 
retaliation  for  filing  his  lawsuit. 

The  district  court  entered  an  injunc- 
tion to  prevent  the  DOC  from  serving 
non-kosher  meals  to  Ackerman  or  any  of 
the  other  Jewish  prisoners  receiving  kosher 
meals  who  were  affected  by  the  DOC’s 
policy  change. 

The  parties  then  agreed  to  settle  the 
case.  The  settlement  would  require  the 
DOC  to  receive  kosher  certification  of 
prison  kitchen  facilities  by  the  non-profit 
organization  Scroll  K / Vaad  Hakashrus. 
Kosher  meals  would  have  to  be  made 
available  to  class  members,  be  certified  by 
a rabbi  as  being  kosher  and  certified  by 
a DOC-hired  nutritionist  as  providing 
“proper  nutritional  values  for  the  dietary 
requirements  of  an  adult  male  between 
the  ages  of  21-55  years  with  moderate 
physical  activity  (30  minutes  or  more).” 
The  settlement  further  required  the  DOC 
to  maintain  the  certifications  and  to  make 
the  kosher  meal  plan  available  to  class 
members  in  minimum-security  facilities 


and  conservation  camps  as  well  as  higher- 
security  prisons. 

In  preparation  for  the  proposed  settle- 
ment, the  district  court  approved  a notice 
to  be  distributed  to  DOC  prisoners  that 
included  information  on  how  to  file  objec- 
tions. Many  Jewish  prisoners  did  just  that. 

Nearly  300  DOC  prisoners  were 
receiving  kosher  meals  under  the  prior 
federal  litigation.  Forty- five  objected  to 
the  new  kosher  meal  plan  on  the  grounds 
that  the  food,  which  would  be  prepared  in 
kosher-certified  prison  kitchens,  was  not 
up  to  the  standards  of  meals  served  to  the 
rest  of  the  DOC  population  and  lacked 
nutritional  value.  The  court  held  a fairness 
hearing  on  October  11, 2012  and  took  the 
matter  under  advisement. 

The  Nevada  Board  of  Examiners  had 
approved  contracts  to  provide  kosher  prison 
kitchens  and  rabbinical  supervision  of 
kosher  food  preparation;  however,  on  May 
3,2013  the  district  court  rejected  the  pro- 
posed settlement  agreement  and  dissolved 
the  preliminary  injunction.  The  court  also 
decertified  the  class. 

Ackerman  filed  emergency  objections 
seeking  reconsideration,  stating  the  court 


had  “stripped  the  Plaintiffs  of  their  guar- 
antee to  receive  kosher  food,  a protected 
First  Amendment  right,  dissolved  a class 
which  this  Court  had  already  certified,  and 
rejected  a settlement  agreement  based  on 
concerns  raised  by  certain  class  members 
about  issues  that  are  not  even  relevant  or  a 
part  of  the  instant  action.”The  motion  for 
reconsideration  was  denied  in  December 

2013. 

The  defendants  filed  a motion  to  dis- 
miss or  for  summary  judgment  on  April 
28,2014,  which  was  granted  by  the  district 
court  in  August  2014  because  plaintiffs’ 
counsel  had  failed  to  file  a response  to  the 
motion.  Under  a local  court  rule,  “[t]he 
failure  of  an  opposing  party  to  file  points 
and  authorities  in  response  to  any  motion 
shall  constitute  a consent  to  the  granting 
of  the  motion.” 

Ackerman  has  since  appealed  the  dis- 
missal to  the  Ninth  Circuit,  and  his  appeal 
remains  pending.  See:  Ackerman  v.  State  of 
Nevada  Department  of  Corrections,  U.S.D.C. 
(D.  Nev.),  Case  No. 2:ll-cv-00883-GWN- 
PAL.P 

Additional  source:  www.jta.org 
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Illinois  Prisoner  Receives  $12  Million 
Jury  Award  in  Medical  Neglect  Suit 

by  Matt  Clarke 


On  January  18,  2013,  an  Illinois 
federal  jury  awarded  a state  prisoner 
112  million  against  an  Illinois  Depart- 
ment of  Corrections  (DOC)  certified 
medical  technician  (CMT)  who  failed  to 
provide  anti-seizure  medication,  which 
caused  the  prisoner  to  have  a seizure 
that  resulted  in  severe  and  permanent 
brain  damage. 

Ray  A.  Fox  was  45  years  old  and  in- 
carcerated at  the  Stateville  Correctional 
Center’s  Northern  Reception  and  Classifi- 
cation Center  in  October  2007.  Stateville  is 
a DOC  intake  facility  where  prisoners  are 
held  temporarily  until  they  are  assigned  to  a 
specific  DOC  prison.  At  that  time,  Wexford 
Health  Sources,  Inc.,  a private  company,  was 
under  contract  to  provide  medical  services 
at  Stateville. 

Fox  suffered  from  epilepsy  or  a seizure 
disorder  and  took  anti-seizure  medication 
to  control  his  condition.  During  the  intake 
process,  a doctor  prescribed  him  200  mg  of 
phenytoin  and  30  mg  of  phenobarbital  to 
be  taken  daily.  However,  according  to  court 
records,  Fox  never  received  his  medication 
despite  repeated  requests  to  guards  and 
CMTs.  As  a result  of  the  lack  of  medication 
he  suffered  a seizure  about  two  weeks  after 
his  arrival  at  Stateville. 

Following  the  seizure,  Fox  was  dis- 


covered on  the  floor  of  his  cell  bleeding 
from  the  head  and/or  mouth,  and  suffer- 
ing from  severe  head  trauma,  intercranial 
bleeding  and  aspiration  pneumonia.  These 
injuries  resulted  in  permanent  brain  dam- 
age rendering  him  unable  to  walk,  partially 
blind,  disoriented  regarding  his  surround- 
ings and  requiring  constant  supervision. 
He  was  left  “mentally  disabled  and  totally 
without  understanding  or  capacity  to  make 
or  communicate  decisions  about  his  person, 
estate  or  financial  affairs. ’’Fox’s  mother  was 
appointed  plenary  guardian  of  his  person 
and  estate. 

With  the  assistance  of  Chicago  at- 
torneys Arthur  Loevy,  Michael  Kanovitz, 
Jon  Loevy  and  Elizabeth  Wang,  Fox’s 
mother  filed  a civil  rights  suit  in  federal 
court  pursuant  to  42  U.S.C.  § 1983,  alleg- 
ing violations  of  her  son’s  rights  under  the 
Fourth,  Eighth  and  Fourteenth  Amend- 
ments. Essentially,  the  lawsuit  claimed 
that  Wexford  routinely  delayed  or  denied 
prisoners  proper  medical  care  as  a cost- 
saving measure. 

The  suit  named  as  defendants  guards 
and  medical  staff  who  allegedly  ignored 
Fox’s  pleas  for  medical  attention  and  re- 
quests for  his  medication,  including  CMTs 
David  Barnes  and  Michael  R.  Borkowski. 
It  was  specifically  alleged  that  Barnes  and 


Borkowski  had  ignored  Fox’s  requests  for 
assistance  in  obtaining  his  medication  at 
least  two  to  three  times  per  shift;  that  they 
failed  to  provide  medical  care  when  Fox 
told  them  he  was  suffering  from  headaches, 
diarrhea,  trembling  and  the  shakes;  that 
they  ignored  clearly-visible  signs  of  his 
serious  illness;  and  that  they  failed  to  alert 
proper  medical  authorities  regarding  his 
condition  and  lack  of  medication.  It  was 
further  alleged  that  the  evening  before  the 
seizure,  Barnes  had  examined  Fox  in  his  cell 
but  ignored  the  fact  that  Fox  had  urinated 
on  himself,  vomited  on  his  blanket,  had  a 
headache  and  had  not  received  his  Dilantin 
(phenytoin),  and  did  not  report  Fox’s  situa- 
tion to  medical  officials. 

At  trial,  the  jury  awarded  Fox 
111,000,000  in  compensatory  dam- 
ages and  11,000,000  in  punitive  damages 
against  Barnes  while  finding  in  Borkow- 
ski’s  favor. 

Barnes’  motion  for  a new  trial  was  de- 
nied by  the  district  court  on  May  15, 2013, 
and  he  appealed  to  the  Seventh  Circuit  the 
following  month.  On  August  15, 2013,  the 
district  court  awarded  $1,234,180  in  attor- 
ney fees  and  $195,518.66  in  costs  to  Fox. 
Barnes’  appeal  remains  pending.  See:  Fox 
v.  Barnes,  U.S.D.C.  (N.D.  111.),  Case  No. 
l:09-cv-05453.  H 
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Oregon  Probation  Extended  for  Inability 
to  Pay  Financial  Obligations 

by  Mark  Wilson 


In  a July  9,  2014  ruling,  the  Oregon 
Court  of  Appeals  upheld  a trial  court’s 
extension  of  probation  for  failure  to  pay 
financial  obligations  due  to  poverty.  The 
Court  of  Appeals  concluded  that  Bearden  v. 
Georgia,  461  U.S.  660, 103  S.Ct.2064  (1983) 
did  not  control  because  the  failure  to  pay  did 
not  result  in  the  probationer’s  incarceration. 

Joseph  David  Bell  was  convicted  of 
several  ofFenses  in  Oregon  and  sentenced  to 
probation;  one  of  his  probation  conditions 
was  to  pay  restitution,  fines  and  assessments. 

When  Bell  did  not  pay  his  financial 
obligations,  the  court  extended  his  proba- 
tion for  12  months,  ordered  him  to  perform 
32  hours  of  community  service  and  assessed 
a 125  probation  violation  fee. 

Bell  appealed,  relying  exclusively  on 
Bearden  to  support  his  argument  that  the 
extension  of  his  probation  violated  the  Four- 
teenth Amendment,  because  the  state  failed 
to  “prove  that  he  could  have  made  payments 
but  did  not  and  ...  at  the  least,  the  court  had 
the  obligation  independently  to  ask  him  if  his 
failure  resulted  from  inability  to  pay.”Bell  did 
not  dispute  that  he  failed  to  pay,  but  claimed 
that  he  could  not  pay  due  to  indigence. 

The  Oregon  Court  of  Appeals  upheld 
the  probation  extension,  observing  first 
that  Bell  did  not  make  any  state  or  federal 
constitutional  arguments  beyond  the  Four- 
teenth Amendment  or  ofFer  any  authority 
except  Bearden. 

The  appellate  court  then  explained  that 
“ Bearden  unequivocally  does  not  apply  to 
situations  in  which  a probationer’s  failure  to 
pay  fines  or  restitution  results  in  some  sanc- 
tion less  onerous  than  imprisonment.”  As 
such,  Bearden  “does  not  hold  that  the  Due 
Process  Clause  of  the  Fourteenth  Amend- 
ment prohibits  imposing  nonincarcerative 
sanctions  on  a probationer  for  failing  to  pay 
fines  or  restitution.” 

Rather,  Bearden  holds  only  that  a pro- 
bationer cannot  be  imprisoned  for  failure 
to  make  required  payments  “unless  the 
probationer  failed  to  make  bona  fide  efForts 
to  pay  and  alternatives  to  imprisonment  are 
inadequate  in  a particular  situation.” 

Given  that  the  state  did  not  seek  to 
incarcerate  Bell  for  his  failure  to  fulfill 
the  financial  conditions  of  his  probation, 


the  Court  of  Appeals  rejected  his  Bearden 
challenge. 

“This  case  does  not  present  the  ques- 
tion of  who  has  the  burden  of  establishing 
bona  fide  indigence  or  its  absence  in  a case 
where  the  prosecution  does  seek  imprison- 
ment,’’the  Court  wrote.  Nor  did  the  Court’s 


decision  imply  “that,  even  in  a situation 
involving  sanctions  short  of  imprisonment, 
a court  is  prohibited  from  inquiring  into 
the  causes  of  a probationer’s  failure  to  make 
payments  and  adjusting  its  ruling  accord- 
ingly.”  See:  State  v.  Bell,  264  Ore.  App.  230, 
331  P.3d  1062  (Or.  Ct.  App.  2014). 
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Former  Michigan  Supreme  Court  Justice  Freed  from  Prison 


A former  Michigan  State  Supreme 
Court  Justice  is  once  again  a free 
woman  following  her  release  from  federal 
prison  after  serving  time  for  bank  fraud. 

Diane  Hathaway,  60,  was  released 
from  a minimum-security  women’s  prison 
in  Alderson,  West  Virginia  in  May  2014 
after  serving  slightly  more  than  40  weeks 
of  her  sentence.  The  facility,  often  referred 
to  as  “Camp  Cupcake,”  has  been  compared 
to  college  campuses. 

Hathaway  was  sentenced  to  one  year 
and  one  day  in  prison  after  pleading  guilty 
to  a felony  charge  of  bank  fraud,  which 
stemmed  from  the  short  sale  of  a luxuri- 
ous home  owned  by  Hathaway  and  her 
husband,  attorney  Michael  Kingsley,  who 
was  not  charged  in  the  scheme. 

The  U.S.  Department  of  Justice  accused 
the  couple  in  a November  2012  civil  filing 
with  fraudulently  concealing  more  than  $1 
million  of  their  net  worth  to  qualify  for  the 
short  sale.  In  short  sales,  banks  allow  finan- 
cially distressed  owners  to  sell  properties  for 
less  than  the  amount  they  still  owe,  which 
provides  a significant  benefit  to  borrowers 
who  seek  to  avoid  foreclosure  but  can’t  af- 
ford to  keep  making  mortgage  payments. 

Federal  authorities  charged  Hathaway 
with  bank  fraud  on  January  18, 2013  after 
they  learned  she  had  transferred  ownership 
of  a waterfront  property  in  Florida  to  her 
stepdaughter  so  she  could  qualify  for  the 
short  sale  of  the  couple’s  home  in  fashion- 
able Gross  Pointe  Park,  Michigan,  near 
Detroit.  She  told  ING  Direct,  a federally- 
insured  financial  institution,  that  she  could 
no  longer  afford  the  payments. 

The  sale  of  the  11.5  million  home  in 
Gross  Pointe  Park  allowed  the  couple  to 
erase  some  1664,000  in  mortgage  debt. 
The  home  eventually  sold  for  $850,000; 
afterwards,  the  Hathaways  transferred  the 
Florida  property  back  into  their  own  name. 

Hathaway  earned  54  days  for  good 
behavior  while  incarcerated,  plus  a 36-day 
credit  for  time  she  was  eligible  to  spend 
in  a halfway  house.  The  federal  Bureau  of 
Prisons  declined  to  send  her  to  a halfway 
house,  however,  fearing  she  might  run  into 
someone  she  had  sentenced.  In  all,  Hatha- 
way had  about  three  months  shaved  ofF 
her  366-day  sentence,  which  her  attorney, 
Steve  Fishman,  described  as  completely 
routine. 

“I  stand  before  you  a broken  person,” 


a tearful  Hathaway  had  told  U.S.  District 
Court  Judge  John  Corbett  O’Meara  at  a 
sentencing  hearing  in  May  2013.  “I  am 
ashamed,  embarrassed,  humiliated  and 
disgraced.” 

Hathaway  retired  from  the  Michigan 
Supreme  Court  on  January  7,  2013,  after 
the  Judicial  Tenure  Commission  filed  a 


Once  Virginia’s  chief  executioner, 
Jerry  Givens  put  62  people  to  death 
over  a 17-year  period  from  1982  to  1999. 
Then  he  had  an  epiphany  that  pushed  him 
to  use  his  experience  to  advocate  against 
the  death  penalty. 

Givens,  60,  became  a supporter  of 
capital  punishment  at  an  early  age.  While 
attending  a house  party  when  he  was  14, 
he  was  building  up  his  courage  to  ask  a girl 
to  dance  with  him.  A gunman  looking  for 
someone  else  at  the  party  suddenly  ran  up 
the  stairs,  firing  randomly  and  killing  the 
girl.  That  incident  infuriated  Givens  and 
solidified  his  belief  that  murderers  deserve 
to  die. 

By  1974,  Givens  was  working  at  a 
Philip  Morris  plant,  but  he  lost  his  job 
after  fighting  with  a co-worker.  He  applied 
for  a position  at  the  state  penitentiary,  and 
after  two  years  as  a guard  a supervisor  ap- 
proached him  about  working  on  death  row. 
He  accepted. 

His  first  execution  occurred  in  1984, 
and  he  felt  those  he  put  to  death  had  asked 
for  it.  “If  you  knew  going  out  there  that 
raping  and  killing  someone  had  the  conse- 
quence of  the  death  penalty,  then  why  are 
you  going  to  do  it?”  he  asked. 

The  day  before  Givens’  first  execution, 
the  death  row  team  began  a standard  24- 
hour  vigil.  The  goal,  he  said,  was  to  ensure 
the  condemned  prisoner  did  not  commit 
suicide  before  the  state  could  kill  him.  The 
circumstances  behind  that  execution  con- 
firmed Givens’  belief  in  the  death  penalty. 

One  of  three  brothers  in  a gang  respon- 
sible for  one  of  the  bloodiest  murder  sprees 
in  Virginia  history  plus  a death  row  escape, 
Linwood  Briley  seemed  a fitting  example 
of  why  capital  punishment  was  justified. 

Before  entering  the  death  chamber, 
Briley  asked  to  be  baptized.  He  was  taken 


complaint  seeking  her  suspension  for  “bla- 
tant and  brazen”  misconduct  associated  with 
private  real  estate  transactions.  [See:  PLN, 
Dec.  2013,  p.56]. 

Sources:  Detroit  Free  Press,  www.wxyz. 
com,  www.huffi7igto7ipost.com,  www.click- 
ondetroit.com 


to  the  prison’s  chapel  and  Givens  said  he 
prayed  alongside  him.  “We  don’t  know  our 
day  and  time,  but  these  guys  do,”  he  said  of 
prisoners  on  death  row.  “They  can  repent, 
this  is  the  advantage  they  have.” 

After  Briley  was  put  to  death  in  the 
electric  chair,  other  executions  came  in 
quick  succession  in  the  1980s  and  1990s. 
Virginia  was  second  only  to  Texas  in  the 
number  of  executions  performed  while 
Givens  was  the  state’s  chief  executioner. 

He  executed  Briley’s  brother,  James,  in 
1985,  and  Syvasky  Poyner,  who  had  killed 
five  women  over  an  1 1-day  crime  spree,  in 
1993.  Despite  his  certainty  in  the  righteous- 
ness of  capital  punishment,  Givens  still 
had  to  deal  with  his  emotions  when  putting 
people  to  death. 

“You  are  not  going  to  feel  happy,”  he 
said.  “You  feel  for  the  condemned  man’s 
family  and  the  victim’s  family.  You  have 
two  sets  of  families  that  are  losing  some- 
one.” 

The  epiphany  that  led  Givens  to  be- 
come an  activist  against  the  death  penalty 
came  in  two  phases.  The  first  involved 
an  exoneration.  Earl  Washington,  Jr.  was 
scheduled  to  die  in  Virginia’s  electric  chair 
in  1995.  Just  days  before  his  execution  date, 
his  attorneys  were  able  to  secure  a stay 
based  on  doubts  about  his  guilt.  Although 
he  had  admitted  to  raping  and  killing  a 
19-year-old  woman,  Washington,  who  had 
an  IQ  of  about  69,  gave  answers  that  were 
inconsistent  with  evidence  in  the  case. 

DNA  tests  strongly  indicated  that 
Washington  was  not  the  killer.  His  sen- 
tence was  commuted  to  life  in  prison  by 
then-Governor  L.  Douglas  Wilder.  Sub- 
sequent DNA  testing  with  more  advanced 
techniques  cleared  Washington,  and  he 
eventually  received  an  absolute  pardon. 

That  disturbed  Givens.  “If  I execute 
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an  innocent  person,  I’m  no  better  than  the 
people  on  death  row,”  he  said. 

The  DNA  testing  “was  a scientific 
process  totally  outside  the  system  that 
said,  ‘You’ve  got  the  wrong  guy,’”  stated 
Richard  Dieter,  executive  director  of  the 
Death  Penalty  Information  Center  and  an 
opponent  of  capital  punishment.  “The  fact 
that  you  had  the  entirely  wrong  person  was 
a revelation  to  some  people.” 

According  to  the  Innocence  Project, 
there  have  been  325  post-conviction  DNA 
exonerations  in  the  United  States,  in  both 
capital  and  non-capital  cases,  including  15 
in  Virginia. 

The  second  phase  of  Givens’  epiphany 
began  in  1999.  At  that  time  he  had  been 
promoted  to  the  rank  of  captain,  had  raised 
a family  and  was  a high  school  football  as- 
sistant coach.  While  he  was  still  the  state’s 
chief  executioner,  prosecutors  claimed  he 
was  also  conspiring  with  a friend  to  launder 
drug  money.  Givens  maintained  his  inno- 
cence but  was  convicted  and  sent  to  prison 
for  four  years,  which  solidified  his  distrust 
in  the  criminal  justice  system. 

“This  was  God’s  way  of  waking  me 
up,”  he  stated. 


As  he  walked  on  the  prison  yard,  Giv- 
ens said  God  asked  him  if  he  would  have 
executed  Jesus  if  Jesus  were  on  death  row, 
and  Givens  realized  he  could  no  longer 
support  the  death  penalty. 

After  a meeting  with  Jonathan  Shel- 
don, an  attorney  and  former  executive 
director  of  Virginians  for  Alternatives  to 
the  Death  Penalty,  Givens  began  attend- 
ing VADP  meetings  and  became  a board 
member  in  2009. 

His  work  in  giving  anti-capital  punish- 
ment speeches  across  the  country  hit  its 
high  point  at  a hearing  on  a 2010  bill  to 
expand  Virginia’s  death  penalty  to  include 
accomplices  to  murder.  “It  was  so  dramatic, 
you  could  hear  a pin  drop,”  said  state  Sena- 
tor J.  Chapman  Petersen.  “No  one  knew 
who  he  was,  and  then  he  announced  he 
had  been  the  state’s  chief  executioner,  and 
gave  an  emotional  and  raw  speech.  It  was 
something  out  of  Dickens.” 

Givens  also  testified  on  January  24, 
2014  against  a bill  (SB607)  to  restore  the 
electric  chair  as  Virginia’s  default  method 
of  execution  - a response  to  the  increas- 
ing difficulty  in  obtaining  lethal  injection 
drugs.  [See:  PLN,  March  2014,  p.46].  Af- 


ter hearing  his  testimony,  which  included 
descriptions  of  how  electrocution  left 
prisoners’  bodies  with  bums  and  blisters,  a 
legislative  committee  did  not  pass  the  bill, 
deadlocking  on  a tied  vote. 

Givens  continues  to  wonder  if  any  of 
the  people  he  executed  were  innocent.  “The 
only  thing  I can  do  is  pray  to  God  to  forgive 
me  if  I did,”  he  said,  “but  I do  know  this  - 1 
will  never  do  it  again.” 

Meanwhile,  the  machinery  of  death 
grinds  on;  Virginia  has  executed  110  people 
since  1982,  and  eight  prisoners  were  on  the 
state’s  death  row  as  of  February  2015. 

Sources:  The  Washington  Post,  http://hamp- 
tonroads.  com,  www.  deathpenaltyinfo.  org 
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Sovereign  Immunity  Doesn't  Bar  Attorney 
Fee  Award  Against  Georgia  DOC 


The  Georgia  Supreme  Court  held 
on  June  16,  2014  that  sovereign  im- 
munity does  not  bar  an  award  of  attorney 
fees  and  litigation  costs  against  the  Georgia 
Department  of  Corrections  (GDOC). 

The  ruling  resulted  from  certiorari 
review  of  an  appellate  court’s  decision  in 
a negligence  action  brought  by  former 
prisoner  David  Lee  Couch.  While  part 
of  a work  crew  from  Walker  State  Prison, 
Couch  was  working  as  a painter  during 
renovations  on  the  warden’s  house  in  2004. 
As  he  walked  through  the  kitchen,  he  fell 
when  a dry-rotted  joist  gave  way,  causing 
him  to  land  with  his  legs  straddling  the  joist. 

Couch  sustained  a severed  urethra 
which  resulted  in  several  surgeries,  and  later 
filed  a tort  action.  Sixteen  months  before 
trial,  the  GDOC  rejected  his  offer  of  settle- 
ment for  $24,000.  A jury,  however,  found 
state  prison  officials  liable,  awarding  Couch 
$105,417  in  compensatory  damages  on 
March  27, 2009.  The  verdict  was  upheld  on 
appeal.  See:  Couch  v.  GDOC,  312  Ga.  App. 
544, 718  S.E.2d  875  (Ga.  Ct.  App.  2011). 

With  post-judgment  interest  and 
court  costs,  the  award  totaled  $123,855.66 
when  Couch  moved  for  attorney  fees 
and  expenses.  The  trial  court  rejected  the 
GDOC’s  argument  that  sovereign  immu- 
nity prevented  an  award  of  fees  and  costs. 
The  court  then  found  that  Couch  had  a 40% 
contingency  fee  agreement,  and  limited  his 
attorney  fees  to  $49,542;  it  also  awarded 
$4,782  in  litigation  costs.  An  appellate 
court  affirmed. 

The  Georgia  Supreme  Court  granted 
review  on  the  sovereign  immunity  issue  and 
the  limiting  of  attorney  fees  to  the  contin- 
gency agreement.  As  to  sovereign  immunity, 
at  issue  was  the  “offer  of  settlement”  statute, 
OGA  § 9-ll-68(b)(2).  Relevant  here  was  the 
provision  that  a plaintiff  who  receives  a final 
judgment  greater  than  125%  of  a rejected 
settlement  offer  is  entitled  to  recover  reason- 
able attorney  fees  and  expenses  “[fjrom  the 
date  of  rejection  of  the  offer  of  settlement 
through  the  entry  of  judgment.” 

The  Supreme  Court  found  the  Geor- 
gia Tort  Claims  Act  (GTCA)  waives  state 
immunity  for  tort  claims.  It  also  found  an 
award  under  § 9-ll-68(b)  does  not  create 


by  David  Reutter 

an  independent  tort;  it  is  “wholly  depen- 
dent upon  the  parties’  conduct  during  the 
underlying  tort  action,”  which  led  to  “the 
conclusion  that  sovereign  immunity  is  in- 
deed waived  for  such  awards.” 

There  are  no  statutory  provisions  to 
show  “that  the  General  Assembly,  which 
waived  sovereign  immunity  for  tort  actions 
against  the  state  in  the  GTCA,  meant  for 
state  defendants  and  their  lawyers  to  then 
feel  free  to  violate  the  rules  set  forth  for  the 
proper  conduct  of  such  civil  litigation  and  thus 
sabotage  the  ‘just,  speedy,  and  inexpensive  de- 
termination’of  such  actions, ’’the  Court  wrote. 

Having  found  sovereign  immunity 
does  not  apply  to  attorney  fee  awards,  the 


Renowned  attorney  Dan  Manville, 
co-author  of  the  Prisoners’  Self-Help 
Litigation  Maiiual,  has  produced  another 
must-have  book  for  everyone  who’s  incar- 
cerated. 

Doing  time  necessarily  involves  fighting 
the  prison  disciplinary  system,  and  because 
disciplinary  charges  can  extend  your  time 
in  custody,  successfully  appealing  wrong- 
ful write-ups  has  a direct  impact  on  your 
eventual  freedom.  If  unsuccessful  in  appeal- 
ing a disciplinary  conviction,  you’ll  want  to 
challenge  it  in  court.  But  obtaining  justice 
in  the  courts  requires  extremely  careful  use 
of  the  administrative  appeals  process.  As 
Manville  thoughtfully  writes,  his  latest  book, 
the  Disciplinary  Self-Help  Litigation  Manual, 
“is  best  used  to  keep  inmates  out  of  court  by 
winning  either  at  the  misconduct  hearing  or 
during  the  prison  appeal  process.” 

With  around  2.2  million  prisoners  in 
the  United  States,  disciplinary  convictions 
result  in  an  enormous  number  of  appeals 
and  court  challenges. The  truth  is  that  most 
prisoners  fail  to  win  because  they  fail  to 
follow  strict  procedural  rules  designed  to 


state  Supreme  Court  turned  to  the  award 
itself  and  concluded  the  trial  court  had 
erred  in  calculating  the  fee  award.  Couch’s 
attorneys  sought  $250  an  hour  for  nearly 
370  hours  of  work,  or  $92,475.  A “contin- 
gency fee  agreement  is  not  conclusive,  and  it 
cannot  bind  the  court  in  determining  [the] 
reasonable  value”  of  an  attorney’s  work,  the 
Court  held.  The  judgment  was  affirmed 
in  part  and  reversed  with  directions  to 
calculate  Couch’s  attorney  fee  award  from 
the  date  of  the  rejection  of  the  settlement 
offer  through  the  entry  of  judgment.  See: 
Georgia  Department  of  Corrections  v.  Couch , 
295  Ga.  469,  759  S.E.2d  804  (Ga.  2014), 
reconsideration  denied. 


catch  the  unwary.  To  make  matters  worse, 
the  process  for  pursuing  administrative  ap- 
peals, and  later  court  challenges,  varies  from 
state  to  state.  While  U.S.  Supreme  Court 
decisions  have  outlined  the  fundamental 
constitutional  protections  for  prisoners  fac- 
ing disciplinary  charges,  the  bulk  of  relief 
arises  in  state  proceedings.  Manville  has 
scoured  the  controlling  case  law  in  every 
state,  as  well  as  federal  court  decisions,  and 
produced  a single  comprehensive  text. 

The  Disciplinary  Self-Help  Litigation 
Manual  is  no  dime  store  novel.  It  is  a seri- 
ous study  in  the  law.  But  with  it,  and  your 
local  jail  or  prison  policies,  you  need  not 
have  access  to  a law  library  to  protect  your 
interests  at  each  stage  of  the  disciplinary 
process,  from  the  hearing  to  administrative 
appeals  to  the  courts.  With  almost  1,700 
footnotes  that  contain  relevant  case  law 
citations  for  every  state,  one  can  prepare  an 
effective  challenge  to  disciplinary  charges. 

For  serious  rule  violations,  Manville 
examines  administrative  processes  and 
schools  the  reader  in  preparing  for  self- 
representation, such  as  how  to  deal  with 
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the  hearing  officer  and  how  to  question 
witnesses.  A separate  chapter  is  devoted 
to  the  topic  of  due  process  in  disciplinary 
hearings.  Grounded  in  the  landmark  U.S. 
Supreme  Court  case  of  Sandin  v.  Connor, 
Manville  discusses  loss  of  good  time,  alleg- 
ing an  “atypical  and  significant  hardship,” 
and  what  process  is  due. 

Another  chapter  covers  federal  case  law 
that  shapes  your  available  options  should 
you  lose  in  the  state  courts.  The  question  of 
whether  to  attack  your  disciplinary  convic- 
tion via  habeas  corpus  or  federal  civil  rights 
proceedings  is  covered,  and  important 
statute  of  limitations  rules  are  addressed. 

There  are  numerous  pitfalls  that  can 
prevent  a successful  challenge  to  a dis- 
ciplinary conviction.  Manville  examines 
such  topics  as  proper  exhaustion  of  admin- 
istrative remedies,  penalties  for  frivolous 
litigation,  the  limitations  of  the  AEDPA, 
requirements  of  the  Prison  Litigation 
Reform  Act,  collateral  estoppel  and  more. 

The  book  includes  a thorough  section 
on  federal  due  process  issues,  including 
notice,  the  right  to  be  heard,  confrontation, 
evidence,  a prompt  hearing,  the  appropriate 
standard  of  proof,  confidential  informants, 
good  time  credits,  damages,  double  jeopardy 
and  retaliation  by  prison  officials. 

This  solid  foundation  is  then  followed 
by  a state-by-state  summary  of  case  law 
related  to  disciplinary  convictions;  no  mat- 
ter which  state  you’re  in,  case  citations  are 
provided.  Plus  there  is  a chapter  specific  to 
the  federal  Bureau  of  Prisons. 

This  formerly  incarcerated  writer  expe- 
rienced retaliatory  disciplinary  charges  for 
writing  for  Prison  Legal  News  and  prevailing 
in  legal  actions,  and  thus  personally  knows 
the  incredibly  detailed  procedures  one  must 
follow  to  ultimately  get  to  court  and  obtain 


injunctive  relief  and  damages  for  wrongful 
disciplinary  convictions. 

The  resources  that  this  one  book  pro- 
vides are  invaluable.  If  access  to  a prison  law 
library  is  hindering  your  ability  to  challenge 
a write-up,  then  you  need  only  obtain  a copy 


of  this  book  to  learn  the  procedures  and  case 
law  that  will  increase  your  chances  of  prevail- 
ing when  challenging  disciplinary  charges. 

The  Disciplinary  Self-Help  Litigation 
Manual,  PLN  Publishing’s  third  book  title, 
is  available  exclusively  from  PLN. 
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Kentucky  Death  Row  Prisoners  Win  Appeal 
on  Religious  Accommodations 

by  Derek  Gilna 


On  August  15,  2014,  the  Sixth 
Circuit  Court  of  Appeals  ruled  in  favor 
of  five  death  row  prisoners  in  Kentucky 
who  sued  the  director  of  the  Department 
of  Corrections  (DOC)  under  the  Religious 
Land  Use  and  Institutionalized  Persons  Act 
(RLUIPA)  for  his  denial  of  their  Native 
American  religious  beliefs.  The  DOC  had 
denied  clergy  visits,  access  to  a sweat  lodge 
and  food  deemed  necessary  for  the  prison- 
ers’ annual  faith-based  powwow. 

According  to  the  appellate  court,  RLU- 
IPA “prohibits  state  and  local  governments 
from  placing  ‘a  substantial  burden’  on  the 
‘religious  exercise’of  any  inmate  unless  they 
establish  that  the  burden  furthers  a ‘compel- 
ling governmental  interest’  and  does  so  in 
the  ‘least  restrictive’ way.  42  U.S.C.  Section 
2000cc-l(a).” 

The  prisoners  had  initially  filed  admin- 
istrative grievances  that  were  denied,  and 
prison  officials  won  summary  judgment  at 
the  district  court  level.  The  Sixth  Circuit, 
acknowledging  that  “no  one  debates  the 
sincerity  of  the  inmates’  religious  beliefs,” 
reversed  and  remanded  on  two  issues  and 
denied  relief  on  the  third,  which  sought 
monetary  damages  for  RLUIPA  violations. 
The  Court  of  Appeals  said  the  reasons  cited 
by  the  DOC  for  denying  religious  accom- 
modations were  not  persuasive  and  violated 
RLUIPA,  finding  that  for  a time  the  DOC 
had  denied  all  clergy  visits  without  apparent 
justification,  then  later  changed  its  policy 
after  the  lawsuit  was  filed. 

As  to  the  first  issue  raised  on  appeal, 
whether  or  not  RLUIPA  granted  a right 
to  access  a sweat  lodge  for  faith-based 
ceremonies,  the  appellate  court,  noting  that 
the  prisoners  had  offered  to  pay  for  the 
sweat  lodge,  found  the  DOC  provided  no 
persuasive  reasoning  that  justified  the  out- 
right denial  of  the  religious  practice,  given 
that  other  prisons  in  other  jurisdictions  had 
not  experienced  security  problems  with 
sweat  lodges.  The  Sixth  Circuit  further 
questioned  whether  the  DOC  had  prop- 
erly responded  to  the  prisoners’ grievances, 
and  observed  that  affidavits  from  prison 
officials  citing  security  concerns  were  cre- 
ated long  after  the  prisoners’  grievances 
were  filed. 


In  regard  to  the  second  issue,  whether 
or  not  RLUIPA  gives  “inmates  a right  to 
buffalo  meat  and  other  traditional  foods 
for  a faith-based  once-a  year  powwow,” 
the  appellate  court  held  that  the  DOC 
had  imposed  a “substantial  burden”  on  the 
prisoners’  sincere  religious  beliefs,  and  that 
“RLUIPA  ...  represents  an  effort  to  protect 
religious  liberties  by  statute  - and  to  do  so  in 
a serious  way....  (noting  that  the  law  should 
be  ‘construed  in  favor  of  a broad  protec- 
tion of  religious  exercise,  to  the  maximum 
extent  permitted  by  the  [statute]  and  the 
Constitution’).” 

On  the  third  issue,  the  appellate  court 
rejected  monetary  damages  against  the 


The  Sixth  Circuit  Court  of  Appeals 
reversed  a grant  of  summary  judgment 
in  a prisoner’s  civil  rights  action,  holding 
that  a reasonable  jury  could  conclude  a 
guard  had  “inflicted  serious  pain”  on  the 
prisoner  “with  malicious  and  sadistic  in- 
tent.” The  Court  further  held  a reasonable 
official  would  have  known  his  conduct  was 
unconstitutional  under  the  particular  factual 
circumstances  alleged  in  the  case. 

Phillip  Cordell  was  housed  at  the 
Greene  County  Jail  in  Xenia,  Ohio  await- 
ing transfer  to  prison  after  pleading  guilty 
to  involuntary  manslaughter.  In  the  late 
afternoon  of  July  20,  2009,  Cordell  and 
other  prisoners  requested  haircuts  from 
guard  Glen  McKinney  as  he  was  making 
his  rounds  on  the  second  floor. 

McKinney  reportedly  replied  with  a 
vulgarity,  which  he  disputed,  but  it  was 
undisputed  that  Cordell  responded  with 
his  own  vulgar,  derogatory  statement.  “This 
outburst  did  not  sit  well  with  [McKinney],” 
the  Sixth  Circuit  wrote. 

McKinney  ordered  Cordell  into  the 
vestibule  area  to  place  him  in  handcuffs 
for  escort  to  a holding  cell  on  the  third 
floor.  Cordell  claimed  he  was  compliant; 
McKinney  contended  he  was  aggressive  and 


DOC  under  RLUIPA,  citing  Sossamon  v. 
Texas , 131  S.Ct.  1651  (2011)  [PLN,  Aug. 
2011,  p.22]  and  noting  that  every  other  cir- 
cuit court  to  address  the  issue  had  declined 
to  award  monetary  damages.  Accordingly, 
the  case  was  remanded  for  further  proceed- 
ings. See:  Haight  v.  Thompson,  763  F.3d  554 
(6th  Cir.  2014). 

Following  remand,  on  September  23, 
2014  the  district  court  granted  a prelimi- 
nary injunction  that  allowed  the  prisoner 
plaintiffs  access  “to  the  special  foods  of  buf- 
falo, corn  pemmican,  and  fry  bread  for  their 
annual  Powwow,”  which  they  had  “agreed  to 
purchase  and  pay  for”  themselves.  The  case 
remains  pending. 


resistant,  forcing  him  to  display  his  Taser 
and  call  for  back  up.  When  other  guards 
arrived,  McKinney  put  Cordell  in  handcuffs 
to  take  him  to  the  holding  cell. 

Cordell  was  placed  in  an  escort  posi- 
tion, which  he  said  is  “[W]hen  your  hands 
are  behind  your  back  and  somebody  tries 
to  raise  them  laterally  up  towards  your 
shoulders,  it’s  a submission  [-style  hold].” 
According  to  video  footage,  when  on  the 
third  floor,  Cordell  was  marched  “faster  and 
faster”  as  McKinney  raised  Cordell’s  arms 
above  his  back. 

The  Court  of  Appeals  said  the  video 
showed  “Cordell’s  torso  [was]  relatively 
upright.”  Thirty  seconds  later,  McKinney 
started  to  raise  Cordell’s  arms.  After  anoth- 
er thirty  seconds,  “it  appears  that  Cordell’s 
torso  has  started  to  fall  forward.’Tn  the  next 
frame  they  go  off  camera. 

It  was  at  that  point  that  McKinney 
rammed  him  headfirst  into  a wall,  Cordell 
claimed.  A nurse  who  was  with  the  guards 
escorting  Cordell  examined  him,  and  as 
they  moved  on  she  was  seen  on  the  video 
pointing  to  fresh  blood  on  the  wall. 

Once  at  the  holding  cell,  McKinney 
and  Cordell  had  a “heated  discussion.” 
McKinney  failed  to  respond  to  a sergeant’s 
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order  to  stop  arguing,  and  was  removed 
from  the  scene.  Cordell  was  subsequently 
taken  to  a hospital  to  receive  five  stitches 
for  a laceration  on  his  head;  he  was  also 
diagnosed  with  “whiplash.”  McKinney 
received  “a  written  [warning]  for  excessive 
use  of  force”from  the  Sheriff’s  Department 
as  a result  of  the  incident. 

Cordell  filed  suit  on  July  1, 2011.  The 
federal  district  court  granted  summary 


judgment  to  McKinney,  and  Cordell  ap- 
pealed. The  Sixth  Circuit  held  the  district 
court  had  erred  in  finding  that  Cordell 
failed  to  demonstrate  a genuine  issue  of 
material  fact  in  dispute,  and  that  it  had 
“improperly  weighed  the  evidence  in  the 
record.” 

The  Sixth  Circuit  decided  on  July  16, 
2014  that  at  this  stage  of  the  litigation 
it  must  accept  as  true  Cordell’s  deposi- 


tion testimony  that  McKinney  drove  him 
headfirst  into  a concrete  wall.  It  also  held 
the  law  was  clearly  established  at  the  time 
that  such  conduct  violates  the  Eighth 
Amendment.  As  such,  the  district  court’s 
summary  judgment  order  was  reversed  and 
the  case  remanded  for  further  proceedings. 
Cordell  was  represented  by  the  Ohio  Justice 
& Policy  Center.  See:  Cordell  v.  McKinney, 
759  F.3d  573  (6th  Cir.  2014). 


California:  Authorized  Possession  of  Legal  Materials 
Cannot  Serve  as  Basis  for  Gang  Validation 


The  California  Court  of  Appeal  has 
held  that  documents  in  the  possession 
of  a prisoner  who  is  providing  legal  assis- 
tance to  another  prisoner  cannot  be  used 
to  validate  the  first  prisoner  as  an  associate 
of  a prison  gang. 

In  February  2009,  California  prisoner 
Robert  Villa  was  placed  in  administrative 
segregation  (ad  seg)  pending  an  inves- 
tigation into  his  involvement  with  the 
Mexican  Mafia  prison  gang.  A year  later 
the  investigation  concluded  and,  based  on 
four  “source  items,”  Villa  was  validated  as 
a gang  “associate.” 

Villa  filed  a petition  for  writ  of  habeas 
corpus  challenging  his  validation  as  well 
as  his  placement  in  ad  seg.  Specifically,  he 
argued  that  1 ) his  possession  of  legal  docu- 
ments belonging  to  a validated  Mexican 
Mafia  associate  to  whom  he  was  providing 
legal  assistance  was  authorized  by  regula- 
tion and  thus  could  not  serve  as  a basis  for 
his  own  validation,  and  2)  a confidential 
memorandum  linking  him  to  the  gang  in 
general  was  insufficient  to  establish  the 
requisite  “direct  line”  to  a current  or  fonner 
validated  gang  member  or  associate. 


The  Court  of  Appeal  agreed  and  or- 
dered prison  officials  to  expunge  all  records 
of  Villa’s  alleged  gang  association  and  to 
cease  housing  him  in  ad  seg  based  on  that 
validation. 

The  appellate  court  found  that  section 
3163  of  Title  15  of  the  California  Code  of 
Regulations  “clearly”  pennits  a prisoner 
providing  legal  assistance  to  another  pris- 
oner to  possess  the  other  prisoner’s  “legal 
papers,  books,  opinions,  and  forms.”  It 
concluded  that  Villa  “cannot  be  punished 
under  one  regulation  merely  for  acting  in 
accordance  with  another  regulation.” 

The  Court  of  Appeal  emphasized  that 
its  ruling  did  “not  transform  section  3163 


into  a talisman  to  ward  off  gang  validation,” 
because  prison  officials  could  still  deter- 
mine, as  part  of  the  validation  process,  that 
a prisoner  claiming  to  be  operating  under 
section  3163  was  not  actually  providing 
legal  services  to  other  prisoners  whose 
documents  he  possessed. 

The  appellate  court  also  determined  that 
under  section  3378(c)(4),  the  “direct  link” 
needed  to  validate  a prisoner  as  a gang  mem- 
ber or  associate  must  connect  that  prisoner 
to  a specific  person,  i.e.,  “a  current  or  former 
validated  [gang]  member  or  associate.”  A 
link  to  the  gang  in  general,  it  determined, 
was  insufficient.  See:  In  re  Villa,  214  Cal. 
App.  4th  954  (Cal.  App.  4th  Dist.  2013).  P 
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PLN  Partly  Prevails  in  Censorship  Suit  against 
Georgia  Jail;  $10,000  in  Damages 


In  March  2013,  a federal  district 
court  granted  a preliminary  injunction 
to  Prison  Legal  News  that  prohibited  jail 
officials  in  Walton  County,  Georgia  from 
refusing  to  deliver  PLN’s  publications  to 
prisoners. The  court  declined  to  grant  an  in- 
junction against  the  facility’s  postcard-only 
policy  and  revised  book  policy,  however, 
and  following  a bench  trial  PLN  and  the 
county  agreed  to  settle  the  remaining  claims 
in  the  case. 

Beginning  in  January  2012,  the  Walton 
County  Jail  (WCJ)  censored  59  issues  of 
PLN’s  monthly  publication,  copies  of  the 
book  Protecting  Your  Health  ajid  Safety,  and 
informational  brochures  and  subscription 
renewal  letters  sent  to  prisoners  at  the  jail, 
plus  27  letters  mailed  by  PLN’s  attorney, 
Lance  Weber.  PLN  moved  for  a preliminary 
injunction  after  filing  suit  in  September 
2012. 

The  lawsuit  challenged  the  jail’s 
postcard-only  policy  that  had  resulted 
in  the  censorship  of  PLN’s  publications 
and  correspondence.  WCJ’s  rationale  for 
the  policy  was  that  it  had  “encountered 
several  problems  with  inmates  receiving 
contraband  from  outside  the  prison.”  Jail 
officials  also  claimed  the  policy  saved  the 
mailroom  employees  two  to  three  hours 
each  per  day  in  processing  mail.  The  dis- 
trict court  found  WCJ  had  met  the  test  in 
Turner  v.  Safley,  482  U.S.  84  (1987),  and 
denied  a preliminary  injunction  as  to  the 
postcard-only  policy. 

But  the  court  also  held  that  PLN  met 
the  Turner  standard  for  an  injunction 
against  WCJ’s  periodicals  policy,  which 
prohibited  individual  magazine  subscrip- 
tions. The  court  rejected  the  jail’s  argument 
that  the  policy  was  necessary  due  to  fire 
and  sanitation  concerns.  The  jail  allowed 
prisoners  to  have  other  flammable  materi- 
als, such  as  legal  work  and  religious  texts, 
which  would  let  prisoners  set  fires  “whether 
or  not  they  have  subscription  publications 
for  fuel.” 

WCJ  claimed  to  have  enacted  a new 
policy  after  PLN  filed  suit  that  allowed 
prisoners  to  obtain  periodicals  and  soft- 
bound  books  directly  from  a bookstore  or 
publisher.  Nonetheless,  the  jail  challenged 
PLN’s  status  as  a publisher,  and  the  dis- 
trict court  found  it  was  inconclusive  as  to 


whether  the  new  policy  addressed  PLN’s 
censorship  claims. 

The  court  held  that  Prison  Legal  News 
was  entitled  to  a preliminary  injunction  to 
require  WCJ  to  deliver  PLN’s  publications 
to  prisoners,  though  jail  officials  could 
review  and  censor  the  publications  if  they 
threatened  the  safety,  security  or  efficiency 
of  the  facility. 

Regarding  WCJ’s  book  policy,  the 
district  court  said  PLN  had  the  burden  of 
proving  the  new  policy  violated  its  rights 
and  had  not  yet  met  that  burden,  thus  an 
injunction  could  not  issue.  The  court  also 
held  PLN  did  not  prove  that  the  return 
of  Weber’s  letters  was  intentional.  WCJ 
argued  it  had  “mistakenly  censored  Lance 
Weber’s  communications”;  therefore,  an 
injunction  could  not  issue  on  that  claim 
either. 

Accordingly,  on  March  26,  2013  the 
district  court  granted  in  part  and  denied 
in  part  PLN’s  motion  for  a preliminary 
injunction.  The  case  proceeded  to  a bench 
trial  in  February  2014,  and  judgment  was 


The  Ninth  Circuit  Court  of  Ap- 
peals held  on  July  2, 2014  that  a claim 
that  a jail  policy  banning  male  guards  from 
supervising  female  prisoners  violates  Title 
VII’s  prohibition  against  sex  discrimina- 
tion could  not  be  resolved  on  summary 
judgment. 

Between  2001  and  2009,  the  San 
Francisco  Sheriff’s  Department  (SFSD) 
investigated  twelve  complaints  against  male 
guards  accused  of  sexually  abusing  female 
prisoners.  The  claims  were  substantiated  in 
two  cases  and  three  other  guards  resigned. 
Several  prisoners  also  sued  the  SFSD  for 
sexual  misconduct  by  guards  between  2000 
and  2005. 

In  October  2006,  then- SherifFMichael 
Hennessey  responded  to  these  incidents  by 
implementing  a policy  prohibiting  male 
guards  from  supervising  female  prisoners. 


entered  on  August  29, 2014.  The  court  ruled 
in  favor  of  the  defendants  on  PLN’s  First 
Amendment  claim  as  to  the  jail’s  postcard- 
only  policy  and  in  favor  of  PLN  on  its  due 
process  claim.  In  the  latter  regard,  the  court 
held  that  WCJ’s  “notice  and  appeal  policy, 
which  only  applies  to  postcards,  violates 
the  Fourteenth  Amendment  to  the  United 
States  Constitution.” 

Following  the  district  court’s  ruling, 
the  parties  entered  a stipulation  of  dismissal 
as  to  PLN’s  due  process  claim  on  October 
20,  2014,  with  Walton  County  agreeing 
to  pay  $10,000  in  damages  plus  attorney 
fees  and  costs  to  be  determined  by  the 
court.  PLN  subsequently  hied  a motion 
for  $262,767.25  in  fees  plus  $11,871.76  in 
costs,  which  remains  pending.  Prison  Legal 
News  was  represented  by  Atlanta  attorneys 
G.  Brian  Spears,  W.  Gerald  Weber  and  Jef- 
frey R.  Filipovits;  Decatur  attorney  Albert 
Wan;  and  Human  Rights  Defense  Center 
general  counsel  Lance  Weber.  See:  PLNv. 
Chapman,  U.S.D.C.  (M.D.  Ga.),  Case  No. 
3:12-cv-00125-CAR.  H 


The  following  year,  35  guards,  mostly 
female,  tiled  suit  in  federal  court  alleging 
that  the  policy  constituted  sex  discrimina- 
tion under  Title  VII  and  state  law.  The 
plaintiffs  alleged  that  the  policy  harmed 
them  by  depriving  them  of  control  over 
when  overtime  was  available  or  required, 
opportunities  to  develop  career-enhancing 
experience,  and  preferred  shifts  and  regular 
days  off  previously  earned  by  seniority. 

The  district  court  granted  summary 
judgment  to  the  county,  holding  that  while 
the  policy  was  discriminatory  it  was  also 
permissible  under  the  “bona  fide  occupa- 
tional qualification”  (BFOQ)  exception  of 
42  U.S.C.  § 2000e-2(e)(l). 

Soon  after  the  district  court’s  summary 
judgment  order,  the  Ninth  Circuit  held  that 
a similar  policy  violated  Title  VII  in  Breiner 
v.  Nevada  Dept,  of  Corr.,  610  F.3d  1202 
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(9th  Cir.  2010)  [PLN,  Nov.  2011,  p.22]. 
The  plaintiffs  moved  for  reconsideration  in 
light  of  Breiner,  their  motion  was  denied, 
however,  after  the  district  court  concluded 
that  Breiner  was  factually  distinguishable. 

The  Ninth  Circuit  reversed,  finding  first 
that  while  the  facts  of  the  two  cases  were  not 
identical,  “Breiner  controls  our  decision  here 
and  provides  the  correct  analytic  framework 
for  evaluating  the  County’s  motion  for  sum- 
mary judgment.” 

The  appellate  court  wrote  that  while 
“[t]he  statistics  on  sexual  misconduct 
perpetrated  by  male  deputies  against  fe- 
male inmates  in  SFSD’s  jails  are  deeply 
troubling,”  the  county  “was  not  entitled  to 
summary  judgment  because  it  was  unable  to 
bear  its  burden  of  demonstrating  that  there 
was  no  genuine  issue  of  material  fact  as  to 
whether  it  was  entitled  to  a BFOQdefense.” 
Issues  of  material  fact  existed  as  to  whether 
excluding  male  guards  due  to  their  gender 
was  a legitimate  substitute  for  excluding 
them  because  they  were  actually  unfit  to 
supervise  female  prisoners.  The  Court  of 
Appeals  also  upheld  18,925  in  attorney  fees 
awarded  to  three  plaintiffs  in  the  case  who 
had  settled  retaliation  claims.  S cc.Ambat  v. 


City  and  County  of  Sent  Francisco,  757  F.3d 
1017  (9th  Cir.  2014). 

Following  remand,  on  December  2, 
2014  the  district  court  denied  the  plaintiffs’ 
renewed  motion  for  summary  judgment, 
finding  that  “the  issue  of  whether  sex  is  a 
legitimate  proxy  for  reasonably  necessary 
job  qualifications”  for  BFOQ_purposes  was 
not  suitable  for  determination  on  summary 
judgment  due  to  issues  of  fact  in  dispute. 
The  case  remains  pending.  See:  Ambat  v. 
City  and  County  of  San  Francisco,  2014  U.S. 
Dist.  LEXIS  166993  (N.D.  Cal.  2014).  P 
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SOLD AND  WE  WILL  RETURN  TO  OUR  STOCK. 

ALL  PAYMENTS  ARE  BY  INSTITUTIONAL  CHEACKS  OR  U.S.  POSTAL  SERVICE  OR  WESTERN  UNION  MONEY  ORDERS. 

THESE  PAYMENTS  ARE  PROCESSED  IMMEDIATELY  AND  SHIPPED  IN  LESS  THAN  3-4  WEEKS.  ANY 
OTHER  COMPANY  MONEY  ORDERS  DELAY  SHIPMENT  8-10  WEEKS  OR  UNTIL  THAT  MONEY  CLEARS 
OUR  BANK.  YES,  WE  DEAL  WITH  PEOPLE  THAT  ARE,  WHILE  IN  PRISON,  STILL  TRYING  NICKEL 
AND  DIME  SCAMS... 

ALL  SALES  ARE  FINAL!  EACH  CATALOG  HAS  84  GORGEOUS  LADIES  TO  CHOOSE  FROM 
HIGH  QUALITY  PRINTS  ON  4X6  GLOSSY  PHOTO  PAPER 

OUR  PRICES  ARE  SIMPLE:  SHIPPING  & HANDLING: 
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1-4999  PHOTOS  = 0.45  CENTS  EACH 
5000+  PHOTOS  = 20%  DISCOUNT 
1-9 CATALOGS: $3.00 EACH  ( +SASE ) 
10  CATALOGS:  $25.00+SASE  (4  STAMPS ) 


BRANLETTES  BEAUTIES 

SELECT  YOUR  FAVORITE: 

WHITE  CATALOGS  (60  VOLUMES) 
BLACK  CATALOGS  (60  VOLUMES) 
ASIAN&LATINO  CATALOGS  (60  VOLUME 
PLEASE  STATE  WHAT  STYLE  PHOTOS’S: 

PROVOCATIVE  POSES  OR  NUDE 


DUE  TO  VARIOUS  PRISON  POLICIES 
REGARDING  HOW  MANY  PICTURES  CAN  BE  SENT  IN  ONE 
ENVELOPE,  OUR  POLICY  IS  AS  FOLLOWS: 

01-5  PHOTOS — $1.00  PER  ENVELOPE 
06- 15  PHOTOS— $1.50  PER  ENVELOPE 
16  -25  PHOTOS— $2.00  PER  ENVELOPE 


FREE  CATALOG??? 


YOU  READ  IT  RIGHT! 

JUST  SEND  US  TWO  U.S.  FOREVER  STAMPS  AND  A SELF 
ADDRESSED  SELF  ENVELOPE  AND  WE  WILL  SEND  TO 
YOU  ONE  NUDE  OR  BOP-FRIENDLY  SAMPLE  CATALOG 
(I  PER  CUSTOMER)  WITH  84  GORGEOUS  GIRLS  IN  FULL 
COLOR.  ACT  NOW  AS  THIS  OFFER 
WILL  NOT  BE  AROUND  LONG!! 
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BRANLETTES 
P.0.B0X  5765 
BALTIMORE,  MD 
21282 


LEARN  TO 
PROTECT 
YOUR 
RIGHTS 


YOU  HAVE  A RIGHT  TO 

• Adequate  medical  care 

• Protection  from  assault 

• Humane  living  conditions 

• Safety  from  officer  abuse 

Learn  how  to  defend  your 
basic  human  rights  with 
the  comprehensive  litiga- 
tion guide,  Protecting  Your 
Health  and  Safety,  2nd  edi- 
tion, written  specifically  for 
prisoners  who  are  unable  to 
receive  help  from  a lawyer. 

Written  by  Robert  E.  Toone 
Edited  by  Dan  Manville 
A Project  of  the  Southern 
Poverty  Law  Center * 

COST  $16  total 
($10  + $6  shipping/handling) 
FREE  shipping/handling  for  orders 
from  Prison  Legal  News  over  $50 

ORDER  A COPY 

Send  a check 
or  money  order  to: 

Prison  Legal  News 
PO  Box  11 51 
Lake  Worth,  FL  33460 
561-360-2523 

Be  sure  to  include  your  name, 
identification  number  (if  any),  and 
mailing  address.  We  also  accept 
VISA  and  Mastercard.  If  using  a 
credit  card,  please  include  the 
type  of  card  (VISA  or  Mastercard), 
card  number,  and  expiration  date. 

This  book  does  not  deal  with  legal 
defense  against  criminal  charges  or 
challenges  to  convictions  that  are  on 
appeal.  Edition  last  revised  in  2009. 

*Please  do  not  send  orders  to  the 
Southern  Poverty  Law  Center. 
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Ninth  Circuit:  27-Month  Segregation  Implicates 
Due  Process  Liberty  Interest 


On  May  4,  2014,  in  a corrected 
decision,  the  Ninth  Circuit  Court 
of  Appeals  held  that  lengthy  segregation 
without  periodic,  meaningful  reviews  may 
give  rise  to  a protected  liberty  interest. 

In  addition  to  general  population 
housing,  the  Oregon  Department  of  Cor- 
rections (ODOC)  confines  prisoners  in  an 
Administrative  Segregation  Unit  (ASU), 
Disciplinary  Segregation  Unit  (DSU)  and 
Intensive  Management  Unit  (IMU). 

ASU  confinement  may  result  from  a 
prisoner’s  “notoriety,  actions,  or  threats.” 
Such  confinement  may  not  exceed  30  days 
“without  a hearing  and  status  review,”  and 
may  not  exceed  180  days  “without  ‘due 
process.’”  ASU  conditions  are  less  restrictive 
than  IMU,  in  that  prisoners  are  “afforded 
access  to  telephones,  televisions,  computers, 
and  personal  shoes  and  other  property.” 
They  are  also  “permitted  seven  hours  of 
recreation  per  week  and  are  not  required 
to  participate  in  behavior-modification 
programs.” 

Prisoners  are  placed  in  DSU  for  vio- 
lating prison  rules;  DSU  confinement  may 
not  exceed  180  days,  and  prisoners  “are  en- 
titled to  thirty-day  ‘assessment’  reviews”  to 
evaluate  “whether  to  recommend  their  early 
release  from  segregation.”While  DSU  and 
IMU  conditions  are  similar,  DSU  prisoners 
“are  not  required  to  participate  in  behavior- 
modification  programs.” 

All  custody  Level  5 prisoners  are  con- 
fined “in  the  IMU  or  an  IMU-status  cell, 
and  that  status  remains  until  the  inmate  ‘is 
manually  scored  to  a lower  custody  classi- 
fication level.... ’’’That  typically  occurs  after 


by  Mark  Wilson 

the  prisoner  has  served  180  days  in  DSU 
for  a Level  1 disciplinary  offense.  Yet  pris- 
oners may  receive  a Level  5 classification 
- ODOC’s  highest  custody  level  - without 
committing  any  disciplinary  violations. 

IMU  is  ODOC’s  most  restrictive 
confinement,  where  prisoners  are  held  in 
segregation  for  23  hours,  20  minutes  a day. 
They  may  spend  15  minutes  exercising 
“within  a fifteen  by  forty-foot  room  with 
high,  concrete  walls  covered  by  a metal 
grate.”  General  population  prisoners,  in 
contrast,  receive  2-5  hours  of  daily  outdoor 
exercise  and  25-30  hours  of  weekly  recre- 
ation and  social  interaction. 

IMU  prisoners  can  receive  only  “two 
non-contact  visits  per  month  and  a maxi- 
mum of  two  visitors  in  a six-month  period.” 
General  population  prisoners,  in  contrast, 
can  have  up  to  22  contact  visits  from  an 
unlimited  number  of  approved  visitors 
each  month. 

Prisoners  in  IMU  are  also  denied  “ac- 
cess to  the  prison  and  law  libraries,  group 
religious  worship,  education  and  vocational 
opportunities,”  non-emergency  telephone 
access  and  televisions.  Their  personal 
property  and  commissary  privileges  are 
significantly  curtailed. 

IMU  prisoners  are  assigned  a “‘Pro- 
gramming Level’  between  1 and  4.”  Level 

1 living  conditions  are  the  harshest  while 
Level  4 conditions  are  the  least  restrictive. 
Prisoners  are  initially  assigned  to  Level 

2 and  “given  mandatory  behavior-modi- 
fication programs  comprising  individual 
program  ‘packets.’” 

To  obtain  release  from  IMU,  prison- 


ers must  attain  Level  4 and  “successful 
completion’of  all  assigned  program  packets. 
They  may  complete  only  one  packet  in  a 
two-week  period,  so  the  length  of  IMU 
confinement  depends  on  the  number  of 
packets  assigned  by  prison  officials. 

In  2008,  the  ODOC  abolished  its 
previous  practice  of  semi-annual  IMU 
classification  reviews,  replacing  them  with 
monthly  “programming”  reviews. 

Within  30  days  of  a prisoner’s  achieve- 
ment of  Level  4 status,  prison  officials  must 
issue  a recommendation  for  or  against  their 
release  from  IMU.  The  bases  for  such  rec- 
ommendations are  not  defined  by  rule  and 
many  prisoners  are  indefinitely  segregated 
in  IMU. 

In  2008,  ODOC  prisoner  Joshua  R. 
Brown  was  found  in  possession  of  a weapon, 
assigned  a Level  5 custody  classification  and 
placed  in  IMU  - presumably  after  serving 
time  in  DSU  for  the  weapon  offense. 

Prison  officials  assigned  Brown  53 
behavior-modification  program  packets, of 
which  30  had  no  relevance  to  his  disciplin- 
ary violation,  possession  of  a weapon,  or 
to  “IMU’s  stated  security  objectives.”  His 
release  from  IMU  was  contingent  upon 
his  successful  completion  of  all  53  packets. 

Given  that  Brown  was  allowed  to  com- 
plete just  one  packet  every  two  weeks,  he 
was  required  to  serve  at  least  106  weeks  (i.e., 
26.5  months)  in  IMU,  “regardless  of  the  ap- 
propriateness of  his  continued  segregation.” 

Brown  ultimately  served  27  months  in 
IMU,  from  June  18,2009  until  September 
22,  2010.  During  that  time  he  submitted 
eight  classification  review  requests.  Each 
request  was  denied,  and  his  custody  level 
was  never  reviewed  until  the  IMU  release 
decision. 

Brown  filed  suit,  alleging  that  ODOC 
officials  had  violated  his  due  process  rights 
by  failing  to  provide  periodic,  meaning- 
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ful  reviews  of  his  IMU  confinement.  The 
district  court  granted  summary  judg- 
ment to  the  defendants,  concluding  that 
prison  officials  had  conducted  monthly 
“programming  reviews,”  and  Brown  was 
not  entitled  to  due  process  protections 
because  IMU  conditions  were  not  atypical 
and  significant  in  comparison  to  ASU  or 
DSU  conditions. 

The  Ninth  Circuit  disagreed.  The 
Court  of  Appeals  recognized  “that  the  base- 
line for  determining ‘atypical  and  significant 
hardship’”  as  required  by  Sandin  v.  Conner, 

515  U.S.472  (1995)  [PLN,  Aug.  1995,  p.l] 
was  “not  entirely  clear.”  Nevertheless,  the 
Court  found  that  it  “need  not  locate  the 
appropriate  baseline  here  because  Brown’s 
twenty-seven  month  confinement  in  the 
IMU  imposed  an  atypical  and  significant 
hardship  under  any  plausible  baseline,” 
which  meant  he  had  “a  protected  liberty 
interest”  in  his  IMU  placement. 

“The  record  shows  - and  defendants’ 
counsel  conceded  at  oral  argument  - that 
Brown  received  no  meaningful  review  of 
his  IMU  confinement  for  twenty-seven 
months,”  the  appellate  court  observed. 
“Given  that  prison  officials  lack  discretion 


to  promote  an  inmate  from  one  program- 
ming level  to  another  or  to  release  an  inmate 
from  IMU  before  he  completes  the  assigned 
packets,  Brown’s  programming  reviews  were 
essentially  meaningless.” 

Since  Brown  had  been  released  from 
IMU,  however,  the  Ninth  Circuit  held  that 
the  district  court  had  properly  denied  his 
requested  declaratory  judgment,  and  his 
damage  claims  against  ODOC  were  barred 
by  Eleventh  Amendment  immunity. 

Finally,  the  Court  of  Appeals  held  that 
the  individual  defendants  were  entitled  to 
qualified  immunity.  “Until  now,  this  court 
has  not  addressed  whether  the  absence 
of  post-placement  periodic,  meaningful 
review  of  confinement  in  a disciplinary- 
segregation  unit  may  give  rise  to  a protected 
liberty  interest,”  the  Court  wrote.  Therefore, 
it  could  not  “hold  defendants  liable  for  the 
violation  of  a right  that  was  not  clearly 
established  at  the  time  the  violation  oc- 
curred.” The  Ninth  Circuit’s  decision  now 
makes  that  right  clearly  established,  though 
it  did  not  benefit  Brown,  as  his  claims  were 
dismissed  based  on  qualified  immunity. 
See:  Brown  v.  ODOC,  751  F.3d  983  (9th 
Cir.  2014). 
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Cell  phones  are  "Dangerous  Contraband"  for 
New  York  Felony  Contraband  Possession 


On  May  8,  2014,  a New  York  Su- 
preme Court  Appellate  Division  held 
that  cell  phones  constitute  “dangerous  con- 
traband” under  the  state’s  felony  contraband 
possession  statute. 

Pursuant  to  New  York  law,  a prisoner’s 
possession  of  non-dangerous  contraband 
may  result  in  a misdemeanor  criminal 
conviction,  punishable  by  up  to  a year  in 
jail.  “Dangerous  contraband”  possession, 
however,  can  result  in  a felony  conviction  for 
first-degree  promoting  prison  contraband. 

Dangerous  contraband  is  defined  as 
“contraband  which  is  capable  of  such  uses 
as  may  endanger  the  safety  and  security  of 
a detention  facility  or  any  person  therein.” 
In  People  v.  Finley,  10  N.Y.3d  647  (N.Y. 
2008)  [PLN,  Oct.  2009,  p.34],  the  New 
York  Court  of  Appeals  held  that  “the 
test  for  determining  whether  an  item  is 
dangerous  contraband  is  whether  its  par- 
ticular characteristics  are  such  that  there  is 
a substantial  probability  that  the  item  will 
be  used  in  a manner  that  is  likely  to  cause 
death  or  other  serious  injury,  to  facilitate 
an  escape,  or  to  bring  about  other  major 
threats  to  a detention  facility’s  institutional 
safety  or  security.” 

Finley  held  that  “the  distinction 
between  contraband  and  dangerous  con- 
traband” does  not  turn  upon  “whether  an 
item  is  legal  or  illegal  outside  of  prison.” 
An  item  also  need  not  be  inherently  dan- 
gerous to  qualify  as  dangerous  contraband. 
However,  if  it  is  not,  the  government  “must 
present  specific,  competent  proof  from 
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which  the  trier  of  fact  may  infer  that  use 
of  the  contraband  could  potentially  create 
a dangerous  situation  inside  the  facility.” 

During  a September  9,  2009  tier 
check,  a New  York  prison  guard  observed  a 
towel  covering  the  cell  window  of  prisoner 
Barry  Green,  who  was  serving  a sentence 
of  25-years-to-life  for  murder. 

When  the  guard  stopped  to  investigate, 
he  heard  Green,  who  was  alone  in  the  cell, 
engaged  in  “a  one-sided,  business-like 
conversation.”  Green  was  then  removed 
from  his  cell,  and  guards  discovered  a cell 
phone  charger  on  his  bed  during  a search.  A 
password  and  several  phone  numbers  were 
stuffed  into  the  toe  of  his  shoe. 

Green  was  sitting  and  walking  oddly. 
Upon  being  strip  searched,  he  eventually 
surrendered  a cell  phone  hidden  in  his  but- 
tocks. The  password  discovered  in  his  cell 
unlocked  the  phone,  which  Green  admitted 
to  having  purchased  for  $500. 

A grand  jury  indicted  Green  on  a 
felony  charge  of  first-degree  promoting 
prison  contraband  and  he  was  found  guilty. 

“This  court  fully  finds  that  as  a mat- 
ter of  law  a cell  phone,  no  matter  how  a 
defendant  may  use  it,  is  inherently  danger- 
ous,” declared  Judge  Frank  LaBuda  when 
sentencing  Green  to  a consecutive  prison 
term  of  3-to-6  years. 

Green  challenged  his  conviction  and 
the  Appellate  Division  observed  that  “the 
narrow  question  presented”  was  “whether 
there  is  legally  sufficient  evidence  to  support 
the  jury’s  finding  that  defendant  possessed 


dangerous  contraband  within  the  meaning 
of  Penal  Law  §§  205.00(4)  and  205.25(2).” 

Based  upon  “the  detailed  and  spe- 
cific testimony  offered  by  the  supervising 
[prison]  superintendent, ’’who  had  33  years 
of  experience,  the  court  stated  it  was  “satis- 
fied that  the  People  met  their  burden  of 
establishing  that  the  cell  phone  seized  from 
defendant  constituted  dangerous  contra- 
band under  the  test  set  forth  in  Finley .”  See: 
People  v.  Green,  119  A.D.3d  23  (N.Y.  App. 
Div.  3d  Dep’t  2014),  leave  to  appeal  denied. 

Prison  officials  applauded  the  decision. 
“It  is  gratifying  that  the  Appellate  Division 
acknowledges  that  a cell  phone,  a common 
item  outside  prison,  inside  a facility,  and 
for  a host  of  reasons,  should  be  considered 
a dangerous  weapon,”  remarked  Anthony  J. 
Annucci,  Acting  Commissioner  of  the  New 
York  Department  of  Corrections  and  Com- 
munity Supervision.  “This  decision  should 
greatly  assist  the  department  in  its  effort  to 
run  safe  and  secure  institutions,  serving  as 
a strong  deterrent  against  the  smuggling  of 
cell  phones  by  inmates.” 

Of  course,  this  also  means  that  guards 
can  face  felony  charges  for  promoting  dan- 
gerous contraband,  by  smuggling  and  selling 
cell  phones  to  prisoners.  Fi 

Additional  source:  New  York  Law  Journal 
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Exonerated  Texas  Prisoner's  Ex-Wife 
Not  Entitled  to  Compensation 

by  Matt  Clarke 


In  a May  12,  2014  opinion,  a Texas 
Court  of  Appeals  held  that  the  for- 
mer wife  of  a prisoner  who  spent  over 
24  years  in  prison  was  not  entitled  to  a 
portion  of  the  $2  million  he  received  in 
compensation. 

“Steven  Phillips  and  Traci  Tucker  were 
married  in  1980.  Two  years  later,  Phillips 
was  arrested,  convicted  and  ultimately  in- 
carcerated” on  a rape  charge.  They  divorced 

in  1992. 

Phillips  was  released  on  parole  in  2007. 
The  next  year,  DNA  testing  proved  he  had 
not  committed  the  rape,  which  made  him 
eligible  for  $80,000  per  year  of  wrongful 
confinement  under  the  Tim  Cole  Act,  § 
103.052(a)  of  the  Texas  Civil  Practice  and 
Remedies  Code.  [See:  PLN,  Aug.  2010, 
P-12]. 

Tucker  then  filed  suit  against  Phillips, 
seeking  a portion  of  the  compensation 
under  the  theory  that  some  of  the  money 
was  for  lost  wages  while  the  couple  was 
still  married.  The  state  trial  court  agreed, 
awarding  Tucker  $114,459.50  of  the 
compensation  funds  plus  attorney  fees 
and  costs. 

The  Court  of  Appeals  held  that  “(1) 
no  portion  of  the  amount  [Phillips]  was 
awarded  under  the  Act  is  for  lost  wages, 
and  (2)  his  right  to  compensation  under 
the  Act  did  not  exist  at  the  time  the  parties 
divorced.”  For  those  reasons,  Tucker  was 
not  entitled  to  a portion  of  the  compensa- 
tion award. 

In  reaching  its  conclusion,  the  Court  of 
Appeals  noted  that  compensation  under  the 
Act  did  not  depend  on  prior  work  history; 
the  compensation  amount  was  determined 
by  simply  multiplying  the  number  of  years 
of  wrongful  incarceration  by  $80,000.  Prior 
to  2009,  versions  of  the  statute  allowed  a 
choice  between  compensation  at  a fixed 
amount  per  year  or  filing  suit  for  economic 
damages,  including  lost  wages.  However, 
the  option  of  filing  suit  was  removed  under 
the  Tim  Cole  Act. 

The  Act  does  contain  a provision  for 
recovery  of  child  support  that  was  unpaid 
due  to  the  incarceration  of  a spouse,  and 
the  Court  noted  Tucker  had  already  re- 
ceived payments  under  that  provision.  “But 


nowhere  in  the  Act  does  the  Legislature 
provide  compensation  for  the  spouse  of  an 
exoneree.”  Therefore,  the  appellate  court 
reversed  the  trial  court’s  judgment  and  held 
that  Tucker  was  not  entitled  to  any  portion 


When  Michigan’s  Saginaw  County 
agreed  to  pay  $1.3  million  to  settle  a 
civil  rights  lawsuit  stemming  from  a pris- 
oner’s medical-related  death,  it  may  have 
been  left  with  a case  of  buyer’s  remorse. 
Following  the  settlement,  the  district 
court  granted  summary  judgment  to  the 
remaining  defendants  after  finding  the 
prisoner  had  received  constitutionally  ad- 
equate medical  care  - a decision  that  was 
affirmed  on  appeal. 

The  lawsuit  concerned  treatment  pro- 
vided to  Jerry  Rouster,  who  was  serving  a 
three-day  sentence  at  the  Saginaw  County 
Jail  (SCJ)  at  the  time  of  his  death  on  May 
11,  2007.  Although  he  had  had  surgery  for 
a bleeding  duodenal  ulcer  (a  type  of  peptic 
ulcer)  the  previous  year,  Rouster  reported 
he  had  no  medical  problems  during  his 
intake  screening  on  May  7. 

The  next  40  hours  passed  uneventfully. 
But  at  around  8 p.m.  on  May  9,  personnel 
from  SCJ’s  medical  contractor,  Secure 
Care,  Inc.,  were  summoned  to  Rouster’s 
cell  and  found  him  “lying  on  the  floor, 
complaining  of  stomach  cramps  and  ab- 
dominal pain.”  He  was  taken  to  the  clinic 
for  examination. 

Nurse  Cathleen  Conley  gave  him 
Turns  for  diarrhea  and  gas.  Three-and- 
a-half  hours  later  he  was  vomiting,  then 
a short  time  later  he  started  “eating  all 
leftover  food  on  the  floor”  and  drinking 
water  out  of  the  communal  toilet.  Conley 
did  not  personally  witness  these  events, 
but  the  last  report  compelled  her  to  have 
Rouster  moved  to  a medical  cell  for  ob- 
servation. 

After  shift  change,  Nurse  Debra 
Marrs  took  over  at  6 a.m.  She  became 


of  the  compensation  award.  See:  Phillips  v. 
Tucker , 442  S.W.3d  543  (Tex.  App.  Dallas 
2Q1A),  petition  for  review  filed.  F' 

Additional  source:  www.abcl3.com 


concerned  about  Rouster’s  condition 
because  he  was  “speaking  quietly,  [had] 
jetting  eyes,  hands  with  tremors,  [and 
was]  not  aware  of  date.”  She  called  Dr. 
Joseph  Natole,  who  prescribed  50  mg.  of 
Librium  and  ordered  a clinical  institute 
withdrawal  assessment  (CIWA).  The 
CIWA  score  was  15,  which  indicated 
mild-to-moderate  withdrawal  symptoms; 
anything  above  that  score  makes  treat- 
ment by  hospitalization  rather  than 
medication  appropriate. 

Rouster  lay  on  the  floor  of  his  cell 
until  a medical  exam  was  performed  at 
7:30  p.m.  on  May  10.  It  found  that  he 
appeared  confused,  his  skin  was  cool 
to  the  touch,  and  he  had  a slight  tremor 
and  unsteady  gait.  Nurse  Conley  gave 
him  medication  for  alcohol  withdrawal 
after  midnight,  and  scored  him  6 on  a 
CIWA  test. 

The  exact  time  of  Rouster’s  death 
was  unclear,  but  he  was  found  dead  in 
his  cell  at  5:45  p.m.  An  autopsy  later  re- 
vealed he  had  died  of  peritonitis  caused 
by  a perforated  duodenal  ulcer.  Rouster’s 
family  filed  a wrongful  death  suit  in 
federal  court  against  Saginaw  County, 
Secure  Care  and  individual  defendants. 
The  county  agreed  to  settle  for  $1.3 
million. 

In  ruling  on  Secure  Care’s  motion  for 
summary  judgment,  the  district  court  found 
that  “Rouster’s  death,  tragically,  may  have 
been  preventable.  Nothing,  however,  sug- 
gests that  it  was  deliberate.”  The  court  held 
there  was  no  direct  evidence  that  any  of 
the  defendants  had  actual  knowledge  that 
Rouster’s  stomach  pain  was  symptomatic 
of  a serious  medical  condition,  and  there 
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was  no  indication  he  was  at  an  obvious 
risk  of  hann. 

The  district  court  also  found  Secure 
Care  was  not  deliberately  indifferent  by 
failing  to  properly  train  and  supervise  its 
staff.  Such  a claim  requires  a violation  of 
constitutional  rights,  and  the  court  held  no 
violation  had  occurred.  Having  disposed 
of  the  constitutional  claims,  the  court  de- 
clined to  exercise  jurisdiction  over  state 
law  claims,  and  the  case  was  dismissed  in 
April  2013. 

The  claims  brought  against  Secure 
Care  and  Saginaw  County  were  identical; 
thus,  it  appears  that  had  the  county  moved 
for  summary  judgment  rather  than  settling 
the  case,  it  would  have  saved  $1.3  million. 
See:  Rousterv.  County  of  Saginaw,  U.S.D.C. 
(E.D.  Mich.),  Case  No.  1 : 1 1-cv- 10986- 
TLL-CEB. 

Rouster’s  estate  appealed  the  dis- 
trict court’s  summary  judgment  order  to 
the  Sixth  Circuit,  which  issued  a ruling 
on  April  9,  2014.  The  appellate  court 
affirmed,  finding  that  the  Secure  Care 
defendants  had  not  been  deliberately 
indifferent  to  Rouster’s  medical  needs. 
With  respect  to  Nurse  Conley,  the  Court 


of  Appeals  wrote,  “Although  it  was  obvi- 
ous to  a layperson  that  Jerry  suffered  from 
some  kind  of  serious  illness,  Conley  was 
not  subjectively  aware  that  Jerry  was  suf- 
fering from  a more  serious  condition  than 
the  alcohol  withdrawal  with  which  he  had 
been  diagnosed.” 

In  regard  to  Nurse  Marrs,  “Rouster 
cannot  prove  that  Marrs  was  subjectively 
aware  of  Jerry’s  serious  medical  needs 
and  was  deliberately  indifferent  to  his 
welfare.”  And  as  to  Secure  Care,  “private 
corporations  cannot  be  held  liable  on  the 
basis  of  respondeat  superior  or  vicarious 
liability.  Accordingly,  a plaintiff  must 
prove  both  ‘that  his  or  her  constitutional 
rights  were  violated  and  that  a policy  or 
custom  of  the  municipality  was  the  “mov- 
ing force”  behind  the  deprivation  of  the 
plaintiff’s  rights.’”  But  since  the  Sixth 
Circuit  had  affirmed  the  district  court’s 
finding  that  the  company’s  employees 
were  not  deliberately  indifferent,  “we 
need  not  consider  whether  Secure  Care’s 
staffing  or  training  policies  might  have 
caused  such  a violation.”  See:  Rouster 
v.  County  of  Saginaw,  749  F.3d  437  (6th 
Cir.  2014).  H 
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Summary  Judgment  Denied  in  California  Jail  Excessive  Force  Death; 
$8.3  Million  Settlement  Plus  Injunctive  Relief 


In  April  2014,  a California  federal 
district  court  denied  summary  judgment 
to  jail  guards  and  medical  staff  in  a case 
involving  the  death  of  a detainee  caused 
byTasing  and  severe  beating  while  the  de- 
tainee was  in  Delirium  Tremens  as  a result 
of  incompetent  medical  care.  The  case  went 
to  trial  in  February  2015,  resulting  in  an 
18.3  million  settlement  and  unprecedented 
injunctive  relief. 

One  day  before  his  fiftieth  birthday, 
on  August  13,  2010,  Martin  Harrison  was 
booked  into  jail  in  Alameda  County  on  a fail- 
ure to  appear  warrant  after  he  was  arrested  for 
jaywalking.  The  jail  contracted  with  Corizon 
Health, Inc.  (formerly  Prison  Health  Services) 
to  provide  medical  care  to  prisoners. 

Zelda  Sancho,  a Licensed  Vocational 
Nurse  employed  by  Corizon,  performed 
Harrison’s  medical  intake  assessment. 
Harrison  informed  Sancho  he  drank  every 
day,  his  last  drink  was  that  day  and  he  had 
a history  of  alcohol  withdrawal.  Harrison 
“smelled  of  alcohol  and  his  face  was  ‘maybe 
red, but  not  puffy, ”’yet  Sancho  failed  to  note 
those  facts  on  the  screening  form.  Sancho 
claimed  Harrison  reported  drinking  two 
beers  every  day,  but  Sancho  again  “forgot  to 
record  it  on  the  form.”  In  short,  the  form  did 
“not  state  that  Harrison  smelled  of  alcohol, 
what  type  of  alcohol  Harrison  drank,  the 
amount  of  daily  consumption,  the  time  or 
amount  of  Harrison’s  last  drink,  or  how 
many  years  Harrison  had  been  drinking.” 

Sancho  did  note  that  Harrison  had  a “his- 
tory of  alcohol  withdrawal.”  She  also  “wrote 
‘CIWA,’  which  stands  for  ‘Clinical  Institute 
Withdrawal  Assessment,’  a protocol  used  to 
evaluate  and  treat  those  at  risk  for  severe  alco- 
hol withdrawal.”  However,  both  entries  were 
crossed  out  with  the  notation  “error.” 

Forensic  document  examiner  Patricia 
Fisher  “determined  that  the  ‘cross-out  was 
written  at  a later  time  and  the  word  “error” 
was  not  written  simultaneously  with  the 
paper  in  the  same  position  as  the  “CIWA” 
letters.’”  Sancho  claimed  she  had  moved  the 
form  around  as  she  wrote. 

In  any  event,  the  alterations  violated 
Corizon’s  policy,  “which  requires  that  an 
‘error’  notation  be  accompanied  by  an  ex- 
planation in  the  margin.”  Such  a “strike-out 


by  Mark  Wilson 

also  constitutes  impermissible  ‘mutilation’ 
of  the  medical  record  that  contravenes 
Corizon  policy  and  training,”  according  to 
the  company. 

“Sancho  spent  ‘three  to  10  minutes, 
or  less  than  10  minutes’  with  Harrison” 
before  concluding  that  he  had  “no  medical 
problems”  and  was  not  at  risk  for  alcohol 
withdrawal.  He  was  then  transported  to  the 
Santa  Rita  Jail. 

At  6 p.m.  on  August  15, 2010,  Harrison 
asked  guard  Matthew  Ahlf  for  medication, 
but  none  had  been  prescribed.  He  again  re- 
quested medication  at  3:30  a.m.  on  August  16. 
A short  time  later  Harrison  was  moved  to  iso- 
lation due  to  “bizarre  behavior,  disorientation 
to  time  and  place,  and  incoherent  mumbling.” 

Around  6:50  p.m.  on  August  16, 
2010,  “Ahlf  observed  Harrison  yelling  and 
screaming,  claiming  someone  was  pointing 
a gun  at  him  and  shooting  him.”  Harrison 
also  “had  a mattress  over  his  head,  the  cell 
was  flooded,  and  there  were  broken  shards 
of  food  tray  on  the  floor.” 

Ahlf  decided  to  move  Harrison  to  a 
different  cell  without  backup  from  other 
staff.  He  did  not  handcuffhim  through  the 
cell  door  cuff  port,  “because  he  did  not  con- 
sider Harrison  a threat.”  Yet  Ahlf  opened 
the  cell  door  while  holding  handcuffs  in  one 
hand  and  his  Taser  in  the  other,  “just  in  case 
something  were  to  happen.” 

As  Ahlf  applied  one  handcuff,  “Har- 
rison turned  his  head  and  gave  him  ‘an 
unsettling,  just  blank  stare.’”  Ahlf  claimed 
that  he  “put  away  the  handcuffs  and  ‘gently 
nudged’ Harrison  back  into  his  cell.”  Har- 
rison took  a few  steps  forward  and  Ahlf 
deployed  his  Taser.  Harrison  fell  and  then 
got  back  up,  and  Ahlf  again  used  his  Taser 
in  “dart  mode.” 

Harrison  allegedly  stood  up  again  and 
charged  Ahlf,  but  slipped  on  the  water  in  his 
cell  and  slid  on  his  back.  Ahlf  fell  too,  but  “got 
on  top  of  Harrison  and  a struggle  ensued.” 

Ahlf  punched  the  140-pound  Harrison 
in  the  head  and  back  and  delivered  knee 
strikes  to  his  torso  while  he  was  on  top 
of  Harrison,  who  was  prone  on  the  floor. 
Ahlf  later  admitted  that  “Harrison  never 
attempted  to  punch,  kick,  or  strike”  him. 

At  least  nine  more  guards  quickly 


joined  the  melee,  repeatedly  beating  and 
Tasing  Harrison.  “What  happened  next 
is  a mass  of  contradictory  testimony,”  the 
district  court  observed,  due  in  part  to  the 
guards’ “code  of  silence.” 

Harrison  was  secured  in  chains,  leg 
irons  and  a spit  mask,  and  Ahlf  “took  a 
close-up  photograph”  of  him.  “I  got  a great 
photo  of  him  ...with  his  spit  mask  on, ’’Ahlf 
told  Sergeant  Dudek.“I  didn’t  want  to  know 
what  he  meant  by  that”  because  “it  just 
leaves  too  many  doors  open,”  said  Dudek. 
“Was  it  a great  photo  because  the  light  was 
good?  Was  it  a great  photo  for  inappropriate 
purposes?  I didn’t  want  to  know.” 

At  about  7:13  p.m.,  Harrison  became 
unresponsive  and  was  transported  to  a local 
hospital  when  nurses  could  not  detect  his 
heartbeat.  He  remained  at  the  hospital  until 
he  died  two  days  later  on  August  18, 2010. 
An  autopsy  determined  Harrison’s  death 
was  caused  by  “Anoxic  Encephalopathy 
due  to  cardiac  arrest  following  excessive 
physical  exertion,  multiple  blunt  injuries 
and  Tasering.” 

On  September  15,2010,  Corizon  ter- 
minated Nurse  Sancho  for  “gross  negligence 
or  incompetence”  and  “failure  to  follow  pro- 
cedure + policy”  related  to  Harrison’s  intake 
screening.  Prior  to  Harrison’s  death,  Sancho 
had  taken  and  failed  the  exam  to  become  a 
Registered  Nurse  three  times.  Ahlf  merely 
“had  a lapse  in  judgment,”  according  to  jail 
supervisors;  the  deputies  involved  in  the 
incident  were  cleared  of  wrongdoing  fol- 
lowing an  internal  investigation. 

Harrison’s  minor  son,  M.H.,  filed  a 
federal  lawsuit  on  July  10,2011  that  alleged 
excessive  force,  deliberate  indifference, 
negligence  and  other  claims.  Harrison’s 
four  adult  children  later  joined  the  suit, 
represented  by  Haddad  & Sherwin  LLP. 
M.H.  settled  his  claims  in  October  2013 
for  II  million,  while  the  claims  of  the  other 
plaintiffs  proceeded. 

On  April  7,  2014,  the  district  court 
denied  summary  judgment  to  the  defen- 
dants on  claims  of  deliberate  indifference 
to  Harrison’s  risk  of  alcohol  detoxification 
and  excessive  force,  finding  that  “many  of 
the  facts  in  this  case  are  disputed  by  the  par- 
ties.” Other  claims,  including  the  jail  guards’ 
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deliberate  indifference  to  Harrison’s  seri- 
ous medical  needs  and  negligence  claims 
against  Alameda  County  and  Corizon, 
were  dismissed.  Municipal  liability  claims 
against  the  county  and  Corizon,  as  well  as 
punitive  damages  claims  against  Corizon 
and  the  individual  defendants,  were  allowed 
to  go  forward. 

The  case  went  to  a jury  trial  on  Febru- 
ary 2, 2015,  but  the  parties  settled  before  a 
verdict  was  reached.  Corizon  and  Alameda 
County  agreed  to  split  a payment  of  18.3 
million  in  damages;  further,  Corizon  agreed 
to  have  Registered  Nurses  perform  intake 
medical  assessments,  rather  than  Licensed 
Vocational  Nurses  (LVNs),  at  all  jails  the 
company  contracts  with  in  California 
- which  includes  facilities  in  Alameda 
County,  Santa  Barbara  County,  Tulare 
County  and  Fresno  County.  Corizon  alleg- 
edly used  LVNs  because  they  could  be  paid 
less,  which  increased  the  company’s  profits. 

“After  jail  deputies  beat  andTased  their 
father  to  death,  Martin  Harrison’s  chil- 
dren beat  them  in  court  to  win  the  largest 
wrongful  death  settlement  in  a civil  rights 
case  in  California  history,”  said  Michael 
Haddad,  one  of  the  attorneys  representing 


the  plaintiffs.  “It  was  very  important  for 
us  to  stop  Corizon  from  endangering  jail 
inmates  by  staffing  California  jails  with 
unqualified  nurses.” 

Additionally,  Alameda  County  will 
provide  health-related  training  to  its  jail 
guards,  including  training  in  recognizing 
the  symptoms  of  alcohol  or  drug  with- 
drawal. The  settlement  will  be  monitored 
by  the  federal  district  court  for  four  years, 
with  an  extension  of  up  to  three  years  if  the 
defendants  are  not  in  compliance. 

“My  father,  he  was  a nice  guy,”  said 
Martin  Harrison,  Jr.  “He  wasn’t  a bad  per- 
son, you  know?  He  made  one  mistake  and 
it  cost  him  his  life.” 

In  addition  to  Haddad,  the  plaintiffs 
were  represented  by  Julia  Sherwin;  another 
attorney,  Rick  Friedman,  joined  the  case  as 
co-counsel  for  the  trial.  The  settlement  was 
approved  by  the  Alameda  County  Board 
of  Supervisors  on  February  10,  2015.  See: 
M.H.  v.  County  of Alameda, U.S.D.C.  (N.D. 
Cal.),  Case  No.  3:ll-cv-02868-JST;  2014 
U.S.Dist.  LEXIS.  48592.  P 

Additional  sources:  www.sfgate.com , ww2. 
kqed.org,  www.mercurynews.com 
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Texas  Court  Reexamines  Test  for  Misconduct  by  Forensic  Scientist 

by  Mark  Wilson 


OnJanuary  i5,2oi4,theTexas  Court 
of  Criminal  Appeals  modified  its 
earlier  decisions  in  which  it  had  presumed 
that  evidence  handled  by  a forensic  scientist 
who  engaged  in  misconduct  was  false  and 
material. 

Jonathan  Salvador  was  a laboratory 
technician  at  the  Houston  Police  Depart- 
ment’s Crime  Lab.  During  his  six-year 
tenure,  he  committed  professional  miscon- 
duct by  engaging  in  “dry  labbing,”in  which 
“results  are  actually  arrived  at  by  guesswork 
or  using  evidence  or  results  from  another 
analysis.” 

Problems  were  found  throughout  Sal- 
vador’s employment;  more  than  one  in  three 
of  his  cases  were  returned  for  corrections. 
He  was  suspended  for  eleven  days,  and  later 
resigned.  The  Texas  Department  of  Public 
Safety  identified  4,944  cases  in  which  he 
had  been  involved. 

The  courts  were  flooded  with  habeas 
petitions  based  on  Salvador’s  misconduct. 
In  a series  of  published  and  unpublished 
opinions,  the  Court  of  Criminal  Appeals 
granted  relief,  presuming  that  the  evidence 
was  false  and  material  in  any  case  involving 
Salvador.  See:  Ex  parte  Turner,  39 4 S.W.3d 
513  (Tex.  Crim.  App.  2013);  Ex  parte  Smith, 
2013  WL  831359  (Tex.  Crim.  App. Mar.  6, 
2013);  Ex  parte  Hinson,  2013  WL  831183 
(Tex.  Crim.  App.  Mar.  6,  2013);  and  Ex 
parte  Hobbs,  393  S.W.3d  780  (Tex.  Crim. 
App.  2013). 


Now  recognizing  “that  it  is  not  ap- 
propriate to  presume  error  and  materiality 
in  every  case  on  which  Salvador  worked,” 
the  Court  concluded  that  “the  better 
method  for  resolving  these  claims  is  to 
allow  an  applicant  to  shift  the  burden  of 
the  falsity  issue  to  the  State  if  the  requi- 
site predicate  is  proven,  but  the  burden  of 
persuasion  with  respect  to  materiality  will 
always  remain  with  the  applicant.”  This 
test  would  “properly  limit  the  likelihood 
that  a defendant  will  be  convicted  based 
on  false  evidence  without  unfairly  setting 
aside  convictions  obtained  by  the  State.” 


On  November  15, 2012,  a New  Mex- 
ico federal  jury  awarded  $66,000  to  a 
woman  formerly  incarcerated  at  a prison 
operated  by  Corrections  Corporation  of 
America  (CCA)  who  alleged  she  had  been 
sexually  assaulted  by  a Correctional  Medical 
Services  (CMS)  employee,  then  retaliated 
against  for  reporting  that  incident  and 
the  sexual  assault  of  another  prisoner  by 
a CCA  guard.  The  district  court  awarded 
over  $222,000  in  attorney  fees  and  costs  in 
2014,  and  the  parties  subsequently  entered 
into  a settlement  agreement. 


See:  Ex  parte  Coty,  418  S.W.3d  597  (Tex. 
Crim.  App.  2014). 

Following  remand,  the  trial  court 
issued  new  findings  recommending  that 
the  petitioner,  Leroy  E.  Coty,  be  denied 
relief  on  his  claims  involving  misconduct 
by  Salvador.  The  Court  of  Criminal  Ap- 
peals affirmed  in  June  2014,  agreeing 
with  the  lower  court’s  finding  that  the 
state  had  rebutted  the  inference  of  false 
evidence  and  that  the  evidence  was  not 
material  to  Coty’s  conviction.  See;  Ex 
parte  Coty,  432  S.W.3d  341  (Tex.  Crim. 
App.  2014).  FJ 


Lisa  Jaramillo  was  one  of  four  former 
prisoners  at  the  N ew  Mexico  Women’s  Cor- 
rectional Facility,  a prison  in  Grants,  New 
Mexico  operated  by  CCA,  who  were  alleg- 
edly sexually  assaulted  by  CMS  employee 
Roger  Bustamante  and  retaliated  against 
by  CCA  officials  for  reporting  incidents  of 
sexual  abuse. 

Although  Bustamante’s  sexual  miscon- 
duct was  eventually  “discovered”  by  CCA, 
resulting  in  his  termination,  Jaramillo  and 
the  other  women  claimed  that  many  CCA 
and  CMS  employees  knew  about  his  sexual 
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assaults  long  before  he  was  fired. 

Further,  Kim  Chavez,  one  of  the 
women  and  a close  friend  of  Jaramillo’s, 
told  Jaramillo  that  a guard  named  An- 
drew Trujillo  had  sexually  abused  her. 
Soon  thereafter,  a female  guard  over- 
heard Jaramillo  calling  Trujillo  “crooked” 
and  asked  why  she  had  said  that.  When 
Jaramillo  explained  about  the  alleged 
sexual  assault  of  Chavez,  the  guard  re- 
ported the  incident. 

In  response,  chief  of  security  Robert 
Ulibarri  had  Jaramillo  placed  in  segre- 
gation during  an  investigation.  When 
Chavez  was  asked  about  the  sexual  as- 
sault, she  was  afraid  that  she  too  would 
be  placed  in  segregation  and  face  other 
retaliation,  so  she  refused  to  cooperate. 
During  this  time,  Warden  Arelene  Hick- 
son visited  Jaramillo  in  segregation,  called 
her  a liar  and  accused  her  of  trying  to 
wreck  Trujillo’s  marriage. 

Ulibarri  then  filed  a disciplinary 
charge  of  fraud  and  false  statement 
against  Jaramillo.  After  69  days  in  isola- 
tion, Jaramillo  was  found  guilty  of  the 
disciplinary  infraction  and  sentenced  to 
60  days  in  segregation  with  no  credit  for 


the  time  she  had  already  served. 

Trujillo  was  later  fired  for  sexually 
assaulting  multiple  prisoners,  including 
Chavez.  A re-examination  of  the  disci- 
plinary charge  against  Jaramillo  led  to  the 
restoration  of  forfeited  good  conduct  time, 
but  did  nothing  about  the  129  days  she  had 
already  spent  in  segregation. 

Assisted  by  Albuquerque  attorneys 
Mark  Fine  and  Kirtan  Khalsa,  Jaramillo, 
Chavez  and  two  other  women  filed  a fed- 
eral lawsuit  pursuant  to  42  U.S.C.  § 1983 
against  CCA,  CMS  and  various  prison 
officials  alleging  that  the  sexual  assaults 
and  retaliation  violated  their  civil  rights. 
At  trial,  only  Jaramillo’s  and  Chavez’s 
claims  remained.  One  of  Jaramillo’s  allega- 
tions was  that  the  disciplinary  charge  and 
lengthy  segregation  were  solely  motivated 
by  retaliation  for  her  pursuit  of  legal  action 
due  to  Bustamante’s  sexual  misconduct 
and  for  reporting  the  sexual  assault  by 
Trujillo. 

The  federal  jury  found  no  negligence  by 
CCA  or  its  employees  for  the  sexual  assaults 
and  no  retaliation  against  Chavez.  It  did, 
however,  find  that  Ulibarri  and  Hickson  had 
retaliated  against 


Jaramillo.  The  jury  awarded  her  $3,000 
each  in  compensatory  damages  against 
Ulibarri  and  Hickson  plus  $40,000  in  puni- 
tive damages  against  Ulibarri  and  $20,000 
in  punitive  damages  against  Hickson,  for  a 
total  award  of  $66,000. 

Following  the  verdict,  the  defendants 
filed  a renewed  motion  for  judgment  as 
a matter  of  law  or  a new  trial,  which  was 
denied  by  the  district  court  on  March  17, 
2014.The  court  also  awarded  $222,552.64  in 
attorney  fees  and  costs  to  Jaramillo.  Ulibarri 
and  Hickson  filed  a notice  of  appeal,  but 
dismissed  their  appeal  in  September  2014 
after  the  parties  reached  a settlement.  See: 
Jaramillo  v.  Hickson,  U.S.D.C.  (D.  N.M.), 
Case  No.  l:09-cv-00634-JCH-WDS. 

Previously,  in  February  2012,  a federal 
jury  in  New  Mexico  had  awarded  more 
than  $3  million  to  three  female  prisoners 
who  were  sexually  assaulted  by  Anthony 
Townes,  a guard  at  the  Camino  Nuevo 
Women’s  Correctional  Facility,  which  was 
operated  by  CCA  at  the  time.  [See:  PLN, 
April  2012,  p.  1] . 

Additional  source:  Albuquerque  Journal 
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Eighth  Circuit  Reverses  Denial  of  Qualified  Immunity; 
Prisoner  Proved  Neglect,  Not  Deliberate  Indifference 

by  Mark  Wilson 


On  March  25,  2014,  the  Eighth 
Circuit  Court  of  Appeals  reversed  a 
district  court’s  denial  of  qualified  immunity 
on  a prisoner’s  claims  that  a delay  in  provid- 
ing blood  pressure  medication  caused  him 
to  go  blind. 

Broderick  L.  Fourte  did  not  receive 
a medical  screening  when  he  was  booked 
into  the  jail  in  Faulkner  County,  Arkansas 
on  September  25, 2009. 

On  October  3,  he  asked  jail  staff  to 
contact  his  family  for  his  high  blood  pres- 
sure medication.  They  failed  to  do  so. 

Two  days  later,  guards  began  a daily  log 
of  Fourte ’s  blood  pressure.  Nurse  Tamara 
R.  Lumpkin’s  name  appeared  on  the  log, 
which  was  reviewed  weekly  by  jail  physician 
Garry  Stewart. 

It  was  Dr.  Stewart’s  practice  to  moni- 
tor blood  pressure  for  at  least  30  days 
before  prescribing  medication,  unless  an 
emergency  level  of  180/120  was  reached. 
Throughout  October,  “Fourte’s  median 
blood  pressure  was  150/104,  with  most 
readings  between  140/95  and  160/110.” 

Fourte  complained  of  vision  loss  and  re- 
peatedly requested  blood  pressure  medication. 
His  blood  pressure  hit  180/121  on  October 
30, 2009,  and  Lumpkin  gave  him  a pill.  The 
next  day  Fourte  wrote,  “Thanks  for  the  blood 
pressure  pill  but  I need  it  every  day  and  I am 
losing  my  eye.  I don’t  see  that  good.  It’s  get- 
ting bad.  I need  help  please  I need  help  bad.” 

On  November  5,  2009,  Stewart  pre- 
scribed Hydrochlorothiazide,  to  start  two 
days  later.  Stewart  had  to  issue  a second 
prescription,  so  Fourte  did  not  begin  re- 
ceiving the  medication  until  November  18. 

On  September  23,  2010,  Fourte  was 
diagnosed  as  being  legally  blind.  He  then 
filed  suit,  alleging  that  his  blindness  was  due 
to  being  denied  blood  pressure  medicine 
while  at  the  jail.  The  district  court  held 
that  factual  disputes  precluded  qualified 
immunity  for  the  defendants. 

The  Eighth  Circuit  reversed.  The  ap- 
pellate court  first  concluded  that  failing  to 
provide  a medical  screening,  standing  alone, 
does  not  constitute  deliberate  indifference: 
“There  is  no  clearly  established  right  to  a 
general  medical  screening  when  admitted  to 
a detention  center;  admitees  have  the  same 


right  as  inmates:  not  to  have  known,  objec- 
tively serious  medical  needs  disregarded.” 

Second,  the  Court  of  Appeals  held  that 
Fourte  had  failed  to  prove  jail  employees 
were  deliberately  indifferent  when  they  did 
not  prescribe  medication  after  several  high 
blood  pressure  readings.  “At  best,  Fourte’s 
experts  show  that  Dr.  Stewart  and  Nurse 
Lumpkin  should  have  known  they  were 
committing  malpractice  - but  medical 


The  widow  of  a mentally  ill  man 
who  hanged  himself  less  than  an  hour 
after  being  booked  into  jail  in  Orange- 
burg County,  South  Carolina  is  suing  the 
county  and  other  defendants,  alleging  her 
husband’s  death  could  have  been  prevented. 

The  lawsuit  filed  by  Jenny  Hearn  is  the 
“first  of  other  cases  ...  against  the  Orange- 
burg County  Detention  Center  concerning 
wrongful  deaths  of  detainees,”  said  one  of 
her  attorneys,  Carter  Elliott,  Jr. 

At  least  seven  prisoners  died  at  the 
Orangeburg  County  lock-up  in  2012  and 
2013,  including  three  who  committed 
suicide. 

Nathaniel  Paul  Hearn,  37,  was  arrested 
on  November 23, 2012  andjailed  after  law  en- 
forcement authorities  investigating  a domestic 
violence  complaint  discovered  bomb-making 
materials.  The  suit  filed  by  Jenny  Hearn  in 
January  2014  claims  that  jail  officials  knew 
her  husband  had  a history  of  mental  illness 
but  did  nothing  to  monitor  him. 

The  lawsuit  alleges  that  “negligent 
and  grossly  negligent  acts”  by  the  county, 
jail  staff  and  the  local  hospital  and  doctors 
were  responsible  for  Hearn’s  death  because 
he  was  “improperly  classified  and  sent  to 
an  unsupervised  cell  by  himself,  not  on 
suicide  watch.” 

According  to  the  complaint,  video 
surveillance  indicated  that  jail  employees 
walked  past  Hearn’s  cell  three  times  within 
45  minutes  without  checking  on  him,  even 
though  his  behavior  was  “confrontational, 
hostile  and  uncooperative.”  Hearn  was 
locked  in  his  cell  at  10:48  p.m.  Less  than  an 


malpractice  is  not  deliberate  indifference,” 
the  Court  found. 

Finally,  failing  to  give  Fourte  the  pre- 
scribed medication  between  November  7 
and  November  18, 2009,  when  his  median 
blood  pressure  was  143/99,  was  negligent  at 
most,  “but  deliberate  indifference  is  ‘more 
even  than  gross  negligence,”’  the  Eighth 
Circuit  wrote.  See:  Fourte  v.  Faulkner 
County , 746  F.3d  384  (8th  Cir.  2014).  P 


hour  later,  at  11 :41  p.m.,  ajail  guard  found 
him  “hanging  by  the  very  sheet  provided  to 
him  by  the  correctional  staff.” 

Elliott  said  Heam  was  not  given  proper 
medical  care  even  though  the  jail  was  aware 
of  his  history  of  mental  illness  as  a result 
of  three  prior  incarcerations  in  2012.  In 
a statement  to  The  Times  and  Democrat, 
Orangeburg  County  Administrator  Harold 
Young  said  the  county  intends  to  fight  the  suit. 

Medical  care  for  prisoners  at  the  Or- 
angeburg County  Detention  Center  was 
contracted  to  Georgia-based  Transform- 
HealthRx  at  the  time  of  Hearn’s  death.  A 
company  representative  said  Hearn  was 
first  taken  to  a hospital,  where  he  was  pur- 
portedly found  to  be  stable,  before  being 
booked  into  the  jail. 

“We  put  him  in  a cell  and  30  minutes 
later  he  was  dead,”  TransformHealthRx  em- 
ployee Laura  Busbin  told  the  Orangeburg 
County  Council  in  January  2013.  “I’m  not 
sure  what  else  we  could  have  done.” 

Also  under  investigation  is  the  death 
of  James  Ray  Parker,  38,  who  was  found 
naked  and  unresponsive  in  an  observation 
cell  at  the  Orangeburg  County  Detention 
Center  on  February  6, 201 3.  Parker  was  ex- 
tremely obese;  an  autopsy  found  he  had  “an 
irregular  heartbeat,  fluid  in  his  lungs  and  an 
enlarged  heart,  liver  and  spleen,”  according 
to  The  Times  and  Democrat.  He  also  had 
a history  of  mental  illness  and  was  taking 
several  medications.  Parker  was  in  jail  for 
allegedly  committing  malicious  injury  to 
real  property  valued  at  $2,000  or  less. 

The  following  month,  on  March  15, 
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2013,  Shannon  Eason,  34,  who  was  jailed 
on  a first-offense  drug  charge,  was  found 
dead  in  her  cell  with  marks  around  her  neck. 
The  coroner  determined  her  death  was  due 
to  self-inflicted  asphyxia. 

Bushin  said  the  jail  had  increased 
suicide  watches  after  Hearn’s  death.  Eason 
was  not  placed  on  suicide  watch,  however, 
because  “nothing  suggested  she  was  sui- 
cidal,” Young  stated.  “In  this  case,”  he  said, 
“the  young  lady  just  felt  like  [suicide]  was 
something  she  wanted  to  do  and  she  did  it.” 

Young  blamed  the  suicides  on  a lack 
of  mental  health  resources  for  the  general 
public  and  argued  that  TransformHealthRx 
had  actually  increased  mental  health  ser- 
vices for  prisoners. 

“We  need  to  find  out  as  many  answers 
as  we  can,”  stated  Orangeburg  County 
Council  member  Janie  Cooper-Smith.  “We 
don’t  want  this  to  continue  to  happen.  We’re 
going  to  do  what  we  can.” 

One  thing  the  county  has  done  is 
change  the  medical  care  provider  at  the 
jail;  TransformHealthRx  has  since  been 
replaced  by  another  company,  Tennessee- 
based  Southern  Health  Partners. 

Meanwhile,  the  family  of  Tony  Glenn 


Tyler,  50,  who  died  at  the  Orangeburg 
County  Detention  Center  as  a result  of 
medical  problems  in  August  2012,  filed 
a lawsuit  against  the  county  on  April  23, 
2014.  The  complaint  claims  that  jail  staff 
failed  to  provide  Tyler  with  adequate 
medical  care;  he  reportedly  had  a history  of 
seizures,  heart  problems  and  mental  illness. 

And  in  December  2014,  Parker’s 
family  filed  suit  against  the  county  jail,  a 
regional  medical  center  and  various  medi- 
cal providers.  According  to  the  complaint, 
Parker  “was  in  such  obvious  mental  and 
physical  distress  at  the  Orangeburg  County 
Detention  Center  that  correctional  officers 
had  to  initially  drag  him  on  a sheet  across 
the  floor  to  an  isolation  cell.” 

The  lawsuits  remain  pending. 

Sources:  www.thetandd.com, www.wistv.com 
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Pennsylvania:  Wexford  Settles  Case 
Involving  Death  of  Prisoner's  Baby 


A FEDERAL  CIVIL  RIGHTS  COMPLAINT 

filed  in  March  2013  accused  employ- 
ees of  Wexford  Health  Sources  of  failing 
to  provide  appropriate  medical  care  to  a 
pregnant  prisoner  at  Pennsylvania’s  West- 
moreland County  Prison  (WCP), resulting 
in  the  death  of  her  nearly  8-month-old 
unborn  son. 

The  suit  was  filed  by  Tiffany  Pollitt 
and  her  husband,  Brian  C.  Camp,  Sr.  Pollitt 
learned  she  was  pregnant  in  January  2012, 
and  an  ultrasound  five  months  later  showed 
a healthy  baby  with  no  abnormalities.  Pollitt 
was  in  the  custody  of  WCP  on  July  28, 2012 
when  she  was  exercising  with  a volleyball 
in  an  outdoor  gym. 

She  was  accosted  by  two  other  prison- 
ers, Gabriella  Wade  and  Le  Ann  Armstrong, 
who  demanded  that  Pollitt  give  them  the 
ball.  As  she  argued  with  Wade,  Armstrong 
tried  to  take  the  volleyball  and  hit  Pollitt 
hard  in  the  abdomen.  Pollitt  confronted 
Armstrong  about  hitting  her  when  she 
was  pregnant.  A guard  arrived,  issued 
Pollitt  a disciplinary  report  for  creating 
a disturbance  and  placed  her  in  solitary 
confinement. 

Pollitt  awoke  the  next  day  with  uterine 
cramping,  tightness  in  her  lower  back  and 
vaginal  spotting.  Her  requests  for  a sick 
call  form  or  to  see  a nurse  were  denied 
by  the  on-duty  guard.  Likewise,  when 
she  went  for  a hearing  on  the  disciplinary 
charge  on  July  30,  she  was  told  her  medi- 
cal complaints  had  nothing  to  do  with  the 
hearing.  She  was  sentenced  to  30  days  in 
segregation. 

The  following  day,  Pollitt  was  taken 
to  a scheduled,  routine  prenatal  visit.  She 
informed  the  doctor  about  the  trauma  to 
her  abdomen  and  the  symptoms  she  had 
experienced;  the  vaginal  spotting  had 
subsided  though  she  continued  to  expe- 
rience the  other  symptoms.  The  doctor 
found  no  problems,  but  advised  Pollitt 
to  contact  WCP  staff  if  her  symptoms 
returned. 

The  symptoms  returned  on  August 
3,  2012,  and  for  the  next  six  days  Wex- 
ford staff  did  little  but  observe  and 
administer  over-the-counter  painkillers. 
That  morning,  Pollitt’s  vaginal  spotting 
returned. 

Nurse  Theresa  Pataski  was  advised 


by  Pollitt  of  recent  events,  and  told  her  to 
take  two  Tylenol  pills,  to  lie  on  her  side 
and  to  inform  a guard  if  her  pain  worsened. 
Pollitt’s  pain  increased  over  the  next  few 
hours,  and  two  medical  employees  came 
to  her  cell.  When  they  could  not  detect  a 
fetal  heartbeat,  Pollitt  was  told  she  would 
see  a doctor. 

As  the  day  went  on,  she  became  more 
and  more  upset  because  she  was  not  be- 
ing treated  and  had  not  seen  a physician. 
Although  Wexford’s  doctor  for  WCP, 
Mohammed  Ali,  was  notified  of  Pollitt’s 
symptoms,  he  never  examined  her  and  his 
care  consisted  of  ordering  a urine  drip  and 
monitoring  of  her  vital  signs. 

Pollitt  was  seen  by  a mental  health 
counselor  who  noted  she  was  “upset  and 
crying  regarding  current  housing  status, 
being  pregnant.”  The  counselor  wrote 
that  Pollitt  appeared  to  “exaggerate  recent 
events  leading  to  current  DC  status  and 
medical  housing  placement,”  and  “con- 
tinued however  to  exhibit  catastrophic 
thinking  patterns  and  unrealistic  expecta- 
tions regarding  disciplinary,  custody,  and 
medical  procedures.” 

Despite  Pollitt’s  insistence  that  she 
could  not  feel  her  baby  moving,  WCP 
nurses  insisted  their  exams  had  found 
fetal  movement.  Nurses  Pataski,  Jennifer 
Harr,  Denise  Layton  and  Barbara  Currier 
conducted  an  exam  on  August  4,  2012, 
pursuant  to  Dr.  Ali’s  orders.  Then,  two  days 
later,  Certified  Registered  Nurse  Practitio- 
ner Donald  Graham  conducted  an  exam. 
All  said  they  felt  the  baby  move  and  that 
everything  was  fine. 

“Over  the  next  couple  of  days,  Ms. 
Pollitt  told  anyone  who  would  listen  that 
she  was  in  severe  pain,  that  she  needed  to 
see  an  obstetrician,  and  she  was  deathly 
afraid  that  something  bad  was  happening 
to  her  baby,”  her  complaint  stated.  No  one 
listened  or  took  action,  however. 

On  August  9,  at  1 :00  a.m.,  Pollitt  could 
no  longer  tolerate  the  pain  and  repeatedly 
pushed  the  emergency  call  button  in  her 
cell.  Nurse  Ed  Poleski  arrived;  he  took  her 
vital  signs  and  gave  her  two  Tylenol  tablets. 
Within  the  hour,  the  process  was  repeated 
with  another  nurse. 

When  Pollitt  continued  to  press  the 
emergency  button,  guards  turned  it  off.  She 


then  beat  on  her  cell  door  with  her  shoe. 
Guards  told  her  to  “grow  up,”  asked  what 
she  expected  them  to  do  and  wished  her 
“better  luck  with  the  next  shift.” 

By  6 a.m.,  Pollitt  had  bled  all  over 
the  floor  and  commode.  WCP  staff  finally 
decided  something  was  wrong  and  she  was 
taken  to  a local  hospital. 

“Instead  of  getting  Tiffany  and  her 
baby  the  help  she  needed,  they  waiting  until 
Tiffany  was  laying  on  the  floor  bleeding  to 
death  to  do  anything.  By  then  it  was  too 
late,”  said  her  attorney,  John  Mizner. 

An  ultrasound  found  her  baby  did  not 
have  a heartbeat.  Efforts  to  naturally  deliver 
the  baby  failed,  and  a Cesarean  section  was 
performed.  Pollitt’s  son,  Brian  C.  Camp, 
Jr.,  was  stillborn;  his  cause  of  death  was 
placental  abruption. 

Pollitt’s  lawsuit  alleged  that  the  medi- 
cal care,  diagnosis,  treatment  and  services 
provided  by  Wexford’s  employees  were 
negligently  performed  in  a careless  manner 
and  were  not  in  accord  with  professional 
standards,  causing  Pollitt  mental,  emotional 
and  physical  pain  and  suffering,  as  well  as 
her  son’s  death. 

Mizner  said  Pollitt  was  “a  mother  who 
lost  her  baby  because,  even  though  she  did 
everything  she  could  to  protect  her  baby, 
no  one  at  Wexford  Health  - who  were  re- 
sponsible for  giving  her  and  her  baby  the 
medical  care  they  required  - listened,  and 
nobody  cared.” 

The  parties  engaged  in  contested 
discovery,  with  the  district  court  granting 
in  part  the  plaintiffs’  motion  to  compel  on 
September  29,  2014,  warning  the  Wexford 
defendants  against  frustrating  discovery 
in  the  case.  For  example,  the  court  noted 
that  Wexford’s  reluctance  to  produce  an 
unredacted  copy  of  a publicly-available 
contract  was  “not  well-taken,”  though  the 
court  declined  to  impose  sanctions.  Sepa- 
rately, the  court  held  that  the  failure  of  one 
of  the  defendants  to  attend  a deposition  was 
contemptuous. 

The  case  subsequently  settled  in  Feb- 
ruary 2015  under  undisclosed  terms.  See: 
Pollitt  v.  Wexford  Health  Services,  U.S.D.C. 
(W.D.  Penn.),  Case  No.  l:13-cv-00082- 
TFM.P 

Additional  source:  Erie  Times-News 
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cation program  for  correspondence  high  school,  vocational,  paralegal,  undergraduate  and  graduate  courses  offered 
in  the  U.S.  and  Canada.  This  is  the  second  book  published  by  Prison  Legal  News  Publishing. 
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Third  Circuit  Denies  Intervention 
in  CRIPA  Class-Action  Suit 


On  April  i i,20I4,theThird  Circuit 
Court  of  Appeals  rejected  a prisoner’s 
motion  to  intervene  in  a 2 8 -year-old  class- 
action  case  on  the  eve  of  settlement. 

In  1986,  the  United  States  filed  suit 
against  the  Virgin  Islands  under  the  Civil 
Rights  of  Institutionalized  Persons  Act 
(CRIPA),  42  U.S.C.  § 1997.  The  lawsuit 
alleged  that  conditions  at  the  Golden  Grove 
Adult  Correctional  Facility  on  St.  Croix 
violated  the  Eighth  Amendment.  The  par- 
ties entered  into  a consent  decree  later  that 
year,  designed  to  ensure  prisoners  were  safe 
from  ‘“unreasonable  fire  safety  risks  to  their 
lives  and  safety’  and  ‘wanton  and  reckless 
physical  violence  by  other  inmates  or  staff,’ 
as  well  as  providing  ‘minimally  adequate 
sanitation  to  protect  inmates  from  unrea- 
sonable risks  to  their  physical  health’  and 
‘minimally  adequate  medical  care  for  the 
serious  medical  needs  of  inmates.’” 

The  litigation  continued  when  con- 


by  Mark  Wilson 

ditions  at  the  prison  did  not  improve, 
resulting  in  several  additional  court  orders, 
including  a 1990  compliance  plan,  a 2003 
stipulated  agreement,  a 2007  remedial  order 
and  additional  orders  in  December  2009, 
February  2010  and  December  2010. 

In  July  2011,  the  defendants  moved  to 
terminate  prospective  relief  under  18  U.S.C. 
§ 3626(b)  and  (e)  of  the  Prison  Litigation 
Reform  Act  (PLRA).The  parties  later  en- 
tered into  settlement  negotiations. 

On  February  8, 2012,  the  district  court 
held  that  the  PLRA  covered  all  but  one 
order  entered  after  the  1986  consent  decree, 
but  those  orders  lacked  the  required  PLRA 
findings.  Therefore,  an  evidentiary  hear- 
ing was  held  to  ensure  compliance  with  § 
3626(b)(3). 

Prisoner  Robert  Gillette  was  incarcer- 
ated at  Golden  Grove,  serving  a 300-month 
sentence.  He  appealed  his  conviction  but 
subsequently  attempted  to  voluntarily  dis- 


miss the  appeal  over  his  counsel’s  objections. 
The  court  ultimately  concluded  that  he  was 
not  competent  to  do  so. 

On  July  21,  2012,  Gillette  moved  to 
intervene  in  the  CRIPA  action  pursuant 
to  FRCP  24(a)  and  (b),  quoting  extensively 
from  the  United  States’ original  complaint. 

Less  than  two  months  after  Gillette  filed 
his  motion,  the  parties  submitted  a proposed 
settlement  agreement  in  the  lawsuit  that  ad- 
dressed issues  related  to  medical  and  mental 
health  care,  fire  safety,  environmental  health 
conditions,  staff  training,  and  prisoner  safety 
and  supervision. The  district  court  then  issued 
a November  7, 2012  order  denying  Gillette’s 
motion  to  intervene,  as  he  had  failed  to  show 
that  the  United  States  would  not  adequately 
represent  his  interests,  and  because  the  parties 
would  be  prejudiced  by  intervention  on  the 
eve  of  settlement.  Gillette  appealed. 

The  Third  Circuit  affirmed  in  a detailed 
decision,  agreeing  that  the  parties  would  be 
prejudiced  by  intervention.  Additionally, 
Gillette’s  “reliance  upon  the  United  States’ 
pleadings  belies  [his]  argument  that  his 
interests  diverge  from  those  of  the  United 
States.”  Gillette’s  “grievances  dovetail  with 
the  terms  of  the  Settlement  Agreement,” 
the  appellate  court  found.  “To  that  end, 
Gillette’s  interests  not  only  overlap  with 
those  of  the  United  States,  they  are  es- 
sentially identical.”  See:  United  States  v. 
Territory  of  the  Virgin  Islands,  748  F.3d  514 
(3d  Cir.  2014). 

Following  remand,  in  December  2014 
the  district  court  held  the  defendants  in 
contempt  for  failing  - for  the  third  time  - to 
pay  the  court-appointed  monitor  overseeing 
the  consent  decree  in  a timely  manner.  The 
district  court  imposed  a 11,000  fine  and 
held  that  future  noncompliance,  without 
good  cause,  “will  subject  Defendants  to  a 
fine  of  $250.00  per  day  for  each  day  that 
Defendants  are  noncompliant,  plus  pay- 
ment to  the  Monitor  of  any  reasonable 
fees  and  expenses  incurred  as  a result  of 
the  untimely  payment.”  Due  to  the  late 
payments,  the  monitor  had  suspended  his 
services  prior  to  the  court’s  contempt  ruling. 
See:  United  States  v.  Territory  of  the  Virgin 
Islands,  2014  U.S.  Dist.  LEXIS  178548 
(D.V.I.  Dec.  30, 2014).  P 
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California:  On  June  24,  2014,  the 
San  Bernardino  County  Sheriff’s  Depart- 
ment identified  two  prisoners  killed  in  an 
apparent  homicide  at  U.S.  Penitentiary 
Victorville.  Brian  Kountz,  24,  and  Robert 
Howard  Ferguson,  49,  were  pronounced 
dead  at  the  prison  on  June  21,  2014.  The 
FBI  is  investigating  their  deaths.  At  least 
five  prisoners,  including  Ferguson  and 
Kountz,  have  died  atUSP  Victorville  within 
a nine-month  period. 

California:  CSP  Corcoran  prisoner 
Richard  Dupree  filed  a lawsuit  on  April 
21, 2014  seeking  over  12  billion  from  pop 
star  Rihanna  and  her  former  boyfriend 
Chris  Brown,  music  mogul  Jay-Z  and  his 
superstar  wife  Beyonce,  and  rapper  Kanye 
West  for  allegedly  stealing  song  lyrics  Du- 
pree wrote  while  incarcerated.  He  claimed 
that  the  celebrities  conspired  with  the  CIA, 
FBI,  Homeland  Security  and  other  law 
enforcement  agencies  to  steal  the  lyrics  of 
3,000  of  his  songs  - allegedly  robbing  him 
of  “hundreds  of  millions,  even  billions,  in 
the  satellite  organization.”Magistrate  Judge 
Carolyn  K.  Delaney  dismissed  Dupree’s 
suit,  which  also  demanded  his  immediate 
release  from  prison,  in  June  2014. 

Canada:  Three  prisoners  escaped  from 
the  Orsainville  Detention  Center  near 
Quebec  City  by  helicopter  on  June  7, 2014, 
but  were  captured  15  days  later.  Helicopter 
escapes,  although  dramatic,  are  not  unprec- 
edented. As  previously  reported  in  PLN,  in 
March  2013  two  prisoners  at  a Montreal- 
area  facility  climbed  a rope  into  a waiting 
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chopper  but  were  caught  later  the  same  day 
with  two  accomplices.  [See:  PLN, June  2013, 
p.45] . In  Greece,  an  Albanian  prisoner,  Alket 
Rizaj,  twice  escaped  by  helicopter  from  a 
maximum-security  facility  in  2006  and  2009. 
Another  Greek  prisoner  attempted  a similar 
escape  in  2013  but  was  shot  and  the  heli- 
copter landed  in  the  prison’s  parking  lot.  In 
the  United  States,  an  unsuccessful  helicopter 
escape  occurred  at  a privately-operated  civil 
commitment  center  in  Florida  in  2000.  [See: 
PLN,  Nov.  2000,  p.7], 

Connecticut:  A sting  operation  re- 
sulted in  the  May  7, 2014  arrest  of  a guard 
at  the  Bridgeport  Community  Correctional 
Center.  A woman  posing  as  a prisoner’s 
girlfriend  gave  Joseph  Trottman  (Trotman 
in  some  news  reports)  marked  cash  and 
fake  heroin  to  smuggle  into  the  jail.  He 
was  found  with  the  money  in  his  pocket. 
Trottmann  was  charged  with  attempt  to 
convey  contraband  into  a correctional  facil- 
ity and  attempt  to  distribute  narcotics,  and 
placed  on  administrative  leave.  Police  said 
Trottman  had  confessed  but  added, “I’m  not 
doing  this  ever  again.” 

Connecticut:  On  June  20,2014,  Supe- 
rior Court  Judge  Brian  T.  Fischer  imposed 
a nine-month  sentence  on  Diaab  Amin, 
37,  for  what  Fischer  termed  “a  cowardly, 
unprovoked  assault.”  Amin,  a New  Haven 
Correctional  Center  guard  at  the  time,  had 
attacked  prisoner  William  Laden,  with 
whom  he’d  previously  had  a fight  before 
Laden  was  incarcerated.  Amin  then  falsely 
reported  that  Laden  had  threatened  to  kill 


him.  A jury  found  Amin  guilty  of  third- 
degree  assault;  Laden  required  medical 
attention  for  cuts  and  bruises  sustained  in 
the  attack. 

Delaware:  Christopher  S.  Peck,  39, 
will  spend  three  years  in  prison  after  being 
sentenced  by  Superior  Court  Judge  T.  Hen- 
ley Graves  on  June  6, 2014.  Peck,  a former 
Sussex  Boot  Camp  guard,  had  pleaded 
guilty  to  six  counts  of  sex  in  a detention 
facility  and  one  count  of  official  misconduct 
for  inappropriate  physical  encounters  with 
female  prisoners.  [See:  PLN,  July  2014, 
p.56].  Peck’s  attorney  had  asked  the  court 
for  leniency,  citing  Peck’s  enrollment  in 
sexual  addiction  and  post  traumatic  stress 
counseling.  Judge  Graves  declined,  saying, 
“It  is  not  my  intention  to  send  a message 
to  the  correctional  officers  of  Delaware  that 
you  can  take  advantage  of  a woman  multiple 
times  and  there  is  no  price  to  pay.” 

Florida:  Florida  DOC  guard  Sean 
Hayes  was  arrested  on  June  8,2014  follow- 
ing a road  rage  incident.  He  is  accused  of 
exiting  his  vehicle,  approaching  the  driver’s 
side  of  another  car  and  punching  the  other 
driver  in  the  face.  Hayes  was  taken  to  the 
Clay  County  jail  on  a battery  charge;  it  is 
unknown  how  the  arrest  has  affected  his 
employment  status  with  the  Department 
of  Corrections. 

Florida:  When  Brevard  County  Judge 
John  Murphy  challenged  public  defender 
Andrew  Weinstock  to  “go  out  back”  dur- 
ing a hearing  on  June  2,  2014,  Weinstock 
thought  it  would  be  to  discuss  issues  that 
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had  arisen  between  himself  and  the  judge. 
Instead,  Murphy  began  throwing  punches. 
Courtroom  observers  who  could  hear  the 
altercation  sat  in  uncomfortable  silence, 
then  applauded  after  deputies  broke  up  the 
fight.  In  the  aftermath,  Judge  Murphy,  who 
had  presided  over  criminal  cases,  returned 
to  work  after  taking  a four -week  paid  leave 
of  absence,  undergoing  anger  management 
counseling  and  apologizing  for  his  behavior. 
He  was  reassigned  to  handle  civil  cases. 
Weinstock  resigned  in  protest  after  Murphy 
returned  to  the  bench. 

Georgia:  Hundreds  of  immigration 
detainees  staged  a hunger  strike  in  June  2014 
at  the  Stewart  Detention  Center,  the  strike 
began  when  detainees  refused  to  eat  maggot- 
infested  beans.  In  response,  prison  officials 
deployed  pepper  spray  and  placed  the  facility 
on  24-hour  lockdown. The  Stewart  Detention 
Center  is  owned  and  operated  by  Corrections 
Corporation  of  America  (CCA).  Detention 
Watch  Network  has  named  Stewart  one  of 
the  10  worst  immigration  detention  centers 
in  the  United  States. 

Georgia:  A guard  at  the  GEO  Group- 
run  Riverbend  Correctional  Facility  was 
arrested  along  with  her  boyfriend  on  April 
16,  2014  after  simultaneous  drug  raids 
on  their  homes  uncovered  crack  cocaine, 
marijuana,  hydrocodone  and  a stolen 
handgun.  Tiffany  Shanai  Cheely  and  Ar- 
turo Lee  Marshall  were  taken  into  custody 
by  the  Ocmulgee  Drug  Task  Force  and 
Milledgeville  police  following  an  “extensive 
investigation”  into  suspected  drug  activity. 
The  Union  Recorder  reported  in  August 
2014  that  Cheely  and  Marshall  were  in- 
dicted on  a combined  16  criminal  counts. 

Illinois:  Andre  Davis,  53,  had  served 
32  years  in  prison  for  rape  and  murder 
before  being  exonerated  by  DNA  evi- 
dence and  released  in  2012.  On  June  12, 
2014  he  was  again  charged  with  murder 
in  an  unrelated  case.  Police  say  Davis  and 
an  accomplice,  Derrick  Hilliard,  shot  and 
stabbed  19-year-old  Jamal  Harmon  to 
death  in  a dispute  over  a dice  game.  Hilliard 
was  allegedly  the  trigger  man,  and  Davis  is 
accused  of  helping  load  Harmon’s  body  into 
the  trunk  of  a car  and  cutting  his  throat. 

Iraq:  Shi’ite  government  officials 
claimed  52  prisoners  were  killed  by  cross- 
fire during  an  attack  on  a jail  in  Baqubah 
on  June  16,  2014,  but  Sunni  officials  said 


the  prisoners  were  executed  by  guards.  The 
mayor  of  Baqubah,  Abdullah  al-Hyali, 
visited  the  morgue  and  saw  that  most  of 
the  victims,  including  his  own  nephew,  had 
bullet  wounds  to  the  head.  “He  was  severely 
tortured  and  his  nails  were  extracted,”  al- 
Hyali  told  Reuters.  Local  residents  said 
most  of  the  prisoners  were  being  held  on 
petty  crimes;  police  officials  contended  they 
were  terrorism  suspects. 

Kansas:  Former  Sedgwick  County 
deputy  David  Kendall  was  sentenced  on 
June  27, 2014  to  two  years’  probation  after 
entering  a no-contest  plea  to  six  charges 
related  to  sexual  misconduct  with  a prisoner 
and  one  count  of  making  a false  statement. 
Kendall  is  also  named  in  a civil  suit  filed  by 
one  of  his  victims  against  Sedgwick  County 
and  other  defendants.  [See:  PLN,  Feb.  2014, 
p.56].  On  November  19,2014,federaljudge 
Carlos  Murguia  denied  the  county’s  motion 
to  dismiss,  and  the  lawsuit  remains  pending. 

Louisiana:  On  June  17,  2014,  four 
deputies  who  were  fired  from  the  Lafay- 
ette Parish  Sheriff’s  Office  were  arrested 
on  charges  of  battery  and  malfeasance. 
Michael  McSheffrey,  33,  Brandon  Gallien, 
28,  Adrian  Theriot,  28,  and  Scarla  Celestine, 
33,  were  charged  after  an  investigation 
determined  that  two  of  the  deputies  beat  a 
prisoner  in  a jail  cell  in  April  2014  while  the 
other  two  watched  and  failed  to  intervene. 
The  assault  left  the  prisoner  hospitalized 
for  several  days. 

Mexico:  Nearly  450  prisoners  at  the 
maximum-security  Puente  Grande  prison 
experienced  diarrhea  and  vomiting  as  a result 
of  food  poisoning  in  May  2014.  Authorities 
said  treatment  had  been  provided  by  prison 
medical  staff,  but  that  doctors  and  paramed- 
ics from  the  Jalisco  health  department  as  well 
as  municipal  fire  and  rescue  services  from 
Guadalajara  and  Tlaquepaque  were  called 
in  to  assist  due  to  the  scope  of  the  outbreak. 
“None  of  the  [affected  prisoners]  is  in  seri- 
ous condition,  nor  did  any  require  medical 
transfer,”  the  state  public  safety  office  said. 

Mississippi:  Issaquena  County  Cor- 
rectional Facility  guards  Karrell  McCoy 
and  Sammy  Cubit  were  indicted  on  June 
20, 2014  for  engaging  in  a plot  to  smuggle 
phones,  tobacco  and  drugs  into  the  jail. 
Both  were  fired  following  their  arrests. 
McCoy  and  Cubit  are  accused  of  bringing 
in  1 1 cell  phones,  9 chargers,  and  tobacco 
and  tobacco  products  while  employed  at  the 
facility  in  December  2013.  They  allegedly 
placed  the  contraband  inside  jackets,  which 


they  gave  to  prisoners  to  deliver  to  various 
parts  of  the  jail. 

Missouri:The  Iron  Countyjail  is  home 
to  an  old  wing  that  people  call  a “dungeon,” 
and  on  June  19,2014,  Sheriff  Roger  Medley 
told  county  commissioners  that  he  would 
close  off  access  to  that  part  of  the  facility 
when  temperatures  hit  90  degrees.  “I  just 
felt  it  was  a risk  we  don’t  need  to  be  tak- 
ing,” Medley  said.  “I  don’t  want  to  cause 
somebody  to  die  or  have  a heat-related 
injury.”The  section  of  the  jail,  which  houses 
12  prisoners,  was  built  around  the  time  of 
the  Civil  War  and  features  thick  limestone 
walls  that  heat  up  like  an  oven  during  the 
summer.  The  sheriff’s  department  will  use 
a newer  area  of  the  jail  and  transport  other 
prisoners  to  neighboring  counties. 

New  Hampshire:  A former  office 
administrator  at  the  Rockingham  County 
jail  will  serve  2 to  6 years  in  prison  for  us- 
ing her  position  to  falsify  timesheets  for 
her  husband,  who  was  employed  as  a guard. 
Anne  Marie  Nelson,  55,  pleaded  guilty  on 
June  23, 2014  to  two  counts  of  felony  theft 
by  deception.  Police  say  Nelson  altered 
her  husband’s  timesheets  to  reflect  shifts 
he  had  not  worked,  which  netted  around 
$37,000  in  fraudulent  payments.  She  was 
also  ordered  to  pay  restitution. 

New  Jersey:  A $100,000  unemploy- 
ment benefit  fraud  scheme  resulted  in 
charges  against  five  former  state  prisoners 
and  three  of  their  wives,  the  state  Attorney 
General’s  office  announced  on  June  10, 
2014.  Most  of  the  prisoners  were  serv- 
ing time  for  DUI  convictions  when  they 
applied  for  and  began  receiving  unemploy- 
ment benefits.  Their  wives  contributed  to 
the  fraud  by  calling  in  or  using  the  Internet 
to  certify  that  the  men  were  “physically  able 
to  work”  and  “available  to  go  to  work  imme- 
diately,’’when  they  were  in  fact  incarcerated. 
Each  of  the  eight  defendants  faces  3 to  5 
years  in  prison  plus  fines  of  up  to  $15,000. 

New  Mexico:  On  June  19,  2014,  for 
the  second  time  in  four  months,  a Metro- 
politan Detention  Center  guard  was  arrested 
and  charged  with  sexual  abuse  of  female 
prisoners.  Andres  Verdugo  was  placed  on 
administrative  leave  with  pay.  Among  the 
complaints  against  Verdugo  were  allega- 
tions that  he  asked  female  prisoners  to  wear 
tighter  uniforms,  watched  them  shower  and 
change  clothes,  gathered  them  outside  their 
cells  to  discuss  why  a derogatory  term  for  the 
female  anatomy  was  offensive,  and  promised 
a prisoner  a job  reassignment  if  she  would 
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do  10  naked  jumpingjacks.  Another  prisoner 
was  allegedly  raped  in  a closet.  Verdugo  is 
accused  of  telling  prisoners  he  would  “feed 
[them]  to  the  pigs”  and  “make  [them]  disap- 
pear” if  they  reported  the  abuse. 

New  Mexico:  Justin  Romero,  a guard 
at  the  Rio  Arriba  County  jail,  resigned  on 
June  23, 2014  after  being  suspended  with- 
out pay  following  his  arrest  for  vehicular 
homicide  and  resisting  an  officer.  Romero, 
26,  was  under  the  influence  of  alcohol  at 
the  time  of  a vehicle  accident  that  killed 
Leo  Gurule,  23,  and  Carlos  Archuleta,  45. 
Jail  officials  said  Romero  was  off  duty  when 
the  accident  occurred.  He  had  previously 
been  charged  with  possession  of  an  open 
container  of  alcohol  in  June  2013,  but  that 
charge  was  dismissed. 

New  York:  An  anonymous  tip  led  to  a 
17-month  investigation  into  time  card  fal- 
sification by  staff  at  the  Livingston  County 
jail.  Nine  employees  resigned  from  their  po- 
sitions on  or  before  June  6,2014  after  being 
arrested  and  charged  in  connection  with  a 
shift-swapping  scheme.  It  was  considered 
normal  and  accepted  for  staff  members  to 
exchange  shifts,  but  these  employees  had 
presented  time  cards  for  shifts  they  did  not 


work,  and  in  some  cases  paid  each  other 
cash  in  return  for  working  shifts  they  did 
not  record.  “I  am  personally  offended  by 
lack  of  oversight  and  accountability  on  the 
part  of  the  jail  administration,  and  believe 
much  of  the  blame  should  fall  on  them,” 
stated  Livingston  County  District  Attorney 
Gregory  McCaffery. 

New  York:  Betsy  Kennedy-Scholl, 
a former  Southport  Correctional  Facility 
civilian  employee,  was  arrested  on  June  19, 
2014  on  two  counts  of  third-degree  rape 
and  four  counts  of  third- degree  criminal 
sexual  acts.  She  is  accused  of  having  mul- 
tiple sexual  encounters  with  a prisoner  while 
employed  at  the  facility.  Under  state  law,  a 
prisoner  cannot  consent  to  sexual  contact. 

New  York:  The  closure  of  15  state  pris- 
ons and  labor  contracts  without  raises  led 
to  the  June  6,2014  ouster  of  Donn  Rowe, 
president  of  the  New  York  State  Cor- 
rectional Officers  and  Police  Benevolent 
Association  (NYSCOPBA).  A top  union 
official,  Vinny  Blasio,  described  the  fallout 
from  the  closures  and  contract  issues  as  a 
“perfect  storm”  for  Rowe  being  voted  out  of 
office.  The  NYSCOPBA  represents  around 
26,000  members  from  several  law  enforce- 


ment agencies,  but  is  primarily  composed  of 
workers  in  the  state’s  prison  system. 

Ohio:  Defense  attorney  Philip  Cramer 
allegedly  slipped  prescription  painkillers 
to  his  incarcerated  client,  Joseph  Frowine, 
during  a meeting  at  a Franklin  County 
jail  annex.  Deputies  saw  Cramer  pass 
something  during  the  meeting  and  found 
drugs,  including  oxycodone,  when  they  later 
searched  Frowine.  Cramer  was  arrested  on 
May  28,  2014,  and  both  he  and  Frowine 
were  charged  with  illegal  conveyance  of 
oxycodone  into  a detention  facility. 

Ohio:  A mental  health  and  addictions 
counselor  who  worked  for  private  medical 
contractor  NaphCare  was  sentenced  to 
five  years  in  prison  on  June  23,  2014  for 
multiple  counts  of  sexually  abusing  at  least 
seven  female  prisoners  at  the  Hamilton 
County  Justice  Center.  Richard  Anderson, 
56,  admitted  to  touching  the  prisoners,  but 
claimed  he  was  driven  by  his  “impulsive 
sexual  behavior.”  Anderson’s  misconduct 
was  not  new;  he  had  left  at  least  two  previ- 
ous jobs  after  being  caught  in  sexual-related 
activity.  Judge  Jerome  Metz  decided  to  run 
Anderson’s  sentences  concurrently  rather 
than  consecutively  because  one  of  the  pris- 
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oners  he  had  victimized  did  not  want  him  to 
suffer  a longer  prison  term.  Anderson  must 
register  as  a sex  offender  upon  his  release. 

Ohio:  According  to  a June  5,2014  fed- 
eral indictment,  Chillicothe  Correctional 
Institution  prisoner  James  Jeremy  Savage 
prepared  and  filed  at  least  99  bogus  tax 
returns  for  fellow  prisoners,  netting  about 
$148,300  in  fraudulent  refunds.  The  prison- 
ers gave  commissary  items  to  Savage,  who 
used  their  prison  identification  numbers  as 
apartment  numbers  in  the  tax  documents’ 
return  addresses.  Savage  pleaded  guilty 
to  one  count  of  filing  false  tax  claims  in 
October  2014;  he  faces  up  to  five  years  in 
prison  and  a $250,000  fine. 

Oklahoma:  On  June  12, 2014,  former 
detention  officer  Jose  Botello,29,  and  former 
detention  deputy  J ohn  Jacobson,  29 , walked 
out  of  a courtroom  as  free  men  after  a judge 
ruled  there  was  insufficient  evidence  to  pro- 
ceed to  trial  on  assault  and  battery  charges. 
Botello  and  Jacobson  had  been  accused  of 
assaulting  prisoner  Cortez  Meadows  and 
causing  injuries  to  his  head,  shoulders,  wrist 
and  back.  Specialjudge  James  Croy  reviewed 
video  surveillance  footage  and  determined 
that  the  guards  were  merely  doing  their  job 


when  dealing  with  Meadows,  who  was  un- 
cooperative. Both  had  been  fired  following 
their  arrests;  it  was  not  reported  whether  they 
will  be  reinstated. 

Oklahoma:  A former  nurse  at  the 
Cimarron  Correctional  Facility  in  Cushing 
was  charged  on  July  1,2014  with  sexual  bat- 
tery of  an  inmate.  Kristi  Anne  Tate,  44,  was 
not  arrested  but  instead  was  mailed  a letter 
notifying  her  of  the  felony  charges  and  in- 
structing her  to  appear  in  court  or  a warrant 
would  be  issued  for  her  arrest.  The  Cimarron 
Correctional  Facility  is  operated  by  CCA. 

Oregon:  John  E.  Sipple  showed  up  for 
court  with  a restitution  check  in  the  amount 
of  $31,729.38  and  received  three  years’ 
probation  for  skimming  funds  from  a pris- 
oner welfare  account.  A former  recreation 
manager  at  the  Oregon  State  Correctional 
Institution,  he  pleaded  guilty  to  five  counts 
of  first-degree  theft  in  late  April  2014. 
Sipple  devised  a scheme  in  which  he  would 
take  pre-issued  checks  intended  for  food 
and  other  items  for  prisoner  activities,  then 
purchase  less  than  the  amount  of  the  check 
and  pocket  the  difference.  [See:  PLN,  Jan. 
2015,  p.44] . He  had  been  placed  on  admin- 
istrative leave  but  retired  from  his  job  and 
will  retain  his  pension  benefits. 

Oregon:  On  June  19,  2014,  prisoners 
were  removed  from  the  recreation  yard 


when  a hot  air  balloon  made  an  emergency 
landing  in  the  parking  lot  of  the  Coffee 
Creek  Correctional  Facility. The  pilot,  Ran- 
dall Fuehrer,  is  the  owner  of  a business  that 
offers  balloon  flights  and  flight  training; 
he  blamed  low  fuel  and  high  winds  for  the 
airborne  emergency.  V icki  Reynolds , a Cof- 
fee Creek  spokeswoman,  said  “The  parking 
lot  is  far  enough  from  the  main  facility  that 
we  felt  confident  in  assuming  this  wasn’t  an 
inmate  escape  attempt. ’’There  were  no  inju- 
ries to  either  Feuhrer  or  his  two  passengers. 

Pennsylvania:  Eileen  DiNino  died 
alone  in  her  cell  at  the  Berks  County  Prison 
on  June  7,  2014.  The  unemployed  mother 
of  seven  was  serving  a 48-hour  sentence  for 
failing  to  pay  truancy  fines  of  approximately 
$2,000.  A private  company,  PrimeCare 
Medical,  Inc.,  provides  health  care  ser- 
vices at  the  jail,  and  medical  staff  had  seen 
DiNino  for  “discomfort  and  some  difficulty 
breathing”  but  returned  her  to  her  cell.  She 
was  found  unresponsive  later  the  same  day 
and  pronounced  dead  at  a local  hospital. 
State  police  announced  on  September 
4,  2014  that  an  autopsy  had  determined 
DiNino’s  death  was  due  to  natural  causes 
and  no  criminal  charges  would  be  filed. 

South  Carolina:  A man  who  admitted 
to  strangling  a fellow  prisoner  to  death  at 
the  Charleston  County  Jail  will  face  felony 
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charges  of  assisted  suicide.  Michael  Bixby 
confessed  to  choking  Matthew  Lee  Glid- 
den,  but  claimed  he  was  helping  Glidden 
kill  himself.  It  was  unclear  from  police  state- 
ments how  it  was  determined  that  Glidden 
actually  wanted  Bixby  to  help  him  die. 
Assisted  suicide  is  legal  in  Oregon,  Wash- 
ington and  Vermont,  but  usually  requires  a 
physician’s  approval  and  is  typically  carried 
out  via  a lethal  dose  of  medication  rather 
than  strangulation.  Bixby  was  charged  in 
May  2014;  he  faces  up  to  15  years  in  prison. 

Tennessee:  Bradley  County  Sheriff 
Jim  Ruth  announced  on  June  6,  2014  that 
an  internal  investigation  had  led  to  the 
suspension  of  two  deputies,  policy  changes 
and  additional  training  for  court  security 
personnel  after  a prisoner  was  left  overnight 
in  a holding  cell  at  the  Bradley  County 
Courthouse.  Nathaniel  Caldwell  was  in  court 
on  a probation  violation  warrant,  but  depu- 
ties left  him  handcuffed  in  the  holding  cell 
where  he  had  been  placed  in  the  afternoon. 
He  was  discovered  by  court  employees  who 
arrived  for  work  the  next  day.  Sheriff  Ruth 
and  Chief  Deputy  W.G.  Campbell  extended 
an  apology  to  Caldwell  and  his  family. 

Texas:  An  investigation  by  the  Office  of 
the  Inspector  General  for  the  Texas  Depart- 
ment of  Criminal  Justice  led  to  the  arrests  of 
two  former  Big  Spring  Correctional  Center 
guards  and  their  subsequent  guilty  pleas  in 
June  2014.  Frederick  Hernandez,  45,  and 
Christopher  Moore,  42,  had  falsified  safety 
check  logs  on  the  night  that  prisoner  Luis 
Bent  committed  suicide  in  his  cell  in  a Spe- 
cial Housing  Unit  in  20 12.  Two  other  former 
Big  Spring  guards  - James  McKinnon,  22, 
and  Jamie  Navarette  Salgado,  24  - had  pre- 


viously pleaded  guilty  to  charges  related  to 
their  roles  in  the  same  incident.  Hernandez 
and  Moore  were  sentenced  on  September 
19,  2014;  Hernandez  received  10  months 
in  federal  prison,  while  Moore  was  placed 
on  probation  for  three  years. The  Big  Spring 
facility  is  operated  by  the  GEO  Group. 

Texas:  A new  computerized  records 
system  was  intended  to  ease  the  sharing 
of  information  between  Dallas  police  and 
the  District  Attorney’s  office,  but  on  June 
12,2014  The  Dallas  MorningNews  reported 
that  “hiccups”  in  the  system  resulted  in  the 
untimely  release  of  three  arrestees.  Police 
Major  Scott  Bratcher,  who  was  overseeing 
the  rollout  of  the  new  records  system,  said 
“user  error”  was  to  blame  for  the  snafu.  He 
also  said  errors  in  the  system  had  caused 
the  department  to  return  over  600  reports 
to  officers  for  correction.  A task  force  was 
formed  to  seek  out  and  rearrest  the  prison- 
ers who  were  mistakenly  released. 

United  Kingdom:  The  Daily  Mirror 
reported  on  May  10,2014  that  after  several 
prisoners  at  HM  Prison  Brixton  in  Lon- 
don appealed  drug  tests  in  which  they  had 
tested  positive  for  opiates  found  in  heroin, 
the  prison’s  governor,  Edmond  Tullett, 
also  tested  positive  for  the  same  substance. 
The  prisoners,  who  all  adamantly  denied 
taking  drugs,  blamed  poppy  seeds  from 
bread  purchased  at  the  facility’s  canteen 
for  causing  false  positives.  In  response  to 
the  complaints,  Tullett  ate  the  bread  and 
submitted  to  a drug  test;  his  positive  test 
results  placed  the  prisoners  in  the  clear. 
Poppy  seeds  are  known  to  mimic  opiates 
in  preliminary  drug  tests. 

United  Kingdom:  Officials  at  HMP 


Haverigg  in  Cumbria,  England  will  pay  a 
hefty  bill  of  approximately  £80,000  after  re- 
placing all  the  locks  at  the  644-bed  facility. 
On  May  6, 2014,  prison  staff  lost  the  keys 
to  the  cells  due  to  “human  error,”  according 
to  the  Ministry  of  Justice. The  prisoners,  all 
low-risk  offenders,  were  inside  their  cells 
when  the  keys  went  missing  and  were  not 
suspected  of  involvement  in  their  disap- 
pearance. A prison  spokesman  confirmed 
that  the  keys  were  found  shortly  after  the 
locks  were  replaced.  No  staff  members  were 
disciplined  as  a result  of  the  incident. 

Uruguay:  On  May  13,  2014,  authori- 
ties disclosed  some  details  about  a fraud 
scheme  involving  a Uruguayan  prisoner  who 
hacked  into  a cell  phone  belonging  to  U.S. 
Ambassador  Julissa  Reynoso.  The  identity  of 
the  prisoner  was  not  revealed  and  Reynoso 
downplayed  the  importance  of  the  stolen 
data.  Police  did  not  say  how  the  hacking  was 
accomplished,  but  noted  the  prisoner  was 
being  investigated  for  other  fraud  schemes 
carried  out  behind  bars.  Officials  at  the  U.S. 
Embassy  declined  to  comment. 

West  Virginia:  Prisoner  Zachary  Mat- 
thew Lawson,  19,  was  attacked  and  choked 
into  unconsciousness  by  four  prisoners  at 
the  Western  Regional  Jail  in  Barboursville, 
while  four  guards  were  accused  of  allowing 
the  assault  to  occur.  Lawson  was  facing 
charges  of  sexual  abuse  involving  a 12-year- 
old  boy.  In  an  indictment  unsealed  in  April 
2014,  the  prisoners  who  attacked  Lawson 
- Steven  Lee  Adkins,  Jr.,  James  Dennis 
Galloway,  James  Roy  Michael  Keeney  and 
Jared  Harris  - were  charged  with  attempted 
first- degree  murder  and  conspiracy,  while 
the  four  guards  - Steven  D.  Adkins,  Jef- 
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No  signup  fee,  no  hidden  fees! 

Refer  new  cust,  300  free  mins! 
www.FreedomLine.net  to  sign  up 
or  write  FreedomLine,  Box  7-WCB 
C'ville,  IN  47331.  Save  BIG  $$$! 
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News  In  Brief  (cont.) 


frey  Winkle,  Benjamin  Browning  and  John 
Bruhin  - were  charged  with  aiding  and 
abetting  attempted  first-degree  murder. 
The  charges  against  the  guards  were  later 
dropped,  according  to  a January  2015  news 
report. 

West  Virginia:  The  Wood  County 
Prosecutor’s  office  announced  on  June  5, 
2014  that  charges  had  been  filed  against  six 
juvenile  offenders  involved  in  a riot  at  the 


Lorrie  Yeager,  Jr.  Juvenile  Center  in  Park- 
ersburg. The  two-hour  riot  in  February  2014 
resulted  in  injuries  to  a guard  and  caused 
over  $40,000  in  damage  to  the  facility.  The 
juveniles  - four  boys  and  two  girls  - face 
multiple  charges  that  include  attempted 
escape  and  felony  destruction  of  property. 
Four  remain  in  the  juvenile  justice  system 
but  were  transferred  to  other  facilities;  one 
was  moved  to  the  custody  of  the  Depart- 
ment of  Health  and  Human  Resources,  and 
another  has  since  been  released. 

Wisconsin:  About  490  prisoners  at  a 


jail  in  Brown  County  were  trapped  in  their 
cells  between  June  17  and  19,2014  due  to 
a computer  glitch  that  left  guards  unable 
to  open  and  close  electronic  locks  at  the 
facility.  Officials  said  the  prisoners  were 
not  in  danger  due  to  the  malfunction,  as 
the  locks  could  still  be  key-operated  and  a 
mass  release  function  was  available  in  case 
of  a fire  or  other  emergency.  “You  try  to  keep 
the  inmates  and  their  families  informed, 
and  you  make  your  apologies,  but  it’s  just 
like  everything  else:  things  break  down,” 
said  jail  Lt.  Phil  Steffen.  FJ 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614Columbia  Rd.,  Dorchester,  MA 02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301 , Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1 000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  Caiifornia,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 


#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact: The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,  Jenkintown,  PA  19046  (215)  576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291,  Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2015  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  The  Habeas  Citebook  (a  $49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  378  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  l__l 

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
The  New  Press,  303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein 
takes  an  intimate  look  at  the  effects  incarceration  has  on 
imprisoned  parents  and  their  children.  2016  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies  informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Haulers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by 

Scott  Christianson,  Northeastern  University  Press,  394  pages.  $18.95.  The 
best  overall  history  of  the  U.S.  prison  system  from  1492  through  the  20th 
century.  A must-read  for  understanding  how  little  things 
have  changed  in  U.S.  prisons  over  hundreds  of  years.  1026 

Complete  GED  Preparation,  by  Steck-Vaughn,  922  pages.  $24.99.  This 
useful  handbook  contains  over  2,000  GED-style  questions  to  thoroughly 
prepare  students  for  taking  the  GED  test.  It  offers  complete  coverage  of 
the  revised  GED  test  with  new  testing  information,  instruc- 
tions and  a practice  test.  1099  
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases,  includes  medications  to  avoid,  what  diet  to  follow  P 
and  exercises  to  perform,  plus  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not  I 
specifically  related  to  prisoners.  1079  I I | 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  H 
prosecution  and  adjudication.  1090  |__| 


Our  Bodies,  Ourselves,  by  The  Boston  Women’s  Health  Book  Collective, 
925  pages.  $26.00.  This  book  about  women’s  health  and  sexuality  has  been 
called  “America’s  best-selling  book  on  all  aspects  of  women’s  I- 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__[ 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  
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Crime  Labs  Still  in  Crisis 


The  October  2010  Prison  Legal  News 
cover  story,  “Crime  Labs  in  Crisis: 
Shoddy  Forensics  Used  to  Secure  Convic- 
tions,’’provided  an  extensive  examination  of 
problems  at  crime  labs  nationwide.  Appar- 
ently, and  unfortunately,  little  has  changed 
since  that  time. 

In  2012,  the  U.S.  Department  of  Justice 
(DOJ)  announced  a review  of  thousands 
of  old  cases  in  which  FBI  agents  presented 
testimony  about  forensic  hair  comparison 
analysis.  The  announcement  followed  a 
series  of  articles  in  the  Washington  Post 
reporting  that  FBI  crime  lab  experts  had 
exaggerated  results  of  hair  analysis,  resulting 
in  the  wrongful  convictions  of  at  least  three 
defendants.  The  review  will  encompass  all 
cases  processed  by  the  FBI  lab’s  hair  and 
fiber  unit  prior  to  2000  - which  includes 
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thousands  of  convictions.  Not  included  in 
the  review  are  cases  processed  by  forensic 
examiners  at  state  and  local  crime  labs 
who  were  trained  by  FBI  agents  to  use  the 
same  methods  and  standards  now  being 
examined  at  the  FBI  lab. 

Additionally,  a number  of  state  and 
local  crime  labs  are  under  investigation  for 
a variety  of  issues,  ranging  from  blatant 
misconduct  by  lab  analysts  to  improper 
testing  methods. 

Previous  FBI  Lab  Scandal 

Long  considered  an  unassailable 
bastion  of  forensic  sciences,  the  sterling  rep- 
utation of  the  FBI  lab  was  tarnished  when 
allegations  of  sloppiness,  exaggerated  results 
and  poor  science  were  first  reported  in  the 
mid-1990s.  That  was  when  Fredrick  White- 
hurst, an  FBI  chemist,  revealed  that  he  had 
seen  colleagues  contaminate  evidence  and 
exaggerate  their  results.  Whitehurst  said  the 
first  thing  he  noticed  about  the  crime  lab 
when  he  was  hired  was  that  it  was  a “pigsty,” 
with  outdated  equipment  and  a black  soot 
the  agents  called  “black  rain”  coating  all  the 
surfaces.  He  was  also  surprised  that  tours  of 
the  lab  allowed  outsiders  into  what  should 
have  been  a controlled  environment. 

After  he  complained  about  these  issues 
another  lab  worker  told  him,  “Before  you 
embarrass  the  FBI  in  a court  of  law,  you’ll 
perjure  yourself  We  all  do  it.” 

During  his  years  at  the  FBI  crime 
lab,  Whitehurst  acquired  nearly  new 
equipment  from  the  National  Institutes 
of  Health  and  formulated  lab  protocols, 
something  the  lab  did  not  previously  use. 
When  pressured  by  supervisors  to  invent 
a media  story  about  the  explosive  used 
in  the  1993  World  Trade  Center  bomb- 
ing and  testify  that  it  was  a urea  nitrate 
bomb,  Whitehurst  refused.  The  FBI  found 


another  lab  employee  willing  to  testify. 

Whitehurst  wrote  a total  of 257  letters 
to  the  DOJ’s  Inspector  General  complain- 
ing about  the  crime  lab,  the  longest  of  which 
was  640  pages.  His  letters  dealt  with  issues 
such  as  the  fact  that  for  nine  years  one  of  the 
lab  workers  had  been  rewriting  his  forensic 
reports  to  favor  the  prosecution  with  the 
approval  of  supervisors.  Nothing  happened 
in  response  to  his  complaints. 

“You  get  patted  on  the  head  if  you’re 
the  guy  who  saves  the  case,”  Whitehurst 
said,  to  explain  the  motives  of  lab  techni- 
cians who  provide  exaggerated  or  incorrect 
scientific  testimony.  “They  get  promoted; 
they’re  the  guys  everyone  crowds  around. 
It’s  a very  tight  family.  A scientist  who 
asks  a question  and  doesn’t  go  along,  he 
gets  isolated.” 

In  1995,  Whitehurst  testified  in  a 
New  York  U.S.  District  Court  that  “There 
was  a great  deal  of  pressure  put  upon  me 
to  bias  my  interpretation”  of  forensic  tests 
performed  in  various  cases,  including  the 
O.J.  Simpson  murder  trial  and  World  Trade 
Center  and  Oklahoma  City  bombings.  He 
publicly  testified  about  the  FBI  crime  lab’s 
shortcomings,  which  resulted  in  something 
that  finally  led  to  changes:  national  media 
attention. 

DOJ/FBI  Task  Force  and 
Inspector  General  Report 

Whitehurst’s  revelations  led  then- 
FBI  Director  Louis  J.  Freeh  and  Attorney 
General  Janet  Reno  to  form  a task  force 
to  investigate  criminal  cases  involving 
the  crime  lab,  and  from  1996  to  2004  the 
task  force  reviewed  and  made  findings  in 
thousands  of  cases.  Despite  initial  prom- 
ises of  transparency,  the  findings  were  kept 
secret  from  the  public  and  revealed  only 
to  prosecutors;  thus,  the  very  officials  who 


States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  intrastate  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 


•k-kick 


Alaska,  Delaware  and  Illinois 


•kick* 


The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  excessively  high  phone  rates.  Although  the  FCC  voted  last  year 
to  cap  the  costs  of  interstate  (long  distance)  prison  calls,  which  went  into  effect  on  February  1 1 , 2014, 
the  order  does  not  currently  apply  to  intrastate  (in-state)  calls.  An  estimated  92%  of  prison  phone  calls 
are  in-state.  This  is  an  opportunity  to  ask  DOCs  to  forgo  commissions  and  ensure  their  prison  phone 
contracts  are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mainly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs.  Lower  prison  phone  rates  should  apply  not  just  to  long  distance  calls  but  also  to  in-state 
calls.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison  Phone  Justice’s 
website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Alaska:  Receives  a kickback  of  up  to  32.1%.  The  current  contract  expires  06-30-15.  A 15-minute 
intrastate  call  costs  up  to  $7.61.  Contacts:  Alaska  DOC,  Commissioner  Ronald  Taylor,  550  West  7th 
Avenue,  Suite  1800,  Anchorage,  AK  99501-3570;  phone:  907-269-7397,  fax:  907-269-7345,  email: 
ronald.taylor@alaska.gov.  Governor  Bill  Walker,  P.O.  Box  110001 , Juneau,  AK  99811-0001 ; phone: 
907-465-3500,  fax:  907-269-7461,  email:  bill.walker@alaska.gov. 

Delaware:  Receives  a kickback  of  30%;  the  current  contract  expires  06-30-15.  Charges  $3.20  for  a 
15-minute  intrastate  call.  Contacts:  DOC  Commissioner  Robert  M.  Coupe,  245  McKee  Rd.,  Dover, 

DE  19904;  phone:  302-739-5601,  email:  DOC_MediaServices@state.de. us.  Governor  Jack  Markell, 
150  Martin  Luther  King  Jr.  Blvd.  South,  Dover,  DE,  19901;  phone:  302-744-4101,  fax:  302-739-2775; 
email:  jmarkell@state.de. us  or  http://governor.delaware.gov/forms/emailthegovernor.shtml  (online 
form). 

Illinois:  Receives  a 76%  kickback  that  totaled  $12.9  million  in  2012;  the  current  contract  expires 
on  06-30-15.  Charges  $3.55  for  a 15-minute  intrastate  call.  Contacts:  Director  Donald  Stolworthy, 
Illinois  DOC,  P.O.  Box  19277,  Springfield,  IL  62794-9277;  phone:  217-558-2200  ext.  2008,  email: 
www2.illinois.gov/idoc/contactus/Pages/default.aspx  (online  form).  Governor  Bruce  Rauner,  207  State 
House,  Springfield,  IL  62706;  phone:  217-782-0244,  fax:  217-524-4049,  email:  governor@state.il. us 
or  www2.illinois.gov/gov/Pages/ContacttheGovernor.aspx  (online  form). 
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Crime  Labs  in  Crisis  (cont.) 


brought  the  original  charges  and  tried  the 
cases  were  expected  to  determine  whether 
the  new  evidence  should  be  given  to  the 
defense.  Unsurprisingly,  few  prosecutors 
opted  to  share  the  findings  with  defendants 
or  their  attorneys. 

According  to  the  Inspector  Gen- 
eral’s office,  the  DOJ  “failed  to  ensure 
that  prosecutors  made  appropriate  and 
timely  disclosures  to  afFected  defendants, 
particularly  in  cases  where  the  prosecutor 
determined  that  lab  analysis  or  testimony 
was  material  to  the  conviction  and  the 
report  of  the  independent  scientists  estab- 
lished that  such  evidence  was  unreliable.” 

The  Washington  Post’s  review  of  more 
than  10,000  pages  of  task  force  documents 
obtained  through  Freedom  of  Information 
Act  requests  and  litigation  revealed  that 
high-ranking  DOJ  and  FBI  officials  took 
steps  to  control  the  information  uncovered 
by  the  investigation.  In  the  end,  the  task 
force  didn’t  even  publicly  release  the  names 
of  the  defendants  whose  cases  were  exam- 
ined, much  less  the  results  of  the  reviews. 
The  names  in  around  400  of  the  cases  were 
disclosed  for  the  first  time  in  July  2014  - a 
decade  after  the  task  force  had  concluded 
its  investigation. 

Although  the  task  force’s  report  was 
kept  secret,  a report  generated  by  DOJ 
Inspector  General  Michael  R.  Bromwich 
following  his  investigation  of  the  crime 
lab  was  not.  The  517-page  report,  released 
in  April  1997,  concluded  that  FBI  lab 
managers  had  failed  to  respond  to  warnings 
about  the  conduct  of  agents  assigned  to  the 
lab  and  concerns  about  the  lab’s  scientific 
integrity,  in  some  cases  for  years. 

Among  other  problems,  Bromwich’s 
report  noted  that  the  supervisor  of  the 
crime  lab’s  explosives  unit  “repeatedly 
reached  conclusions  that  incriminated 
the  defendants  [in  the  Oklahoma  City 
bombing  case]  without  a scientific  basis.” 
Similarly,  the  report  concluded  that  the 
lab’s  toxicology  supervisor  lacked  judg- 
ment and  credibility,  and  had  overstated 
results  in  the  O.J.  Simpson  murder  case. 
Also,  according  to  the  report,  the  key  FBI 
witness  in  the  World  Trade  Center  bomb- 
ing “worked  backwards”  and  tailored  his 
testimony  to  reach  the  result  desired  by 
prosecutors.  Another  finding  of  the  report 
was  that  some  agents  employed  at  the  lab 


“spruced  up”  their  notes  for  trial,  altered 
the  reports  of  other  agents  without  the 
authors’  permission  or  did  not  document 
their  forensic  findings. 

Initially,  the  FBI  promised  that  the 
task  force  would  release  any  exculpatory 
information  found  during  its  review  of  cases 
involving  the  agency’s  crime  lab. 

“We  are  undertaking  that  review,”  FBI 
assistant  general  counsel  Jim  Maddock  said 
during  an  April  15, 1997  news  conference. 
“And  when  it  is  done,  we  will  give  a full 
accounting  of  our  findings.” 

While  that  may  have  been  an  early  goal 
of  the  task  force,  interviews  and  documents 
indicate  that  a decision  was  soon  made 
at  the  highest  levels  to  exclude  defense 
attorneys  from  the  review  process  and 
not  release  the  findings  to  the  public.  As 
the  investigation  plodded  on,  files  on  the 
cases  under  review  were  lost  or  destroyed 
and  prosecutors  quit  or  retired,  making  it 
harder  to  determine  how  important  testi- 
mony from  the  FBI  crime  lab  had  been  in 
a particular  case.  Therefore,  investigators 
canceled  their  original  plan  to  have  state 
and  local  prosecutors  sign  a statement  that 
a discredited  lab  agent’s  testimony  was 
pivotal  to  a case,  or  explain  why  it  was  not. 
Some  prosecutors,  such  as  Harry  Lee  Cole 
III  in  Tampa,  Florida,  refused  to  cooperate. 
Cole  said  the  attorneys  in  his  office  were 
too  overworked  to  review  the  cases,  which 
included  death  penalty  prosecutions. 

Further,  even  when  defendants  or 
defense  attorneys  were  notified  of  the  task 
force’s  findings,  the  letter  of  notification 
often  did  not  contain  the  name  of  the 
defendant,  referencing  only  FBI  and  DOJ 
file  numbers  and  unexplained  technical 
language  stating  the  scientific  results.  One 
example  was  a letter  sent  by  a Tampa  prose- 
cutor concerning  an  18-year-old  conviction 
that  stated,  in  its  entirety,  “Please  find 
enclosed  a copy  of  Attachment  to  Indepen- 
dent Case  Review  Report  for  CDRU#6480 
Case  File  #95-253567,  which  we  received, 
from  the  U.S.  Department  of  Justice.” 

Foot-Dragging  and  Limiting 
the  Scope  of  Review 

The  DOJ  and  FBI  also  tried  to  limit 
the  scope  of  the  task  force’s  investigation. 
In  June  1997,  John  C.  Keeney,  head  of  the 
Department  of  Justice’s  criminal  division, 
wrote  a memo  stating  that  his  division  and 
the  FBI  would  “arrange  for  an  independent, 
complete  review  of  the  Laboratory’s  find- 
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ings  and  any  related  testimony”  in  every 
conviction  in  which  there  was  a “reason- 
able probability”  of  work  by  discredited  lab 
agents  that  affected  the  case.  Two  months 
later,  Lucy  L. Thompson,  the  senior  DOJ  at- 
torney in  charge  of  the  task  force,  informed 
Keeney’s  deputy  that  the  FBI  planned  only 
a “cursory  paper  review”  and  did  not  intend 
to  reexamine  evidence. 

In  an  August  19, 1997  memo, Thomp- 
son told  Deputy  Assistant  U.S.  Attorney 
General  Kevin  V.  DiGregory  the  FBI  had 
requested  that  the  focus  of  the  investiga- 
tion be  diverted  from  the  most  vulnerable 
cases,  by  removing  from  consideration  those 
cases  still  being  litigated  or  on  appeal.  The 
following  year,  Thompson  complained  to 
DiGregory  that  “no  scientists  had  been  re- 
tained to  this  date”  to  review  cases  in  which 
defendants  might  have  been  wrongfully 
convicted  due  to  misconduct  or  errors  by  the 
crime  lab.  She  said  that  such  reviews  were 
“needed  as  soon  as  possible  to  avoid  possibly 
undercutting  prosecutors’ arguments  ...  and 
to  ensure  that  defendants  will  not  exhaust 
opportunities  to  file  post-conviction  relief 
motions.” 

The  DOJ  and  FBI  set  up  strict  rules 
about  what  would  be  revealed  to  defen- 
dants and  prepared  to  counter  challenges 
to  convictions,  according  to  a January  4, 
1996  memo  authored  by  Keeney.  Between 
secrecy,  cursory  reviews  and  delaying  tactics, 
little  was  done  before  the  events  of  9/11 


swept  the  crime  lab  issue  onto  the  furthest 
back  burner  for  the  FBI  and  DOJ. 

Delays  in  investigating  problems  at  the 
FBI  lab  remain  a problem  today. 

According  to  a July  29,  2014  report 
by  the  Washington  Post,  the  FBI  halted 
the  review  of  convictions  involving  hair 
comparison  analysis  by  the  crime  lab  in 
August  2013  after  “nearly  every  criminal 
case  reviewed  by  the  FBI  and  the  Justice 
Department ...  included  flawed  forensic  tes- 
timony,” including  cases  where  lab  analysts 
had  “exceeded  the  limits  of  science.”  At  that 
time,  the  agency  had  reviewed  around  160 
cases;  more  than  2,400  convictions  remain 
to  be  examined. 

The  FBI  resumed  reviewing  cases 
11  months  later  after  another  report  on 
problems  at  the  crime  lab,  released  by  the 
Inspector  General’s  office  in  July  2014, 
noted  that  during  the  period  that  the  review 
was  being  conducted,  three  prisoners  whose 
convictions  involved  evidence  presented 
by  FBI  lab  analysts  had  been  executed  and 
another  died  on  death  row.  It  took  the  task 
force  nearly  five  years  to  identify  a total  of 
64  death  penalty  cases  involving  potentially 
faulty  testimony  by  FBI  experts. 

“Failures  of  this  nature  undermine  the 
integrity  of  the  United  States’  system  of 
justice  and  the  public’s  confidence  in  our 
system,”  the  report  stated. 

FBI  officials  claimed  that  the  delay  in 
reviewing  the  cases  was  due  to  “a  vigor- 
ous debate  that  occurred  within  the  FBI 
and  DOJ  about  the  appropriate  scientific 
standards  we  should  apply  when  reviewing 


FBI  lab  examiner  testimony  - many  years 
after  the  fact.” 

“[Wjith  the  benefit  of  hindsight,  the 
Department  agrees  that  certain  aspects 
of  the  Task  Force  review  could  have  been 
more  efficient  or  effective,”  stated  Brette  L. 
Steele,  a senior  adviser  on  forensic  science 
with  the  DOJ. 

U.S.  Senator  Chuck  Grassley  was  more 
blunt,  stating,  “The  initial  shoddy  lab  work 
was  compounded  by  the  Justice  Depart- 
ment’s unconscionable  failures  to  fix  the 
problems  it  caused  in  hundreds  of  cases. The 
FBI  and  the  Justice  Department  will  have 
a lot  of  work  to  do  to  restore  the  public’s 
confidence  in  their  integrity  following  these 
revelations.” 

It  is  unlikely  that  such  confidence  will 
be  restored  anytime  soon. 

In  January  2015,  federal  district  court 
judge  Jed  RakofF,  who  served  on  the  Na- 
tional Commission  for  Forensic  Science, 
resigned  from  the  Commission  in  protest 
after  the  deputy  attorney  general  of  the 
Department  of  Justice  determined  that 
pretrial  forensic  discovery  - disclosing  fo- 
rensic data  and  testing  methods  to  defense 
counsel  - was  not  within  the  Commission’s 
purview.  Judge  RakofF  called  the  decision  a 
“major  mistake.” 

Hair  Comparison 
Analysis  Problems 

The  idea  of  forensic  hair  comparison 
was  first  popularized  by  Arthur  Conan 
Doyle’s  stories  about  his  fictional  detective, 
Sherlock  Holmes,  in  the  late  1800s,  though 
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hair  comparison  did  not  become  an  estab- 
lished forensic  tool  until  the  1950s.  Prior 
to  the  advent  of  DNA  testing,  hair  analysis 
could  at  best  narrow  the  pool  of  criminal 
suspects,  not  accurately  match  a hair  to  a 
specific  individual.  Nonetheless,  even  before 
TV  programs  such  as  “CSI”  made  juries 
have  near-absolute  belief  in  forensic  science, 
jurors  had  come  to  expect  the  prosecution 
would  present  conclusive  scientific  evidence 
to  help  them  reach  a verdict.  Testimony 
by  an  FBI  Special  Agent  who  worked  at 
the  crime  lab  and  specialized  in  forensics 
made  convictions  a nearly  sure  thing,  and 
prosecutors  came  to  rely  on  such  testimony. 

“The  public  has  this  idea  about  foren- 
sics from  what  they  see  on  TV  that  simply 
does  not  correspond  with  reality,”  stated 
former  FBI  agent  Jim  Fisher,  author  of 
the  2008  book  Forensics  Under  Fire:  Are 
Bad  Science  cmd  Dueling  Experts  Corrupting 
Criminal Justice? 

The  problems  at  the  FBI  crime  lab 
brought  to  light  by  the  Washington  Post  re- 
volved around  the  testimony  of  the  lab’s  hair 
and  fiber  experts,  with  respect  to  how  much 
evidentiary  weight  microscopically  similar 
hair  samples  should  be  given.  To  perform 


a hair  sample  comparison,  the  analyst 
places  an  unknown  hair  alongside  a known 
hair  under  a microscope.  The  analyst  then 
determines  whether  the  microscopic  char- 
acteristics of  the  hair  samples  are  similar. 

All  of  that  is  acceptable  science. 
What  is  unacceptable  and  not  scientific  is 
when  hair  experts  testify  that  two  samples 
“match,”  or  cite  statistics  indicating  it  is 
improbable  that  two  hairs  would  have 
the  same  microscopic  characteristics  and 
come  from  different  individuals.  There  is 
no  scientific  basis  for  such  statements,  as 
a scientifically-valid  statistical  analysis  of 
microscopic  hair  characteristics  has  never 
been  performed. 

Thus,  when  FBI  crime  lab  experts  said 
things  like,  “I’ve  compared  tens  of  thou- 
sands of  hairs  and  never  found  two  from 
different  people  that  matched,”  or  prosecu- 
tors made  statements  like  “the  odds  could 
be  one  in  two  million  that  the  hair  came 
from  someone  else,”  they  were  attributing  a 
level  of  accuracy  to  forensic  hair  comparison 
analysis  that  simply  does  not  exist.  In  truth, 
no  one  knows,  to  a scientific  certainty,  the 
probability  that  two  different  people  have 
microscopically-similar  hairs. 


That  is  the  only  thing  a hair  com- 
parison expert  should  say  when  testifying 
about  the  probability  of  similar  hairs  from 
different  sources,  according  to  Myron  T. 
Scholberg,  who  led  the  FBI  crime  lab’s  hair 
analysis  unit  from  1978  to  1985,  and  Alan 
T.  Robillard,  the  unit’s  director  from  1988 
to  1990.  Scholberg  and  Robillard  admitted 
they  had  failed  to  properly  train  their  agents 
regarding  this  type  of  testimony  and  never 
trained  them  to  respond  to  the  question 
about  how  often  hairs  from  different  people 
matched  with  the  correct  response,  “there 
is  no  scientific  way  to  know.” 

Some  experts  disagree  with  this  crit- 
icism of  the  testimony  given  in  hair 
comparison  cases.  Edward  L.  Burwitz,  who 
led  the  FBI’s  hair  analysis  unit  from  1985  to 
1988,  called  the  critiques  “Monday  morning 
quarterbacking.” 

Morris  Samuel  Clark,  who  was  head  of 
the  FBI’s  hair  analysis  unit  in  1973,  when 
it  began  training  state  and  local  crime  lab 
technicians,  said  he  long  believed  that  crime 
scene  hairs  could  be  traced  to  a specific  in- 
dividual with  a high  degree  of  probability. 
Clark,  who  admitted  it  was  not  scientifically 
possible  to  prove  his  belief,  retired  in  1979. 
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“This  was  not  fly-by-night  stuff,  not 
idle  conclusions  on  our  part.  I think  we 
made  a very  significant  contribution  to 
the  criminal  justice  system,”  he  stated. 
“If  [lab  examiners]  made  a mistake,  it’s  a 
personal  mistake,  and  it’s  not  a matter  of 
[our]  training  them  ...  nor  the  whole  sci- 
ence of  microscopic  hair  exams, because  we 
did  our  best.” 

Unfortunately  their  best  was  not  good 
enough.  In  2002  the  FBI  finally  conducted 
DNA  testing  in  80  selected  cases,  which 
determined  that  crime  lab  experts  had  in- 
correctly matched  hair  samples  more  than 
11%  of  the  time.  That  failure  rate,  extrapo- 
lated to  the  tens  of  thousands  of  cases  in 
which  FBI  analysts  had  testified  about  hair 
comparison  “matches, ’’meant  that  incorrect 
forensic  evidence  had  been  presented  in 
thousands  of  prosecutions. 

Former  FBI  agent  Michael  P.  Malone 
was  singled  out  as  the  lab  analyst  who 
had  made  the  “most  frequent  exaggerated 
testimony”  in  criminal  cases,  according  to 
the  Washington  Post.  After  retiring  in  1999, 


Malone  worked  as  a contractor  for  the  FBI 
conducting  security  reviews  until  June  2014. 

The  Consequences  of  Secrecy: 
Wrongful  Convictions 

Perhaps  the  most  egregious  miscarriage 
of  justice  involving  the  FBI  crime  lab  was 
the  April  21, 1997  execution  of  Benjamin 
Henry  Boyle  in  Texas.  At  the  time  Boyle 
was  put  to  death,  the  DOJ  task  force  had 
been  investigating  the  lab  for  a year  and  it 
was  known  that,  but  for  the  flawed  testimo- 
ny of  a lab  agent,  Boyle  would  not  have  been 
eligible  for  the  death  penalty.  Nonetheless, 
the  DOJ  and  FBI  allowed  the  execution  to 
go  forward  without  informing  Boyle  or  his 
attorney  about  problems  with  the  testimony 
of  the  FBI  hair  and  fiber  expert. 

Then  there  are  the  cases  of  Santae  A. 
Tribble,  52,  and  Kirk  L.  Odom,  50,  which 
were  highlighted  in  the  Washington  Post 
series.  Tribble  was  convicted  of  the  1978 
murder  of  a D.C.  taxi  driver  while  Odom 
was  convicted  of  sexual  assault  in  1981. 
In  both  cases,  an  FBI  agent  testified  that 
hair  associated  with  the  crime  scene  came 
from  the  defendant.  However,  DNA  test- 
ing performed  in  2012  completely  cleared 


Odom  and  virtually  eliminated  Tribble 
from  the  list  of  suspects.  Both  men  had 
their  convictions  overturned  and  were  of- 
ficially exonerated;  Tribble  served  28  years 
in  prison  while  Odom  served  more  than 
22.  Neither  case  was  included  in  the  DOJ 
task  force’s  review. 

A third  case  examined  by  the  Post  was 
that  of  Donald  Eugene  Gates,  60,  who 
was  imprisoned  for  28  years  following  his 
1982  conviction  for  raping  and  murdering 
a Georgetown  University  student  based 
on  an  FBI  expert’s  “match  of  his  hair  to 
hair  found  on  the  victim.”  His  case  was 
included  in  the  task  force  investigation  but 
prosecutors  never  informed  him  of  flaws  in 
the  expert’s  trial  testimony.  In  2009,  DNA 
tests  established  Gates’  innocence;  he  was 
officially  exonerated  in  July  2012. 

Tribble’s  case  serves  to  illustrate  the 
errors  made  by  hair  comparison  analysts. 
While  working  on  the  case,  Sandra  K. 
Levick,  chief  of  special  litigation  for  the 
D.C.  Public  Defender  Service,  was  able 
to  obtain  the  hair  samples  used  to  convict 
Tribble  and  submitted  them  to  a private  lab. 
FBI  Special  Agent  James  A.  Hilverda  had 
testified  at  Tribble’s  trial  that  all  the  hairs 
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recovered  from  a stocking  found  by  a police 
dog  about  a block  from  the  murder  scene 
were  human,  and  one  matched  Tribble 
“in  all  microscopic  characteristics.”  When 
forwarding  the  hair  samples  to  the  private 
lab  in  August  2012,  Harold  Deadman,  a 
senior  hair  analyst  with  the  D.C.  police  who 
worked  for  15  years  at  the  FBI  crime  lab, 
submitted  a report  stating  he  had  found  13 
hairs,  one  of  which  had  the  characteristics 
of  a Caucasian. 

The  private  lab’s  DNA  test  results, 
however,  showed  that  12  of  the  hairs  came 
from  three  different  human  sources,  all  of 
African  origin,  and  the  other  was  a dog  hair. 
None  had  come  from  Tribble. 

“Such  is  the  state  of  hair  microscopy,” 
Levick  wrote  in  a court  filing.  “Two  FBI- 
trained  analysts, James  Hilverda  and  Harold 
Deadman,  could  not  even  distinguish  hu- 
man hairs  from  canine  hairs.” 

In  Odom’s  case,  FBI  Special  Agent 
(and  crime  lab  hair  analysis  unit  director) 
Myron  Scholberg  testified  that  a hair  from 
the  victim’s  nightgown  was  “microscopically 
like”  Odom’s,  and  that  he  had  been  unable 
to  distinguish  between  hair  samples  from 
different  individuals  only  “eight  or  ten  times 
in  the  past  ten  years.”  But  DNA  testing  at 
the  same  private  lab  used  in  Tribble’s  case, 
Mitotyping  Technologies,  determined  the 
hair  could  not  have  come  from  Odom.  A 
second  lab,  selected  by  prosecutors,  tested 
stains  left  on  a pillowcase  and  robe  at  the 
crime  scene;  the  results  also  excluded  Odom 
as  the  perpetrator. 

State  Forensic  Hair  Examiners 

If  there  is  a flood  of  flawed  forensic 
hair  comparisons  by  the  FBI  lab,  there  must 
be  a tsunami  of  faulty  comparisons  by  state 
labs  - especially  those  trained  by  the  FBI. 


The  FBI  crime  lab  trained  over  1,000  state 
hair  and  fiber  analysts;  Deadman  alone 
trained  600.  No  one  knows  how  many  cases 
the  state  analysts  handled,  but  it  could  be 
hundreds  of  thousands. 

Not  only  were  the  state  examiners 
trained  in  the  flawed  methods  used  at  the 
FBI  crime  lab,  even  worse,  they  received 
only  cursory  training  compared  to  that 
received  by  FBI  analysts.  An  FBI  agent 
is  required  to  spend  an  entire  year  work- 
ing with  an  experienced  analyst  before 
testifying  in  trials.  State  and  local  analysts 
underwent  a one-week  course  at  the  FBI 
academy,  then  were  turned  loose  with 
credentials  of  having  been  trained  by  the 
FBI.  Many  immediately  began  testifying 
in  criminal  cases  about  the  “matches”  they 
had  made  despite  having  received  no  other 
training.  Some  were  used  as  “criminalists” 


and  told  to  compare  everything  imaginable, 
from  paint  chips  to  glass  shards,  though 
they  had  no  instruction  in  those  areas. 

FBI  spokeswoman  Ann  Todd  said  the 
training  of  state  and  local  crime  lab  analysts 
was  “continuing  education,”  intended  to 
supplement  formal  training  at  other  labs. 
She  noted  the  FBI  did  not  qualify  the 
examiners,  which  was  the  responsibility  of 
individual  labs  and  certifying  organizations. 
But  neither  did  the  FBI  monitor  what  was 
being  done  by  analysts  with  the  coveted 
credentials  of  having  received  training  by 
the  FBI  crime  lab. 

“There  was  no  monitoring  of  people.... 
The  whole  thing  for  something  this  com- 
plex was  ill-conceived  and  maybe  [the  FBI] 
should  have  recognized  that,”  said  one  ex- 
pert, referring  to  the  training  of  state  and 
local  analysts  in  the  early  1990s. 
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Crime  Labs  in  Crisis  (cont.) 


Former  Montana  crime  lab  director 
Arnold  Melnikoff,  who  later  worked  at  the 
lab  for  the  Washington  State  Patrol,  was 
fired  in  2004  after  investigators  reported 
egregious  scientific  errors  regarding  the  ac- 
curacy of  hair  comparison  analyses  in  over 
700  cases  dating  back  to  the  1970s.  [See: 
PLN,  Aug.  2008,  p.34;  March  2006,  p.28; 
Nov.  2004,  p.12].  Melnikoff  defended  his 
testimony,  saying  he  was  FBI-trained  and 
had  testified  to  the  same  extent  as  FBI  lab 
agents. 

Melnikoff ’s  flawed  testimony  led  to 
the  reversal  of  at  least  three  convictions. 
In  another  case,  a man  was  exonerated  by 
DNA  tests  after  serving  over  15  years  in 
prison;  he  had  been  convicted  of  sexual  as- 
sault after  Melnikoff  testified  there  was  less 
than  one  chance  in  10,000  for  a coincidental 
microscopic  hair  match.  He  had  come  up 
with  that  official-sounding  statistic  by  mul- 
tiplying by  100  the  1 in  100  frequency  he 
claimed  to  have  been  unable  to  distinguish 
head  and  pubic  hairs.  Yet  Melnikoff  was 
correct  in  that  he  was  simply  following  the 


practices  taught  at  the  FBI  crime  lab. 

“I  took  the  [FBI]  class  in  1982  and 
was  not  advised  to  avoid  the  use  of  prob- 
abilities.... We  were  taught  that  our  own 
experience  was  most  important  and  that 
is  what  Mr.  Melnikoff  was  doing,”  stated 
24-year  Oregon  State  Police  veteran  Mi- 
chael A.  Howard.  “They  didn’t  say,  ‘Use  it,’ 
and  they  didn’t  say  ‘Don’t  use  it.’”  Instead, 
they  said,  “You’re  going  to  have  to  decide 
for  yourself,  based  on  your  experience,  how 
strong  you  can  state  it.” 

Joyce  A.  Gilchrist,  the  supervisor  of 
Oklahoma  City’s  police  crime  lab,  was  fired 
in  2001  after  an  FBI  reviewer  questioned 
her  testimony  in  1,400  cases,  saying  she 
made  claims  about  hair  matches  that  were 
“beyond  the  acceptable  limits  of  science.” 
In  court  filings,  it  was  shown  that  Gilchrist 
had  no  hair  comparison  training  other  than 
the  one-week  FBI  course,  and  was  not 
supervised  at  the  city  crime  lab. 

Testifying  in  the  case  of  David  Johns 
Bryson,  who  spent  16  years  in  prison  for 
rape  before  being  exonerated  by  DNA  in 
2003 , Gilchrist  said,  “I  would  think  it  would 
be  impossible  not  to  be  able  to  distinguish 
hairs  from  two  different  individuals.” 


Although  Bryson  filed  a lawsuit  over 
his  wrongful  conviction  and  settled  with 
Gilchrist  for  $16.5  million,  Oklahoma  City 
refused  to  indemnify  her  and  the  Tenth 
Circuit  ruled  against  Bryson’s  efforts  to 
force  the  city  to  pay  the  settlement.  [See: 
PLN,  April  2012,  p.48]. 

Forensic  Bite  Mark  Analysis 

Another  controversial  branch  of 
forensic  science  is  bite  mark  analysis,  in 
which  experts  try  to  match  suspects’  teeth 
to  bite  marks  left  on  victims.  Using  DNA 
tests,  the  Innocence  Project  of  New  York 
recently  helped  prove  that  bite  mark  analy- 
sis had  resulted  in  the  wrongful  conviction 
of  Gerard  Richardson  for  the  1994  murder 
of  Monica  Reyes  in  Elizabeth,  New  Jersey. 
The  Innocence  Project  has  identified  17 
other  similarly  flawed  cases  and  believes 
this  is  only  the  tip  of  the  bite  mark  wrongful 
conviction  iceberg.  According  to  Innocence 
Project  director  of  strategic  litigation  M. 
Chris  Fabricant,  bite  mark  analysis  should 
be  abolished  because  it  is  “based  on  subjec- 
tive speculation”  and  “responsible  for  more 
wrongful  convictions  than  any  other  foren- 
sic discipline  that’s  still  in  practice  today.” 
[See,  e.g.,  PLN,  April  2006,  p.20]. 

An  article  in  the  peer-reviewed  jour- 
nal Science  & Justice  agreed,  concluding 
that  there  was  a “lack  of  valid  evidence  to 
support  many  of  the  assumptions  made  by 
forensic  dentists  during  bite  mark  analysis.” 

Two  prisoners  who  were  sentenced  to 
death,  in  part  based  on  bite  mark  evidence, 
were  subsequently  exonerated  by  DNA 
- including  Ray  Krone,  called  the  “snaggle- 
tooth  killer,”  who  served  over  a decade  in 
prison. 

Dr.  Gregory  Golden,  former  presi- 
dent of  the  American  Board  of  Forensic 
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Odontology,  supports  the  use  of  bite  mark 
analysis.  He  estimates  that  it  has  been  used 
to  convict  defendants  “in  nearly  1,000  cases” 
and  is  accurate  98%  of  the  time.  Of  course, 
even  with  his  optimistic  statistics,  that 
means  20  people  were  wrongly  convicted 
based  on  incorrect  bite  mark  evidence. 

But  the  flawed  analysis  rate  is  likely 
much  higher  than  Golden’s  estimate.  In 
Mississippi  there  has  been  a 20-year-long 
scandal  in  which  dentist  Michael  West, 
supported  by  coroner  Dr.  Steven  Hayne, 
performed  bite  mark  analyses  that  no  one 
else  could  duplicate.  [See:  PLN,  Jan.  2011, 
p.l;  Oct.  2010,  p.l]. 

Two  Mississippi  prisoners  whose  con- 
victions involved  bite  mark  comparisons 
by  Dr.  West,  Kennedy  Brewer  and  Levon 
Brooks,  were  exonerated  through  DNA 
tests.  Brewer  served  13  years  in  prison; 
Brooks,  15.  Both  received  $500,000  in 
compensation  from  the  state. 

According  to  an  article  published 
by  The  Clarion-Ledger,  Dr.  West  stated 
in  a 2011  deposition  that  he  “no  longer 
believe[s]  in  bite-mark  analysis.” He  added, 
“I  don’t  think  it  should  be  used  in  court. 
I think  you  should  use  DNA.  Throw  bite 


marks  out.” 

West  said  he  had  been  involved  in 
16,000  cases  and  testified  as  a bite  mark 
expert  81  times  over  almost  three  decades. 
Hayne  was  barred  from  conducting  autop- 
sies for  the  State  of  Mississippi  in  2008, 
and  lawmakers  finally  agreed  that  his  work 
requires  scrutiny. 

“Our  experience  with  Dr.  Hayne  is 
extremely  troubling,  and  there  needs  to  be 
a look  at  anything  he  is  involved  in,”  state 
Senator  Hob  Bryan,  chairman  of  the  Judi- 
ciary Committee,  said  in  June  2013. 

Asked  about  the  longstanding  reluc- 
tance of  Mississippi  officials  to  address 
issues  related  to  errors  made  by  West  and 
Hayne  in  criminal  cases,  forensic  patholo- 
gist Vincent  Di  Maio  stated,  “This  is  a 
political  problem,  not  a medical  problem. 
The  government  needs  to  do  the  right  thing. 
But  doing  the  right  thing  could  hurt  politi- 
cal careers,  subject  people  to  lawsuits,  and 
force  people  to  admit  to  making  mistakes. 
Governments  are  made  up  of  people.  And 
people  don’t  like  to  put  themselves  in  those 
positions.” 

The  American  Board  of  Forensic 
Odontology,  which  supports  the  validity  of 


bite  mark  comparison  analysis,  sponsored 
a “Bitemark  Workshop”  on  February  15, 
2015. 

“Bitemark  analysis,  involving  every 
phase  of  the  process,  from  evidence  col- 
lection of  a patterned  injury,  the  analysis 
of  that  patterned  injury,  the  comparison  of 
bitemarks  to  suspected  biters  and  the  link- 
age conclusions  made  there  from,  has  been 
and  continues  to  be  reliable  and  accepted 
within  the  relevant  scientific  community,” 
the  Board  said  in  a statement. 

Other  controversial  methods  of  foren- 
sic analysis  - such  as  “dog  scent”  evidence, 
early  arson  investigation  techniques  and 
comparative  bullet  lead  analysis  (CBLA, 
which  was  discontinued  by  the  FBI  crime 
lab  in  2005)  - have  been  widely  discred- 
ited, though  all  have  been  used  to  secure 
convictions. 

State  Crime  Labs  in  Crisis 

Beyond  problems  with  hair  compari- 
sons,  bite  mark  analysis  and  other 
questionable  forensic  investigatory  meth- 
ods, there  is  a general  crisis  with  respect  to 
crime  labs.  In  2009,  the  National  Academy 
of  Sciences,  the  nation’s  premiere  scientific 
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Crime  Labs  in  Crisis  (cont.) 


institution,  released  a comprehensive  report 
on  crime  labs  in  the  United  States.  Overall, 
the  report  found  serious  deficiencies  and 
made  a number  of  recommendations  for 
improvements;  six  years  later,  however, 
few  of  the  labs  have  implemented  those 
recommendations.  Consequently,  problems 
continue  to  persist. 

California 

Former  San  Francisco  police  crime 
lab  analyst  Deborah  Madden,  64,  was  sen- 
tenced in  July  2013  to  one  year  of  home 
confinement,  five  years  of  probation,  a 
$5,000  fine  and  300  hours  of  community 
service  after  pleading  guilty  to  a federal 
misdemeanor  charge  of  cocaine  possession. 
Following  her  arrest,  Madden  admitted  she 
had  taken  cocaine  from  the  crime  lab  in  an 
attempt  to  control  an  alcohol  problem.  Her 
misconduct  led  to  the  dismissal  of  more 
than  700  drug  cases  and  the  temporary 
closure  of  the  lab’s  drug  unit. 

In  separate  state  criminal  proceedings, 
Madden  pleaded  guilty  to  possessing  .09 
grams  of  cocaine  found  when  her  home  was 
searched,  and  was  sentenced  to  participate 
in  drug  counseling.  She  had  previously  been 
tried  twice  for  felony  obtaining  cocaine  by  de- 
ception or  fraud,  which  resulted  in  hungjuries. 

Colorado 

On  June  7,  2013,  Colorado  Attorney 
General  John  Suthers  announced  that  a 
report  on  an  internal  review  of  the  Colorado 
Department  of  Public  Health  and  Environ- 
ment’s Laboratory  Services  Division,  which 
tests  evidence  in  criminal  cases,  was  highly 
critical  of  the  lab. 

The  report  found  that  analysts  felt  they 
were  “not  adequately  trained  to  provide  fact 
or  expert  testimony  in  court, ’’blood-alcohol 
training  protocols  were  inadequate  and 


the  toxicology  lab  was  understaffed.  It  also 
found  that  refrigerators  used  to  store  blood 
and  urine  samples  were  not  secured,  making 
them  accessible  to  unauthorized  personnel. 
Further,  a supervisor  “made  statements  that 
suggest  s/he  is  biased  against  defendants 
in  criminal  cases”  and  “impose  [d]  unrea- 
sonable burdens  on  toxicology  analysts 
by  making  excessive  accommodations  for 
prosecutors  and  law  enforcement  agencies.” 

Defense  attorneys  questioned  why  the 
report  was  withheld  for  over  two  months 
before  being  released. 

An  internal  review  of  the  lab  also 
revealed  that  former  supervisor  Cynthia 
Burbach  had  operated  with  a bias  “against 
individuals  accused  of  crimes  who  were 
seeking  exoneration  at  trial”  and  “in  favor  of 
getting  convictions  over  doing  justice  and  of 
helping  prosecutors  win  trials  over  advanc- 
ing science  and  the  truth  seeking  process.” 
Burbach,  who  was  the  lab’s  supervisor  for 
more  than  a decade,  abruptly  resigned 
shortly  before  the  review  was  made  public. 

Florida 

Former  Florida  Department  of  Law 
Enforcement  crime  lab  chemist  Joseph 
Graves,  33,  was  arrested  on  February  4, 
2014  on  charges  of  grand  theft,  tamper- 
ing with  evidence  and  drug  trafficking, 
in  connection  with  stealing  and  selling 
prescription  drugs  from  the  lab.  He  was 
accused  of  switching  the  stolen  drugs  with 
over-the-counter  medications.  Graves  was 
arraigned  on  41  additional  counts  of  drug 
trafficking  in  May  2014;  previously  freed  on 
bond,  he  was  booked  into  the  Bay  County 
jail  with  a new  bond  of  over  $1  million.  He 
had  reportedly  worked  on  2,600  criminal 
cases  from  25  counties  over  an  eight-year 
period. 

As  a result  of  Graves’  arrest,  some 
convictions  involving  drug  evidence  may 
be  called  into  question.  Further,  the 
Florida  Department  of  Law  Enforcement 


announced  that  it  is  considering  policy 
changes,  including  policies  related  to  em- 
ployee drug  testing. 

Massachusetts 

A massive  scandal  at  the  Massachusetts 
state  crime  lab  in  Boston  revolved  around 
Annie  Dookhan,  36,  a chemist.  Dookhan 
was  arrested  in  September  2012  on  26 
felony  counts  of  obstruction  of  justice  and 
one  count  of  misdemeanor  perjury.  The 
obstruction  charges  stemmed  from  allega- 
tions that  she  had  improperly  removed  dmg 
samples  from  the  evidence  room,  forged 
co-workers’  signatures  on  forms  to  cover 
up  those  removals,  added  weight  to  drug 
samples  to  meet  the  whims  of  prosecutors, 
added  cocaine  to  samples  that  had  tested 
negative  for  that  drug  and  “identified” 
drugs  in  evidence  samples  by  their  appear- 
ance rather  than  using  chemical  tests.  The 
perjury  charge  related  to  an  allegation  that 
Dookhan  had  falsely  testified  she  held  a 
Master’s  degree  in  chemistry  from  the 
University  of  Massachusetts. 

Dookhan  was  considered  a “superwom- 
an” by  colleagues,  testing  over  500  samples 
a month  when  150  was  typical.  But  her  co- 
workers were  also  suspicious,  according  to  a 
100-page  report  issued  by  the  Massachusetts 
State  Police.  A supervisor  said  he  “never  saw 
Dookhan  in  front  of  a microscope”  and  a 
chemist  stated  she  “would  submit  a cocaine 
sample  and  it  would  come  back  heroin,  or 
vice  versa.”  Regardless,  Dookhan  continued 
to  testify  in  criminal  cases  even  after  being 
suspended  during  an  investigation,  and  lab 
officials  failed  to  tell  defense  attorneys  about 
her  suspension. 

During  her  nine-year  career  at  the 
state  crime  lab,  Dookhan  tested  over  60,000 
samples  involving  more  than  40,000  defen- 
dants. Those  cases  are  being  reviewed  and 
already  hundreds  of  prisoners  have  been 
freed  due  to  Dookhan’s  involvement  in 
their  convictions. 

Special  courts  were  set  up  to  review 
the  cases.  Boston  Mayor  Thomas  Menino 
requested  $15  million  from  the  state  to  pay 
for  emergency  housing  assistance,  mental 
health  services  and  drug  treatment  needed 
for  the  hundreds  of  former  prisoners  re- 
turning to  the  city  after  being  released  due 
to  the  crime  lab  reviews.  Governor  Deval 
Patrick  ordered  the  state  crime  lab  closed 
in  August  2012,  and  asked  the  legislature 
to  appropriate  $30  million  to  cover  costs 
associated  with  the  scandal. 
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“Any  person  who’s  been  convicted 
of  a drug  crime  in  the  last  several  years 
whose  drugs  were  tested  at  the  lab  was  very 
potentially  a victim  of  a very  substantial 
miscarriage  of  justice,”  said  John  Martin, 
a defense  attorney  who  represented  David 
Danielli,  the  first  prisoner  freed  as  a result 
of  the  scandal.  “Talented  defense  attorneys 
will  be  able  to  strongly  suggest  that  any 
results  from  that  lab  are  tainted,  and  people 
who  deserve  to  be  incarcerated  for  a very 
long  time  are  going  to  walk  - and  that’s  the 
reality  of  it.” 

The  drug  evidence  unit  at  the  Mas- 
sachusetts state  crime  lab  was  closed  and  its 
duties  transferred  to  the  state  police  lab.  At 
least  five  officials  charged  with  overseeing 
the  state  crime  lab  resigned  or  were  fired, 
including  Department  of  Public  Health 
Commissioner  John  Auerbach,  who  stepped 
down  in  September  2012.  Norfolk  Assistant 
District  Attorney  George  Papachristos  re- 
signed one  month  later  after  emails  revealed 
that  he  had  had  an  improper,  nonsexual 
personal  relationship  with  Dookhan  that 
may  have  influenced  the  forensic  results  she 
reported  in  the  cases  he  prosecuted. 

On  April  1,  2013,  Sonja  J.  Farak,  a 


drug  analyst  at  the  Massachusetts  State 
Crime  Laboratory  at  Amherst,  was  charged 
with  four  counts  of  tampering  with  drug 
evidence  samples.  In  two  of  the  cases,  pros- 
ecutors allege  Farak  added  counterfeit  drugs 
to  the  samples  to  cover  up  her  theft  of  drugs. 
In  the  other  two  cases  the  samples  disap- 
peared altogether.  She  was  also  charged 
with  possession  of  cocaine. 

Farak  once  worked  with  Dookhan  at 
the  state  crime  lab  in  Boston,  known  as 
the  William  A.  Hinton  State  Laboratory 
Institute.  The  Amherst  lab  closed  in  Janu- 
ary 2013  when  Farak  was  initially  arrested; 
it  was  replaced  with  a state  police  lab  in 
Springfield.  Farak  pleaded  guilty  to  theft, 
tampering  with  evidence  and  drug  posses- 
sion in  January  2014,  and  was  sentenced  to 
2xh  years  in  prison  with  18  months  to  serve 
and  five  years’  probation. 

Dookhan  pleaded  guilty  to  27  counts 
of  evidence  tampering  and  obstruction  of 
justice  for  falsifying  forensic  test  results 
and  received  a three-to-five-year  prison 
sentence  plus  two  years  of  probation  on 
November  22, 2013. 

“The  chapter  in  Annie  Dookhan’s  life  is 
over,  but  the  story  goes  on  for  the  thousands 


of  individuals  who  have  been  affected  by 
her  conduct,  by  the  conditions  of  the  lab, 
and  by  the  effect  that  it  has  had  on  the 
criminal  justice  system  as  a whole,”  declared 
Anthony  J.  Benedetti,  chief  counsel  for  the 
Committee  for  Public  Counsel  Services. 

A report  issued  by  the  Office  of  the 
Inspector  General  in  March  2014  concluded 
that  while  no  other  analysts  had  engaged  in 
misconduct  at  the  crime  lab,  “The  manage- 
ment failures  of  []  lab  directors  contributed 
to  Dookhan’s  ability  to  commit  her  acts  of 
malfeasance.  The  directors  were  ill-suited  to 
oversee  a forensic  drug  lab,  provided  almost 
no  supervision,  were  habitually  unresponsive 
to  chemists’ complaints  and  suspicions,  and  se- 
verely downplayed  Dookhan’s  major  breach  in 
chain-of-custody  protocol  upon  discovering  it.” 

Minnesota 

The  police  crime  lab  in  St.  Paul,  Min- 
nesota has  also  experienced  a major  scandal. 
Drug  testing  at  the  lab  was  suspended  in  July 
2012  after  employees  testified  there  were  no 
written  protocols  or  standard  operating  pro- 
cedures for  technicians  to  follow  and  one  of 
the  drug  testing  machines  was  clogged  with 
cocaine  but  still  being  used  to  test  samples. 
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Lab  director  Sgt.  Shay  Shackle  was  removed 
from  his  position  after  he  testified  that  he 
did  not  understand  how  the  lab’s  machines 
worked  and  had  no  knowledge  of  national 
standards  for  crime  labs. 

Lab  workers  further  stated  they  never 
calibrated  or  verified  testing  equipment 
or  even  checked  to  see  if  it  was  operating 
properly,  didn’t  keep  a log  of  when  materials 
used  in  the  testing  had  expired  and  didn’t 
consider  the  margin  of  error  when  weigh- 
ing drug  samples.  One  employee  said  some 
evidence  had  been  stored  in  a hallway,  not 
in  a secured  room. 

A state  Bureau  of  Criminal  Appre- 
hension expert  testified  that  the  crime  lab 
and  the  evidence  samples  kept  there  might 
be  contaminated  with  drugs  and  toxic 
chemicals  from  two  improperly-vented 
gas  chromatography/mass  spectrometry 
machines,  and  that  employees  never  tested 
lab  surfaces  for  contamination.  One  worker 
said  she  didn’t  change  gloves  after  each  test 
and  sometimes  reused  disposable  equip- 
ment, possibly  contaminating  subsequent 
evidence  samples. 

The  problems  at  the  St.  Paul  crime  lab 
were  exposed  by  public  defenders  Lauri 
Traub  and  Christine  Funk.  The  lab  provides 
drug  testing  and  other  services  for  Ramsey, 
Washington  and  Dakota  counties.  Drug 
samples  from  those  counties  were  sent  to  the 
Bureau  of  Criminal  Apprehension  lab  until 
August  2013,  when  the  St.  Paul  crime  lab 
resumed  operations  with  improved  training 
and  procedures,  and  with  four  police  officers 
assigned  to  the  lab  instead  of  the  previous  two. 

“In  some  ways,  this  is  even  worse  than 
what  has  happened  in  Boston  and  elsewhere,” 
said  Traub.  “These  people  didn’t  know  what 
they  were  doing.  They  had  no  business  run- 


ning a lab  in  the  first  place.  And  yet  they  came 
into  court  every  day  and  acted  as  if  they  did.” 

The  county  attorneys  from  the  three 
affected  counties  announced  that  all  drug 
samples  would  be  retested  in  350  pending 
cases.  They  did  not  say  what  they  would  do 
about  prisoners  who  had  been  convicted 
based  on  tests  previously  performed  by  the 
crime  lab. 

In  November  2013,  Traub  filed  a 
federal  lawsuit  against  various  police 
departments  and  sheriff’s  offices  in  Minne- 
sota, claiming  that  officers  had  improperly 
accessed  her  driver’s  license  and  motor  ve- 
hicle information  several  years  before  she 
exposed  problems  at  the  lab. 

New  York 

In  New  York  City,  the  medical  exam- 
iner’s office  announced  in  January  2013  that 
it  was  reviewing  more  than  800  rape  cases 
spanning  a 10-year  period  after  an  inter- 
nal audit  uncovered  possible  mishandling 
of  DNA  evidence  by  Serrita  Mitchell,  a 
technician  who  resigned  in  2011.  At  the 
time  of  the  announcement,  the  review  had 
already  turned  up  26  cases  in  which  DNA 
was  present  but  had  not  been  detected  by 
Mitchell  and  19  cases  in  which  DNA  from 
two  different  cases  was  mixed  together.  One 
person  was  arrested  in  a decade-old  case  due 
to  the  newly-discovered  DNA  evidence. 

The  medical  examiner  also  revealed 
that  in  55  cases,  the  perpetrator’s  DNA 
profile  had  been  uploaded  to  the  state  data- 
base and  checked  for  matches,  but  was  not 
checked  against  the  federal  DNA  database. 

In  Nassau  County,  New  York,  serious 
problems  in  drug  analyses  performed  at 
the  county’s  crime  lab,  which  officials  knew 
about  but  did  nothing  to  correct,  led  to  the 
lab’s  closure  in  February  2011.  Twice  in  the 
previous  four  years,  the  crime  lab  had  been 
placed  on  probation  following  highly  criti- 


cal reports  by  a private  accrediting  agency, 
the  American  Society  of  Crime  Laboratory 
Directors/Laboratory  Accreditation  Board 
(ASCLD/LAB). 

The  police  officials  supervising  the  lab 
had  failed  to  report  its  deficiencies  to  the 
district  attorney  or  county  executive.  New 
York  Governor  Andrew  Cuomo  ordered 
the  state’s  Inspector  General  to  investigate. 
Her  166-page  report,  released  in  November 
2011,  found  “chronic  managerial  negligence, 
inadequate  training,  and  a lack  of  profes- 
sional standards,”  and  said  the  lab  “lacked 
formal  and  uniform  protocols  with  respect  to 
many  of  its  basic  operations,  including  train- 
ing, chain  of  custody  and  testing  methods.” 
The  report  further  criticized  the  New  York 
State  Commission  of  Forensic  Sciences  for 
abdicating  its  responsibility  to  accredit  and 
monitor  the  state’s  crime  labs. 

“The  confluence  of  these  failures  in 
oversight  enabled  the  [lab]  to  operate  as 
a substandard  laboratory  for  far  too  long,” 
Inspector  General  Ellen  N.  Biben  said  in 
the  report.  “In  doing  so,  these  failures  de- 
prived Nassau  County,  the  criminal  justice 
system  and  the  public  of  their  right  to  have 
complete  and  unfettered  confidence  in 
forensic  testing.” 

North  Carolina 

An  independent  audit  of  the  North 
Carolina  State  Bureau  of  Investigation 
crime  lab  in  2010  found  that  analysts  had 
distorted  or  withheld  evidence  in  more 
than  230  cases  over  a 16-year  period.  The 
audit  was  triggered  by  the  exoneration  of 
a prisoner  who  served  16  years  of  a life 
sentence  for  a murder  he  did  not  commit. 
His  wrongful  conviction  revealed  that  the 
lab  had  a long-standing  policy  of  reporting 
preliminary  tests  for  the  presence  of  blood 
as  positive  even  when  more-accurate  confir- 
matory tests  were  negative  or  inconclusive. 
An  investigation  by  the  Raleigh  News  & 
Observer  revealed  a crime  lab  that  was 
unabashedly  pro-prosecution,  where  pros- 
ecutors made  performance  evaluations  of 
lab  analysts  based  upon  how  favorable  their 
testimony  was  to  the  prosecution’s  case. 

The  crime  lab  had  been  inspected  and 
accredited  by  ASCLD/LAB  five  times 
during  the  period  that  the  serology  section 
was  misrepresenting  the  results  of  blood 
tests.  This  called  into  question  the  value 
of  such  accreditation,  as  did  the  fact  that 
ASCLD/LAB  is  based  in  Raleigh  and  run 
by  two  former  state  crime  lab  agents.  Even 
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the  organization’s  executive  director,  John 
Neuner,  noted  that  “Accreditation  can’t 
prevent  wrongdoing  by  corrupt  individuals.” 

“ASCLD/LAB  could  more  properly  be 
described  as  a product  service  organization 
which  sells,  for  a fee,  a ‘seal  of  approval’ ... 
which  laboratories  can  utilize  to  bolster 
their  credibility,”  said  Marvin  E.  Schechter, 
a member  of  the  New  York  State  Commis- 
sion of  Forensic  Science. 

Texas 

In  March  2013,  the  Texas  Court  of 
Criminal  Appeals  - the  state’s  highest  court 
over  criminal  cases  - began  overturning 
convictions  due  to  a scandal  at  an  accredited 
crime  lab  in  Houston  operated  by  the  Texas 
Department  of  Public  Safety. 

According  to  a report  by  the  state’s 
Forensic  Science  Commission,  it  was 
known  for  years  that  lab  analyst  Jonathan 
Salvador  had  a high  error  rate  on  drug  tests 
and  a poor  understanding  of  the  chemistry 
required  by  his  job.  Nevertheless,  his  su- 
pervisors promoted  him  due  to  a culture  at 
the  lab  that  only  took  into  account  time  in 
service.  “The  section  supervisor  indicated 
that ...  he  did  not  feel  it  was  appropriate  to 


deny  a promotion  unless  that  person  was 
totally  inept,  which  Salvador  was  not,”  the 
report  stated. 

Salvador  was  fired  after  an  investiga- 
tion by  the  Texas  Rangers  found  he  had 
falsified  drug  test  results  in  one  case,  using 
the  results  from  testing  in  a different  case 
- a practice  known  as  dry-labbing.  He  had 
performed  tests  in  4,944  drug-related  cases 
from  36  counties.  Then-Harris  County 
District  Attorney  Pat  Lykos  submitted  the 
findings  of  the  investigation  to  a grand  jury, 
which  did  not  return  an  indictment. 

The  Court  of  Criminal  Appeals  first 
began  overturning  convictions  involving 
drug  tests  by  Salvador  in  which  the  evidence 
had  been  destroyed,  but  in  Ex  Parte  Patrick 
Lynn  Hobbs , 393  S.W.3d  780  (Tex.  Crim. 
App.  2013),  the  Court  wrote,  “While  there 
is  evidence  remaining  that  is  available  to 
retest  in  this  case,  that  evidence  was  in  the 
custody  of  the  lab  technician  in  question. 
This  Court  believes  his  actions  are  not  reli- 
able; therefore  custody  was  compromised, 
resulting  in  a due  process  violation.” 

However,  this  does  not  mean  that  all 
criminal  convictions  involving  evidence 
tested  by  Salvador  will  be  reversed.  On  June 


4, 2014,  in  Ex  Parte  Coty,  432  S.W.3d  341 
(Tex.  Crim.  App.  2014),  for  example,  the 
Court  of  Criminal  Appeals  denied  habeas 
relief  in  a case  where  retesting  of  the  drug 
evidence  confirmed  that  it  was  cocaine. 

Incentives  for  Misconduct 
at  Crime  Labs 

A CORRUPT  LAB  TECHNICIAN  MIGHT  TAM- 
per  with  evidence  to  cover  up  the  theft  of 
drugs.  Another  analyst  may  falsify  test  re- 
sults to  help  the  police  or  prosecutors  obtain 
a conviction,  or  to  seek  personal  glory  and 
acclaim,  or  to  achieve  professional  advance- 
ment. In  those  kinds  of  cases,  errors  made  by 
crime  labs  are  often  portrayed  as  the  work 
of  a “bad  apple.  ” Rarely  is  it  considered  that 
well-intentioned  lab  analysts  might  also 
skew  their  forensic  conclusions. 

Yet  a 2013  research  study  published  in 
the  journal  Criminal Justice  Ethics,  authored 
by  Roger  Koppl  and  Meghan  Sacks,  found 
that  fingerprint  analysts  will  change  the 
results  of  their  comparisons  almost  17%  of 
the  time  if  they  are  presented  with  biased 
information,  such  as  a police  officer  saying, 
“We  know  this  is  the  guy,  we  just  need  you 
to  confirm  it.”That  isn’t  surprising,  because 
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fingerprint  analysis  contains  a subjective 
component  in  which  the  analyst  compares 
two  prints  and  decides  whether  they  are  the 
same.  Hair,  fiber,  firearms  and  tool  mark 
comparison  - and  even  DNA  analysis  - also 
contain  subjective  components  and  presum- 
ably are  subject  to  influence  by  information 
from  outside  sources.  While  this  usually 
involves  individual  analysts  being  prejudiced, 
the  closer  a crime  lab  works  with  police  and 
prosecutors,  the  more  lab  workers  one  would 
expect  to  succumb  to  such  influences. 

“People  say  we’re  tainted  for  the  pros- 
ecution,” said  an  FBI  crime  lab  veteran. 
“Hell,  that’s  what  we  do!  We  get  our  evi- 
dence and  present  it  for  the  prosecution.” 

Renowned  FBI  fingerprint  expert 
Bruce  Budowle  acknowledged  that  “a 
latent  print  examiner  tends  to  approach 
the  comparison  to  ‘make  an  ident’  rather 
than  to  attempt  to  exclude”  a suspect.  That 
might  lead  the  examiner  to  focus  only  on 
similarities  in  two  prints  while  ignoring 
differences,  yet  there  only  needs  to  be  one 
significant  difference  to  show  that  the  prints 
came  from  different  people.  This  type  of 
error  could  affect  the  accuracy  of  an  entire 
section  of  a crime  lab. 

As  for  the  “bad  apple”  argument, 
according  to  New  York  University  law 
professor  Erin  Murphy,  “It’s  not  as  though 
this  is  one  bad  apple  or  even  that  this  is  one 
bad-apple  discipline.  There  is  a long  list  of 
disciplines  that  have  exhibited  problems, 
where  if  you  opened  up  cases  you’d  see 
the  same  kinds  of  overstated  claims  and 
unfounded  statements.” 

But  what  might  prejudice  a crime  lab 
to  skew  results  of  forensic  testing  in  favor 


of  the  prosecution?  The  answer  is  a financial 
interest  in  convictions. 

A dirty  open  secret  about  crime  labs  in 
manyjurisdictions  is  that  they  are  paid  only 
if  the  defendant  is  convicted.  This  is  because 
some  labs  are  funded  through  fees  assessed 
as  court  costs,  and  those  fees  are  paid  fol- 
lowing a conviction.  By  statute,  public  crime 
labs  in  at  least  14  states  receive  all  or  part 
of  their  funding  in  this  manner. 

One  could  assume  that  an  individual 
analyst  might  not  skew  results  just  because 
the  lab  will  or  won’t  make  money.  How- 
ever, budget-strapped  crime  labs  are  more 
likely  to  reduce  the  number  of  analysts  they 
employ  and  less  likely  to  grant  promotions 
and  raises,  thus  each  employee’s  job  is  de- 
pendent on  the  financial  health  of  the  lab 
in  a concrete  way. 

“Collection  of  court  costs  is  the  only 
stable  source  of  funding  for  the  Acadiana 
Crime  Lab.  $10  is  received  for  each  guilty 
plea  or  verdict  from  each  speeding  ticket 
and  $50  from  each  DWI  (Driving  While 
Impaired)  offense,”  said  Ray  Wickenheiser, 
director  of  the  New  York  State  Police  Crime 
Lab  System.  Likewise,  according  to  Koppl 
and  S acks’  study,  funding  for  the  crime  lab  in 
Broward  County,  Florida  comes  “principally 
[from]  court  costs  assessed  upon  conviction 
of  driving  or  boating  under  the  influence 
($50),  or  selling,  manufacturing,  delivery  or 
possession  of  a controlled  substance  ($100).” 

A North  Carolina  statute  requires  pay- 
ment of  a $600  fee  to  the  crime  lab  upon 
conviction  if  DNA  testing  was  performed. 
Illinois  law  mandates  the  payment  of  fees 
upon  conviction  in  a sex  offense,  DWI  or 
drug  case.  Alabama,  Kentucky,  Michigan, 
Mississippi,  New  Jersey,  New  Mexico  and 
Virginia  also  have  crime  lab  funding  statutes. 

Washington  state  law  requires  a $100 


fee  for  any  conviction  involving  crime  lab 
analysis;  in  Kansas,  the  fee  is  $400.  Similar 
fees  exist  in  Arizona,  California,  Missouri, 
Tennessee  and  Wisconsin. 

Koppl  and  Sacks  wrote  that  their  re- 
search indicated  “the  very  choice  to  submit 
a suspect’s  sample  to  the  lab  makes  the  lab 
more  inclined  (than  it  would  be  otherwise) 
to  announce  a match,  indicating  that  the 
suspect  is  guilty.”  Add  to  that  a financial 
interest  in  the  outcome  of  a case,  and  it  is 
easy  to  see  how  an  entire  crime  lab  - espe- 
cially one  that  is  under  the  control  of  police 
or  prosecutors  - might  become  prejudiced 
against  defendants. 

The  question  then  becomes  how  to 
avoid  such  bias. 

The  Path  Forward 

Two  BASIC  STRATEGIES  HAVE  BEEN  WIDELY 
proposed  for  improving  the  performance 
of  crime  labs:  oversight  and  uniform  stan- 
dards. Texas  is  the  leading  state  in  terms 
of  oversight. 

In  2002,  a news  series  by  a Houston 
television  station  reported  mishandling 
of  DNA  evidence  at  the  city’s  police  lab. 
Retesting  of  3,500  samples  found  that 
analysts  had  fabricated  or  misrepresented 
test  results,  which  led  to  the  release  of  at 
least  three  wrongly  convicted  prisoners, 
including  Ronald  Taylor,  who  served  12 
years  for  rape  before  being  exonerated  by 
DNA  evidence.  The  scandal  spurred  the 
legislature  into  action. 

Lawmakers  created  the  Texas  Forensic 
Science  Commission  in  2005  to  investigate 
claims  of  misconduct  in  the  state’s  crime 
labs  and  make  recommendations  on  how 
to  conduct  forensic  testing  and  other  sci- 
entific aspects  of  crime  investigation.  By 
2012  the  Commission  had  investigated  40 
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complaints  and  made  many  recommenda- 
tions for  improvements. 

The  budget  for  the  agency  is  only 
around  1250,000  a year,  and  the  Commis- 
sion has  not  escaped  controversy-  including 
when  then-Governor  Rick  Perry  replaced 
three  members  of  the  Commission  days 
before  a hearing  on  a report  that  an  in- 
nocent man  may  have  been  executed  based 
on  faulty  arson  evidence.  [See:  PIN,  Oct. 
2010,  p.40]. 

Both  the  Dallas  County  and  Harris 
County  District  Attorney’s  offices  operate 
conviction  integrity  units  that  investigate 
allegations  of  misconduct  in  forensics  and 
other  aspects  of  criminal  investigations; 
similar  units  exist  in  Philadelphia,  Chicago, 
Manhattan  and  elsewhere.  [See:  PLN, 
Nov.  2014,  p.l].  The  Texas  legislature  also 
appropriates  about  $9  million  a year  for 
continuing  education  in  new  research  and 
practices  to  avoid  wrongful  convictions. 

The  District  of  Columbia’s  crime  lab 
is  leading  the  charge  when  it  comes  to  the 
implementation  of  standards.  The  $220  mil- 
lion D.C.  lab,  which  opened  in  2012,  is  the 
first  crime  lab  in  the  nation  to  incorporate 
many  of  the  recommendations  made  by 
the  National  Academy  of  Sciences.  This 
means,  among  other  things,  that  firearm 
analysts  maintain  a “reference  library”  of 
bullets  recovered  from  crime  scenes  and 
use  a water  tank  for  known  bullet  recovery, 
and  that  the  lab  conducts  its  own  DNA 
testing  rather  than  outsourcing  such  tests. 
Most  important  is  the  fact  that  the  crime 
lab  is  civilian-run  and  independent  of  po- 
lice and  prosecutors;  it  has  its  own  crime 
scene  investigators  who  collect  samples 
and  usually  do  not  know  who,  if  anyone, 
has  been  arrested  for  a particular  crime. 
This  independence  should  help  prevent 
even  inadvertent  improper  influence  of  lab 
workers  by  the  police  and  prosecution. 

But  even  the  model  D.C.  crime  lab  has 
been  accused  of  wrongdoing.  The  Washington 
Post  reported  in  March  2015  that  prosecu- 
tors had  stopped  sending  DNA  samples  to 
the  lab,  alleging  that  analysts  made  mistakes 
when  interpreting  DNA  test  results.  Inde- 
pendent experts  have  been  hired  to  review 
116  cases,  and  D.C.  Mayor  Muriel  Bowser 
recently  ordered  an  audit  of  the  lab. 

Further,  some  critics  argue  that  the  er- 
ror rate  at  crime  labs  decreases  significantly 
when  analysts  know  their  results  could  be 
subjected  to  retesting.  Therefore,  they  ad- 
vocate for  a right  to  forensic  testing  by  the 


defense,  in  which  defense  counsel  is  allowed 
to  have  retesting  performed  by  an  indepen- 
dent lab.  If  the  defendant  is  indigent,  such 
retesting  would  be  paid  for  in  a manner 
similar  to  the  payment  of  court-appointed 
attorneys. 

Another  useful  reform  for  crime  labs 
generally  would  be  to  require  lab  directors 
and  employees  to  have  scientific  credentials, 
such  as  degrees  in  the  forensic  fields  in 
which  they  practice.  In  some  cases  there 
is  no  requirement  that  lab  personnel  have 
scientific  backgrounds,  nor  is  that  a require- 
ment for  accreditation  by  ASCLD/LAB. 

“If  they  started  requiring  labs  to  be 
led  by  scientists,  60  to  70%  would  have 
to  close  down  immediately,”  said  Brent  E. 
Turvey,  an  adjunct  professor  at  Oklahoma 
City  University  and  the  author  of  Forensic 
Criminology. 

Joseph  R Bono,  former  president  of  the 
American  Academy  of  Forensics,  agreed: 
“In  an  ideal  world,  all  labs  would  be  run  by 
scientists  in  government  agencies,  but  we 
don’t  live  in  an  ideal  world.” 

Conclusion 

There  are  389  publicly-funded  crime 
labs  nationwide;  210  are  regional  or  state 
labs,  84  are  run  by  a county,  municipalities 
operate  62  labs  and  33  are  federal.  Yet  there 
are  no  standardized  protocols  or  policies, 
leaving  each  lab  a kingdom  unto  itself. 
Hence,  the  widespread  scandals  described 
above  will  likely  continue  so  long  as  crime 
labs  remain  largely  unregulated,  lacking  in 
uniform  standards  and  beholden  to  law 
enforcement. 

If  one  accepts  an  estimated  wrongful 
conviction  rate  of  4.1%,  based  on  a study 
of  exonerations  in  death  penalty  cases  pub- 
lished by  the  National  Academy  of  Sciences’ 
journal  in  April  2014,  then  with  over  one 
million  felony  convictions  in  the  United 
States  each  year  there  are  at  least  41,000 
wrongful  convictions  annually. 

Many  of  these  injustices  are  due  to 
errors  by  crime  labs,  whether  intentional 
or  not,  and  public  officials  who  oversee  our 
justice  system  have  a responsibility  to  take 
action  to  reduce  the  number  of  wrongful 
convictions.  Adoption  of  the  recommen- 
dations made  by  the  National  Academy  of 
Sciences  as  mandatory  uniform  standards 
for  crime  labs,  establishing  stringent  regula- 
tion and  oversight,  isolating  crime  labs  from 
the  influence  of  police  and  prosecutors,  and 
recognizing  a right  to  forensic  testing  by  de- 


fense counsel  are  good  first  steps  to  achieve 
that  goal.  Assuming,  of  course,  that  those 
in  charge  of  our  nation’s  criminal  justice 
system  care  more  about  achieving  justice 
than  simply  obtaining  convictions. 

Sources:  “The  Criminal  Justice  System  Cre- 
ates Incentives  for  False  Convictions , ” by 
Roger  Koppl  and  Meghan  Sacks,  Criminal 
Justice  Ethics  (July  2013);  “An  Assessment 
of  the  1 996  Department  of Justice  Task  Force 
Review  of  the  FBI  Laboratory,  ” DOJ  Offce 
of  the  Inspector  General  (July  2014);  The 
Washington  Post;  Boston  Herald;  The  Boston 
Globe;  Detroit  News;  Associated  Press;  www. 
abajournal.  com;  www.  npr.  org;  www.  cbsnews. 
com;  www.pewstates.org;  CNN;  www. 
huffngtonpost.  com;  www.fbi.gov;  www.min- 
nesotapublicradio.org;  www.wctv.tv;  www. 
correctionsone.com;  www.kdvr.com;  The  New 
York  Times;  www.wuwf.org;  http://gritsfor- 
breakfast.  blogspot.  com;  www.  theverge.  com; 
www.houstonchronicle.  com;  www.johntfloyd. 
com;  www.forejustice.org;  www.startribune. 
com;  www.hattiesburgamerican.com;  The 
Texas  Tribune;  www.dailyreportonline.com; 
www.businessinsider.com;  www.innocen- 
ceproject.  org 
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Lost  and  Improperly  Destroyed  Evidence 
Thwarts  Post-Conviction  DNA  Testing 


WHILE  CRIME  LABS  ACROSS  THE 
country  have  been  in  the  news  for 
improper  testing  of  forensic  evidence  in 
criminal  cases,  the  problem  with  misplaced 
and  improperly  destroyed  evidence  is  much 
more  widespread. 

Not  just  crime  labs,  but  local  police 
departments  and  sheriff’s  offices  often 
store  evidence  in  a haphazard  fashion  that 
makes  retrieving  it  virtually  impossible. 
Joseph  Latta,  executive  director  of  the 
International  Association  for  Property  and 
Evidence,  who  retired  after  31  years  as  a 
Burbank,  California  police  officer,  said  there 
is  “no  consistency  anywhere  you  look.”This 
is  because  it  is  police  officials  who  are  in 
charge  of  evidence  and  the  police  are  trained 
to  “chase  bad  guys,”  not  to  store  evidence 
used  in  criminal  prosecutions. 

“It  doesn’t  matter  whether  you’re  in 
Houston  or  Corpus  Christi,  Albuquerque 
or  L.A.,”  Latta  said.  “We  may  end  up  with 
the  stuff,  but  we  don’t  know  how  to  take 
care  of  it.” 

Opening  most  police  evidence  rooms 
makes  “you  just  want  to  cry,”  stated  Rebecca 
Brown,  an  Innocence  Project  policy  advisor 
who  is  working  with  Latta  and  others  in  a 
U.S.  Department  of  Justice-funded  group 
to  develop  a set  of  national  standards  for 
evidence  handling  and  storage.  “Evidence 
rooms  have  often  been  ...  I wouldn’t  say 


by  Matt  Clarke 

forgotten,  but  not  resource-heavy,”  she 
said.  Lor  example,  Brown  noted  that  Texas 
“does  have  good  statutes  but  the  question 
is  how  [the  statutes  are]  being  translated 
into  practice.” 

John  Vasquez  worked  in  evidence 
and  property  management  for  25  years, 
including  stints  with  the  military  and 
police  departments  in  Port  Worth  and 
Wichita  Palis,  Texas,  before  starting  his 
own  evidence-control  consulting  busi- 
ness. He  noted  that  property  and  evidence 
managers  and  technicians  are  often  mini- 
mally trained  on  how  to  handle  and  store 
evidence,  and  are  poorly  paid.  According 
to  Vasquez,  the  loss  or  improper  destruc- 
tion of  evidence  is  “way  more  common 
than  you  think.” 

Texas  death  row  prisoner  Henry  W. 
Skinner  knows  that  all  too  well.  His  attor- 
neys fought  prosecutors  for  over  a decade, 
seeking  to  have  DNA  testing  performed 
on  evidence  in  his  1993  triple-homicide 
case.  When  a court  finally  agreed  to  al- 
low the  testing  of  a bloody  windbreaker 
recovered  from  the  crime  scene  that  looked 
like  one  belonging  to  a relative  of  the 
victims,  prosecutors  announced  it  could 
not  be  found. 

“According  to  the  state,  every  other 
piece  of  evidence  in  this  case  has  been  pre- 
served,” said  Skinner’s  attorney,  Rob  Owen. 


“It  is  difficult  to  understand  how  the  state 
has  managed  to  maintain  custody  of  items 
as  small  as  fingernail  clippings,  while  appar- 
ently losing  something  as  large  as  a man’s 
windbreaker.” 

DNA  tests  were  conducted  on  other 
pieces  of  evidence  in  the  case,  none  of 
which  were  as  critical  as  the  windbreaker. 
In  July  2014,  a state  district  court  held  that 
Skinner  still  would  have  been  convicted 
based  on  the  DNA  test  results.  He  remains 
on  death  row. 

Vasquez  said  it  is  common  for  evi- 
dence to  be  logged  into  one  area  of  a 
storage  facility  then  moved  to  another 
area  without  the  change  of  location  be- 
ing logged,  or  simply  overlooked  when 
a facility’s  tracking  system  is  upgraded. 
This  means  that  the  evidence  remains  at 
the  storage  facility  but  cannot  be  found, 
which  can  be  just  as  harmful  to  a defendant 
trying  to  prove  their  innocence  than  if  the 
evidence  had  been  destroyed. 

North  Carolina  prisoner  Joseph  Sledge, 
70,  was  released  from  prison  in  February 
2015  after  serving  36  years  for  a 1978 
double  murder.  For  decades  he  had  sought 
DNA  testing  of  the  crime  scene  evidence, 
but  it  could  not  be  located.  Then,  in  2012, 
while  cleaning  an  evidence  vault,  a clerk 
climbed  a ladder  and  found  an  envelope 
on  a high  shelf  that  contained  forensic 
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evidence  from  Sledge’s  trial;  DNA  testing 
of  the  evidence  led  to  his  exoneration. 

“I  understand  the  shelf  was  high,  but 
there  was  a ladder,”  remarked  one  of  his 
attorneys,  Christine  Mumma. 

There  are  also  situations  where  law 
enforcement  agencies  have  evidence  in 
criminal  cases  and  know  where  it  is,  but 
simply  don’t  test  it.  According  to  the  U.S. 
Department  of  Justice  an  estimated  400,000 
rape  kits  in  police  evidence  rooms  nation- 
wide have  not  been  tested,  often  due  to 
insufficient  funding.  Some  are  over  20 
years  old.  The  Obama  administration  has 
proposed  a 2015  fiscal  year  budget  that 
includes  $41  million  for  testing  rape  kits. 

“DNA  analysis  has  been  revolutionary 
in  helping  to  catch  criminals  and  prevent 
crimes  from  occurring  in  the  first  place,  but 
this  evidence  does  us  no  good  if  it  remains 
untested  and  sits  on  the  shelf  in  a lab 
somewhere,” stated  U.S.  Rep.  Steve  Cohen. 

Following  a series  of  DNA  exonera- 
tions in  Texas,  in  2011  the  state  legislature 
enacted  laws  extending  the  length  of  time 
that  biological  evidence  must  be  preserved 
and  instructing  a group  of  stakeholders  to 
develop  guidelines  and  best  practices  for 
the  handling  and  storage  of  evidence.  Un- 
fortunately, many  Texas  law  enforcement 
officials  view  the  legislation  as  an  unfunded 
mandate,  and  implementation  is  spotty. 

The  Austin  police  department  main- 
tains a 62,000-square-foot  warehouse  that 
cost  about  $3.2  million  to  purchase  and 
renovate,  according  to  evidence  manager 
James  Gibbons.  It  stores  around  600,000 
items  and  receives  approximately  60,000 
new  pieces  of  evidence  each  year.  The  annual 
operating  budget  for  the  facility,  which  is  a 
model  example  of  proper  evidence  storage, 
is  close  to  $1.1  million. 

At  the  other  end  of  the  spectrum  is  the 
disorder  described  by  Vasquez,  which  is  the 
norm  for  most  law  enforcement  agencies: 
evidence  tossed  haphazardly  into  a closet 
with  no  written  system  for  tracking  where  it 
is  or  what  case  it  relates  to.  Vasquez  said  he 
had  seen  a hand  grenade  stored  in  a glass  jar 
in  a locker  accessible  to  county  jail  prisoners, 
a human  skull  stored  without  packaging  or 
identifying  paperwork,  and  leaking  boxes 
of  corrosive  chemicals  that  damaged  other 
boxes  of  evidence. 

Ed  Harris,  the  Austin  police  depart- 
ment’s chief  of  field  support  operations, 
said  that  when  he  first  toured  the  evidence 
facility  over  a decade  ago  there  were  rubber 


trash  cans  full  of  confiscated  firearms  in  the 
basement  and  some  evidence  was  stored 
in  a metal  cage  located  in  a corner  of  the 
department’s  outdoor  garage. 

“We  had  stuff  everywhere.  We  were  like 
a lot  of  agencies,”  Harris  stated.  “I  fought 
like  hell  to  get  where  we  are.  I knew  it  was 
a ticking  time  bomb,  and  we  had  to  take 
care  of  it  before  it  went  off” 

Although  Austin’s  progress  is  laudable, 
it  is  the  exception  rather  than  the  rule. 
When  Gregg  County  Commissioner  Dar- 
ryl Primo  investigated  his  county’s  handling 
of  evidence,  he  discovered  there  were  no 
written  policies.  Taking  the  initiative  to 
call  the  district  attorney,  sheriff  and  district 
clerk,  Primo  found  that  evidence  was  stored 
in  various  locations,  including  “a  locker  in 
the  sheriff’s  office,  in  a closet”  and  a small 
refrigerator  in  the  district  clerk’s  office  - 
which  was  accessible  to  court  employees 
and  also  held  their  food  and  drinks.  Primo 
tried  to  get  the  evidence  storage  more  or- 
ganized but  was  ignored  until  he  went  to  a 
local  newspaper. 

Meanwhile,  former  Dallas  County 
District  Attorney  Craig  Watkins  was 
known  for  his  willingness  to  use  DNA 
testing  of  preserved  evidence  to  evaluate 
prisoners’ claims  of  innocence.  Since  2001, 
his  policies  resulted  in  the  release  of  24 
prisoners. 

“I  don’t  believe  that  when  Dallas  stored 
this  evidence  they  thought  of  DNA  advanc- 
ing to  this  level,  but  for  whatever  reason,  we 
stored  it  and  science  has  since  caught  up,” 
said  Watkins.  He  suspects  the  motive  for 
keeping  the  evidence  was  to  “protect  the 
conviction,”  though  it  can  also  exonerate 
the  innocent.  Evidence  does  both,  and  that 
is  the  point. 

“We’re  responsible  for  some  of  the 
most  important  acts  forced  upon  human  be- 
ings - the  taking  of  freedom  or,  in  the  worst 
cases  in  Texas,  the  taking  of  life,”  Watkins 
noted.  Therefore,  “when  the  determination 
is  made  that  there  may  be  mistakes  in  the 
process,  we  don’t  want  to  destroy  our  ability 
at  some  future  date  to  right  that  process.” 

This  is  especially  true  given  that  DNA 
science  has  progressed  to  the  point  where 
forensic  analysis  of  “touch  DNA”  can 
identify  a person  who  merely  handles  an 
object. 

Sources:  Austin  Chronicle,  www. news- 
observer.  com,  www.  husinesssinsider.  com, 
Hufjington  Post 
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IN  25  YEARS  OF  PUBLISHING  PRISON  LEGAL 
News,  we  have  reported  a number  of 
recurring  themes  where  the  only  specif- 
ics that  change  are  the  names,  dates  and 
locations.  But  the  broader  issues  - prison 
slavery,  government  corruption,  guards 
raping  prisoners,  brutality,  medical  neglect, 
etc.  - continue  unabated.  So  too  with  crime 
labs.  Crime  labs  have  as  much  to  do  with 
science  as  the  military  does  with  music. 
In  the  real  world,  crime  labs  function  as 
extensions  of  the  police  and  prosecutors  to 
provide  dramatic  props  to  secure  convic- 
tions regardless  of  any  connection  to  reality 
and  even  less  reliance  on  scientific  methods. 
With  respect  to  the  many  crime  lab  analysts 
who  fabricate  evidence  and  dry-lab  samples, 
we  can  note  they  only  concoct  evidence  to 
convict,  never  to  acquit,  which  indicates 
their  pro-government  pathology. 

Once  more  the  bmnt  of  crime  lab  miscon- 
duct and  corruption  falls  most  heavily  on  the 
backs  of  indigent  defendants  who  are  too  poor 
to  hire  their  own  experts  and  must  rely  on  the 
government  s crime  lab  reports  and  the  ability 
of  their  attorneys  to  cross  examine  lab  workers 
about  the  accuracy  and  manner  in  which  their 
tests  are  conducted.  As  we  have  repeatedly  seen, 
this  is  not  very  effective.  Wealthy  defendants,  of 
course,  can  hire  independent  experts  to  conduct 
their  own  tests,  which  is  probably  why  wrong- 
ful convictions  remain  the  exclusive  province 
of  the  poor  in  the  U.S. 

Absent  adequate  funding  for  defense 
experts  and  testing,  or  independent  crime  labs 
that  are  not  branches  of  the  police  or  prosecu- 
tor’s office,  this  state  of  affairs  will  most  likely 
continue  for  the  foreseeable  future  and  PLN 


From  the  Editor 

by  Paul  Wright 

readers  can  look  forward  to  another  crime  lab 
feature  story  in  a few  more  years. 

As  astute  readers  will  have  noticed,  last 
month  we  expanded  to  72  pages  to  bring 
you  even  more  news  and  information.  We 
are  trying  to  keep  our  subscription  rates 
down  and  one  way  you  can  help  us  do  this 
is  to  encourage  others  to  subscribe,  as  the 
more  subscribers  we  have  the  lower  our  per- 
issue  costs.  Also,  if  you  patronize  any  PLN 
advertisers,  please  tell  them  you  saw  their  ad 
in  PLN  so  they  know  their  ads  are  getting 
results.  If  we  had  the  funds,  we  could  eas- 
ily deliver  100  pages  of  high-quality  news 
reporting  each  month.  If  you  know  of  any 
businesses  that  cater  to  prisoners  that  are 
not  advertising  in  PLN,  please  encourage 
them  to  advertise  and  send  us  their  contact 
information  so  we  can  reach  out  to  them. 

Also,  if  you  have  not  yet  purchased  a 
copy  of  the  Disciplinary  Self-Help  Litigation 
Manualhy  Dan  Manville,  this  is  a good  time 
to  do  so.  The  third  book  by  PLN  Publish- 
ing, it  includes  everything  you  need  to  know 
about  prison  disciplinary  hearings  and  more. 
Prisoners  should  ask  their  libraries  or  law 
libraries  to  purchase  copies.  Each  year  prison 
officials  add  thousands  of  years  to  prisoners’ 
sentences,  send  tens  of  thousands  to  solitary 
confinement  and  impose  numerous  other 
sanctions  as  a result  of  dubious  disciplinary 
hearings.  The  first  step  to  asserting  your 
rights  is  knowing  what  they  are. 

Lastly,  as  long-time  PLN  readers  know, 
for  the  past  25  years  we  have  been  in  the 
vanguard  of  opposition  to  the  financial 
exploitation  of  prisoners  and  their  families. 
In  1996 1 was  the  class-action  representative 


in  Wright  v.  Riveland,  a case  challenging 
the  constitutionality  of  a Washington 
statute  that  seized  35%  of  money  sent  to 
prisoners.  In  2000,  my  ex-wife,  my  mother 
and  a former  PLN  board  member  were 
the  class-action  representatives  in  Judd  v. 
AT&T,  the  only  lawsuit  to  date  to  recover 
any  money  ($46  million)  from  the  prison 
telecom  industry  - AT&T  and  Securus  - 
over  their  practices  in  Washington  state.  I 
edited  the  anthology  Prison  Profiteers:  Who 
Makes  Money  from  Mass  Incarceration  in 
2008  to  expose  the  companies  and  groups 
that  profit  from  mass  incarceration  and 
benefit  financially  from  the  U.S.  having  the 
highest  incarceration  rate  in  human  history. 

We  are  long-time  opponents  of  the 
private  prison  industry  and  were  the  first  to 
actively  oppose  the  practice  of  gouging  pris- 
oners’families  on  the  cost  of  telephone  calls, 
starting  in  1992.  In  2011  we  co-founded  the 
national  Campaign  for  Prison  Phone  Justice, 
which  successfully  pressured  the  FCC  to 
cap  the  cost  of  long  distance  prison  and  jail 
phone  calls;  similar  reforms  for  in-state  calls 
are  currently  pending.  We  have  reported 
extensively  on  these  issues  in  PLN  over  the 
years,  and  were  often  the  first  to  do  so. 

The  Human  Rights  Defense  Center 
(HRDC),  our  parent  organization,  is  now 
launching  a new  campaign,  Stop  Prison 
Profiteers,  with  the  goal  of  ending  the  fi- 
nancial exploitation  of  prisoners  and  their 
families.  We  are  collecting  information  and 
stories  concerning  the  fees  charged  to  send 
money  to  prisoners  and  fees  for  making 
parole  and  probation  payments.  We  are 
also  seeking  information  on  the  fees  and 
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costs  associated  with  the  use  of  debit  release 
cards,  especially  by  jails,  where  prisoners’ 
release  funds  are  placed  on  debit  cards  that 
include  excessive  fees.  Lastly,  we  are  looking 
for  cases  where  prison  telecom  companies 
require  pre-payment  of  phone  accounts  and 
then  either  seize  the  funds  due  to  inactivity 
or  other  reasons,  or  charge  a fee  for  a refund 
of  the  money  remaining  in  the  account.  For 
more  information  about  the  campaign,  visit 
www.stopprisonprofiteers.org. 

If  you  or  someone  you  know  has  been 
the  victim  of  any  of  these  practices,  please 
contact  us.  We  can  also  use  any  documen- 
tation you  may  have.  People  can  go  to 
the  above  website  and  upload  a video,  tell 
their  story  in  a phone  call  or  e-mail  us.  Or 
you  can  write  to  PLN,  Attn:  Stop  Prison 
Profiteers,  PO.  Box  1151,  Lake  Worth,  FL 
33460  and  tell  us  what  happened  to  you  or 
your  family  members  and  when,  where  and 
how  you  were  financially  exploited. 

Over  the  past  30  years  there  has  been 
a concerted  effort  to  shift  the  costs  of  run- 
ning the  U.S.  police  state  onto  the  backs, 
and  wallets,  of  the  poorest  Americans.  We 
want  to  change  that  paradigm.  If  the  ruling 
class  wants  a police  state  so  badly,  they  can 
pay  for  it  themselves. 

And  as  far  as  paying  for  things  goes, 
we  rely  exclusively  on  the  support  of  readers 
and  supporters  like  you  to  start  and  main- 
tain these  projects.  If  you  or  your  family  will 
benefit  by  having  these  exploitive  practices 
stopped,  then  please  send  a donation  to  the 
Human  Rights  Defense  Center  so  we  can 
make  the  Stop  Prison  Profiteers  campaign 
a success.  We  receive  no  grant  or  foundation 
funding  and  need  your  support  to  do  this 
work;  every  little  bit  helps,  so  please  donate 
and  encourage  others  to  do  so,  too.  Enjoy 
this  issue  of  PLN. 
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Tennessee  County  Not  Required  to  Pay  for 
Medical  Costs  after  Prisoner's  Release 

by  David  Reutter 


The  Tennessee  Court  of  Appeals  has 
held  that  a prisoner  does  not  have  a 
private  right  of  action  for  being  released 
early  from  jail,  in  a case  in  which  a prisoner 
alleged  he  was  freed  so  the  jail  could  avoid 
paying  for  his  medical  care. 

Stanley  Walker  was  taken  into  custody 
on  April  28,  2009  after  reporting  to  his 
probation  officer,  who  determined  he  had 
failed  to  comply  with  his  probation  terms. 
A court  later  sentenced  him  to  30  days  in 
jail  “to  be  counted  day  for  day.” 

On  May  20,  2009,  Walker  reported  a 
medical  condition  to  staff  at  the  Bradley 
County  Jail.  He  was  diagnosed  with  a staph 
infection  and  placed  in  isolation.  A memo 
was  issued  detailing  the  cost  of  treating 
Walker,  and  based  on  that  cost  he  was  freed 
on  May  22. 

Walker  went  to  a hospital  for  medical 
treatment  following  his  release.  He  sued 
Bradley  County  in  August  2011,  alleging 
he  had  been  released  early  so  the  jail  could 


avoid  the  cost  of  his  medical  care. 

The  trial  court  granted  Bradley  Coun- 
ty’s motion  to  strike  and  dismiss  the  claims 
based  on  Walker’s  contention  that  he  was 
released  early. 

The  Court  of  Appeals  found  Walker 
did  not  present  a legally  redressable  injury 
by  being  freed  before  completing  his  jail 
sentence.  While  “non-judicial  officials  may 
not  unilaterally  decide  to  shorten  validly 
court-entered  sentences,”  a prisoner  “is  not 
the  proper  party  to  bring  an  action  to  ad- 
dress the  improper  early  release  because  it 
is  no  injury  to  the  inmate  simply  to  be  freed 
from  jail  early.” 

The  appellate  court  further  held  that 
since  Walker  was  not  in  jail  when  he 
received  his  medical  treatment,  Bradley 
County  had  no  duty  to  pay  for  that  care. 
The  trial  court’s  order  was  affirmed.  See: 
Walker  v.  Bradley  County  Government,  2014 
Tenn.  App.  LEXIS  204  (Tenn.Ct.App.  Apr. 
15, 2014).  FI 
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Tenth  Circuit  Misses  Chance  to  Limit  Long-Term  Solitary  Confinement 


TheTenth  Circuit  Court  of  Appeals 
has  upheld  a prisoner’s  more  than  three- 
decades-long  stint  in  solitary  confinement, 
sidestepping  an  opportunity  to  meaning- 
fully address  the  appropriateness  of  such 
long-term  isolation. 

Thomas  Silverstein,  62,  has  been  held 
in  solitary  confinement  in  the  federal  prison 
system  for  31  years,  and  is  currently  housed 
at  ADX  Florence  in  Colorado.  He  was 
sentenced  to  three  consecutive  life  sentences 
plus  forty-five  years  for  three  murder  con- 
victions, including  fatally  stabbing  prison 
guard  Merle  Clutts  at  USP  Marion  in 
October  1983.  He  had  previously  killed 
rival  gang  members  while  incarcerated,  and 
was  implicated  in  other  murders. 

Silverstein  filed  suit  in  federal  district 
court  in  Colorado  in  2007,  challenging  his 
prolonged  placement  in  solitary  confine- 
ment based  on  the  Eighth  Amendment’s 
prohibition  against  cruel  and  unusual 
punishment.  The  district  court  granted 
summaryjudgment  to  the  defendants. 

In  a May  22, 2014  unpublished  opin- 
ion, the  Court  of  Appeals  focused  on 
Silverstein’s  past  record  of  extreme  violence. 
“Irrespective  of  the  length  of  his  confine- 
ment, Mr.  Silverstein’s  history  with  regard 
to  both  his  violent  conduct  and  leadership 
in  the  Aryan  Brotherhood  makes  this 
a deeply  atypical  case  and  it  is  clear  his 
segregated  confinement  is  commensurate 
with  ongoing  prison  security  concerns,”  the 
Court  wrote. 

However,  as  pointed  out  in  an  amicus 
brief  filed  by  over  20  organizations  and 
medical  professionals,  the  issues  raised  in 
Silverstein’s  lawsuit  went  far  beyond  the 
factual  background  of  one  prisoner,  and 
called  into  question  the  very  fabric  of  soli- 
tary confinement  in  the  U.S.  prison  system. 
Doctors,  psychologists  and  prison  experts 
from  around  the  nation  provided  substan- 
tive evidence  of  the  deleterious  efFects  that 
solitary  confinement  has  on  the  human 
psyche.  [See,  e.g.:  PLN,  Oct.  2012,  p.l]. 

In  his  complaint,  Silverstein  alleged  “a 
violation  of  his  Eighth  Amendment  right 
to  be  free  from  cruel  and  unusual  punish- 
ment ...  [claiming]  the  conditions  and 
duration  of  his  thirty-year  confinement 
led  to  social  and  environmental  sensory 
deprivation  which  caused  him  psychologi- 


by  Derek  Gilna 

cal  harm  and/or  will  cause  a substantial  risk 
of  future  psychological  harm  if  continued.” 
He  sought  immediate  termination  of  his 
administrative  segregation  and  a court  order 
transferring  him  to  a less  restrictive  facility, 
or  an  opportunity  to  earn  his  way  to  less 
restrictive  conditions  of  confinement. 

Silverstein  and  the  Bureau  of  Prisons 
(BOP)  both  agreed  that  he  had  received 
no  disciplinary  infractions  since  1988,  and 
a 2002  BOP  report  rated  him  as  having  a 
low  risk  of  violence.  Further,  the  BOP  “did 
not  dispute  Mr.  Silverstein’s  expert  evidence 
that  individuals  in  solitary  confinement 
have  experienced  symptoms  of  appetite  and 
sleep  disturbances,  anxiety,  panic,  paranoia, 
hallucinations,  self-mutilations,  hypersensi- 
tivity, cognitive  dysfunction,  hopelessness, 
suicidal  ideation,  and  withdrawal.” 

However,  the  defendants  countered 
that  Silverstein’s  life  in  solitary  wasn’t  that 
bad,  emphasizing  he  has  an  outside  window, 
60  TV  channels  and  access  to  educational 
courses,  radio  stations,  phone  calls  and  art 
supplies. They  also  argued  that  the  statute  of 
limitations  had  mn  out  on  his  first  22  years 
of  solitary  confinement,  and  both  the  district 
and  appellate  courts  agreed  on  that  point. 

Silverstein,  in  response,  argued  that 
he  “1)  eats  alone  and  has  no  face-to-face 
interaction  with  others  unfettered  by  glass, 
bars,  chains,  or  other  restraints;  2)  has  little 
variation  in  what  he  sees  or  experiences;  3) 
has  minimal  contact  with  other  prisoners, 
staff,  and  visitors,  lasting  only  a minute  or 
so  per  day;  and  4)  lacks  the  opportunity 
for  phone  calls  and  visitation  because  the 
BOP’s  prison  policy  precludes  inmates  from 
visiting  with  anyone  they  did  not  know 
prior  to  incarceration.” 

The  Tenth  Circuit  affirmed  the  dis- 
trict court’s  summary  judgment  order. 
“This  circuit  has  not  definitively  deter- 
mined whether  a lack  of  social  contact 
and  environmental  stimulation  rises  to  an 
Eighth  Amendment  violation,”  the  Court 
of  Appeals  wrote.  “However,  even  if  we 
determined  it  did,  we  cannot  say  his  living 
conditions,  including  the  amount  of  social 
contact  and  environmental  stimuli  Mr.  Sil- 
verstein receives,  are  sufficiently  serious  so 
as  to  ‘deprive  [him]  of  the  minimal  civilized 
measure  of  life’s  necessities.’” 

Additionally,  according  to  the  Court, 


“we  cannot  conclude  [Silverstein’s]  current 
mental  symptoms  of  anxiety,  depression, 
memory  loss,  and  cognitive  impairment 
are  caused  by  the  conditions  of  his  cur- 
rent segregated  confinement  rather  than 
the  mere  fact  of  his  lengthy  incarceration 
itself  or  some  other  factor,  such  as  age.” 
The  appellate  court  concluded  that  despite 
the  decades-long  duration  of  Silverstein’s 
placement  in  solitary  confinement,  that 
placement  was  justified  by  his  violent 
history  and  did  not  rise  to  the  level  of  an 
Eighth  Amendment  violation. 

Silverstein  was  represented  by  the  Civil 
Rights  Clinic  at  the  University  of  Denver 
Sturm  College  of  Law.  See:  Silverstein  v. 
Federal  Bureau  of  Prisons,  559  Fed.  Appx. 
739  (10th  Cir.  2014). 

Although  the  Tenth  Circuit  declined 
to  find  long-term  solitary  confinement  un- 
constitutional in  this  case,  the  use  of  solitary 
has  been  condemned  internationally,  with 
the  United  Nations  Human  Rights  Council 
calling  for  a ban  on  the  use  of  isolation  ex- 
cept as  a last  resort  - and  then  for  as  short 
atime  as  possible.  On  March  11, 2015,  the 
UN’s  special  rapporteur  on  torture,  Juan 
Mendez,  criticized  the  U.S.  for  stalling  his 
requests  to  visit  prison  facilities  to  inspect 
conditions,  including  the  use  of  solitary 
confinement.  One  of  the  facilities  that 
Mendez  sought  to  visit  was  ADX  Florence. 

“It’s  simply  outrageous  that  it  is  taking 
a long  time  to  provide  access  to  U.S.  places 
of  detention,”  said  Jamil  Dakwar,  director 
of  the  ACLU’s  Human  Rights  Program. 
“Overuse  of  solitary  confinement  in  the 
United  States  is  cruel  and  shameful  but 
hiding  or  denying  it  just  makes  it  worse.” 

A number  of  states,  such  as  New  York, 
have  recently  curtailed  the  use  of  solitary 
confinement  for  prisoners  with  mental 
health  conditions.  Further,  U.S.  Attorney 
General  Eric  Holder  has  stated  that  the 
use  of  isolation  for  juvenile  offenders 
could  be  extremely  harmful,  though  he  has 
remained  silent  on  the  practice  of  solitary 
confinement  for  adults.lt  is  estimated  that 
more  than  80,000  prisoners  are  held  in 
some  form  of  solitary  confinement  in  the 
United  States. 

Additional  sources:  www.denverpost.com, 
Reuters 
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The  Spread  of  Electronic  Monitoring: 
No  Quick  Fix  for  Mass  Incarceration 


IN  A TROUBLED  CRIMINAL  JUSTICE  SYS~ 

tem  desperately  looking  for  alternatives 
to  incarceration,  electronic  monitoring  is 
trending.  North  Carolina  has  tripled  the  use 
of  electronic  monitors  since  2011.  California 
has  placed  7,500  people  on  GPS  ankle  brace- 
lets as  part  of  a realignment  program  aimed 
to  reduce  prison  populations.  SuperCom, 
an  Israeli-based  Smart  ID  and  electronic 
monitor  producer,  announced  in  early  July 
2014  that  they  were  jumping  full  force  into 
the  U.S.  market,  predicting  this  will  be  a $6 
billion-a-year  global  industry  by  2018. 

The  praise  singers  of  electronic  monitor- 
ing are  also  re-surfacing.  In  late  June  2014, 
high-profile  blogger  Dylan  Matthews  posted 
a story  on  Vox  Media,  headlined  “Prisons  are 
terrible  and  there’s  finally  a way  to  get  rid 
of  them.”  He  enthusiastically  argued  that 
the  most  “promising”  alternative  “fits  on  an 
ankle.”Joshua  Earnest,  press  secretary  for  the 
Obama  White  House,  even  suggested  ankle 
bracelets  as  a solution  to  getting  the  52,000 
unaccompanied  immigrant  children  out  of 
border  detention  centers  and  military  bases 
in  the  U.S.  Southwest. 

The  reasons  behind  this  popular  surge 
of  electronic  monitoring  are  obvious: 
Prisons  and  jails  (along  with  immigrant 
detention  facilities)  are  overflowing  from 
decades  of  mass  incarceration.  State,  local 
and  even  federal  authorities  are  looking  for 


by  James  Kilgore 

budget-cutting  quick  fixes.  In  the  era  of  the 
smart  phone,  smart  watch  and  smart  tex- 
tiles, nothing  reads  solution  like  technology. 

On  the  surface,  electronic  monitoring 
(EM)  seems  like  a simple  alternative.  Au- 
thorities put  a bracelet  on  their  charges,  place 
a box  in  their  house  which  receives  a signal 
from  the  leg  monitor,  and  the  parole,  proba- 
tion or  ICE  officer  knows  where  the  client  is 
at  all  times.  The  advocates  of  the  bracelet  argue 
this  is  cheaper  than  prison,  ensures  public 
safety  and  allows  the  person  on  the  monitor 
to  go  about  their  business.  The  problem  is, 
like  everything  in  criminal  justice,  electronic 
monitoring  is  not  that  simple. 

To  begin  with,  even  if  you  buy  into  the 
concept  of  electronic  monitoring,  the  tech- 
nology has  lots  of  glitches.  The  most  famous 
example  was  the  October  2010  information 
overload  that  hit  BI  Incorporated,  the  na- 
tion’s largest  EM  provider,  cutting  off  data 
for  16,000  people  on  monitoring  nationwide 
for  12  hours.  Then  there  was  the  glitch  in 
California  in  2013  where  hundreds  of  people 
with  sex  offense  histories  disappeared  off 
the  radar.  Even  more  serious,  though,  are 
the  false  alarms.  Journalist  Mario  Koran 
did  an  investigative  report  in  Wisconsin 
in  2013  and  found  several  instances  where 
the  devices  had  incorrectly  reported  that 
monitored  people  were  not  where  they  were 
supposed  to  be.  In  one  case,  a false  report  of 


parolee  Aaron  Hicks  being  out  of  his  house 
resulted  in  a 51-day  jail  sentence. 

The  Monitored: 

Fewer  Rights  Than  Prisoners 

While  the  techno-geeks  will  likely 
address  these  glitches  at  some  point,  hu- 
man rights  questions  and  financial  issues 
loom  much  larger.  Surprisingly,  those  on 
electronic  monitoring  have  fewer  legal  en- 
titlements and  rights  than  people  in  prison. 
While  prisoners  normally  have  entitlements 
such  as  the  right  to  access  legal  materials 
along  with  daily  quotas  for  caloric  provi- 
sion and  exercise  time,  those  on  monitors 
have  few,  if  any,  such  guarantees.  The  heart 
of  the  matter  is  that  whether  a person  is 
on  an  ankle  bracelet  for  parole,  probation 
or  pre-trial  release,  the  default  position  in 
most  cases  is  house  arrest. 

In  legalese,  this  is  deprivation  of  liberty 
by  technological  means.  To  leave  home,  a 
person  on  a monitor  needs  permission  for 
“movement”  from  their  supervising  officer 
and  that  permission  has  to  be  programmed 
into  their  device.  Moreover,  parole  or  pro- 
bation officers  typically  have  the  power  to 
impose  a “lockdown”-  confining  the  person 
to  their  house  24  hours  a day  for  any  period 
without  any  judicial  process.  Furthermore, 
neither  a decision  to  impose  a lockdown  nor 
to  deny  movement  offers  channels  of  appeal 
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for  the  monitored  person. 

My  survey  of  legislation  in  the  12  states 
with  the  largest  numbers  of  people  on  GPS 
monitors  for  parole  reveals  virtually  no 
legal  rights  or  entitlements  for  those  on  a 
monitor.  A sole  exception  is  northwestern 
Ohio,  where  a 50-page  policy  document 
guarantees  a person  two  hours  a week  for 
grocery  shopping  and  laundry,  but  warns 
that  a request  for  such  movement  “will 
only  be  considered  if  no  other  person  in 
the  household  can  provide  this  service.” 
The  document  adds  that  the  sole  days  of  the 
year  when  the  person  may  be  permitted  to 
attend  family  gatherings  are  Christmas  and 
Thanksgiving  for  a maximum  of  two  hours. 

Interviews  conducted  by  Truthout 
with  people  in  four  states  who  have  been  on 
monitors  as  a condition  of  parole  or  proba- 
tion reveal  that  accessing  movement  remains 
an  ongoing  challenge.  People  complained 
of  being  unable  to  acquire  permission  to 
attend  the  funeral  of  a sibling,  go  to  a job 
interview  or  visit  a parent  in  the  hospital. 
One  interviewee  in  Illinois  said,  “There  was 
literally  a period  of  three  straight  months  that 
I never  left  the  house  because  of  the  hassle 
and  bullshit  of  attempting  to  even  get  move- 
ment.” Jean-Pierre  Shackelford,  who  spent 
nearly  three  years  on  a monitor  in  Ohio, 
finally  joined  a church  because  it  was  one 
of  the  few  activities  for  which  he  could  get 
permission  to  leave  his  house.  In  a personal 
interview,  he  referred  to  monitoring  as  “21st 
century  slavery,  electronic  style.” 

Richard  Stapleton,  who  worked  for  the 
Michigan  Department  of  Corrections  for 
over  three  decades,  including  several  years 
on  electronic  monitoring  policy,  concurred 
with  these  criticisms.  In  a telephone  con- 
versation, he  emphasized  that  the  person 
on  the  monitor  remained  totally  at  the 


“whim  of  their  [parole]  agent.”  Rather 
than  characterizing  EM  as  an  alternative, 
he  referred  to  monitoring  for  people  on 
parole  as  “another  burdensome  condition 
of  extending  ...  incarceration.” 

Who's  Saving  Money? 

In  addition  to  the  crucial  rights 
questions,  the  economics  of  EM  don’t  add 
up:  The  monitors  may  save  money  for  cor- 
rections departments  and  county  sheriffs, 
but  these  costs  frequently  shift  to  the  user 
or  their  family.  A recent  national  survey  of 
electronic  monitoring  programs  by  National 
Public  Radio  revealed  that  49  states  impose 
fees  for  monitoring  ranging  from  15  to  $25 
a day.  Given  the  escalating  rates  of  criminal 
justice  debt,  ankle  bracelets  run  the  risk  of 
becoming  yet  another  “alternative  to  incar- 
ceration” that  ultimately  leads  people  back 
behind  bars  for  being  poor. 

The  key  corporate  players  in  the  elec- 
tronic monitoring  industry  prompt  further 
concern.  BI,  which  controls  about  a third  of 
the  national  market,  is  a totally-owned  sub- 
sidiary of  notorious  private  prison  operator 
The  GEO  Group,  whose  pro-incarceration 
lobbying  and  abuse  of  prisoners  have  been 
the  focus  of  Truthout  articles  in  the  past. 
BI’s  contractual  crown  jewel  is  a five-year, 
$372  million  pact  to  intensively  supervise 
immigrants  awaiting  adjudication  in  asylum 
and  deportation  cases,  including  putting 
several  thousand  of  them  in  ankle  bracelets. 

Joining  BI  as  an  EM  market  leader  is 
private  probation  firm  Sentinel  Offender 
Services,  the  subject  of  a recent  Human 
Rights  Watch  report  that  exposed  the 
company’s  unethical  actions  and  illicit 
profiteering  in  southern  states.  Firms  like 
The  GEO  Group  and  Sentinel  are  con- 
stantly looking  for  new  clients,  referred  to 


as  “net  widening”in  criminal  justice  circles. 
Perhaps  BI  already  has  its  marketing  eye 
fixed  on  those  52,000  immigrant  children 
sitting  in  deportation  limbo  on  our  border. 

People  with  Sex  Offense  Histories 
and  Techno-Gentrification 

However,  nothing  raises  big  picture 
alarm  bells  like  the  EM  regimes  imposed 
on  people  with  sex  offense  convictions.  At 
least  1 1 states  have  legislation  that  damns 
people  with  certain  categories  of  sex  of- 
fenses to  lifetime  GPS  monitoring.  This 
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Electronic  Monitoring  (cont.) 


techno-life-without-parole  usually  comes 
with  exclusion  zones.  If  the  wearer  comes 
within  a specified  distance  (typically  1,000 
to  2,000  feet)  of  a place  where  children 
congregate  (schools,  day  care  centers, 
parks),  their  ankle  bracelet  will  sound  an 
alarm.  Although  there  has  been  some  back- 
lash against  such  restrictions  in  Colorado, 
Kansas  and  a number  of  California  cities, 
public  sentiment  against  people  with  sex 
offenses  remains  vibrant. 

The  imposition  of  exclusion  zones  has 
implications  beyond  criminal  justice.  A recent 
report  on  criminalization  of  homelessness  by 
the  National  Law  Center  on  Homelessness 
and  Poverty  revealed  a sharp  escalation  of  laws 
against  public  sleeping,  loitering,  lying  down 
in  public,  camping  and  begging.  These  laws 
are  blunt  instruments.  Location  monitoring 
offers  the  possibility  of  linking  GPS  to  mas- 
sive databases  of  undesirables,  a virtual  no-fly 
list  for  gentrified  spaces.  Indeed,  those  with 
histories  of  mental  illness,  violence,  substance 
abuse,  incarceration,  unemployment,  sex  work, 
crossing  gender  barriers  or  even  receiving  state 


benefits  could  easily  be  included  in  online 
registries. 

Techno-racial  profiling  also  lands 
on  the  possible  agenda.  Los  Angeles  has 
already  applied  electronic  monitoring  to 
people  with  histories  of  gang  affiliation. 
With  increasing  numbers  of  people  car- 
rying GPS  devices  in  their  smart  phones, 
developing  urban  population  flow  systems 
to  keep  the  good  people  in  and  the  bad 
people  out  becomes  quite  feasible.  Each 
individual  could  end  up  with  their  own 
personalized  techno-map  of  the  city,  indi- 
cating where  they  are  and  are  not  allowed. 

While  this  may  seem  far-fetched,  re- 
searchers at  Deloitte  University  have  taken 
it  much  further.  In  their  2013  scenario  plan- 
ning document,  “Beyond  the  Bars,”  Alan 
Holden  and  Kara  Shuler  sketched  a futuristic 
criminal  justice  monitoring  system  with  a 
smart  watch  at  the  center  that  could  allow 
two-way  communication.  The  device  could 
connect  the  user  to  a central  database  and  a 
case  manager.  According  to  the  authors,  this 
system  would  use  “advanced  risk  modeling, 
geospatial  analytics,  smartphone  technology, 
and  principles  from  the  study  of  human  be- 
havior to  achieve  superior  outcomes.” 


These  outcomes  would  ultimately  be  a 
more  comprehensive  system  of  controlling 
not  only  people’s  movement,  but  perhaps 
their  biochemistry  as  well.  In  a New  York 
Times  article,  technology  critic  Evgeny 
Morozov  called  the  vision  of  “Beyond  the 
Bars”  “the  kind  of  cutting-edge  innovation 
that  only  management  consultants  and  tech 
entrepreneurs  would  be  excited  about.”  And 
perhaps  private  corrections  executives  who 
envision  scoring  the  smart  watch  contracts. 

British  researcher  Craig  Patterson 
takes  his  critique  of  such  techno-fixes  to 
a higher  level,  arguing  that  the  growth 
of  EM  has  “been  driven  by  a fascination 
with  the  potential  of  new  technologies  to 
deliver  managerialist  solutions  to  complex 
social  problems  and  the  broader  processes 
of  neoliberal  globalization  that  have  devel- 
oped the  markets  in  incarceration  and  social 
control.  ”In  other  words,  the  use  of  futuristic 
technology  becomes  just  another  enactment 
of  structural  racism,  and  another  method  of 
criminalizing  and  policing  poverty  - rather 
than  addressing  its  social  roots. 

Techno-Corrections: 
Spreading  Like  a Virus? 

Over  a decade  ago,  criminologist  Tony 
Fabelo  warned  the  audience  at  a meeting 
of  the  National  Institute  of  Justice  about 
what  he  called  “techno-corrections.”  He 
maintained  that  techno-corrections  had 
the  potential  to  be  useful,  but  added  that 
“we  must  also  anticipate  the  threats  they 
pose  to  democracy  ...  the  infrastructure  for 
increased  intrusiveness  by  the  state  and  its 
abusive  control  of  both  offenders  and  law- 
abiding  citizens.” 

His  final  point  was  that  “We  need  to 
start  debating  the  ethical  and  legal  ques- 
tions that  have  to  be  answered  if  we  are  to 
understand  how  to  prevent  the  state  from 
using  the  techno-correctional  establishment 
in  ways  inconsistent  with  constitutional  or 
ethical  standards.”  Unfortunately,  little  of 
that  debate  has  taken  place.  Don’t  wait  for 
the  Bureau  of  Prisons  or  The  GEO  Group 
to  kick  it  off  We  may  witness  angst  over 
the  Snowden  revelations  or  the  spread  of 
drones,  but  only  a movement  with  a genuine 
alternative  model  for  dealing  with  social 
problems  stands  a chance  of  derailing  the 
techno-corrections  train. 

This  article  was  first  published  by  Truthout 
(www.truth-out.org)  on  July  30,  2014;  it  is 
reprinted  with  permission,  with  minor  edits. 
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California  Prisoner's  Conviction  for  Smuggling  Tobacco  Overturned 

by  Lonnie  Burton 

A California  state  prisoner  convicted  items  to  Redd,  who  worked  for  Comil  in  munication  with  any  prisoner”  but  not  a 
of  a felony  ofFense  for  smuggling  to-  the  prison’s  kitchen.  Both  Cornil  and  Redd  means  to  facilitate  that  communication, 
bacco  into  prison  has  had  his  conviction  were  charged  with  felony  ofFenses.  Cornil  The  Court  of  Appeal  found  that  because 
reversed  by  a California  appellate  court,  pleaded  guilty  to  one  count  of  conspiracy  the  cell  phones  smuggled  by  Cornil  con- 
although  a related  conviction  for  smuggling  to  communicate  with  a prisoner  without  tained  documents,  photos  and  movies 
cell  phones  was  affirmed.  permission  and  one  count  of  bribery,  and  stored  on  SD  cards,  the  communication 

In  September  2011,  Sherman  Redd,  received  a two-year  sentence.  requirement  was  satisfied, 

incarcerated  at  Avenal  State  Prison,  was  Redd  was  charged  with  three  felonies:  However,  as  to  Count  II,  the  appel- 

the  subject  of  an  anonymous  tip  that  conspiracy  to  communicate  with  a prisoner  late  court  held  that  under  state  law  the  act 

claimed  he  had  asked  staff  member  Alca-  without  permission,  conspiracy  to  pervert  of  conspiring  to  smuggle  tobacco  did  not 

dio  Cornil  to  smuggle  in  cell  phones  and  and  obstruct  justice,  and  bribery.  He  was  constitute  an  action  to  “pervert  or  obstruct 

tobacco.  When  Cornil  arrived  for  work  convicted  on  the  first  two  counts  and  sen-  justice.” 

the  next  day  he  was  met  by  two  prison  tenced  to  an  additional  six  years  in  prison  “The  alleged  conspiracy  to  bring  to- 

investigators.  Asked  to  empty  his  pockets,  on  the  conspiracy  to  communicate  charge  bacco  into  a state  prison  does  not  violate 

he  immediately  responded,  “I  give  up.  I and  one  year,  four  months  on  the  obstruc-  [the]  statute,”  the  court  wrote. The  Attorney 

surrender.”  tion  charge.  General  had  failed  to  demonstrate  “how 

Cornil  then  produced  bundles  that  Count  I,  conspiracy  to  communicate  the  alleged  conspiracy  perverts  or  obstructs 

contained  four  cell  phones,  two  “tennis -ball  with  a prisoner,  for  smuggling  the  cell  justice,”  thus  there  was  insufficient  evidence 
sized”  packages  of  tobacco  and  several  cell  phones,  was  upheld  by  the  Court  of  Ap-  to  support  that  conviction.  Accordingly, 
phone  chargers,  two  earbuds,  four  cables  peal,  Fifth  Appellate  District  on  July  28,  Redd’s  conviction  and  six-year  sentence  on 

for  the  cell  phones,  an  HDMI  cable  and  a 2014.  In  affirming  the  conviction,  the  Count  I was  affirmed  and  his  conviction  on 

micro  SD  adaptor.  appellate  court  rejected  Redd’s  argument  Count  II  was  reversed.  See:  People  v.  Redd, 

When  questioned,  Cornil  admitted  that  the  statute  was  ambiguous  because  228  Cal.  App.  4th  449,  175  Cal.  Rptr.  3d 

that  he  had  been  paid  $1,200  to  deliver  the  it  only  prohibited  “unauthorized  com-  351  (Cal.  App.  5th  Dist.  2014). 
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Philadelphia  Traffic  Court  Abolished;  Seven  Judges  Convicted 


The  first  black  woman  to  be  named 
president  judge  of  Philadelphia’s  Traf- 
fic Court  has  been  sentenced  to  two  years 
in  federal  prison  in  connection  with  a 
widespread  ticket-fixing  scandal  that  also 
led  to  the  convictions  or  guilty  pleas  of  six 
other  judges.  Another  Traffic  Court  judge 
charged  in  the  case  was  acquitted  at  trial. 

At  her  sentencing  hearing  on  Decem- 
ber 5, 2014,  former  judge  Thomasine  Tynes, 
71,  became  the  first  member  of  the  court 
to  publicly  admit  that  she  had  participated 
in  fixing  traffic  tickets  for  family  members, 
friends  and  political  allies  for  the  entire  20 
years  she  served  on  the  bench. 

“I  didn’t  invent  the  system  at  Traffic 
Court,”  she  explained,  tearfully.  “I  went 
along  to  get  along.” 

Tynes’  admission  marked  a stun- 
ning reversal  of  her  previous  comments. 
When  she  and  the  other  defendants  were 
first  charged  with  conspiracy,  perjury  and 
mail  and  wire  fraud  on  January  31,  2013, 
Tynes  maintained  in  an  interview  with  the 
Philadelphia  Daily  News  that  she  was  in- 
nocent, insisting  she  never  took  money  to 
fix  a traffic  case. 

“It’s  devastating  to  me,  mentally  and 
physically,”  she  stated  at  the  time.  “I  had 
a gorgeous  reputation.  I’m  mined  by  this.” 

At  her  sentencing  hearing,  Tynes’  at- 
torney, Louis  R.  Busico,  offered  an  even 
more  surprising  confession:  “These  guys 
were  fixing  tickets  from  square  one,”  he 
said.  “We  got  lucky  at  trial.  The  evidence 
was  overwhelming.”Tynes  was  convicted  of 
perjury  but  acquitted  on  the  other  charges. 

Tynes’  conviction  in  the  Traffic  Court 
scandal  was  not  her  only  legal  problem.  She 
had  entered  into  a plea  agreement  to  cooper- 
ate with  an  investigation  being  conducted  by 
Philadelphia  District  Attorney  Seth  Williams 
arising  from  a sting  operation  in  which  Tynes 
and  four  state  legislators  were  recorded  on  tape 
allegedly  accepting  bribes  from  an  undercover 
informant.  In  return  for  Tynes’  cooperation, 
prosecutors  agreed  to  not  seek  any  additional 
prison  time  beyond  the  two-year  sentence  she 
received  for  her  perjury  conviction. 

The  first  judge  to  be  sentenced  in  the 
case,  Robert  Mulgrew,  57,  was  ordered  to 
serve  18  months  in  federal  prison.  At  a 
December  3,2014  sentencing  hearing, U.S. 
District  Court  Judge  Lawrence  Stengel  said 
Mulgrew ’s  conviction  on  perjury  charges 
was  a “capstone”  on  a career  “marked  by 


regular  and  willing  participation  in  a per- 
vasive system  of  corruption.” 

Mulgrew’s  defense  attorney  told  Judge 
Stengel  that  the  system  in  place  at  the  Traf- 
fic Court  was  initiated  by  past  judges,  that 
Mulgrew  had  merely  participated  and  that 
his  actions  had  not  damaged  the  court. 

Mulgrew  was  already  behind  bars  serv- 
ing a 30-month  sentence  for  defrauding  a 
south  Philadelphia  non-profit  organization 
of  more  than  1230,000  in  government 
funds  earmarked  for  improvements  to  a 
neighborhood  park.  His  18-month  sentence 
will  be  added  to  his  existing  prison  term. 

Tynes,  Mulgrew  and  former  Traffic 
Court  judges  Michael  Lowry  and  Willie 
Singletary  were  convicted  of  perjury  on 
July  23, 2014  for  lying  to  the  grand  jury  or 
FBI  in  an  attempt  to  cover  up  their  part 
in  what  prosecutors  called  a pattern  of 
“consideration”  - granting  special  treatment 
to  friends,  family  members  and  political 
cronies  that  routinely  led  to  traffic  citations 
being  dismissed. 

Assistant  U.S.  Attorney  Denise  Wolf 
had  requested  that  each  defendant  be 
punished  by  terms  of  two  to  three  years 
in  prison.  “For  a judge  to  give  preferential 
treatment  to  certain  litigants  because  of 
their  social  and  political  connections  turns 
the  system  on  its  head,”  she  wrote  in  a 
sentencing  memo  to  the  district  court.  “For 
that  judge  then  to  cover  up  his  wrongdoing 
by  lying  in  another  judicial  proceeding  is 
unconscionable.” 

Former  Traffic  Court  judge  Michael 
J.  Sullivan  was  acquitted  of  all  charges  at 
trial,  as  were  Chester  County  judge  Mark 
A.  Bruno  and  businessman  Robert  Moy. 

Three  other  former  judges,  Fortunato  N. 
Perri,  Sr.,  H.  Warren  Hogeland  and  Kenneth 
Miller,  pleaded  guilty  prior  to  trial.  Miller 
was  sentenced  in  January  2015  to  one  year 
of  probation  and  a 11,000  fine;  Hogeland 
died  prior  to  being  sentenced  and  Perri’s 
sentencing  hearing  is  scheduled  in  March 
2015.  The  Traffic  Court’s  former  director  of 
records,  William  Hird,  also  pleaded  guilty, 
as  did  businessman  and  former  police  officer 
Henry  P.  Alfano.  Hird  received  two  years  in 
prison  and  a $5,000  fine,  while  Alfano,  who 
reportedly  provided  pornography  and  sea- 
food to  Perri  in  return  for  favors,  including 
a no-bid  Traffic  Court  contract  for  a friend, 
has  not  yet  been  sentenced. 

The  ticket-fixing  investigation  began 


in  September  2011  when  FBI  agents  raided 
the  homes  and  offices  of  several  Traffic 
Court  officials,  prompting  Pennsylvania 
Supreme  Court  Chief  Justice  Ronald  D. 
Castille  to  hire  a consulting  firm,  Chadwick 
Associates,  as  part  of  a probe  launched 
three  months  later. 

Chadwick  Associates  reported  in  No- 
vember 2012  that  the  Traffic  Court  had  a 
“two-track  system  of  justice,  one  for  the 
politically  connected  and  another  for  the 
unwitting  general  public.”  It  was  judge 
Michael  Lowry  who  admitted  to  a system 
of  special  treatment  for  the  politically  con- 
nected and  “implicated  other  judges.” 

The  consulting  firm  reported  that  for- 
mer Traffic  Court  judge  Bernice  DeAngelis, 
who  was  not  indicted,  had  ordered  another 
judge  to  grant  political  favors  in  cases  dur- 
ing the  time  she  was  an  administrative 
judge.  DeAngelis  then  served  as  a senior 
judge  until  she  was  dismissed  from  the 
bench  in  April  2012. 

Chadwick  Associates  reported  that 
22  Traffic  Court  employees  said  special 
treatment  was  common,  and  19  stated  they 
“could  not  identify  a single  judge  who 
did  not  participate”  in  fixing  traffic  tick- 
ets. The  court  was  an  “intensely  political 
environment,”  the  report  found,  and  jobs 
at  the  court  depended  on  connections  and 
partisan  politics. 

Federal  prosecutors  could  not  substan- 
tiate that  bribes  changed  hands,  prompting 
them  to  pursue  conspiracy,  peijury,  and  mail 
and  wire  fraud  charges  against  the  judges 
instead.  In  the  case  presented  to  the  jury, 
the  U.S.  Attorney  argued  that  because  fines 
assessed  by  the  dismissed  traffic  tickets 
went  unpaid,  the  judges  had  intentionally 
deprived  the  city  and  state  of  money. 

“The  charges  didn’t  quite  fit,”  said  ju- 
ror Kathryn  Lund  in  an  interview  with  the 
Philadelphia  Inquirer,  leading  the  panel  to 
acquit  the  defendants  of  all  charges  except 
perjury.  “The  idea  that  they  were  willfully 
defrauding  the  government  didn’t  seem  to 
be  their  intent.” 

Lund  added,  however,  that  the  ac- 
quittal on  some  of  the  charges  should  not 
be  viewed  as  vindication  for  the  judges. 
“Clearly,  they  skirted  the  law,  and  clearly, 
they  tried  to  cover  up  what  was  going  on,” 
she  emphasized. 

The  federal  district  court  agreed.  “The 
evidence  at  trial  demonstrated  very  clearly 
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that  defendants  were  influenced  by  ‘extra- 
judicial communications’  when  reaching 
their  decisions  on  select  tickets,”  wrote 
Judge  Stengel  in  denying  requests  from  the 
defendants  for  new  trials.  “In  short,  they  and 
their  colleagues  were  fixing  tickets.”  See: 
United  States  v.  Sullivan,  U.S.D.C.  (E.D. 
Penn.),  Case  No.  2:13-cr-00039. 

Meanwhile,  the  Pennsylvania  Supreme 
Court  - over  the  objection  of  Chief  Justice 
Castille  - awarded  Judge  Michael  Sullivan 
back  pay  dating  from  his  suspension  and 
future  pay  until  his  term  expires  in  De- 
cember 2017.  In  a decision  handed  down 
on  November  18,  2014,  the  Court  said  the 
order  “recognizes  petitioner’s  subsequent 
acquittal  of  all  such  charges.” 

In  his  dissent,  Justice  Castille  argued 
that  restoring  Sullivan’s  pay  mistakenly 
implied  that  the  state  Supreme  Court  had 
laid  the  matter  to  rest.  “I  respectfully  dis- 
sent because  I do  not  believe  that  the  federal 
acquittal  puts  an  end  to  the  inquiry  involv- 
ing misconduct,  either  as  an  administrative 
matter  or  as  a disciplinary  matter,”  he  wrote. 
See:  In  re  Sullivan,  104  A.3d323  (Pa.  2014). 

Former  Traffic  Court  judge  Michael 
Lowry,  59,  was  sentenced  to  20  months  in 


federal  prison  on  January  14, 2015.  He  must 
also  serve  one  year  on  supervised  release  and 
perfonn  100  hours  of  community  service. 
Fonner  judge  Willie  Singletary,  33,  convicted 
of  perjury,  has  not  yet  been  sentenced.  He  re- 
signed from  the  bench  in  February  2012  - not 
due  to  the  ticket-fixing  scandal,  but  following 
his  suspension  for  showing  a cell  phone  photo 
of  his  genitals  to  a female  employee.  That  led 
Pennsylvania’s  Court  of  Judicial  Discipline 
to  find  that  he  had  brought  his  office  into 
disrepute,  because  members  of  the  public 
“do  not  expect  their  judges  to  be  conducting 
photo  sessions  featuring  the  judicial  penis.” 

Governor  Tom  Corbett  signed  a bill 
into  law  in  June  2013  (SB  334)  that  elimi- 
nated Philadelphia’s  Traffic  Court;  cases 
previously  handled  by  the  court  will  be 
transferred  to  a new  Traffic  Division  in 
Municipal  Court.  Apparently,  the  only  way 
to  end  the  pervasive  corruption  in  the  Traf- 
fic Court  was  to  abolish  it. 

Sources:  Associated  Press , www.philly.com, 
Philadelphia  hiquirer,  www.abc27 .com, 
www.  abovethelaw.  com,  www.  lawreport.  org, 
www.pennrecord.  com,  www.  Iaw3 60.  com, 
www.delcotimes.com, www.fbi.gov 
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Unexhausted  Oregon  Parole  Claims  Not  Cognizable 


On  March  19,  2014,  the  Oregon 
Court  of  Appeals  held  that  a pro  se 
prisoner’s  parole  decision  claims  were  not 
cognizable  on  appeal  because  he  failed 
to  raise  those  issues  in  his  administrative 
review  request. 

The  Oregon  Board  of  Parole  and  Post- 
Prison  Supervision  (Board)  establishes 
prison  terms  and  parole  release  dates  for 
prisoners  who  committed  their  crimes 
before  November  1, 1989.  A prisoner  may 
seek  judicial  review  of  a Board  decision, 
but  first  must  exhaust  available  adminis- 
trative review  remedies,  which  requires  a 
prisoner  to  “specifically  identify  how  the 
challenged  board  action  is  alleged  to  be 
in  violation  of  statutes  or  board  rules  or 
in  what  other  way  the  offender  believes 
the  board’s  action  to  be  in  error.”  OAR 
255-080-0008(l)(d). 

In  July  2011,  the  Board  held  a prison 
term  hearing  for  Ridge  Fleming.  Based 
upon  findings  of  aggravation,  the  Board 
imposed  a 72-month  enhancement  above 
the  top  of  Fleming’s  applicable  matrix 
range,  establishing  a 360-month  prison 
term  and  an  April  30, 2016  parole  release 
date.  Prior  to  the  hearing,  Fleming  as- 
serted that  it  would  be  an  error  to  exceed 
his  applicable  matrix  range  on  a finding 
of  aggravation.  He  did  not,  however,  re- 


by  Mark  Wilson 

assert  those  issues  in  his  administrative 
review  request. 

Fleming  appealed  the  Board’s  order 
pursuant  to  ORS  144.335,  asserting  eight 
assignments  of  error.  The  Court  rejected 
three  claims  without  discussion  and  found 
that  the  other  five  were  not  properly  before 
the  court,  because  Fleming  did  not  raise 


The  Maryland  Court  of  Appeals 
held  in  June  2014  that  circuit  courts 
have  the  power  to  order  the  removal  of  sex 
offenders  from  the  state’s  registry,  thereby 
impacting  federal  databases  as  well;  the 
decision  followed  a prior  ruling  in  which 
the  Court  found  the  state’s  sex  offender 
registry  requirements  could  not  be  imposed 
retroactively. 

The  decision  capped  lengthy  litigation 
challenging  Maryland’s  sex  offender  regis- 
tration laws  and  how  they  are  applied.  The 
state  enacted  its  first  registration  statute  in 
1995,  which  applied  only  to  crimes  commit- 
ted after  the  law’s  October  1, 1995  effective 
date.  However,  the  Maryland  legislature 
amended  the  statute  in  2001,  2009  and 
20 1 0 to  allow  for  registration  to  be  required 


them  in  his  administrative  review  request 
before  the  Board.  The  Court  agreed  that 
those  issues  were  “not  cognizable  on  ju- 
dicial review”  since  they  weren’t  asserted 
in  his  administrative  review  request.  See: 
Fleming  v.  Board  of  Parole  and  Post-Prison 
Supervision,  261  Ore.  App.  604  (Or.  Ct. 
App.  2014),  review  denied.  PJ 


retroactively.  The  2010  amendment  also 
created  a tier  classification  system  for  sex 
offenders  that  outlined  registration  require- 
ments, with  Tier  III  designated  as  the  most 
severe,  requiring  registration  every  three 
months  for  life. 

The  case  in  this  appeal  involved  John 
Doe,  a former  junior  high  school  teacher 
who  was  charged  with  sex  crimes  after 
a former  student  came  forward  in  2005 
to  report  abuse  that  had  occurred  in  the 
1980s. 

Doe  pleaded  guilty  in  2006  to  a single 
count  of  child  sexual  abuse  with  a maxi- 
mum sentence  of  15  years  in  prison.  On 
September  6, 2006  he  was  sentenced  to  10 
years  with  five-and-a-half  years  suspended, 
plus  three  years  of  probation.  One  condition 
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of  Doe’s  probation  required  him  to  “register 
as  a child  sex  offender,”  though  the  trial 
court  later  agreed  to  strike  that  condition 
after  Doe  challenged  it. 

Doe  was  released  from  prison  in  De- 
cember 2008.  Then,  on  October  1,  2009, 
he  was  ordered  by  his  probation  officer, 
under  threat  of  arrest  and  re-incarcer- 
ation, to  register  as  a sex  offender.  He 
complied,  registering  that  same  month. 
A year  later,  under  the  2010  amendment 
to  Maryland’s  registration  law,  Doe  was 
classified  as  a Tier  III  sex  offender, 
which  required  him  to  re-register  every 
90  days  for  life. 

Doe  filed  a motion  seeking  a declara- 
tion that  he  was  not  required  to  register, 
but  the  trial  court  denied  his  “request  for 
declaratory  relief  and  ordered  that  Peti- 
tioner ‘shall  not  be  removed  from  the  sex 
offender  registry.’” 

That  order  was  upheld  by  the  Court 
of  Special  Appeals  in  March  2012,  but 
the  Maryland  Court  of  Appeals,  the  state’s 
highest  court,  reversed  on  March  4,  2013, 
holding  that  “[t]he  application  of  the  statute 
has  essentially  the  same  effect  upon  Peti- 
tioner’s life  as  placing  him  on  probation 
and  imposing  the  punishment  of  shaming 
for  life.”  Thus,  the  Court  concluded,  it 
was  “tantamount  to  imposing  an  addi- 
tional sanction  for  Petitioner’s  crime,”  and 
requiring  Doe  to  register  violated  the  ex 
post  facto  prohibition  of  Article  17  of  the 
Maryland  Declaration  of  Rights  because  he 
had  been  convicted  and  sentenced  prior  to 
the  passage  of  the  amended  registration  law. 
See:  Doe  v.  Department  of  Public  Safety 
& Correctional  Services,  430  Md.  535,  62 
A.3d  123  (Md.  2013). 

On  remand,  the  circuit  court  ordered 
the  state  to  “[RJemove  any  and  all  informa- 


tion regarding  Doe  from  the  Maryland  Sex 
Offender  Registry  website;  [RJemove  or 
cause  to  be  removed  any  and  all  infonnation 
regarding  Doe’s  sex  offender  registration 
from  state  and  local  law  enforcement  da- 
tabases within  the  state  of  Maryland;  [and] 
[RJemove  Doe’s  sex  offender  registration 
from  all  federal  databases  including  the 
[FBI’s  National  Crime  Infonnation  Center 
(NCIC)].” 

The  state  appealed,  arguing  that  Doe 
was  “not  entitled  to  the  relief  granted”  due 
to  his  federal  registration  requirements 
under  the  Sex  Offender  Registration  and 
Notification  Act  (SORNA). 

On  June  30,  2014,  in  a ruling  that 
consolidated  two  cases,  the  Maryland 
Court  of  Appeals  held  that  circuit  courts 
“have  the  authority  to  compel  the  State  to 
remove  all  of  its  records  relating  to  Doe’s 
registration  as  a sex  offender,  and  to  notify 
federal  agencies  of  his  removal  from  the 
Maryland  registry.” 

The  Court  went  on  to  clarify  that  cir- 
cuit courts  do  not  have  the  direct  authority 
to  order  the  removal  of  offenders  from 
federal  databases.  The  Court  of  Appeals 
noted  that  “It  is  true  that  the  ...  databases 
are  all  managed  by  federal  agencies; 
however,  the  information  contained  in 
each  is  provided  by  the  State.”  Thus,  “in 
the  context  of  sex  offender  registration 
databases,  the  only  relevant  database  is 
the  Maryland  registry.” 

As  the  circuit  court  had  incorrectly 
ordered  the  state  to  “remove  information 
from  ‘federal  databases,”’  its  order  had 
to  be  revised  to  only  require  the  state  to 
remove  Doe  from  Maryland’s  sex  offender 
registry.  See:  Department  of  Public  Safety 
& Correctional  Services  v.  Doe,  439  Md. 
201,  94  A.3d  791  (Md.  2014).  H 


INNATE 


C0NNECTI0NS.com 


92%  Response  Rate!  75,000+  Hits 
Daily!  A+  Rating  with  the  BBB! 
Checks,  credit  cards,  stamps, 
Moneygram  accepted! 

Write  for  free  brochure  and 
application: 

CONPALS  INMATECONNECTIONS 
465  NE  181st  Ave.  #308 
Dept.  PLN 

Portland,  OR  97230-6660 

Send  SASE  or  stamp  for  fast  reply 
Federal  Corrlinks  users: 

lnfo@Convictpenpals.com 

Since  2002 

TnMATE^  0 SHOPPER 


YOUR  INDICTMENT  IS  DEFECTIVE!! 

You  were  indicted  under  the  wrong  statute.  This  issue  can  be  raised  at  any  time.  Our  firm  is  now  in 
the  Supreme  Court  on  this  matter.  Join  the  petition  or  have  us  file  a claim  in  district  court. 

With  over  80  wins,  a history  of  re//e/and  years  of  experience,  this  issue  has  provided  the  highest  rate  of 

successful  litigation  on  behalf  of  prisoners  in  146  years!! 

Our  investigative  team  has  discovered  all  the  proof  needed.  Government  has  waived  argument. 

Lawful  Remedies,  3300  Bee  Cave  Road  Suite  650-1185,  Austin,  TX  78746 

(512)  551-3606  Non-prison  (512)  630-5465 
Web:  lawfulremedies.com  Email  and  Corrlinks:  Lawfulremedies594@gmail.com. 


Prison  Legal  News 


29 


April  2015 


Forty  Defendants,  Including  24  Guards,  Convicted  in 
Widespread  Corruption  Scandal  at  Baltimore  City  Jail 

by  Christopher  Zoukis 


The  confessed  leader  of  a powerful 
gang  inside  the  Baltimore  City  De- 
tention Center  was  the  government’s  star 
witness  at  the  trial  of  eight  remaining  de- 
fendants in  a widespread  racketeering,  drug 
smuggling,  bribery,  extortion  and  money 
laundering  operation  that  resulted  in 
criminal  charges  against  dozens  of  guards, 
prisoners,  j ail  workers  and  other  defendants. 

Tavon  “Bulldog”  White,  36,  who 
pleaded  guilty  on  August  6,  2013  to  one 
count  of  racketeering,  admitted  that  he 
headed  the  Black  Guerilla  Family  (BGF) 
at  the  state-run  Baltimore  jail.  Under  the 
terms  of  a plea  agreement,  White  confessed 
to  conspiring  with  guards  to  smuggle  con- 
traband into  the  facility.  He  also  admitted 
to  impregnating  four  female  guards  - one 
of  them  twice  - including  two  who  were 
tattooed  with  his  name.  Altogether,  he 
fathered  five  children  with  the  women. 

A sweeping  federal  indictment  an- 
nounced in  April  2013  alleged  that  White 
directed  the  BGF  operation  that  supplied 
contraband  ranging  from  cell  phones  and 
tobacco  to  prescription  pills  and  other 
drugs  to  fellow  gang  members,  who  then 
sold  them  for  a huge  profit.  He  was  the  first 
prisoner  to  plead  guilty  in  the  case. 

In  addition  to  White,  13  jail  guards  and 
1 1 other  prisoners  were  initially  indicted.  A 
second  indictment  made  public  in  Novem- 
ber 2013  named  another  14  guards  and  six 
other  individuals,  bringing  the  total  number 
of  defendants  to  44. 

In  a recorded  telephone  conversation 
presented  as  evidence  to  the  federal  grand 
jury,  White  bragged  that  during  one  slow 
month  at  the  jail  he  made  nearly  116,000. 
He  admitted  he  had  bribed  guards  by  shar- 
ing profits  from  the  smuggling  operation 
and  buying  them  expensive  gifts,  including 
luxury  cars. 

“He  realized  the  damage  his  ac- 


tions have  caused  him,  his  family  and  the 
Maryland  correctional  system  and  wished 
to  accept  responsibility  at  the  earliest  pos- 
sible juncture, ’’stated  Gary  Proctor,  White’s 
lawyer. 

However,  defense  attorneys  for  the 
eight  remaining  defendants  attacked 
White’s  testimony  as  being  tainted  by  the 
lenient  conditions  of  his  plea  bargain. 

“He  walks.  He  gets  no  time  from  this 
case  if  he  satisfies  them  that  he  tells  the 
truth  [in  court],”  attorney  Richard  Bardos 
told  the  jury.  Bardos  represents  prisoner 
Joseph  “Monster”  Young,  whom  prosecutors 
contend  was  White’s  second-in-command. 

Authorities  alleged  that  White  as- 
sumed power  as  head  of  the  BGF  soon 
after  beginning  a three-year  stay  at  the  jail 
in  2009  while  awaiting  trial  on  charges  of 
attempted  second-degree  murder.  He  was 
eventually  sentenced  to  20  years  following 
two  hung  juries. 

Bardos  said  that  under  White’s  federal 
plea  deal,  the  racketeering  charge  carries  a 
12-year  sentence  to  be  served  concurrent 
to  the  state  sentence  he  received  on  the 
attempted  homicide  charge.  Thus,  Bardos 
informed  the  jury,  White  won’t  serve  a 
single  extra  day  behind  bars  for  managing 
the  gang’s  widespread  operations  at  the 
Baltimore  jail. 

Of  the  44  guards,  jail  employees, 
prisoners  and  other  individuals  charged  in 
the  federal  indictments,  35  pleaded  guilty 
and  one  died.  The  final  defendants  on  trial 
included  five  guards,  two  prisoners  and  one 
jail  worker.  White  told  prosecutors  that  he 
knew  “many  other  correctional  officers  in- 
volved in  contraband  trafficking  and  sexual 
relations  with  inmates,”  according  to  his 
plea  agreement. 

Defense  attorneys  cast  a wide  net  for 
people  they  believed  were  involved  in  the 
contraband  smuggling  but  had  avoided  ar- 


rest, pointing  specifically  to  Shavella  Miles, 
the  former  head  of  security  at  the  detention 
center.  They  contended  that  Miles,  who 
was  forced  to  resign  but  never  charged,  was 
complicit  in  the  conspiracy. 

The  corruption  at  the  jail  was 
“state-approved,  state-facilitated,  and  ad- 
ministrative-encouraged, "Bardos  declared. 

Allegations  of  security  breaches  and  lax 
oversight  at  the  Baltimore  City  Detention 
Center  sparked  numerous  calls  for  a state 
investigation  and  prompted  then-Governor 
Martin  O’Malley  and  state  corrections  of- 
ficials to  take  steps  to  root  out  any  further 
corruption. 

As  the  BGF  leader,  prosecutors  said, 
White  claimed  ownership  of  the  facility. 
“This  is  my  jail;  you  understand  that?”  he 
stated,  according  to  transcripts  of  phone 
calls  recorded  by  investigators.  “I’m  dead 
serious....  I make  every  final  call  in  this 
jail  ...  and  nothing  go  past  me,  everything 
come  to  me.” 

“You  see  what  I am  saying?”  the 
transcript  continued.  “Everything  come  to 
me.  Everything.  Before  a mother-f- — hit 

a n in  the  mouth,  guess  what  they  do, 

they  gotta  run  it  through  me.  I tell  them 
whether  it’s  a go  ahead,  and  they  can  do 
it  or  whether  they  hold  back.  Before  a 
mother-f- — stab  somebody,  they  gotta 
run  it  through  me....  Anything  that  get  done 
must  go  through  me.” 

According  to  court  documents,  high- 
ranking  jail  officials  held  “town  hall 
meetings”  with  gang  members  to  discuss 
operations  at  the  facility. 

“In  this  case,  the  inmates  literally  took 
over  the  asylum  and  the  detention  centers 
became  safe  havens  for  the  BGF,”  declared 
FBI  special  agent  Stephen  E.  Vogt. 

“Correctional  officers  were  in  bed 
with  BGF  inmates,  in  violation  of  the  first 
principle  of  prison  management,”  added 
U.S.  Attorney  Rod  J.  Rosenstein.  Court  re- 
cords alleged  that  “BGF  members  recruited 
correctional  officers  through  personal 
and  often  sexual  relationships,  as  well  as 
bribes,  and  that  some  officers  traded  sex 
for  money.” 

In  a press  release  issued  by  his  office, 
Rosenstein  said  the  corruption  enabled 
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those  involved  to  “make  large  amounts  of 
money  through  drug  trafficking,  robbery, 
assault,  extortion,  bribery,  witness  retali- 
ation, money  laundering  and  obstruction 
of  justice.” 

BGF  members  used  the  guards  to 
smuggle  cell  phones,  marijuana,  Oxyco- 
done, Xanax  and  other  drugs  into  several 
jails,  primarily  the  Baltimore  City  Deten- 
tion Center,  which  were  then  sold  to  other 
prisoners,  according  to  the  initial  indict- 
ment. Gang  members  paid  “dues”  and  used 
prepaid  debit  cards  to  pay  for  contraband; 
other  prisoners  were  “taxed”  for  their  own 
illegal  activities. 

Investigators  said  guards  simply 
brought  contraband  to  work  with  them. 
“The  chances  of  being  searched  were 
remote,”  prosecutors  noted.  The  guards 
concealed  contraband  in  their  underwear, 
hair,  body  orifices  and  elsewhere,  and 
walked  through  the  jail’s  main  entrance 
where  co-conspirators  were  often  present 
to  wave  them  through. 

According  to  the  indictment,  the  female 
guards  impregnated  by  White  included 
Jennifer  Owens,  3 1 ; Katera  Stevenson,  24; 
Chania  Brooks,  27;  and  Tiffany  Linder, 


27.  A press  release  issued  by  the  U.S.  At- 
torney’s Office  said  Owens  had  “Tavon” 
tattooed  on  her  neck,  while  Stevenson  had 
the  same  name  inked  on  her  wrist.  Owens 
and  Stevenson  were  among  the  guards  who 
pleaded  guilty  to  federal  charges. 

Another  guard,  Kimberly  Dennis,  26, 
was  named  in  the  indictment  for  allegedly 
having  sex  in  a closet  with  a different  BGF 
prisoner.  Guard  Jasmine  Jones,  26,  report- 
edly stood  watch  for  them. 

Other  guards  were  accused  of  tipping 
off  White  and  his  BGF  associates  when 
shakedowns  were  going  to  occur,  among 
other  inappropriate  actions.  On  January 
6,  2013,  White  reportedly  said  on  a cell 
phone  call,  “I  just  got  a message  [from 
guard  Tiffany  Linder]  saying  that  they  was 
going  to  pull  a shakedown  tonight.  Let  me 
call  all  these  dudes  in  my  phone  and  let 
them  know.” 

White  allegedly  purchased  several 
cars  with  profits  from  the  BGF  contraband 
smuggling  scheme,  including  a Mercedes 
and  BMW.  He  gave  one  guard  a diamond 
ring  and  provided  luxury  cars  to  several 
others.  Profits  were  also  used  to  fund  BGF’s 
street  activities  outside  the  jail,  which  were 


affiliated  with  other  chapters  of  the  gang. 

Appearing  to  prepare  for  what  he  be- 
lieved would  be  White’s  eventual  release 
from  the  Baltimore  facility,  a lieutenant 
allegedly  told  gang  member  Joseph  Young, 
seen  as  White’s  successor,  that  he  could 
keep  making  money  selling  contraband  if 
he  could  control  violence  at  the  jail,  accord- 
ing to  wiretap  recordings. 

When  news  of  the  scandal  at  the  Bal- 
timore City  Detention  Center  first  broke, 
shock  spread  at  the  extent  of  the  corruption. 

“These  types  of  insidious  gang  issues 
cannot  and  will  not  be  tolerated,”  Governor 
O’Malley  said  on  April  26,  2013,  three 
days  after  the  original  indictment  was  an- 
nounced. “Over  the  last  six  years,  we’ve 
made  it  a priority  to  work  with  our  federal 
and  local  law  enforcement  partners  to  com- 
bat prison  gangs.” 

Then-Maryland  Secretary  of  Public 
Safety  and  Correctional  Services  Gary  D. 
Maynard  stated  at  a press  conference  that 
his  office  had  participated  fully  in  the  joint 
state-federal  investigation  that  led  to  the 
indictment,  and  that  he  took  full  responsi- 
bility for  problems  at  the  jail. 

“It’s  totally  on  me.  I don’t  make  any 


Learn  The  Law! 

It’s  a POWERFUL  influence  in  your  life. 

Choose  education  to  help  yourself  and  others. 
Blackstone’s  Independent  Study  Paralegal  Program 
offers  you  the  opportunity  to  be 
productive  while  serving  time. 

■ Learn  Civil  & Criminal  Law 

■ Learn  Legal  Research 

■ 1 10  Years  of  Legal  Training  Experience 

■ Study  in  Your  Spare  Time 

■ Affordable  Tuition,  Easy  Payment  Plan 


□ Yes!  I'd  like  to  learn  more 

Please  rush  me  FREE  course  information. 


□ Paralegal  Course 


Name 


Doc# 


Address 


City. 


State 


Blackstone 

Career  Institute 


.Zip. 


Sinch  1890 


Your  tuition  cost  covers  your  entire 
program  including  all  textbooks,  study 
guides,  exam  and  homework  evaluation 
services,  and  your  certificate. 


P.O.  Box  3717  • Allentown,  PA  18106 


FREE  PEN  PALS 


50  verified  mega  church  addresses  who  offer  free  pen  pals 
Only  $8.98  with  sample  letter. 

67  churches  offer  a mix  of  free  publications  $6  or  20  FC  stamps. 

200  pen  pal  addresses  off  the  Interweb  some  photos.  Over  half 
USA.  Only  $19.98 


FREE  CELEB  PHOTOS 


Write  your  favorite  celeb  for  free  photos.  Choose  from:  Models, 
Athletes,  TV  Stars,  Musicians.  $10  ea.  3 for  $25 

Each  list  contains  75  celebrity  addresses  - Wow! 

Pay  to:  Girls  and  Mags 

Mail  to:  3308  Rte.  940,  Ste.  104-3018  Mt.  Pocono,  PA  18344 


600  FREE  MAGAZINES  - LEGALLY 

Brand  new  exciting  catalog  of  magazines  you  may  order  free. 
Verified  snail  mail  addresses  and  complete  directions. 

Huge  Variety.  80  pages.  Only  $15.98 


FREE  MAGAZINES 


Prison  Legal  News 


31 


April  2015 


Baltimore  Corruption  (cont.) 


excuses,”  he  said.  “It’s  absolutely  my 
responsibility.  It  becomes  embarrassing 
for  me  when  we  expose  ourselves  and  we 
participate  in  an  investigation  that’s  going 
to  show  what’s  going  on  in  our  jails  that  I 
am  not  proud  of.” 

Maynard  moved  his  office  into  the 
detention  center  following  the  indictment 
to  directly  oversee  further  investigations, 
and  required  polygraph  tests  for  top  jail 
officials.  Other  employees  would  have  to 
undergo  “integrity  reviews,”  he  added. 

State  lawmakers  scheduled  a rare  out- 
of-session  hearing  to  demand  answers. 
State  Sen.  Joseph  M.  Getty  called  the 
scandal  a “pretty  harsh  indictment”  of 
Maynard’s  policies.  “This  is  frightening  to 
us  as  legislators,  the  level  of  collusion  that 
has  existed  between  the  correction  officers 
and  inmates,”  he  said. 

State  Sen.  Christopher  B.  Shank  called 
the  level  of  corruption  at  the  jail  “shock- 
ing.” He  added,  “These  folks  need  to  be 
held  accountable.” 

“The  indictment  that  came  down 
makes  us  look  like  a third-world  nation,” 
complained  Delegate  Michael  Smigiel. 

Yet  this  was  not  the  first  time  the  BGF 
was  implicated  in  corruption  involving 
Maryland  prison  guards.  In  2009,  under 
Maynard’s  tenure,  20  gang  members  and 
four  employees  at  the  Metropolitan  Transi- 
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tion  Center  in  Baltimore  were  indicted  on 
drug,  gun  and  extortion  charges.  Several 
guards  were  convicted  and  sentenced  to 
up  to  24  months  behind  bars,  and  15  more 
BGF  members  were  indicted  in  2010.  [See: 
PLN,  Aug.  2010,  p.40].  The  following  year, 
an  employee  at  the  Chesapeake  Detention 
Facility  was  sentenced  to  37  months  in 
prison  for  assisting  the  BGF  with  drug 
trafficking  and  other  crimes. 

More  than  50  guards  at  the  Baltimore 
City  Detention  Center  have  been  fired  for 
fraternizing  with  prisoners  or  smuggling 
contraband  since  2010,  according  to  May- 
nard’s spokesman.  Maynard  announced 
his  retirement  in  December  2013,  shortly 
before  the  release  of  a legislative  report  on 
corruption  at  the  jail. 

Prosecutors  said  disciplinary  rules 
associated  with  the  powerful  union  repre- 
senting state  prison  guards  made  it  difficult 
to  fire  allegedly  corrupt  employees  without 
a conviction,  but  union  officials  defended 
the  rules  and  said  the  blame  was  misplaced. 

Patrick  Moran,  director  of  the  Mary- 
land chapter  of  the  American  Federation 
of  State,  County  and  Municipal  Employees 
(AFSCME),  told  The  Herald-Mail  that  the 
FBI  used  “a  poor  choice  of  words”  in  criti- 
cizing the  Maryland  Correctional  Officers’ 
Bill  of  Rights  - legislation  passed  in  2010 
that  provides  protections  to  guards  from 
unfair  firings. 

The  law  “does  not  impede  the  state’s 
ability  to  investigate  and  tenninate  officers 
who  engage  in  wrongdoing,”  AFSCME 
spokesman  Jeff  Pittman  told  the  newspaper. 

While  the  extent  of  the  corruption  at 
the  Baltimore  jail  stunned  many  observers, 
one  expert  on  sexual  abuse  in  detention 
facilities  said  no  one  should  be  surprised 
that  some  of  the  female  guards  were  so 
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thoroughly  compromised.  Brenda  Smith, 
a law  professor  at  American  University  in 
Washington,  D.C.,  said  that  with  women 
making  up  37%  of  the  nation’s  prison 
guards  - 60%  in  Baltimore  - the  problem 
“isn’t  going  to  go  away,  and  in  fact  may  be- 
come more  prevalent  in  the  years  to  come.” 

Regarding  White’s  sexual  relation- 
ships that  led  to  his  fathering  five  children 
with  four  guards,  Smith  said,  “Mr.  White 
may  have  been  powerful,  but  these  female 
guards  had  things  he  wanted.  They  were 
in  control  of  him,  too.”  She  added,  “we’re 
not  taking  into  account  that  women  get 
turned  on,  too,  both  physically  and  by  be- 
ing in  positions  of  power,  and  that  we’re 
corruptible,  and  corrupted,  as  often  as 
men  are.” 

Of  the  remaining  eight  defendants  in 
the  Baltimore  jail  case,  five  were  convicted 
in  February  2015  following  a two-month 
trial  - prisoners  Joseph  Young  and  Rus- 
sell Carrington,  guards  Ashley  Newton 
and  Travis  Paylor,  and  kitchen  employee 
Michelle  McNair.  Three  guards,  Riccole 
Hall,  Clarissa  Clayton  and  Michelle  Ricks, 
were  acquitted. 

Tavon  White,  the  leading  force  behind 
the  corruption  scandal  and  the  prosecution’s 
leading  witness  at  trial,  was  sentenced  on 
February  9,  2015  to  12  years  in  federal 
prison,  which,  pursuant  to  his  plea  agree- 
ment, will  ran  concurrently  with  his  state 
sentence  on  the  attempted  murder  charge. 

“Ideally,  we’d  be  able  to  make  the  case, 
prove  the  case  with  only  law  enforcement 
witnesses  and  not  having  to  cut  deals  with 
criminals,  but  that’s  the  way  things  work,” 
said  U.S.  Attorney  Rosenstein. 

Many  of  the  40  defendants  who  plead- 
ed guilty  or  were  convicted  have  not  yet 
been  sentenced.  Others  have,  such  as  former 
guards  Kimberly  Dennis,  27,  and  Antonia 
Allison,  29,  who  received  24  months  and 
20  months  in  federal  prison,  respectively, 
in  March  2015  for  smuggling  drugs  and 
other  contraband  into  the  Baltimore  City 
Detention  Center.  FT 

Sources:  www.baltimoresun.com,  www.cal- 
garyherald.com,  www.catholic.org,  www. 
examiner.com,  FBI  press  release,  www. 
floridatoday.com,  www.i4u.com,  www.slate. 
com,  www.wbaltv.com,  The  Washington 
Post,  Associated  Press,  www.thonline.com, 
www.  Ieg3 3.  com,  www.  correctionsone.  com, 
www.dailymail.co.uk,  http://baltimore. 
cbslocal.com 
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Sixteen  Maryland  Prison  Guards  Sentenced 
for  Severely  Beating  Prisoner 


SIXTEEN  GUARDS  FORMERLY  EMPLOYED 

at  the  Roxbury  Correctional  Institution 
(RCI)  near  Hagerstown,  Maryland  have 
received  sentences  ranging  from  probation 
to  five  years  in  prison  in  connection  with 
two  assaults  on  a prisoner  and  conspiring 
to  cover  up  those  incidents.  Fourteen  of 
the  former  guards  were  named  in  a federal 
indictment  and  two  pleaded  guilty  to  state 
charges.  [See:  PLN,  Sept.  2013,  p.56;  May 
2009,  p.  14;  Aug.  2009,  p.20], 

A federal  indictment  handed  down 
in  February  2013  alleged  the  guards  beat 
prisoner  Kenneth  Davis  on  two  consecu- 
tive shifts  on  March  9, 2008  after  he  had 
punched  another  guard.  One  assault 
occurred  on  the  midnight  shift  and  the 
second  on  the  day  shift,  just  hours  fol- 
lowing the  first  beating.  U.S.  Department 
of  Justice  investigators  said  Davis  was 
punched  and  kicked  in  his  cell  severely 
enough  to  send  him  to  a hospital  with 
broken  ribs  and  fractured  bones  in  his 
face  and  back. 

Six  former  RCI  guards  were  sen- 
tenced in  March  2014  on  federal  charges 
that  included  conspiracy,  falsification  of  a 
document  and  witness  tampering.  Lanny 
Harris  received  30  months  in  prison  and 
two  years  of  supervised  release;  Philip 
Mayo  was  sentenced  to  30  months  and 
two  years  of  supervised  release;  Lt.  Rob- 
ert Harvey  and  guard  Keith  Morris  were 
each  placed  on  probation  for  18  months; 


Dustin  Norris  received  15  months  in 
prison  plus  two  years  of  supervised  re- 
lease; and  Ryan  Lohr  was  sentenced  to 
12  months  and  one  day  in  prison  and  two 
years  of  supervised  release. 

Four  other  guards,  Michael  Morgan, 
Jeremy  McCusker,  Walter  Scott  Steele  and 
Tyson  Hinckle,  were  sentenced  in  April 
2014  to  prison  terms  ranging  from  four  to 
30  months,  while  former  guard  Reginald 
Martin  received  a sentence  of  one  year 
and  one  day  in  May  2014.  According  to 
documents  filed  with  his  guilty  plea,  Mar- 
tin told  investigators  that  beatings  were 
standard  practice  at  RCI,  and  that  guards 
routinely  used  force  to  punish  prisoners  for 
misconduct. 

A federal  jury  acquitted  Sgt.  Josh 
Hummer  of  depriving  Davis  of  his  civil 
rights,  and  failed  to  reach  a verdict  on 
charges  of  conspiracy  and  lying  to  an 
administrative  judge.  However,  he  was 
convicted  in  May  2014  on  an  obstruction  of 
justice  charge  and  sentenced  to  12  months 
and  one  day  in  prison.  See:  United  States 
v.  Hinckle,  U.S.D.C.  (D.  Md.),  Case  No. 
l:13-cr-00084-JKB. 

Former  Lt.  Edwin  Stigile  III  was 
sentenced  in  June  2014  to  36  months  for 
destruction  of  records;  he  had  used  a mag- 
netic device  to  delete  surveillance  video  of 
Davis’ second  beating.  The  stiffest  sentence 
was  imposed  on  former  guard  James  Kalb- 
flesh,  who  investigators  said  participated  in 


the  first  beating.  Kalbflesh  was  sentenced 
on  July  24, 2014  to  five  years  in  prison  plus 
three  years  of  supervised  release  after  a 
federal  jury  found  him  guilty  of  conspiracy 
charges.  McCusker  admitted  he  had  joined 
Kalbflesh  in  beating  Davis,  and  McCusker 
and  Steele  testified  for  the  prosecution  at 
Kalbflesh’s  trial.  At  least  one  RCI  guard, 
Jason  Weicht,  was  acquitted;  two  other 
guards  pleaded  guilty  in  state  court. 

“Sixteen  former  correctional  offi- 
cers from  RCI  have  been  convicted  and 
sentenced  for  their  involvement  in  the 
series  of  beatings  of  an  inmate,  and  in  the 
coordinated  cover-ups  that  followed  each 
assault,”  stated  Acting  Assistant  Attorney 
General  Jocelyn  Samuels.  “These  officers 
betrayed  the  public  trust  by  using  their 
official  positions  to  commit  violent  civil 
rights  abuses  and  then  tried  to  cover  up 
their  crimes.  The  Department  of  Justice 
will  continue  to  prosecute  vigorously  cor- 
rectional officers  who  use  their  power  to 
violate  federal  law.” 

Davis,  who  was  released  from  prison 
in  October  2012,  reportedly  received 
$100,000  to  settle  an  administrative  com- 
plaint filed  against  the  state  and  several  of 
the  former  guards. 

Sources:  Baltimore  Sun,  http://blogs.citypa- 
per.com,  www.heraldmailmedia.com,  http:// 
Washington,  chslocal.  com,  www.justice.gov, 
http://baltimore.  cbslocal.  com 
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Oregon:  State  Must  Prove  Defendant's  Ability  to  Pay  Attorney  Fees 


On  July  23, 2014,  the  Oregon  Court 
of  Appeals  vacated  $36,000  in 
court-appointed  attorney  and  indigent 
contribution  fees,  as  there  was  no  evidence 
the  defendant  had  the  ability  to  pay  them. 

Oregon  law  authorizes  trial  courts  to 
order  criminal  defendants  to  pay  court- 
appointed  attorney  fees  and  other  costs. 
However,  “there  must  be  evidence  that  the 
defendant  ‘is  or  may  be  able  to  pay’  the 
fees  and  costs.” The  state  bears  the  burden 
of  proving  ability  to  pay,  and  fees  may  not 
be  imposed  “on  pure  speculation  that  a 
defendant  has  funds  to  pay  the  fees  or  may 
acquire  them  in  the  future.” 

Mitchell  Alan  Below,  52,  was  charged 
with  murder  and  applied  for  a court-ap- 
pointed attorney.  The  trial  court  waived  the 
$20  application  fee  and  appointed  counsel. 

Below  asserted  an  extreme  emotional 
disturbance  defense  based  on  expert  tes- 
timony concerning  his  history  of  alcohol 
abuse,  depression  and  other  problems.  The 
court  rejected  the  defense,  found  Below 
guilty  of  murder  and  sentenced  him  to  life 
in  prison  with  the  possibility  of  parole  after 
25  years. 

The  trial  court  also  ordered  Below 
to  pay  $673  in  assessments,  $4,000.73  in 
restitution,  a $9,327  fine,  $18,000  in  court- 
appointed  attorney  fees  and  $18,000  for  an 
unspecified  indigent  contribution. The  court 
did  not  determine  if  Below  had  the  ability 
to  pay  the  various  costs  or  might  be  able  to 
pay  them  in  the  future. 

Below  did  not  object  at  the  time,  but 
argued  on  appeal  that  the  attorney  fee 
and  indigent  contribution  fee  should  be 
reviewed  and  reversed  as  “plain  error.” 

The  only  evidence  related  to  Below’s 
ability  to  pay  was  that  he  was  52  years  old, 
sentenced  to  life  in  prison  with  no  possibil- 
ity of  release  for  25  years,  and  had  a history 
of  unemployment  and  underemployment 
due  to  depression  and  alcohol  abuse. 

The  Court  of  Appeals  first  rejected  the 
state’s  argument  “that  the  trial  court  did  not 
err  because  ‘nothing  in  this  record  tends  to 
show  that  the  defendant  was  unemploy- 
able.’” That  argument  improperly  relieved 
the  state  of  its  burden  to  prove  Below’s 
ability  to  pay  and  shifted  the  burden  to  the 
defendant. 

The  appellate  court  then  concluded 


by  Mark  Wilson 

that  the  trial  court  had  committed  plain 
error  because  “the  record  does  not  contain 
sufficient  evidence  to  support  a finding” 
that  Below  “was  or  might  be  able  to  pay  the 
$18,000  court-appointed  attorney  fees  and 
the  $18,000  indigent  contribution.” 

It  was  “speculative  whether  [Below] 
will  ever  be  released,”  the  Court  noted, 
“and  it  is  even  more  speculative  that,  if  he 
is  released,  he  might  be  able  to  obtain  em- 
ployment that  would  enable  him  to  pay  the 
$18,000  court-appointed  attorney  fees  and 
the  $18,000  indigent  contribution,  particu- 


On  June  i i,  2014, the  Oregon  Court 
of  Appeals  vacated  $140  in  “ofFense 
surcharges”  imposed  on  crimes  commit- 
ted prior  to  the  date  the  surcharges  were 
authorized. 

An  Oregon  law  (Ore.  Laws  2009,  ch 
659,  § 2(3))  allows  a sentencing  court  to 
impose  an  offense  surcharge  upon  each  con- 
viction of  an  ofFense  committed  between 
October  1,2009  and  July  1,2011. 

Steven  Patrick  Simkins  was  indicted 
on  theft  and  criminal  mistreatment  charges 
which  were  allegedly  committed  between 
December  1,  2008  and  May  30,  2009. 
The  evidence  at  trial  established  that  the 
crimes  were,  in  fact,  committed  between 
those  dates. 

Simkins  was  convicted  on  two  counts 
of  theft  and  two  counts  of  criminal  mis- 
treatment; no  evidence  was  introduced  that 
he  had  committed  the  offenses  on  or  after 
October  1,2009.  Nevertheless,  the  sentenc- 
ing court  ordered  him  to  pay  a $35  offense 
surcharge  on  each  conviction  for  a total  of 
$140.  The  court  also  imposed  other  fines 
and  fees  that  totaled  approximately  $8,500. 

Although  Simkins  did  not  object  when 
the  surcharges  were  imposed,  he  argued 
on  appeal  they  should  be  reversed  as  “plain 
error”  that  is  “apparent  on  the  face  of  the 
record.” 

“The  state,  in  response,  [did]  not 
endeavor  to  defend  the  trial  court’s  rul- 
ing - nor  [could]  it,”  the  appellate  court 
observed.  Although  the  state  conceded 


larly  in  light  of  his  history,  age,  and  other 
court-imposed  financial  obligations.”  As 
such,  “the  trial  court  committed  plain  error 
by  imposing  the  court-appointed  attorney 
fees  and  indigent  contribution.” 

The  Court  of  Appeals  then  exercised  its 
“discretion  to  correct  the  erroneous  imposi- 
tion’of  fees,  finding  that  “the  errors  are  grave” 
and  “there  was  no  evidence  that  [Below]  was 
able  to  pay  the  court-appointed  attorney  fees 
or  might  be  able  to  pay  them  in  the  future.” 
See:  State  v.  Below,  264  Ore.  App.  384,  332 
P.3d  329  (Or.  Ct.  App.  2014).  PC 


that  the  surcharges  had  been  erroneously 
imposed,  it  argued  the  Court  of  Appeals 
should  not  correct  the  error. 

“The  surcharges  (totaling  $140)  are 
only  a small  part  of  approximately  $8,500 
that  defendant  was  required  to  pay  in  fines 
and  fees;  the  error  easily  could  have  been 
avoided  had  defendant  simply  pointed  it  out 
to  the  trial  court  at  the  time  of  sentencing; 
and,  even  after  sentencing,  defendant  could 
have  filed  a motion  in  the  trial  court  under 
ORS  138.083  to  delete  the  erroneous  term 
from  the  judgment,”  the  state  argued. 

The  Court  of  Appeals  rejected  that 
argument,  finding  “those  factors  are  sig- 
nificantly outweighed  ...  by  the  prospect  of 
wasting  further  judicial  resources  on  this 
patent  and  easily  corrected  error.”  As  such, 
the  appellate  court  reversed  the  “imposition 
of  ofFense  surcharges  that  were  not  autho- 
rized by  statute. ’’The  trial  court’s  judgment 
was  otherwise  affirmed.  See:  State  v.  Sim- 
kins, 263  Ore.  App.  459, 330  P.3d  1235  (Or. 
Ct.  App.  2014). 
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New  York  Appellate  Court  Reverses  Dismissal 
of  Rikers  Island  Wrongful  Death  Suit 


New  York’s  Appellate  Division,  First 
Department,  has  reversed  a Bronx 
County  supreme  court’s  dismissal  of  a 42 
U.S.C.  § 1983  complaint  that  also  raised 
claims  of  negligence  and  medical  malpractice. 

The  suit  was  filed  by  the  estate  of  Eva 
Luckey,  46,  who  died  at  a Rikers  Island 
jail  facility  in  April  2002.  Luckey  had  been 
treated  for  chronic  asthma  during  the  two 
weeks  prior  to  her  death.  While  the  trial 
court  allowed  medical  malpractice  claims 
to  proceed  based  on  failure  to  prescribe 
medication,  it  dismissed  the  civil  rights  and 
negligence  claims  in  a December  20 12  order. 

That  dismissal,  the  appellate  court 
stated,  was  error  as  it  pertained  to  defendant 
Connie  Rashid,  who  had  a default  judgment 
entered  against  her.  As  to  most  of  the  other 
§ 1983  claims,  the  court  found  there  were 
triable  issues. 

The  City  of  New  York  could  be  found 
negligent  for  a breach  of  duty  “to  protect 
decedent  from  reasonably  foreseeable  harm 


by  David  Reutter 

in  providing  emergency  medical  assistance 
once  she  complained  of  difficulty  breathing 
and  otherwise  exhibited  signs  of  an  asthma 
attack,”  the  appellate  court  wrote.  “Dozens 
of  eyewitnesses  provided  conflicting  ac- 
counts regarding,  among  other  things,  the 
timing  of  the  officers’  calls  for  medical 
assistance,  and  whether  resuscitative  ef- 
forts undertaken  before  medical  personnel 
arrived  were  performed  by  the  officers  or 
whether  other  inmates  took  such  measures 
in  the  face  of  inaction  by  the  officers.” 

New  York  City  Department  of  Correc- 
tions (DOC)  rules  require  guards  to  respond 
immediately  in  a medical  emergency  and 
to  render  CPR  if  they  are  certified  to  do 
so.  Should  a jury  detennine  that  certified 
guards  failed  to  render  such  aid  to  Luckey, 
the  city  could  be  found  negligent. 

“This  woman  was  having  a major 
asthma  attack  and  they  basically  stood 
around  and  let  her  die,”  said  attorney  Rich- 
ard Gross,  who  represents  Luckey’s  family. 


The  appellate  court  also  rejected  the 
dismissal  of  § 1 983  claims  against  defendant 
Myrtle  Powell,  holding  there  were  triable 
issues  of  fact  about  whether  her  conduct 
constituted  “deliberate  indifference”  to 
Luckey’s  serious  medical  needs.  Further,  the 
court  found  Powell  had  failed  to  establish  her 
entitlement  to  qualified  immunity. 

The  Appellate  Division  upheld  the  dis- 
missal of  a § 1983  claim  against  the  DOC 
investigator  who  had  investigated  Luckey’s 
death  and  the  dismissal  of  a failure-to-train 
claim  against  the  city. 

Accordingly,  the  trial  court’s  order  of 
dismissal  was  affirmed  in  part  and  reversed 
in  part  on  August  7, 2014.  At  the  time  of  her 
death,  Luckey  was  being  held  at  Rikers  on  a 
petit  larceny  charge  because  she  was  unable 
to  pay  a $500  cash  bond.  See:  Luckey  v.  City 
of  New  York,  991  N.Y.S.2d  34,  120  A.D.3d 
403  (N.Y.  App.  Div.  1st  Dep’t  2014).  H 

Additional  source:  www.nydailynews.com 


Ahrony,  Graham,  & Zucker,  LLP 

A Post-Conviction  Law  Firm 


Appeals 

Habeas  Corpus 
Writs  (Factual 
Innocence) 

Parole  Hearings 

SB  260  Hearings 

MDO  Hearings 

Re-Sentencing 


Bruce  Zucker  Orly  Ahrony  Ian  Graham 


1^^ 

m 

’ * f 

9 

l •! 

Probation  Violations 


Rap  Sheet  Correction 


Prison  & 
Parole  Issues 

115  Discipline  Issues 


California  & Federal 
Courts 


401  Wilshire  Blvd.  Penthouse  Floor  • Santa  Monica,  CA  90401 
Tel.  (310)  979-6400  • www.ahronygraham.com 

California  Cases  Only  • Unsolicited  Documents  Will  Not  Be  Returned 
This  is  an  Advertisement  for  Legal  Services 


Prison  Legal  News 


35 


April  2015 


Second  Circuit  Affirms  Muslim  Prisoner's  Right 
Not  to  Drink  Water  during  Ramadan 

by  Lonnie  Burton 


Darryl  Holland,  a Muslim  prisoner 
at  the  Wende  Correctional  Facility  in 
New  York,  was  faced  with  a tough  choice 
on  November  20, 2003.  Unable  to  provide 
a urine  sample  when  ordered  to  do  so  by 
prison  staff,  he  either  had  to  drink  water  to 
be  able  to  provide  the  sample  (and  therefore 
violate  the  rules  of  Ramadan,  a holy  month 
of  fasting),  or  refuse  the  water  (and  violate 
prison  rules  by  failing  to  provide  a urine 
sample). 

Holland  chose  the  latter. 

As  a result,  he  was  issued  a disciplinary 
report  and  spent  77  days  in  “keeplock,”  a ver- 
sion of  the  hole.  Initially  sentenced  to  90  days 
in  keeplock  and  90  days  loss  of  privileges, 
Holland  was  released  early  when  an  appeal 
was  finally  resolved  in  his  favor  by  the  Direc- 
tor of  Special  Housing/Inmate  Discipline. 

As  stated  at  his  hearing  and  in  his  ap- 
peals, when  confronted  with  the  request  to 
provide  a urine  sample,  Holland  informed 
Wende  captain  Martin  Kearney  that  he 
would  gladly  drink  water  and  provide  the 
urine  sample  after  sunset,  but  could  not  do 
so  during  the  day  due  to  the  tenets  of  his 
faith  because  Ramadan  was  in  progress. 
Kearney,  who  had  received  information 
that  Holland  was  using  drugs,  denied  his 
request,  wrote  the  disciplinary  report  and 
sent  Holland  to  keeplock. 

Holland  subsequently  filed  suit  under 
42  U.S.C.  § 1983,  alleging  deprivation  of  his 
First  Amendment  rights,  a retaliation  claim 
and  violation  of  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLUIPA), 
42  U.S.C.  § 2000cc-l(a).  After  more  than 
seven  years  of  litigation,  U.S.  District  Court 
Judge  Michael  A.Telesca  granted  summary 
judgment  to  the  defendants  on  all  counts, 
finding  that  their  conduct  placed  only  a 
de  minimus  burden  on  Holland’s  religious 
exercise  and  that  RLUIPA  did  not  support 
Holland’s  claim  for  monetary  damages  pur- 
suant to  Sossamoji  v.  Texas,  131  S.Ct.  1651 
(2011)  [PLN,  Aug.  2011,  p.22]. 

The  district  court  also  held  that  Hol- 
land had  not  shown  a liberty  interest  in 
avoiding  keeplock,  and  found  the  defen- 
dants were  entitled  to  qualified  immunity 
on  his  free  exercise  claim  because  his  right 
to  an  exception  to  the  prison’s  drug  testing 


rules  was  not  clearly  established  at  the  time 
he  was  ordered  to  provide  a urine  sample. 

Holland  appealed  and  the  Second  Cir- 
cuit upheld  the  dismissal  of  all  his  claims 
except  one  - the  free  exercise  claim.  “The 
choice  to  either  provide  a urine  sample  by 
drinking  water  during  his  fast  or  to  face 
disciplinary  action  placed  a substantial 
burden  on  Holland’s  religious  exercise,”  the 
appellate  court  wrote. 

Citing  Ford v.  McGinnis , 352  F.3d  582 
(2d  Cir.  2003),  the  Court  of  Appeals  said  it 
was  clearly  established  that  prisoners  have 
a right  “to  a diet  consistent  with  their  reli- 
gious scruples.”  Although  Ford  concerned 
a slightly  different  situation  of  a prisoner 
who  was  refused  a meal,  “[the]  difference 
between  the  denial  of  a meal  and  the  im- 
position of  a drink  is  of  no  constitutional 
significance.” 

The  Second  Circuit  concluded  that  the 
district  court’s  finding  that  Holland  could 


WASHINGTON  HAS  JOINED  THE  LIST  OF 
states  that  provide  compensation  for 
defendants  who  were  wrongfully  convicted 
and  subsequently  exonerated.  Governor  Jay 
Inslee  signed  the  legislation  on  May  10, 
2013,  and  it  went  into  effect  that  summer. 

The  law  allows  prisoners  who  have 
been  proven  innocent  to  file  claims  with 
the  state  for  150,000  for  each  year  they 
were  incarcerated.  Those  who  were  sen- 
tenced to  death  are  eligible  to  receive  an 
additional  150,000  per  year,  while  claimants 
can  receive  125,000  for  each  year  served  on 
parole,  community  custody  or  as  a registered 
sex  offender. 

Further,  the  statute  provides  compen- 
sation for  “child  support  payments  owed  by 
the  claimant  that  became  due  and  interest 
on  child  support  arrearages  that  accrued 
while  the  claimant  was  in  custody  on  the 
felony  or  felonies  that  are  grounds  for  the 


have  drank  the  water  and  then  “made  it  up” 
with  an  extra  day  of  fasting  - as  an  indica- 
tion the  order  to  provide  a urine  sample 
placed  only  a de  minimus  burden  on  Hol- 
land’s religious  beliefs  - “finds  no  support 
in  our  case  law.” 

After  Holland  filed  suit  and  following 
his  release  from  prison,  the  urinalysis  policy 
in  New  York’s  prison  system  was  changed 
statewide  in  2012  to  allow  urine  samples 
from  Muslim  prisoners  participating  in 
Ramadan  to  be  taken  after  sunset. 

The  Court  of  Appeals  remanded  the 
case  for  reconsideration  of  Holland’s  First 
Amendment  free  exercise  claim  seeking 
monetary  damages  .Jeffrey  A. Wadsworth  and 
Candace  Curran  of  Harter  Secrest  & Emery 
LLP  represented  Holland  pro  bono.The  case 
remains  pending  on  remand.  See:  Holland  v. 
Goord,  758  F.3d  215  (2d  Cir.  2014).  P 

Additional  source:  New  York  Law  Journal 


compensation  claim, ’’with  such  compensa- 
tion payable  to  the  Department  of  Social 
and  Health  Services.  Successful  claimants 
can  also  receive  reimbursement  for  restitu- 
tion, fees  and  court  costs  related  to  their 
wrongful  conviction;  tuition  payments  at 
state  universities  and  community  colleges; 
and  attorney  fees  for  bringing  the  claim, 
up  to  175,000. 

“We  currently  have  three  lawsuits  go- 
ing through  the  court  system  brought  by 
people  who  were  wrongfully  convicted,” 
said  state  Rep.  Tina  Orwall,  the  legislation’s 
sponsor,  in  response  to  other  lawmakers 
who  balked,  citing  the  state’s  budget  deficit. 
“One  payout  in  just  one  of  these  cases  will 
be  much  more  than  the  cost  of  the  new  bill.” 

Rep.  Orwall  proposed  the  legislation 
after  hearing  about  the  plight  of  Alan 
Northrop  and  Larry  Davis,  who  were 
convicted  in  Clark  County,  Washington  in 
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1993  for  a rape  they  did  not  commit.  They 
both  served  17  years  before  their  convic- 
tions were  vacated  in  2010,  when  DNA 
evidence  proved  two  other  men  had  com- 
mitted the  crime. 

“I  did  17  messed-up  years  in  there,” 
Northrop  said  of  his  time  in  prison.  After 
nearly  two  decades  behind  bars,  it  was  dif- 
ficult finding  his  way  once  he  was  released. 

“Just  trying  to  make  a decision  - a 
simple  decision.  I’m  not  used  to  that,”  he 
said.  “In  [prison] , you  don’t  have  to  worry 
about  it.” 

Even  though  he  was  exonerated,  the 
stigma  of  being  labeled  a convicted  rapist 
left  Northrop  with  few  job  prospects.  He 
struggled  before  finally  finding  an  entry- 
level  position  at  an  auto  glass  repair  shop, 
earning  111  per  hour.  Such  a meager  salary 
did  little  to  help  him  get  back  on  his  feet  or 
put  a dent  in  a 150,000  bill  for  back  child 
support  that  had  accrued  while  he  was 
incarcerated. 

“When  I read  about  it,  I was  just  so 
distressed  by  his  story,”  said  Rep.  Orwall.  “I 
definitely  wanted  to  help  him.  As  a parent, 
I can’t  think  of  something  more  horrible.” 
Her  legislation  was  championed  by  the 
Innocence  Project  Northwest  Legislative 
Advocacy  Clinic,  and  Northrop  testified 
in  support  of  the  bill. 

The  law  allows  people  who  were 
wrongfully  convicted  and  exonerated  to 
bring  damage  claims  against  the  state  in 
superior  court.  The  claimant  must  show 


they  were  pardoned  or  that  their  conviction 
was  reversed  or  vacated  based  on  significant 
evidence  of  innocence;  once  a judge  or  jury 
determines  the  claim  is  valid,  the  court  may 
award  damages.  They  must  also  forgo  any 
other  remedies  if  they  pursue  the  claims 
process,  such  as  lawsuits  against  state  or 
local  officials. 

Orwall  said  an  Innocence  Project  study 
identified  just  four  wrongful  conviction 
cases  in  Washington  State  in  the  preceding 
12  years  that  would  qualify  for  compensa- 
tion under  the  statute.  As  of  October  2014 
around  30  states,  the  District  of  Columbia 
and  the  federal  government  had  compensa- 
tion laws  for  wrongful  convictions,  though 
some  are  more  restrictive  than  others.  States 
without  compensation  statutes  include  Ari- 
zona, Georgia,  Michigan,  Nevada,  Oregon 
and  Pennsylvania. 

At  first,  the  story  of  Northrop  and  his 
codefendant,  Larry  Davis,  whose  plight 
had  moved  Rep.  Orwall  to  introduce  her 
wrongful  conviction  compensation  bill, 
appeared  to  have  a happy  ending.  In  2013, 
Clark  County  announced  that  it  had 
reached  a settlement  in  a federal  lawsuit 
filed  by  the  two  men  that  would  pay  them 
15.25  million  each.  Had  they  filed  a claim 
against  the  state  under  the  new  law,  they 
would  have  received  only  1850,000  apiece. 

According  to  The  Columbian,  “The 
county  agreed  to  pay  the  110.5  million 
settlement  out  of  its  own  coffers  because 
its  insurer  - Washington  Counties  Risk 


Pool  - declined  to  pay  any  settlement  or 
verdict  related  to  the  case.”  The  county 
planned  to  take  out  a loan  to  cover  most  of 
the  settlement,  which  was  reached  during 
a jury  trial  on  Northrop  and  Davis’  claims, 
and  the  terms  of  the  agreement  allowed 
them  to  seek  additional  damages  from  the 
Risk  Pool. 

One  of  their  claims  involved  sheriff’s 
deputy  Don  Slagle,  who  was  accused  of  fail- 
ing to  pursue  other  leads  in  the  1993  rape 
case  that  resulted  in  Davis  and  Northrop 
being  wrongfully  convicted.  Prior  to  his 
retirement,  Slagle  was  disciplined  16  times 
and  had  been  investigated  by  internal  affairs 
for  dozens  of  complaints. 

However,  Clark  County  later  reneged 
on  the  settlement  agreement,  allegedly  after 
being  pressured  by  the  Washington  Coun- 
ties Risk  Pool  and  two  insurance  providers. 
The  Risk  Pool  filed  suit  against  Northrop 
and  Davis,  then  canceled  its  insurance  cov- 
erage for  Clark  County  in  April  2014.  The 
following  month  Davis  and  Northrop  filed 
a counterclaim,  arguing  that  the  Risk  Pool, 
along  with  insurance  providers  American 
International  Group  (AIG)  and  Lexington 
Insurance  Co.,  had  “concocted  a scheme”to 
thwart  the  settlement  to  avoid  paying  their 
share.  The  lawsuit  and  counterclaim  remain 
pending.  FT 

Sources:  Seattle  Times,  New  York  Daily 
News,  Associated  Press,  www.innocencepro- 
ject.org,  www.columbian.com 
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Second  Circuit:  Requiring  Pretrial  Detainees  to  Perform  Forced 
Labor  Unconstitutional;  $15,000  Settlement  on  Remand 


On  August  3,  2012,  the  Second 
Circuit  Court  of  Appeals  held  it  is 
unconstitutional  to  force  a pretrial  detainee 
to  perform  labor  other  than  that  associated 
with  personal  housekeeping  chores. 

Finbar  Patrick  McGarry  was  arrested 
in  Vermont  in  connection  with  a domestic 
dispute;  he  was  denied  bond  and  incarcer- 
ated for  six  months  as  a pretrial  detainee 
at  the  Chittenden  Regional  Correctional 
Facility  (CRCF).The  charges  against  him 
were  later  dismissed. 

While  held  at  CRCF,  McGarry  was 
allegedly  required  to  work  in  the  laundry 
for  up  to  fourteen  hours  a day,  three  days  a 
week.  The  work  took  place  in  hot,  unsani- 
tary conditions  and  he  was  compelled  to 
handle  prisoners’  soiled  clothing  without 
access  to  gloves,  hand-cleaning  products 
or  a toilet.  McGarry  repeatedly  objected 
to  being  forced  to  work  and  complained 
about  the  conditions.  He  also  alleged  that 
the  work  caused  him  to  contract  a painful 
staph  infection  on  his  neck  that  resulted  in 
a series  of  recurring  lesions. 

McGarry  was  allegedly  threatened 
with  disciplinary  action  and  placement  “in 
the  hole, ’’which  meant  being  locked  up  23 
hours  a day  and  the  use  of  shackles,  should 
he  refuse  to  work.  He  was  also  told  that  even 
minor  disciplinary  action  could  lengthen 
the  amount  of  time  it  would  take  for  him 
to  be  released  once  sentenced. 

McGarry  filed  a civil  rights  action 
pursuant  to  42  U.S.C.  § 1983  in  federal 
district  court  alleging  that  the  Vermont 
Department  of  Corrections  and  CRCF  of- 
ficials violated  his  Thirteenth  Amendment 
right  to  be  free  from  slavery  or  involuntary 
servitude.  The  court  dismissed  his  suit 
on  the  grounds  that,  as  a matter  of  law, 
“being  forced  to  work  in  the  laundry  was 
‘nothing  like  the  slavery  that  gave  rise  to 
the  enactment  of  [the]  Amendment,”’  and 
that  “any  other  outcome  would  ‘trivialize 
the  pain  and  anguish  that  the  Thirteenth 
Amendment  sought  to  remedy.’”  McGarry 
appealed. 

Accepting  all  factual  allegations  in 
the  complaint  as  true,  the  Second  Circuit 
held  that  the  term  “involuntary  servitude” 
in  the  Thirteenth  Amendment  meant  it 
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was  intended  to  bar  anything  other  than 
voluntary  labor,  not  only  chattel  slavery.  The 
appellate  court  also  held  that  the  Amend- 
ment applied  to  pretrial  detainees  and  that 
the  defendants  were  not  entitled  to  qualified 
immunity. 

The  Court  of  Appeals  acknowledged 
there  was  an  exception  to  the  Thirteenth 
Amendment  for  work  associated  with 
personal  housekeeping  tasks  performed  by 
pretrial  detainees,  but  rejected  the  defen- 
dants’ claim  that  being  forced  to  labor  in 
the  laundry  was  this  type  of  work  because 
it  involved  McGarry  doing  other  prisoners’ 
laundry,  not  merely  his  own. 

“McGarry ’s  allegations  state  a claim 
under  the  Thirteenth  Amendment.  He 
alleges  that  his  work  in  the  prison  laun- 
dry was  compelled  and  maintained  by 


Oregon  prison  officials  report 
that  around  16  percent  of  the  state’s 
14,500  prisoners  are  “severely  mentally  ill.” 
In  2013  the  union  representing  Oregon 
guards  began  suing  some  of  those  prison- 
ers, in  part  to  “hold  them  accountable”  for 
physical  altercations  involving  prison  staff, 
according  to  Mike  Van  Patten,  an  Oregon 
State  Penitentiary  (OSP)  sergeant  and 
president  of  the  Association  of  Oregon 
Correctional  Employees  (AOCE). 

On  January  4,  2013,  Oregon  State 
Correctionallnstitution  (OSCI)  guard  Jef- 
frey Parnell  filed  suit  in  state  court  against 
prisoner  Nikolas  John  Hainz,  22,  seeking 
damages  for  assault,  battery  and  intentional 
infliction  of  emotional  distress.  Parnell  al- 
leged that  Hainz,  who  is  HIV-positive,  bit 
the  inside  of  his  cheek  until  it  bled  and  then 
spat  on  him. 

In  March  2013,  two  other  guards  sued 
three  more  prisoners.  OSCI  guard  James 
Cory  West  filed  suit  against  prisoner  An- 
drew Jacob  McKay  for  sticking  a finger  in 
West’s  eye  during  an  altercation.  Likewise, 
OSP  guard  John  Helm  sued  two  different 
prisoners.  He  alleged  that  one, Troy  Stokke, 
had  punched  him  about  20  times  after 


the  use  and  threatened  use  of  physical 
and  legal  coercion,”  the  Second  Circuit 
wrote. Therefore,  the  district  court’s  order 
of  dismissal  was  reversed  and  the  case 
remanded  for  further  proceedings.  See: 
McGarry  v.  Pallito , 687  F.3d  505  (2d  Cir. 
2012). 

Following  remand,  the  district  court 
denied  the  defendants’  motion  to  dismiss 
for  failure  to  allege  physical  injury  un- 
der the  Prison  Litigation  Reform  Act, 
though  several  individual  defendants 
were  dismissed  due  to  lack  of  personal 
involvement.  The  parties  agreed  to  settle 
the  case  for  115,000,  and  subsequently 
filed  a stipulation  of  dismissal  with  the 
court  on  February  6,  2014.  See:  McGarry 
v.  Pallito , U.S.D.C.  (D.  Vt.),  Case  No. 
l:09-cv-00128-jgm-jmc. 


knocking  him  down;  when  another  prisoner 
came  to  Helm’s  aid,  Stokke  stabbed  him 
with  a pencil. 

Like  Parnell,  West  and  Helm  sued  the 
prisoners  for  assault  or  battery,  or  both,  and 
sought  120,000  in  damages. 

Three  of  the  prisoners  sued  by  the 
guards  were  listed  as  “severely  mentally  ill” 
and  one  reportedly  showed  symptoms  of 
mental  illness,  according  to  prison  incident 
reports. 

It  is  far  from  clear  why  the  guard  union 
believes  that  suing  prisoners,  including 
those  who  are  mentally  ill,  will  be  effective 
in  holding  them  accountable  when  pris- 
oners who  assault  prison  staff  already  face 
disciplinary  sanctions  - including  segrega- 
tion - and  are  potentially  subject  to  new 
criminal  charges. 

Since  1999  it  has  been  a felony  for 
prisoners  to  throw  bodily  fluids  on  prison 
employees;  assaulting  a guard  is  also  a 
felony.  Convictions  can  result  in  an  ad- 
ditional five  years  in  prison,  imposed 
consecutively  to  the  sentence  a prisoner  is 
already  serving. 

Van  Patten  admitted  that  altercations 
with  prisoners  are  “the  nature  of  the  beast,” 
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but  said  the  lawsuits  were  necessary  to  send 
a message  because  “assaults  on  staff  have 
gotten  worse.” 

Except  they  haven’t.  In  1999  the  Or- 
egon Department  of  Corrections  (ODOC) 
reported  115  prisoner-on-staff  assaults  and 
a population  of  9,400  prisoners.  In  2013, 
ODOC  officials  reported  126  staff  assaults 
and  a prison  population  of  14,500.  In  other 
words,  while  the  population  increased  54.2 
percent,  the  number  of  staff  assaults  in- 
creased just  10  percent.  That  represents  an 
almost  30  percent  decrease  in  the  rate  of  staff 
assaults  between  1999  and  2013. 

“For  us,  one  assault  is  too  much,”  Van 
Patten  stated.  “We  didn’t  get  hired  by  the 
department  to  be  punching  bags.” 

Adding  insult  to  injury,  the  union 
initially  retained  Sean  Riddell,  disgraced 
former  Oregon  Department  of  Justice 
(DOJ)  Chief  Criminal  Counsel,  to  sue 
prisoners  who  had  physical  altercations 
with  guards. 

As  previously  reported  in  PLN,  on 
June  17,  2011  the  DOJ  demoted  Riddell 
and  suspended  him  for  two  months  after 
it  was  discovered  that  he  had  destroyed 
government  e-mails.  While  employed  as 


the  DOJ’s  Chief  Criminal  Counsel,  Riddell 
fostered  a “shoot-first-ask-questions-later 
mentality”  and  was  accused  of  using  unethi- 
cal bullying  tactics  to  try  to  intimidate  and 
coerce  witnesses  into  lying.  [See:  PLN,  Feb. 

2012,  p.40], 

“I’m  going  to  use  all  my  300  attorneys 
to  hit  you  like  a freight  train,”  he  vowed  in 
one  case.  Riddell  resigned  from  the  DOJ  in 
May  2012;  ethics  complaints  filed  against 
him  were  later  dismissed.  [See:  PLN,  Oct. 

2013,  p.54]. 

Unfortunately,  without  the  assistance 
of  counsel,  prisoners  who  face  lawsuits  filed 
by  AOCE  members  - particularly  those 
who  are  mentally  ill  - are  almost  guaranteed 
to  lose  in  court.  With  legal  representation 
they  could  assert  affirmative  defenses,  file 
counterclaims  against  guards  who  insti- 
gated or  encouraged  the  altercations,  and 
possibly  raise  claims  of  contributory  negli- 
gence, excessive  force,  inadequate  training 
and  supervision,  etc. 

In  a March  10,2015  phone  interview 
with  PLN,  the  attorney  currently  repre- 
senting the  AOCE  members  in  lawsuits 
against  prisoners,  Becky  Gallagher,  said 
around  20  suits  have  been  filed  in  state 


court.  Of  those,  10  to  15  have  resulted  in 
default  judgments  while  the  others  remain 
pending.  The  judgments  have  been  for 
$20,000  each.  She  stated  she  is  paid  a flat 
rate  by  the  AOCE  to  litigate  the  cases; 
none  of  the  judgments  have  thus  far  been 
collected. 

That  may  change,  however.  A bill  intro- 
duced in  the  Oregon  legislature,  HB  2761, 
would  allow  prisoners’ institutional  accounts 
to  be  garnished  to  satisfy  judgments  that 
result  from  an  “assault  or  battery”  on  an 
ODOC  employee.  According  to  Gallagher, 
the  bill  is  modeled  after  a similar  statute 
in  Washington  state.  A public  hearing  on 
HB  2761  was  held  on  February  19,  2015, 
and  an  ODOC  official  testified  that  while 
the  department  agrees  “with  the  concept 
of  the  bill,”  there  are  concerns  that  paying 
judgments  to  staff  members  would  take 
precedence  over  collections  for  “victim 
restitution  ...,  child  support,  or  court  fees 
and  fines. ’’Therefore,  the  ODOC  requested 
additional  time  “to  discuss  these  concerns 
and  ideas.” 

Sources:  Statesman  Journal,  The  Oregonian, 
www.kgw.com 
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Doctor  of  Death:  Former  Jail  Physician  Leaves 
Trail  of  Prisoner  Deaths,  Injuries 


An  Illinois  doctor  whose  medical 
care  - or  lack  thereof  - was  linked  to 
the  deaths  of  prisoners  in  multiple  states 
has  lost  his  license  to  practice  medicine, 
has  been  fined  at  least  150,000  by  state 
oversight  agencies  and  has  been  named  in 
more  than  three  dozen  lawsuits. 

Dr.  Stephen  Austin  Cullinan,  68, 
agreed  on  June  6,  2014  to  the  indefinite 
suspension  of  his  medical  license  in  Indi- 
ana - the  last  of  a dozen  states  where  he 
had  been  licensed  to  practice.  In  accepting 
the  settlement,  Cullinan  agreed  that  the 
suspension  carried  no  right  of  appeal. 

The  action  by  the  Medical  Licensing 
Board  of  Indiana  followed  a May  16,2014 
order  by  the  Missouri  Board  of  Registration 
for  the  Healing  Arts  to  revoke  Cullinan’s  li- 
cense in  that  state  due  to  “alleged  negligence 
in  the  treatment  and  care  of  one  patient,” 
and  for  failing  “to  properly  treat”  two  other 
patients.  All  three  were  prisoners  in  county 
jails.  Two  died. 

Cullinan  previously  had  been  disci- 
plined or  agreed  to  surrender  his  license  in 
Michigan  on  August  14,  2012;  in  Illinois 
on  March  27, 2013;  in  Iowa  on  August  30, 
2013;  and  in  Ohio  on  December  11, 2013. 

However,  the  state  medical  boards’ 
actions  were  essentially  moot,  as  Cullinan 
had  retired  from  practicing  medicine  in 
February  2012. 

A federal  lawsuit  followed  the  Decem- 
ber 12,2007  death  of  a Sangamon  County, 
Illinois  prisoner  who  was  treated  by  Cul- 
linan. Maurice  L.  Burris,  50,  was  in  jail  for 
allegedly  stalking  a former  girlfriend  when 
he  began  experiencing  severe  stomach  pain 
and  vomiting.  The  suit,  filed  by  Burris’  son, 
Jacob,  alleged  that  Dr.  Cullinan  and  Health 
Professionals,  Ltd.,  a company  co-founded 
by  Cullinan  and  hired  by  Sangamon 
County  to  provide  medical  care  at  the  jail, 
failed  to  adequately  treat  Burris’  condition 
beyond  prescribing  over-the-counter  drugs 
such  as  Mylanta. 

Burris  died  at  a local  hospital  after 
suffering  a heart  attack  at  the  jail.  Doctors 
diagnosed  him  with  “acute  abdomen”  and 
septic  shock;  he  also  suffered  from  a per- 
forated ulcer  and  an  unrecoverable  brain 
injury,  according  to  court  documents. 
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Cullinan’s  insurance  company  settled 
the  wrongful  death  suit  for  $737,500  in 
November  2011,  while  Sangamon  County 
officials  agreed  to  pay  Burris’  family 
$60,000.  See:  Burris  v.  Cullinan,  U.S.D.C. 
(C.D.  111.),  Case  No.  3:09-cv-03116-SEM- 
BGC. 

The  attorney  representing  Burris’ 
family,  Alexandra  de  Saint  Phalle,  said  the 
Illinois  medical  board’s  disciplinary  action 
against  Cullinan,  which  included  a 60-day 
license  suspension  and  $30,000  fine,  was 
inadequate.  “I  would  have  liked  to  have 
seen  a higher  fine,”  she  stated. 

Further,  de  Saint  Phalle  said,  suspend- 
ing Cullinan’s  license  to  practice  medicine 
was  “totally  academic”  due  to  his  retire- 
ment. In  a January  2012  letter  to  state 
health  officials,  de  Saint  Phalle  wrote  that 
Cullinan  “has  a history  of  providing  grossly 
inadequate  care  to  inmates.” 

“The  case  before  him  was  so  simple 
and  the  errors  so  egregious,  that  Dr.  Cul- 
linan’s acts  and  omissions  go  beyond  mere 
malpractice,”  noted  Dr.  Marc  Stern,  the 
former  medical  director  for  the  Washing- 
ton State  Department  of  Corrections,  who 
served  as  an  expert  in  the  case. 

Sangamon  County  canceled  its  contract 
with  Cullinan  and  Health  Professionals, 
Ltd.  nine  months  after  Burris  died.  Health 
Professionals  had  made  campaign  contribu- 
tions to  at  least  four  Illinois  sheriffs  who 
contracted  with  the  company  to  provide  jail 
medical  services.  Health  Professionals  was 
purchased  in  2007  by  Correctional  Health- 
care Companies,  which  later  merged  with 
Nashville,  Tennessee-based  Correct  Care 
Solutions.  [See:  PLN,  Sept.  2013,  p.24]. 

Prior  to  Burris’  death,  Cullinan’s  in- 
adequate medical  care  led  to  the  loss  of  a 
prisoner’s  leg,  resulting  in  an  August  2012 
reprimand  and  $10,000  fine  by  the  Illinois 
Department  of  Financial  and  Professional 
Regulation.  In  2007,  Macoupoin  County, 
Illinois  jail  prisoner  Jason  E.  Waggener 
had  a seizure  and  suffered  a broken  ankle 
and  head  injury.  He  was  taken  to  an  emer- 
gency room  where  the  attending  physician 
recommended  that  he  be  seen  by  an  ortho- 
pedist. Instead,  Dr.  Cullinan  ordered  him 
returned  to  the  jail. 


During  the  next  several  days,  Waggener 
became  delusional  and  started  to  halluci- 
nate. He  removed  his  splint  and  walked 
around  until  he  incurred  a compound 
fracture  that  eventually  led  to  the  partial 
amputation  of  his  leg.  Macoupin  County’s 
insurance  carrier  paid  $339,880  to  settle 
Waggener’s  subsequent  lawsuit  and  Health 
Professionals,  Ltd.  reportedly  settled  for 
$255,000.  See:  Waggener  v.  Macoupin 
County,  U.S.D.C.  (C.D.  111.),  Case  No. 
3:08-cv-03166. 

In  2009,  Michigan  authorities  fined 
Cullinan  $10,000  for  withholding  psy- 
chotropic drugs  from  two  mentally  ill 
prisoners  without  consulting  the  pre- 
scribing psychiatrist  or  examining  the 
prisoners.  Also  in  2009,  Cullinan  report- 
edly paid  $17,500  to  settle  a malpractice 
suit  filed  on  behalf  of  a prisoner  who  had 
not  been  properly  treated  or  prescribed  the 
correct  medication  after  being  attacked  by 
another  prisoner,  according  to  the  Illinois 
Times. 

Further,  Cullinan  was  implicated  - but 
not  named  - in  a 2010  lawsuit  stemming 
from  the  death  of  a La  Crosse  County, 
Wisconsin  jail  prisoner  who  had  a history 
of  heart  disease.  In  court  pleadings,  the 
widow  of  John  P.  King  claimed  that  Cul- 
linan, without  consulting  the  prescribing 
physician,  cut  off  the  medication  that  King 
was  taking  in  large  doses  - Xanax  - which 
was  known  to  potentially  cause  death 
when  the  dosage  is  reduced.  [See:  PLN, 
July  2013,  p.24], 

“What  Cullinan  did  does  seem  like 
pretty  serious  malpractice,”  stated  a fed- 
eral Court  of  Appeals  judge.  “You  have  a 
drug  where  reducing  the  dosage  can  have 
serious  side  effects.  You  have  a doctor  that 
knows  this  fellow  has  a prescription  from 
the  veterans’  hospital  and  he  cuts  it  down 
drastically.  And  he  does  this  without  calling 
the  veterans’  hospital  to  ask  why  this  fel- 
low has  this  large  prescription.  That  sounds 
really  bad.” 

The  attorney  for  King’s  widow,  Mi- 
chael Devanie,  said  he  tried  to  include 
Cullinan  as  a defendant  after  learning  the 
doctor  had  an  “unwritten  policy”  of  rou- 
tinely denying  Xanax  and  similar  drugs 


April  2015 


40 


Prison  Legal  News 


to  prisoners,  but  the  district  court  judge 
refused  to  allow  it.  The  lawsuit  ended  in  a 
defense  verdict  at  trial,  but  on  August  14, 
2014  the  Seventh  Circuit  Court  of  Appeals 
remanded  the  case  for  a new  trial  against 
one  of  the  defendants  - jail  nurse  Sue 
Kramer.  See:  Kingv.  Kramer,  763  F.3d  635 
(7th  Cir.  2014). 

Another  prisoner  who  was  denied  his 
prescribed  Xanax,  Roy  Wireman,  Jr.,  expe- 
rienced seizures  and  died  at  an  Indiana  jail 
in  2009.  A federal  lawsuit  filed  against  Cul- 
linan  and  Health  Professionals,  Ltd.  over 
Wireman’s  death  settled  under  confidential 
terms  in  September  2011.  See:  Wireman  v. 
Pulaski  County  Board  of  Commissioners, 
U.S.D.C.  (N.D.  Ind.),  Case  No.  3:10-cv- 
00077-RLM-CAN. 

The  litany  of  medical  malpractice  and 
deliberate  indifference  claims  against  Dr. 
Cullinan  seems  never-ending.  A search  of 
the  PACER  federal  court  docket  system 
indicates  that  he  has  been  named  in  at  least 
38  lawsuits  in  Illinois,  Indiana,  Michigan, 
Oklahoma,  Wisconsin  and  Missouri. 

The  family  of  Grundy  County,  Illi- 
nois prisoner  Robert  Await  filed  suit  after 
Await,  an  epileptic,  was  denied  anti-seizure 
medication  and  died  following  multiple 
seizures.  The  federal  district  court  granted 
in  part,  denied  in  part  and  continued  in  part 
the  defendants’  motion  for  summary  judg- 
ment on  November  24,  2014,  and  the  case 
remains  pending.  Cullinan  and  Healthcare 
Professionals  are  named  as  defendants.  See: 
Awaltv.  Marketti,  U.S.D.C.  (N.D.  111.),  Case 
No.  Lll-cv-06142. 

U.S.  Army  veteran  Justin  Ray  Sparlin 
sued  Cullinan  for  failing  to  adequately  treat 
his  mental  condition  while  Sparlin  was 
held  at  the  LaSalle  County  jail  in  Illinois. 
Two  psychiatrists  had  diagnosed  Sparlin 
with  mental  illness,  yet  Cullinan  allegedly 
prescribed  a medication  for  heart  disease, 
high  blood  pressure  and  migraines.  See: 
Sparlin  v.  Templeton,  U.S.D.C.  (N.D.  111.), 
Case  No.  l:ll-cv-03875. 

The  mother  of  Patrick  J.  McCann, 
who  died  at  a jail  in  Ogle  County,  Illinois, 
filed  a lawsuit  in  2011  after  Cullinan 
substituted  methadone  for  the  opiate 
painkiller  McCann  had  been  prescribed 
for  burns  that  covered  40%  of  his  body. 
McCann,  34,  who  had  tried  to  burn  down 
his  mother’s  home,  was  being  treated 
for  a bipolar  disorder  with  psychotropic 
medication  that  was  fatal  when  combined 
with  methadone.  The  wrongful  death  case 


is  ongoing.  See:  Greene-McCann  v.  Ogle 
County,  U.S.D.C.  (N.D.  111.),  Case  No. 
3:ll-cv-50125. 

Robin  Pedersen  Craft  filed  suit  against 
Cullinan  in  July  2012,  alleging  that  while 
she  was  incarcerated  at  a jail  in  Lee  County, 
Illinois  he  denied  her  the  lithium  she  had 
been  taking.  As  a result,  after  six  days  in 
custody,  she  was  taken  to  a hospital  when 
she  began  vomiting,  urinating  on  herself 
and  eating  her  feces.  She  was  reportedly 
suffering  from  renal  failure  and  lithium 
toxicity.  Court  documents  claim  that  Cul- 
linan failed  to  examine  or  monitor  Craft 
at  any  time  prior  to  her  hospitalization; 
her  lawsuit  remains  pending.  See:  Craft 
v.  Varga,  U.S.D.C.  (N.D.  111.),  Case  No. 
3:12-cv-50270. 

The  family  of  Dale  J.  Dakota  also  filed 
suit  against  Cullinan  in  July  2012,  alleg- 
ing that  Dakota’s  death  at  a Michigan  jail 
stemmed  from  a lack  of  proper  medical 
care.  Dakota,  who  had  a history  of  heart 
problems,  had  a rash  on  his  neck  and  a swol- 
len eye,  and  was  lethargic.  Cullinan  told 
guards  to  keep  an  eye  on  him  and  repeated 
that  advice  three  hours  later  when  the  jail 
called  to  report  that  Dakota  had  fallen,  hit 
his  head  and  could  neither  stand  nor  hold 
objects. 

Cullinan  repeated  the  same  advice  a 
third  time  when  guards  called  again  two 
hours  later  to  report  that  blood  of  unknown 
origin  was  smeared  on  the  walls  of  Dakota’s 
cell.  Dakota  died  in  201 1 of  an  intracranial 
hematoma,  sepsis  and  inflammation  of  the 
lining  of  his  heart. 

“Dr.  Cullinan  did  not  believe  that  Mr. 
Dakota’s  medication  would  cause  such  a 
reaction  and  he  stated  that  Mr.  Dakota  was 
acting  up,”  according  to  court  documents. 
A $250,000  settlement  in  the  case  was  ap- 
proved by  a federal  district  court  in  May 
2013.  See:  Dakota  v.  Cullinan,  U.S.D.C. 
(W.D.  Mich.),  Case  No.  2:12-cv-00275- 
RAED. 

One  of  the  earlier  known  allegations 
of  malpractice  against  Cullinan  involved 
the  2004  death  of  Anthony  Snyder,  36, 
incarcerated  at  a jail  in  Franklin  County, 
Illinois.  The  coroner  called  Snyder’s  death 
“100%  preventable.”  A subsequent  lawsuit 
alleged  that  Cullinan  had  accused  Sny- 
der of  faking  his  symptoms  on  the  same 
day  that  Snyder  was  taken  to  a hospital 
emergency  room.  The  suit  settled  under 
confidential  terms. 

The  good  news  is  that  Dr.  Cullinan 


is  no  longer  practicing  medicine.  The  bad 
news  is  the  large  number  of  prisoners  who 
died  or  suffered  injuries  due  to  his  abysmal 
medical  care.  Worse,  he  has  never  been  held 
accountable  for  his  harmful  actions;  he  was 
never  criminally  prosecuted  and  eventu- 
ally simply  retired.  Although  a physician, 
Cullinan  apparently  failed  to  understand 
or  embrace  the  Hippocratic  Oath,  which 
is  summarized  as  “First,  do  no  harm.” 

Sources:  www.illinoistimes.com,  www. 
pjstar.com 
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Locked  Down,  Locked  Out:  Why  Prison  Doesn't  Work 
and  How  We  Can  Do  Better,  by  Maya  Schenwar 
(Berrett-Koehler  Publishers,  2014).  214  pages,  $15.00-$25.00  paperback 


Few  books  achieve  that  delicate  bal- 
ance  between  being  equally  empathetic 
and  educational.  In  Locked  Down,  Locked 
Out:  Why  Prison  Doesn’t  Work  and  How  We 
Can  Do  Better,  the  author,  Maya  Schenwar, 
invites  readers  to  share  her  personal  experi- 
ences with  an  imprisoned  family  member 
while  educating  them  about  the  failed 
practices  and  policies  of  our  nation’s  prison 
system.  As  Schenwar  puts  it,  “Incarceration 
serves  as  the  default  answer  to  many  of  the 
worst  social  problems  plaguing  this  country 
- not  because  it  solves  them,  but  because 
it  buries  them  ...  prisons  do  not  disappear 
problems,  they  disappear  human  beings.” 

Schenwar ’s  sister  has  a problem  with 
addiction  that  lands  her  in  jail  over  and 
over  again.  In  Locked  Down,  Locked  Out, 
she  unfolds  the  tangible  complexities  expe- 
rienced by  both  her  family  and  the  families 
of  those  forced  to  deal  with  the  plight  of  an 
incarcerated  loved  one.  Schenwar  couples 
her  personal  experience  with  statistical  data 
and  research  materials  to  create  a text  that 
gives  her  first-hand  account  a firm  factual 
foundation.  Interviews  with  scholars,  ex- 
perts, prisoners  and  their  families  skillfully 
weave  a wealth  of  information  into  a tapes- 
try designed  to  touch  readers  on  every  level. 

Early  on  in  the  text,  Schenwar  shares  her 
conflicting  feelings  as  she  decides  how  much 
support  to  give  her  sister,  Kayla,  who  has  been 
locked  up  yet  again  as  a result  of  a heroin  ad- 
diction. She  knows  that  prison  will  not  help 
Kayla,  but  Schenwar  and  her  parents  struggle 
with  the  reality  that  prison  is  the  safest  place 
for  her  until  real  solutions  are  found.  To  add 
to  the  dilemma,  Kayla  is  pregnant. 

In  sharing  her  sister’s  carceral  experi- 
ence, Locked  Down,  Locked  Out  exposes  a 
twofold  problem  exacerbated  by  the  “Pris- 
on-Industrial Complex”  - parenting  and 
racism.  Children  with  an  incarcerated 
parent  are  more  prone  to  go  to  prison  them- 
selves. Because  blacks  are  imprisoned  at  a 
higher  rate  than  whites,  the  U.S.  has  created 
what  Schenwar  refers  to  as  “a  modem  ver- 
sion of  the  slave  auction  block.” 

Parenting  from  prison  creates  a unique 
set  of  problems  for  both  prisoners  and  their 
families.  “Four  to  seven  percent  of  women 


Book  review  by  Gary  Hunter 

entering  prison  are  pregnant....  Nearly  two 
thirds  of  women  in  prison  are  mothers. 
One  in  40  American  kids  have  a parent 
in  prison,  and  for  Black  kids  it’s  1 in  15,” 
Schenwar  writes. 

One  of  the  most  moving  questions 
posed  by  the  book,  “How  do  you  parent 
from  prison?”  evokes  an  emotionally  unset- 
tling and  particularly  unsatisfying  one -word 
answer  from  Danielle,  an  incarcerated 
mother:  “Watching.”  As  in  watching  your 
children  grow  up  without  you. 

The  range  of  issues  addressed  in  Locked 
Down,  Locked  Out  are  impossible  to  address 
in  this  brief  review.  Schenwar’s  research 
offers  insight  into  the  dysfunctional  way 
prisons  deal  with  homophobia,  solitary 
confinement,  video  visitation  and  exorbi- 
tant prison  phone  rates.  She  exposes  the 
deteriorating  effect  that  depriving  prisoners 
access  to  technology  has  on  those  who  are 


A PRELIMINARY  REPORT  BY  TWO  HUMAN 

rights  organizations  concluded  that  a 
toxic  fly  ash  dump  which  surrounds  State 
Correctional  Institution  (SCI)  Fayette  in 
Pennsylvania  may  be  causing  cancer  and 
other  serious  health  ailments  to  both  pris- 
oners and  staff  at  the  facility.  While  more 
study  is  needed  to  empirically  prove  the 
connection  between  pollution  from  the 
ash  dump  and  illnesses  at  the  prison,  the 
report  indicated  there  was  a strong  causal 
relationship. 

SCI  Fayette  opened  in  2003  at  a cost  of 
about  1119  million;  it  sits  on  237  acres  and 
housesjust  over2,000  prisoners. The  facility 
was  built  on  top  of  a former  coal  mine  and 
sits  adjacent  to  a 506-acre  coal  ash  dump 
owned  and  operated  by  Matt  Canestrale 
Contracting  (MCC). 

The  dump  receives  ash  waste  from  coal- 
fired  power  plants  throughout  the  region. 
Before  it  became  a fly  ash  dump,  the  site 


eventually  released  back  into  our  tech- 
sawy  society.  Further,  she  notes  that  “the 
95  percent  of  prisoners  who  are  released 
emerge  with  even  fewer  economic  oppor- 
tunities and  fewer  human  connections  on 
the  outside  than  before.” 

Locked  Down,  Locked  Out  draws  from 
hundreds  of  texts,  research  studies  and 
interviews  to  support  Schenwar’s  posi- 
tion about  the  dysfunctional  state  of  our 
nation’s  criminal  justice  system.  But  it’s 
her  first-hand  knowledge  of  her  sister’s 
incarceration  that  makes  this  one  of  the 
most  intriguing  books  about  the  prison 
experience  you  will  ever  read. 

Maya  Schenwar  is  the  Editor-in- 
Chief  of  Truthout  (www.tmth-out.org),  an 
independent  social  justice  news  website. 
Locked  Down,  Locked  Out  is  available  from 
Amazon,  Powell’s,  Bames  & Noble  and 
Truthout.  P 


was  one  of  the  world’s  largest  coal  prepara- 
tion plants,  which  left  over  40  million  tons 
of  coal  waste.  MCC  recently  renewed  its 
permit  to  dump  416,000  tons  of  coal  ash 
per  year  at  the  site. 

Coal  ash  contains  mercury,  lead,  arse- 
nic, hexavalent  chromium,  cadmium  and 
thallium.  Those  chemicals  can  cause  or 
contribute  to  many  serious  health  problems. 
“In  short,  coal  ash  toxins  have  the  potential 
to  injure  all  of  the  major  organ  systems, 
damage  physical  health  and  development, 
and  even  contribute  to  mortality,”  according 
to  a 2010  report  by  Physicians  for  Social 
Responsibility. 

The  SCI  Fayette  report  was  released  on 
September  2, 2014  by  the  Abolitionist  Law 
Center  (ALC)  and  Human  Rights  Coalition 
(HRC).  The  groups  sent  surveys  to  prison- 
ers and  received  75  responses  that  described 
“symptoms  and  illnesses  that  did  not  emerge 
until  they  arrived  at  SCI  Fayette.” 


Report  Highlights  Health  Concerns 
Related  to  Coal  Ash  Dump 
at  Pennsylvania  Prison 
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More  than  81%  of  the  survey  respon- 
dents reported  respiratory,  throat  and  sinus 
conditions;  69%  reported  gastrointestinal 
problems;  59%  reported  rashes,  hives,  cysts 
and  abscesses;  12%  reported  thyroid  prob- 
lems. Between  January  2010  and  December 
2013,  eleven  prisoners  at  SCI  Fayette  died 
of  cancer,  another  six  reported  a cancer  di- 
agnosis and  eight  had  undiagnosed  tumors 
and  lumps. 

The  facility’s  600  employees  also  have 
been  affected.  “We  are  aware  of  some  officers 
from  SCI  Fayette  who  are  suffering  from 
illness,”  said  Dave  La  Torre,  spokesman  for 
the  Pennsylvania  State  Corrections  Officers 
Association.  Union  president  Jason  Bloom 
called  the  joint  ALC  and  HRC  report 
“alarming,”  citing  cases  of  breast,  kidney 
and  thyroid  cancer  among  prison  employees. 

Further,  the  fly  ash  dump  is  apparently 
causing  health  problems  for  residents  of  one 
section  of  La  Belle,  a community  on  the 
other  side  of  the  site.  “Residents  say  there 
are  nine  cases  of  cancer  in  the  18  houses,” 
stated  a 2010  news  article  in  the  Pittsburgh 
Post-Gazette. 

Prisoners’  requests  for  medical  treat- 
ment from  the  private  medical  contractor 


at  SCI  Fayette  “are  often  dismissed,”  the 
report  said.  Those  with  cancer  “were 
denied  evaluation  until  the  cancer  was  life- 
threatening.” 

The  report  further  noted  that  prisoners 
consistently  cite  visible  signs  of  pollution 
in  and  around  the  facility:  “black  clouds  of 
debris  blowing  off  the  dump  site;  black  dust 
collecting  in  the  prison  yard,  on  window 
sills,  and  on  freshly  fallen  snow;  black  and 
gray  dust  building  around  the  vents  inside 
prison  cells.” 

In  conclusion,  the  report  urged  pris- 
oners housed  at  SCI  Fayette  and  their 
families  to  report  health  symptoms  to  ALC 
and  HRC.  It  also  encouraged  the  prison’s 
surrounding  communities,  environmental 
organizations  and  legal  agencies  to  engage 
in  principled  and  strategic  cooperation  to 
protect  prisoners  at  the  facility. 

“Health  is  a human  right,”  the  report 
said,  “and  if  the  patterns  that  have  emerged 
during  our  investigation  are  indicative 
of  the  harms  and  risks  that  accompany 
confinement  at  SCI  Fayette,  then  it  is 
imperative  that  the  prison  is  shut  down.” 

The  Pennsylvania  DOC  released  a 
statement  on  December  31,2014,  saying  it 


had  tested  the  water  supply  at  the  facility 
and  reviewed  prisoners’  medical  records  and 
cancer  rates.  “Our  review  found  no  scien- 
tific data  to  support  claims  of  any  unsafe 
environmental  conditions  or  any  related 
medical  issues  to  exist  at  SCI  Fayette,”  said 
Corrections  Secretary  John  Wetzel. 

“What  they  looked  at  was  how  does 
SCI  Fayette  compare  to  other  prisons,  when 
our  prisoners  at  SCI  Fayette  are  being  made 
sick  by  exposure  to  coal  ash,  specifically  in 
the  form  of  air  pollution,”  countered  HRC 
spokesman  Ben  Fiorillo.  “We  have  a lot 
of  anecdotal  evidence  from  prisoners  and 
guards  that  a black  dust  that  may  be  coal 
ash  collects  on  the  vents  inside,  and  they 
didn’t  address  that  issue.” 

The  28-page  joint  HRC  and  ALC 
report,  “No  Escape:  Exposure  to  Toxic 
Coal  Waste  at  State  Correctional  Institu- 
tion Fayette,”  is  available  on  PLJSt s website. 
The  organizations  recently  sent  follow-up 
surveys  to  all  2,000  prisoners  at  the  facil- 
ity, seeking  additional  information  about 
health-related  problems. 

Sources:  www.post-gazette.com,  http:// 
abolitionistlawcenter.  org,  www.  triblive.  com 
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$12,500  Settlement  for  Pennsylvania  Prisoner  Denied  Medication 

by  David  Reutter 


ennsylvania’s  Allegheny  County 
Jail  (ACJ)  agreed  to  pay  112,500  to 
settle  two  lawsuits  claiming  guards  and 
medical  staff  had  failed  to  treat  a prisoner’s 
epilepsy. 

The  suits  involved  the  treatment  of 
prisoner  Tonja  Jackson  at  ACJ.  Follow- 
ing her  arrest  in  January  2009,  Jackson’s 
medication,  Dilantin,  was  confiscated.  She 
alleged  she  was  denied  her  medicine  for  a 
week  and  again  on  February  6, 2009.  That 
day,  she  told  a guard  that  she  was  experienc- 
ing “auras,”  an  indication  she  may  be  about 
to  have  a seizure. 

The  guard  informed  Jackson  it  was 
not  “medication  time”  and  refused  to  call 
a nurse.  Subsequently,  Jackson  told  jailers 
that  “if  she  was  going  to  die  from  lack  of 
medication,  she  would  do  it  on  the  spot  in 
front  of  the  [surveillance]  camera  rather 
than  alone  in  her  cell.” 

That  prompted  jail  staff  to  put  Jackson 
in  handcuffs  to  escort  her  to  another  part  of 
ACJ.  The  suit  alleged  a captain  threatened 
to  use  a Taser  on  her,  and  she  was  taken  to 
the  mental  health  unit. 

On  the  way  there,  the  guard  who 
initially  denied  her  medication  told  her, 
“Just  because  Obama  is  president  don’t 
mean  you’re  still  not  a [racial  slur].” 
Jackson,  who  is  African-American,  then 
suffered  a seizure;  according  to  her  com- 
plaint, at  that  time  two  guards  forced  her 
to  the  floor  “and  assaulted  and  battered 
her,  while  she  was  confined  by  handcuffs 
behind  her  back  and  leg  shackles,  thus 
causing  her  to  suffer  a complex  com- 
minuted fracture  of  her  left  shoulder  and 
other  serious  injuries.” 

Jackson  claimed  she  experienced 
14  convulsions  before  ACJ  provided  her 
medication  and  sent  her  to  a hospital. 
Her  lawsuits,  one  naming  the  county 
and  individual  defendants,  and  the  other, 
removed  from  state  court,  naming  the 
county  and  the  jail’s  medical  provider, 
settled  in  August  2013  following  three 
years  of  litigation.  See:  Jackson  v.  County 
of  Allegheny,  U.S.D.C.  (W.D.  Penn.),  Case 
Nos.  2 : 1 0-cv-0 1 7 5 6-MPK  and  2:12-cv- 
01813-CB-MPK. 

At  the  time  that  Jackson  was  incarcer- 
ated at  ACJ,  medical  care  was  provided  by 
Allegheny  Correctional  Health  Services. 


The  jail’s  medical  contractor  changed  to 
Corizon  Health  in  2013,  although  that  ap- 
parently did  not  result  in  improved  care  for 
prisoners  at  the  facility  - with  numerous 
problems  cited  in  a December  2014  audit, 


Authorities  in  Washington  State 
have  said  no  charges  will  be  filed  in  the 
death  of  a 33-year-old  diabetic  prisoner  at 
the  Spokane  County  Jail,  even  though  his 
death  was  ruled  a homicide  after  he  was 
tased  twice  and  placed  in  a restraint  chair  as 
he  was  suffering  from  extremely  high  blood 
sugar  and  a methamphetamine  overdose. 

Spokane  County  prosecutor  Steve 
Tucker  said  even  though  “homicide”  was 
listed  as  the  cause  of  death  for  Christopher 
Parker,  that  determination  does  not  by  itself 
establish  criminal  intent  or  liability. 

“A  combination  of  everything  is  why 
[Parker]  passed  away,”  Tucker  stated.  “The 
tasering  didn’t  kill  him.  The  restraint  didn’t 
kill  him.  It’s  only  in  combination  with  the 
meth.” 

Tucker’s  February  21,  2014  decision 
not  to  prosecute  came  three  days  before  the 
one-year  anniversary  of  Parker’s  death  in  a 
holding  cell  at  the  jail.  Video  surveillance 
showed  Parker  had  wrestled  with  sheriff’s 
deputies  as  they  attempted  to  place  him  in 
the  cell;  when  deputies  forced  his  head  into 
his  lap  to  secure  him  in  a restraint  chair,  he 
lost  consciousness  and  went  into  cardiac 
arrest.  Officials  said  he  died  within  minutes. 

Chief  Criminal  Deputy  Prosecutor 
Jack  Driscoll  issued  a statement  in  late  Feb- 
ruary 2014  that  exonerated  jail  guards  and 
medical  personnel  of  any  fault  in  Parker’s 
death.  “Unfortunately,  Mr.  Parker  died,  but 
not  from  any  act  that  would  be  criminal  in 
nature, ”he  concluded. “There  is  no  evidence 
to  support  a finding  of  criminal  negligence 
or  unlawful  intent.” 

Early  in  the  morning  on  February  24, 
2013,  Parker,  fearing  he  had  overdosed  on 
meth,  called  911.  According  to  the  tran- 
script of  the  call,  he  was  hallucinating  and 
confused.  Fie  couldn’t  tell  the  911  operator 
where  he  was;  he  said  he  needed  an  ambu- 
lance but  didn’t  say  where  to  send  it.  He  told 


including  seven  deaths  in  the  prior  year. 
[See:  PLN,  March  2015,  p.30] . P 

Sources:  www.post-gazette.com,  www. 
justicenewsflash.  com 


her  he  was  seeing  things,  that  people  were 
chasing  him  and  trying  to  kill  him. 

“I  did  too  much  meth  or  something,” 
he  said.  “I  don’t  know  what  I did.  I’m 
scared.” 

After  patiently  talking  to  him  for  20 
minutes,  the  operator  determined  Parker’s 
location  and  dispatched  an  ambulance  and 
police.  He  was  examined  by  emergency 
medical  technicians  (EMTs),  who  found 
no  reason  to  send  him  to  a hospital. 

“They  did  evaluate  him  for  possible 
ingestion  of  an  unknown  substance,”  said 
Assistant  Spokane  Fire  Chief  Brian 
Schaeffer.  “I  know  the  paramedics  who 
evaluated  him  didn’t  feel  as  if  he  had  signs 
or  symptoms  that  required  urgent  transport 
to  the  hospital.”  At  that  point  Parker  was 
turned  over  to  the  police  on  an  outstand- 
ing warrant. 

He  was  taken  to  the  Spokane  County 
Jail,  where  nurse  Kerrie  Fernlund  examined 
him  and  found  his  blood  sugar  level  was 
extremely  high  at  416  mg/dL,  making  his 
blood  akin  to  “maple  syrup. ’’Fernlund  tried 
to  get  Parker  to  take  insulin  but  he  refused. 
Officials  said  the  jail  customarily  transports 
prisoners  to  the  hospital  when  their  blood 
sugar  level  exceeds  400  mg/dL,  but  stressed 
the  policy  was  informal. 

“Jail  Nurse  Fernlund[’s]  actions  were 
not  a gross  deviation  from  the  standard  of 
care  that  a reasonable  person  would  exercise 
in  the  same  situation,”  Driscoll  wrote  in 
his  statement,  adding,  “While  jail  protocol 
calls  for  someone  to  not  be  accepted  whose 
blood  glucose  reading  is  greater  than  400, 
the  failure  to  do  so  does  not  rise  to  the  level 
of  criminal  negligence.” 

When  jail  guards  discovered  Parker 
had  stopped  breathing  after  they  tased  him 
twice  and  restrained  him,  the  jail  made  a 
series  of  botched  calls  in  an  effort  to  sum- 
mon an  ambulance.  The  first  call  was  made 
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by  a jail  employee  who  reported  a possible 
drug  overdose  but  could  not  say  whether 
Parker  was  awake  and  alert. 

American  Medical  Response  (AMR) 
dispatched  an  ambulance  to  the  jail  as  a 
non-emergency,  one  not  requiring  lights 
or  a siren.  In  fact,  records  show,  it  took  five 
minutes  for  the  crew  just  to  get  on  the  road. 

After  more  than  10  minutes  had  passed 
with  no  ambulance,  the  jail  called  a second 
time.  An  angry  AMR  dispatcher  again 
asked  for  details  about  Parker. 

“You  can’t  even  tell  me  whether  they 
were  conscious  and  alert,  or  [give  me]  an 
age,”  the  dispatcher  said  sharply.  “I  asked 
you  that  information,  you  said  you  didn’t 
have  it.  Do  you  have  that  information  now?” 

“Well,”  the  caller  from  the  jail  replied, 
“it’s  an  unconscious  male,  30  years  of  age, 
possible  O.D.” 

“Unconscious  male  makes  a big  differ- 
ence,” the  dispatcher  said. 

Schaeffer  acknowledged  that  first  re- 
sponders had  “very  vague  and  very  limited” 
information  about  Parker’s  condition.  “It 
was  very  chaotic,”  he  said,  but  noted  that 
a quicker  response  time  by  the  ambulance 
would  not  have  made  a difference  because 


jail  nurses  were  already  trying  to  revive 
Parker.  When  the  AMR  crew  finally  arrived 
to  take  over  resuscitation  efforts,  Parker  was 
already  dead. 

“Looking  through  the  retrospective 
glasses  it’s  easy  to  say  yes,”  Parker  should 
have  been  taken  to  a hospital  after  he  was 
first  examined,  Schaeffer  admitted,  though 
he  warned  against  second-guessing  the 

EMTs. 

“I  don’t  know  what  the  dialogue  was. 
If  someone  says  they  don’t  want  to  go  to 
the  hospital  and  they  are  not  exhibiting 
symptoms  or  signs,”  Schaeffer  said,  add- 
ing, “We  will  not  make  excuses.  If  there  is 
something  here  where  we  made  a clinical 
judgment  that  was  wrong  ...  we  will  own  it 
and  make  it  better.” 

Adding  insult  to  injury,  jail  officials  did 
not  notify  Parker’s  family  that  he  had  died, 
but  instead  posted  on  the  jail’s  website  that 
he  had  been  released  due  to  “death.” 

“I’m  mad!”  exclaimed  Parker’s  mother, 
Christina  Higgins.  “There  is  no  reason 
why  they  did  not  notify  us.  No  reason 
whatsoever.” 

Authorities  could  not  explain  why 
the  jail  failed  to  notify  Parker’s  family  of 


his  death,  but  quickly  deleted  the  online 
notation. 

“When  we  learned  about  the  posting 
under  Mr.  Parker’s  name  on  our  website, 
we  took  steps  to  remove  it  and  make  sure 
this  does  not  happen  again,”  said  Spokane 
County  Sheriff  Ozzie  Knezovich. 

Parker’s  death  led  to  reforms  at  the 
jail.  Schaeffer  announced  new  policies  that 
require  any  arrestee  who  has  ingested  an 
unknown  substance  to  be  taken  to  a hospi- 
tal for  evaluation.  He  said  he  also  clarified 
with  jail  staff  what  information  needs  to 
be  provided  in  911  calls,  and  fire  crews  are 
now  required  to  accompany  all  medical  calls 
dispatched  to  the  jail. 

“We’re  taking  the  opportunity  to 
actually  improve  the  system,”  Schaeffer 
stated.  FI 

Sources:  The  Spokesman-Review,  www. 
inlander.com 
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Apply  for  Dual  Citizenship  Now!! 
Qualify  for  Earlier  Release 
Restore  Your  Rights 
Live  Abroad  After  Your  Conviction 
Get  a New  Start  on  Life 

This  offers  many  benefits.  Not  all 
applicants  qualify,  however  a criminal 
record  does  not  disqualify  an 
application  or  possible  acceptance. 

Call  Today  to  Apply  for 
Your  Dual  Citizenship 
or  Send  an  SASE  for  more  info 

Elite  Services  Group,  LLC 
1240  Winnowing  Way  suite  102 
Mt.  Pleasant,  SC  29466 

615-210-2235 

eliteservicegroupllc7673@gmail.com 
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Fifth  Circuit  Dismisses  Female  Immigration 
Detainees' Sexual  Assault  Claims 


The  Fifth  Circuit  Court  of  Appeals 
held  on  May  6,  2014  that  federal 
employees  responsible  for  overseeing 
immigration  detainee  contracts  were  en- 
titled to  qualified  immunity  even  if  they 
knew  that  female  detainees  were  being 
transported  by  a single  male  employee  in 
violation  of  contractual  requirements,  prior 
to  the  women  being  sexually  assaulted  by 
the  employee. 

This  case  was  brought  by  eight  female 
immigration  detainees  who,  in  separate 
incidents,  were  sexually  assaulted  while 
being  transported  from  the  T.  Don  Hutto 
Residential  Center  (Hutto)  in  Williamson 
County,  Texas  to  the  airport  or  bus  station. 
[See:  PLN,  Dec.  2011,  p.42]. 

Pursuant  to  an  Intergovernmental 
Service  Agreement,  U.S.  Immigration  and 
Customs  Enforcement  (ICE)  contracts 
with  Williamson  County  to  manage  the 
Hutto  facility,  and  the  county  subcontracts 
with  Corrections  Corporation  of  America 
(CCA).  Detainees  are  held  at  Hutto  while 
waiting  to  be  interviewed  by  asylum  of- 
ficers; if  they  establish  a preliminary 
justification  for  asylum,  they  are  released 
and  transported  to  the  bus  station  or  airport. 
The  eight  plaintiffs  were  transported  by 
CCA  employee  Donald  Dunn,  who  sexually 
assaulted  them. 

Dunn  pleaded  guilty  to  charges  related 
to  the  assaults  and  was  sentenced  to  10 
months  in  federal  prison,  plus  a year  in  jail 
on  state  charges.  [See:  PLN,  April  2012, 
p.  1 ] . The  women  filed  a Bivens  action 
against  George  Robertson  and  Jose  Ro- 
sado, ICE  Contracting  Officer’s  Technical 
Representatives  (COTRs)  at  Hutto.  Their 
suit  alleged  that  the  COTRs  knew  Dunn 
had  been  transporting  female  detainees 
alone,  and  that  the  ICE  contract  required 
at  least  one  transportation  officer  of  the 
same  gender  as  the  person  being  trans- 
ported to  reduce  the  risk  of  sexual  assault. 
Thus,  the  women  argued  the  COTRs  were 
deliberately  indifferent  to  a substantial  risk 
of  serious  harm  to  female  detainees  being 
transported  by  Dunn. 

The  COTRs  moved  to  dismiss  the  suit 
on  the  basis  of  qualified  immunity;  the  dis- 
trict court  denied  the  motion,  and  Rosado 


by  Matt  Clarke 

and  Robertson  appealed. 

The  Fifth  Circuit  held  that  even  if  the 
COTRs  had  actual  knowledge  that  Dunn 
was  transporting  the  women  alone,  which 
violated  the  provisions  of  the  contract 
intended  to  reduce  the  risk  of  sexual  as- 
sault, “no  controlling  authority  provides 
that  such  breaches  are  ‘facts  from  which 
the  inference  could  be  drawn  that  a sub- 
stantial risk  of  serious  harm  exists.’”  The 
situation  might  be  different  if  the  female 
detainees  had  alleged  that  the  COTRs  had 
actual  knowledge  of  prior  sexual  assaults  or 


An  Oklahoma  federal  district  court 
denied  a request  to  modify  a protective 
order  to  allow  the  release  of  video  footage 
of  the  treatment  of  a prisoner  prior  to  his 
death  at  the  Tulsa  County  Jail  (TCJ).The 
court  further  held  the  plaintifF’s  descrip- 
tion of  the  video  in  the  motion  did  not 
violate  the  protective  order  because  the 
description  was  made  in  furtherance  of 
the  litigation. 

The  civil  rights  action  at  issue  was  filed 
by  the  estate  of  Elliott  Earl  Williams,  37, 
who  died  in  a cell  at  TCJ  on  October  27, 
2011.  The  suit  alleged  that  Williams  was 
subjected  to  cruel  and  unusual  punishment 
following  his  arrest  five  days  earlier. 

“I  have  never  seen  a more  horrific, 
egregious  violation  of  a human  being’s  civil 
rights  in  the  United  States  as  I have  in  what 
is  displayed  in  the  Elliott  Williams  video,” 
stated  attorney  Daniel  Smolen. 

Williams  exhibited  signs  of  mental 
illness  at  booking,  according  to  the  motion 
that  sought  to  release  surveillance  video  of 
the  last  5 1 hours  of  his  life.  He  reportedly 
crawled  on  his  hands  and  knees,  and  barked 
and  screamed.  He  tried  to  hurt  himself  and 
ran  headfirst  into  the  booking  cell  door. 
Guards  and  staff  employed  by  TCJ’s  private 
medical  contractor,  Correctional  Healthcare 
Management,  assumed  that  Williams  was 
faking  paralysis.  He  had  soiled  himself  and 
was  left  to  lie  on  the  floor  for  10  hours. 

He  was  then  placed  on  a gurney,  taken 


complaints  or  protests  from  Hutto  detainees 
who  had  been  transported.  However,  stand- 
ing alone,  knowledge  that  a policy  intended 
to  minimize  the  risk  of  sexual  assault  was 
being  violated  was  insufficient  for  an  offi- 
cial to  draw  the  inference  that  a substantial 
risk  of  sexual  assault  existed. 

Therefore,  the  Fifth  Circuit  reversed 
and  remanded  the  case  to  the  district  court 
with  instructions  to  dismiss  the  claims 
against  Robertson  and  Rosado  based  on 
qualified  immunity.  See:  Doe  v.  Robertson, 
751  F.3d  383  (5th  Cir.  2014).  P 


to  TCJ’s  medical  unit  and  dumped  into  a 
shower,  where  he  stayed  for  two  hours. 
Afterwards  he  was  moved  to  a medical  cell 
and  placed  on  a bunk  with  only  a blanket. 

While  in  that  cell,  Williams  remained 
naked  and  immobile  for  the  next  three  days. 
He  last  ate  on  October  23,  and  his  last  drink 
of  water,  “other  than  a few  drops  he  man- 
aged to  lick  off  his  fingers,”  was  on  October 
24.  The  next  morning  he  was  dragged  on  his 
blanket  to  a video-monitored  cell. 

“On  one  occasion,  he  attempted  to 
open  one  of  the  food  containers  that  had 
been  thrown  into  his  cell  the  previous  day, 
but  his  efforts  to  do  so  failed,”  the  motion 
stated.  “In  the  process  of  trying  to  open  the 
food  container,  he  spilled  the  cup  of  water. 
The  empty  cup  was  still  in  the  cell  when 
Mr.  Williams  died.” 

A doctor  and  nurse  visited  the  cell  just 
after  8 a.m.  on  October  27.  Vomit  and  saliva 
had  pooled  on  Williams’  face  and  he  had 
little,  if  any,  reflex  in  his  feet.  Yet  he  was 
provided  no  medical  care.  Three  hours  later, 
guards  found  Williams  without  a pulse  and 
not  breathing. 

“As  a final  demonstration  of  the  com- 
plete lack  of  human  respect  shown  Mr. 
Williams  throughout  his  jail  stay,  two  of 
the  nurses  took  a corner  of  Mr.  Williams’ 
blanket,  lifting  and  pulling  on  it  until  Mr. 
Williams’  dead  body  was  sent  sprawling 
across  the  floor.”  An  autopsy  determined 
his  death  was  caused  by  spinal  injuries 
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“due  to  blunt  force  trauma”  and  “a  pattern 
of  dehydration.” 

TCJ  Major  Shannon  Clark  called  Wil- 
liams’ death  an  “unfortunate  situation.” 

The  district  court  found  that  a protective 
order  entered  in  the  lawsuit  should  not  be 
modified  to  release  the  video,  as  such  relief 
was  being  sought  for  entities  that  were  not 
parties  to  the  litigation.  The  proper  procedure 
was  for  the  non-parties  to  intervene.  The 
court  also  held  that  the  plaintiff  representing 


Williams’  estate  did  not  violate  the  protec- 
tive order  because  the  sheriff  had  stipulated 
the  video  and  related  records  were  not  con- 
fidential. Additionally,  the  description  of 
the  video  included  in  the  motion  was  “for 
purposes  of  this  litigation”;  thus,  the  sheriff’s 
request  to  quash  the  motion  was  denied. 

Despite  the  district  court’s  ruling,  the 
video  of  Williams’  abysmal  treatment  at 
TCJ  was  publicly  released  in  July  2013  and 
has  been  widely  viewed  online. 


Correctional  Healthcare  Management 
agreed  to  settle  the  case  in  March  2014  un- 
der undisclosed  terms;  the  lawsuit  remains 
pending  against  the  remaining  defendants, 
including  Tulsa  County  Sheriff  Stanley 
Glanz.  See:  Burke  v.  Glanz,  U.S.D.C.  (N.D. 
Okla.),  Case  No.  4: 1 1 -cv-00720-JED-PJC. 

Additional  sources:  www.tulsaiDorld.com, 
www.ktul.  com,  www.  daily  mail.  co.  uk 


Tasering  Detainee  as  Corporal  Inducement 
Violates  Eighth  Amendment 

by  David  Reutter 


The  Eighth  Circuit  Court  of  Appeals 
has  held  a pre-trial  detainee’s  claim 
that  a guard  used  excessive  force  could 
proceed  where  a jury  could  find  the  guard 
used  a Taser  on  a non-aggressive  detainee 
as  corporal  inducement  to  comply  with 
verbal  orders. 

A few  hours  after  being  booked  into 
jail  in  Conway  County,  Arkansas  on  drug 
charges,  Dwain  Smith  began  yelling  that 
he  was  in  pain  from  pre-existing  lower  back 
problems. Jail  administrator  Rick  Emerson 
instructed  guards  Jacob  Zulpo  and  Jansen 
Choate  to  take  Smith  to  the  a medical 
observation  cell. 

When  the  guards  entered  Smith’s  cell, 
he  “was  lying  down  rocking  back  and  forth, 
moaning”  on  top  of  his  bunk.  Subsequent 
events  were  disputed.  According  to  Zulpo, 
Smith  began  to  “push  and  kick  at  him”  and 
“started  to  turn  violent”  after  he  placed 
his  hand  on  Smith’s  shoulder.  Smith  then 
retreated  back  into  the  bunk,  away  from  the 
guards.  “Zulpo  was  trying  to  get  ahold  of 
[Smith],  to  kind  of  control  him,  and  when 
doing  this,  Zulpo  was  accidentally  kicked 
in  the  mouth,”  Choate  stated. 

In  response  to  the  guards’orders  “to  get 
up  ofF of  [his]  bunk,”  Smith  replied  that  he 


was  in  pain  and  could  not  get  up.  Choate 
then  handed  a Taser  to  Zulpo,  who  had  no 
training  in  its  use.  Zulpo  told  Smith,  “You 
need  to  comply  with  our  orders  or  else  we’re 
going  to  be  forced  to  tase  [you] .”  Smith  was 
then  tased  with  a five-second  burst. 

As  he  lay  on  the  bunk  with  Taser  wires 
embedded  in  his  abdomen,  Smith  again 
told  the  guards  he  could  not  get  up.  Zulpo 
insisted  Smith  get  up  or  he  would  be  tased 
again.  Smith  repeated  he  was  unable  to 
stand;  Zulpo  again  insisted  he  do  so,  then 
tased  Smith  a second  time  as  he  attempted 
to  get  up.  He  warned  Smith  afterwards, 
“We  can  do  this  all  night.”  Smith  fell  to 
the  floor  crying;  he  eventually  got  up  and 
walked  to  the  front  of  the  cell,  leaning  on 
the  walls  for  support.  Zulpo  continued  to 
threaten  further  tasing. 

Smith  sued  Zulpo,  Choate  and  Emer- 
son. The  federal  district  court  denied  their 
motion  for  summary  judgment  on  qualified 
immunity  grounds,  and  they  appealed. 

On  July  16,  2014,  the  Eighth  Circuit 
held  that  while  a reasonable  officer  could 
conclude  deployment  of  a Taser  was  neces- 
sary because  he  thought  Smith’s  kick  was 
purposeful  and  aggressive,  a jury  could  also 
credit  Choate’s  observations  that  the  kick 


was  “accidental”  and  “unintentional, ’’negat- 
ing the  need  for  force. 

“As  to  the  second  Taser  strike,  a jury 
could  find  Smith  was  nonviolent  and  an 
objectively  reasonable  officer  would  not  use  a 
Taser  on  Smith  as  corporal  inducement,”  the 
appellate  court  wrote.  While  force  can  be  used 
to  preserve  “discipline, ’’the  evidence  showed  a 
“nonviolent  pretrial  detainee  in  pain,  seeking 
help,  having  Taser  probes  affixed  to  his  abdo- 
men, no  longer  acting  aggressively  towards 
the  jailers  (if  he  ever  was),  and  attempting  to 
comply  with  Zulpo’s  orders  to  get  up.” 

Having  found  no  necessity  for  the  second 
use  of  force,  the  Court  of  Appeals  also  held 
that  Choate  had  a duty  to  stop  Zulpo  from 
punishing  Smith.  The  Court  found  Emerson 
had  authorized  Zulpo  and  Choate  to  useTas- 
ers  in  the  past,  and  had  “posted  signs  on  the  jail 
walls  warning  prisoners  they  would  be  tased 
for  non-compliance.”The  district  court’s  de- 
nial of  qualified  immunity  to  the  defendants 
was  affirmed  and  the  case  remains  pending 
on  remand.  See:  Smith  v.  Conway  County, 
Arkansas , 759  F.3d  853  (8th  Cir.  2014). 
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New  York  Settles  Wrongful  Conviction  Claim  for  $2.7  Million 


In  November  2012, the  State  of  New 
York  agreed  to  pay  12.7  million  to  settle 
a claim  filed  by  a woman  who  was  wrong- 
fully convicted  and  imprisoned  for  over 
13  years. 

Lynn  DeJac  was  convicted  in  April 
1994  of  the  second-degree  murder  of  her 
13-year-old  daughter,  Crystallynn  Girard, 
who  was  found  naked  in  her  bed  at  their 
Buffalo  home.  An  autopsy  reported  that 
she  had  been  strangled  and  had  non-lethal 
levels  of  cocaine  in  her  system. 

DeJac,  who  had  been  drinking  and 
arguing  with  her  boyfriend,  Dennis  Dono- 
hue, the  night  before  Crystallynn’s  death, 
was  convicted  despite  the  absence  of  any 
physical  evidence.  In  exchange  for  the  dis- 
missal of  unrelated  felony  charges,  DeJac ’s 
friend,  Wayne  Hudson,  falsely  testified  that 
she  had  confessed  to  him  that  she  killed  her 
daughter.  Sentenced  to  a term  of  25  years 
to  life,  DeJac  steadfastly  maintained  her 
innocence. 

In  2007,  the  cold  case  squad  of  the 
Buffalo  Police  Department  took  a second 
look  at  the  evidence  in  Crystallynn’s  death. 
They  discovered  similarities  with  two  other 
murders  that  were  linked  to  Donohue,  one 
involving  a woman  who  was  strangled. 

Police  had  found  blood  on  the  shirt  that 
Donohue  wore  on  the  night  that  Crystallynn 
died  but  it  was  not  tested  at  the  time.  He 
had  no  alibi  for  that  night,  and  had  been 
implicated  in  stalking  DeJac  after  she  ended 
their  relationship. 

The  cold  case  examination  revolved 
around  the  presence  of  Donohue’s  DNA 
at  the  scene  of  Crystallynn’s  death,  as  well 
as  inside  her  vagina.  Based  on  these  find- 
ings, DeJac’s  conviction  was  vacated  on 
November  28,  2007  and  she  was  released 
from  prison. 

A subsequent  re-examination  of  the 
autopsy  records  led  to  a determination 
that  Crystallynn  had  died  due  to  a cocaine 
overdose  and  not  from  strangulation;  the 
original  autopsy  was  in  error. 

Donohue  had  provided  grand  jury  testi- 
mony implicating  DeJac  after  being  granted 
transactional  immunity  by  prosecutors. 
Thus,  he  could  not  be  charged  in  connection 
with  Crystallynn’s  death,  though  he  was 
later  convicted  of  murder  in  another  case 
and  sentenced  to  25  years. 


by  Michael  Brodheim 

In  2008,  within  months  of  being 
cleared  of  criminal  wrongdoing,  DeJac, 
who  married  and  changed  her  name  to 
Peters,  filed  a claim  against  the  State  of 
New  York  pursuant  to  § 8-b  of  the  Court 
of  Claims  Act,  seeking  damages  for  her 
wrongful  conviction  and  imprisonment. 
Four  years  later  she  accepted  the  state’s 
settlement  offer  of  $2.7  million. 

Although  cleared  in  her  daughter’s 
death,  DeJac  never  received  a public  ac- 
knowledgement of  her  innocence  from  law 
enforcement.  To  the  contrary,  according 
to  a federal  lawsuit  that  she  filed  against 
Buffalo  officials,  Joseph  Marusak,  the  As- 
sistant District  Attorney  for  Erie  County  at 
the  time  of  DeJac’s  prosecution,  continued 
to  insist  that  she  had  murdered  Crystallynn. 


The  Fourth  Circuit  Court  of  Ap- 
peals has  affirmed  a grant  of  judgment 
on  the  pleadings  to  two  officers  from  North 
Carolina’s  Charlotte-Mecklenburg  Police 
Department  in  a civil  rights  case  that  al- 
leged they  had  fabricated  evidence. 

In  1999,  Shawn  Massey  was  convicted 
of  robbery  with  a dangerous  weapon,  fe- 
lonious breaking  and  entering,  and  three 
counts  of  second-degree  kidnapping,  which 
resulted  in  an  aggregate  sentence  of  137  to 
183  months. 

The  convictions  stemmed  from  a May 
22, 1998  incident  in  which  the  victim,  Sa- 
mantha Wood,  said  she  returned  home  at 
around  10  a.m.  with  her  two  young  children 
and  found  an  armed  man  at  the  door  of  her 
apartment.  Tie  held  a gun  to  her  eighteen- 
month-old  child,  pushed  the  family  into 
the  apartment  and  attempted  to  rape  her. 

Because  Wood  was  menstruating,  the 
man  instead  searched  for  money  and  Wood 
gave  him  over  sixty  dollars  from  her  purse. 
After  30  minutes  the  man  left  the  apart- 
ment. Despite  his  threat  to  kill  Wood  and 
her  family  if  they  reported  the  incident,  she 
called  the  police. 

The  description  she  gave  to  Officer  J.J. 


The  suit  accuses  Marusak  of  participating  in 
a conspiracy  to  deprive  DeJac  of  her  civil 
rights  and  seeks  $10  million  in  damages. 

Unfortunately,  DeJac  did  not  live  to 
see  an  end  to  the  lawsuit  or  enjoy  her  settle- 
ment for  long;  diagnosed  with  cancer  in 
2013,  she  died  on  June  18,  2014.  She  was 
50  years  old. 

Her  suit  against  the  Buffalo  Police 
Department  and  individual  defendants,  in- 
cluding police  detectives,  remains  pending 
on  behalf  of  her  estate.  See:  Peters  v.  City 
of  Buffalo,  U.S.D.C  (W.D.N.Y),  Case  No. 
1 : lO-cv-00953-WMS-JJM.  P 

Additional  sources:  Associated  Press,  Na- 
tional Registry  of  Exonerations,  www. 
nydailynews.  com 


Ojaniit  was  of  a black  man  who  wore  “his 
hair  pulled  back  from  his  face  and  (4)  small 
braids  on  the  back  of  his  head.”The  next  day 
Officer  Gerald  Esposito  spoke  to  a witness 
who  had  seen  a black  man  exit  the  apart- 
ment, and  reported  that  the  witness  also 
said  the  man  had  small  braids.  Based  upon 
that  identification  and  Massey  being  placed 
near  the  crime  scene,  an  arrest  warrant  was 
obtained.  Massey  subsequently  went  to  trial, 
where  Wood  positively  identified  him;  he 
was  convicted  and  his  conviction  was  af- 
firmed on  appeal. 

In  the  mid-2000s,  the  Wrongful  Con- 
viction Clinic  at  Duke  University  began 
investigating  Massey’s  case.  The  Clinic 
obtained  a series  of  mug  shots  taken  of 
Massey  between  April  18, 1991  and  May 
29,  1998.  Each  showed  him  with  short 
hair.  Two  professional  barbers  submitted 
affidavits  that  Massey  could  not  have  grown 
his  hair  long  enough  to  have  it  braided  in 
cornrows  between  March  9, 1998,  the  date 
one  of  the  mug  shots  was  taken,  and  the 
day  of  the  May  22  crime.  The  Clinic  also 
discovered  that  Wood  had  expressed  doubt 
to  the  prosecutor  that  Massey  was  her  as- 
sailant after  first  seeing  him  in  court. 
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Based  upon  that  evidence,  the  Clinic’s 
investigation  prompted  the  prosecutor  to 
move  to  set  aside  Massey’s  conviction,  and 
he  was  released  after  the  state  court  granted 
the  motion  on  May  6, 2010.  Massey  then 
filed  suit  in  federal  court,  alleging  he  had 
been  wrongfully  arrested,  convicted  and 
imprisoned  for  almost  12  years  based  on 
fabricated  evidence.  He  raised  claims  for 
“violation  of  due  process  under  the  Fifth 
and  Fourteenth  Amendments,  unreason- 
able seizure  and  malicious  prosecution 
under  the  Fourth  and  Fourteenth  Amend- 
ments, and  conspiracy  to  contravene  his 
constitutional  rights.” 

The  defendants  moved  to  dismiss  under 
F.R.C.P.  12(c),  arguing  that  the  complaint 
failed  to  state  a claim.  The  district  court 
granted  their  motion  and  Massey  appealed. 

On  July  21,  2014,  the  Fourth  Circuit 
affirmed  the  dismissal.  The  first  issue  was 
that  Officer  Esposito  had  fabricated  a 
witness  statement  that  the  assailant  wore 
braids.  Massey’s  argument,  that  if  he  did 
not  wear  braids  then  he  could  not  have 
been  the  assailant,  was  an  “overstatement” 
according  to  the  Court  of  Appeals.  Myriad 
factors  “influence  a witnesses]  memory  and 


perception,”  the  Court  noted. 

Moreover,  the  suspect  having  braids 
was  not  a central  issue  at  trial.  The  pros- 
ecution’s case  focused  on  positive  in-court 
identifications  and  contradicting  alibi  evi- 
dence. Thus,  even  if  Esposito  had  fabricated 
the  statement  in  his  report,  there  was  not 
a strong  nexus  with  Massey’s  conviction. 

Next,  the  appellate  court  turned  to 
the  claim  that  Officer  Ojaniit  had  omitted 
in  his  report  the  words  “the  most”  from 
Wood’s  statement,  after  viewing  a photo 
lineup,  that  Massey  looked  “the  most  like” 
her  assailant.  The  Fourth  Circuit  observed 
that  not  only  was  Massey  positively  iden- 
tified and  placed  near  the  crime  scene, 
Ojaniit  had  accurately  described  Wood’s 
complete  statement  to  the  jury  at  trial. 

Further,  Massey  

had  failed  to  object 
to  recommendations 
by  a magistrate  judge 
with  respect  to  the 
defendants’  motion 
for  judgment  on  the 
pleadings,  and  the 
Fourth  Circuit  stated 
that  “Our  precedent 


...  is  ‘replete  with  warnings  that  the  con- 
sequence of  failing  to  file  objections  [to  a 
magistrate’s  report]  is  waiver  of  the  right 
to  appeal.’” 

The  Court  of  Appeals  noted  that  “Fab- 
rication of  evidence  alone  is  insufficient  to 
state  a claim  for  a due  process  violation; 
a plaintiff  must  plead  adequate  facts  to 
establish  that  the  loss  of  liberty  - i.e.,  his 
conviction  and  subsequent  incarceration 
- resulted  from  the  fabrication.”  The  ap- 
pellate court  concluded  that  it  could  not 
be  shown  that  Massey’s  “conviction  was 
a reasonably  foreseeable  result  of  [the] 
initial  act  of  fabrication.”  Consequently, 
the  district  court’s  order  of  dismissal  was 
affirmed.  See:  Massey  v.  Ojaniit,  759  F.3d 
343  (4th  Cir.  2014). 
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San  Antonio,  Texas  Leads  the  State  in  Jail  Suicides 


A 2013  STUDY  OF  JAIL  DEATHS  IN  FOUR 

densely-populated  Texas  counties 
found  that  Bexar  County  leads  the  state 
in  the  number  of  prisoners  who  commit 
suicide.  From  2009  through  2013,  Bexar 
County,  which  includes  San  Antonio,  re- 
ported 12  jail  suicides  according  to  data 
compiled  by  a KSAT-TV  investigative 
news  team. 

Since  the  results  of  the  study  were 
published  on  November  18,  2013,  two 
more  suicides  occurred  at  the  Bexar  County 
Adult  Detention  Center  in  2014. 

The  news  team  determined  that  the 
Harris  County  Jail  in  Houston  reported  six 
suicides  during  the  same  time  period;  Tra- 
vis County  (Austin)  reported  three,  while 
Tarrant  County  (Fort  Worth)  had  just  one 
jail  suicide.  The  report  said  Dallas  County 
officials  refused  to  respond  to  requests  for 
information. 

Bexar  County  Jail  Administrator  Raul 
Banasco  maintained  that  even  though  the 
facility  takes  precautions  to  prevent  self- 
inflicted  deaths,  the  number  of  suicides  is 
not  unusual  for  a jail  of  its  size. 

“The  detention  staff  [and]  the  detention 
deputies,  are  responsible  to  do  supervision 
checks, ’’Banasco  stated.  “Depending  on  the 
category  of  the  individual,  we  provide  them 
with  the  appropriate  supervision.” 

Banasco  said  that  prior  to  his  arrival 
at  the  jail  in  June  2013,  the  number  of  sui- 
cides was  an  even  greater  problem.  “There 
has  been  a history  of  that  type  of  situation 
that’s  occurred  in  this  agency, ”he  admitted. 

“There’s  no  excuse,”  declared  Ana 
Yanez-Correa  with  the  Texas  Criminal 
Justice  Coalition,  a reform  group  that  has 
worked  closely  with  county  commissioners 
to  reduce  the  number  of  prisoner  suicides. 
“Texans  cycle  through  the  local  jails  every 
year  and  let’s  not  forget  many  of  these  peo- 
ple haven’t  yet  been  convicted  of  anything.” 

Banasco  and  others  have  claimed  that 
one  reason  suicides  have  grown  more  com- 
mon in  recent  years  is  the  lack  of  funding 
for  mental  health  care. 

“Local  jail  detentions,  as  well  as  state 
correctional  facilities,  have  now  become 
an  environment  where  we  warehouse  and 
house  and  treat  the  mentally  ill,”  Banasco 
said.  “There  is  a shortage  of  state  mental 
health  beds.” 


by  Matt  Clarke 

“Our  jail  is  essentially  another  men- 
tal health  facility,”  agreed  Joel  Janssen, 
president  of  the  union  that  represents  Bexar 
County  jail  guards. 

Martha  Rodriguez,  who  runs  the 
Detention  Health  Care  System  branch 
of  University  Health  Systems  (UHS),  the 
jail’s  medical  provider,  said  she  believes  the 
increased  number  of  suicides  can  be  traced 
to  a corresponding  increase  in  prisoners 
with  mental  health  conditions  - a trend  her 
agency  has  documented. 

Banasco  said  another  factor  is  that 
detainees  are  not  always  truthful  when 
questioned  during  booking  about  their 
mental  health  problems  and  suicidal  ten- 
dencies. 

“We  ask  them  very  key  questions  - 
trigger  questions  - to  deal  with  medical 
[or]  mental  health  issues,”  he  noted.  “One 
of  the  most  important  aspects  of  deten- 
tion and  corrections  is  the  safety  of  the 
detainee.  Every  inmate,  every  detainee  in 
the  jail,  has  access  to  medical  and  mental 
services  24/7.” 

In  April  2010,  nationally-recognized 
suicide  prevention  expert  Lindsay  M.  Hayes 
delivered  a scathing  report  to  Bexar  County 
officials  that  documented  a long  list  of  fail- 
ures by  jail  and  UHS  staff  in  recognizing 
prisoners  at  risk  of  suicide.  For  example, 
Hayes  found  that  while  the  jail  had  proper 
mental  health  screening  tools,  employees 
were  not  using  them.  Further,  he  said  a 
10-cell  special  section  of  the  jail  called  a 
Suicide  Prevention  Unit  was  a “misnomer,” 
because  it  rarely  housed  prisoners  on  suicide 
watch  and  had  no  “appreciably  enhanced 
services”  other  than  two  guards  and  one 
UHS  staff  member. 

“[I]t  would  appear  that  the  jail  system 
has  an  unexplained  tolerance  for  potentially 
suicidal  behavior  that  has  resulted  in  the 
under-utilization  of  the  Suicide  Prevention 
Unit,  as  well  as  other  units,  for  the  housing 
of  inmates,”  the  report  stated.  Jail  officials 
said  the  unit  has  since  been  revamped. 

Hayes  also  faulted  jail  staff  for  keeping 
prisoners  on  suicide  watch  for  too  short  a 
time  period  and  unnecessarily  stripping 
non-violent  suicidal  prisoners  of  their 
clothing  and  property,  instead  making  them 
wear  “safety  smocks”  without  undergar- 
ments and  placing  them  in  isolation  cells 


for  24  hours  at  a time.  Hayes  said  that 
type  of  confinement  is  known  to  actually 
increase  suicidal  tendencies,  adding  that 
the  average  suicide  watch  of  24  hours  is 
“considerably  less  than  this  writer’s  experi- 
ence in  consulting  with  other  correctional 
facilities  throughout  the  country.” 

Most  of  the  suicides  at  the  Bexar 
County  Adult  Detention  Center  were 
caused  by  asphyxia  via  hanging.  In  2009, 
a record  year  for  suicides,  all  five  prisoner 
deaths  at  the  facility  were  ruled  suicides. 
Previously,  deaths  from  natural  causes,  such 
as  medical  conditions,  exceeded  the  number 
of  suicides  at  the  lock-up. 

In  the  most  recent  incident,  Felix 
Chavarria,  33,  who  was  jailed  awaiting 
trial  on  robbery  charges,  died  in  November 
2014  following  a suicide  attempt  in  his  cell 
on  Thanksgiving  Day.  The  Bexar  County 
Sheriff’s  Office  reported  that  Chavarria  was 
taken  to  University  Hospital,  where  he  died 
later  that  night. 

On  February  7,  2014,  Nathaniel 
Gamez,  25,  was  declared  dead  less  than 
30  minutes  after  a guard  discovered  him 
unconscious  in  his  segregation  cell.  Au- 
thorities said  Gamez,  who  had  a history  of 
incarceration  and  had  returned  to  the  jail 
just  one  day  earlier  for  allegedly  assaulting 
a family  member,  appeared  to  be  “alert  and 
in  normal/good  condition”  when  guards 
last  checked  on  him  before  he  committed 
suicide. 

Family  members  of  prisoners  who 
killed  themselves  have  expressed  frustration 
over  the  county’s  refusal  to  provide  details 
about  what  happened  to  their  loved  ones 
at  the  jail. 

“So  much  of  what  the  county  does,  they 
do  behind  closed  doors,”  stated  attorney 
Jesse  Hernandez,  who  represents  the  family 
of  prisoner  Harlan  McVea,  who  hung  him- 
self in  his  cell  in  2009.  “And  when  people 
like  this  family  come  to  ask  questions  about 
how  this  happened,  why  it  happened,  can 
it  be  prevented,  they’re  stonewalled.  And  it 
leaves  them  no  choice  but  to  come  to  folks 
like  us  and  to  file  a lawsuit  just  to  get  the 
basic  courtesies  of  finding  out  what  hap- 
pened to  their  loved  ones.”S^ 

Sources:  San  Antonio  Current,  www.mysan- 
antonio.com,  www.ksat.com 
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State  of  Washington  Prison  Phone  Justice  Campaign 

Fighting  the  High  Cost  of  Prison  and  Jail  Phone  Calls! 

The  Human  Rights  Defense  Center  (HRDC)  has  been  reporting  on  the  high  cost  of  telephone  calls 
from  prisons,  jails  and  other  detention  facilities  in  the  U.S.  for  over  two  decades  in  its  monthly 
publication  Prison  Legal  News.  An  award  of  funds  from  the  settlement  in  Judd  v.  AT&T,  a prison 
phone-related  lawsuit,  has  allowed  us  to  launch  the  Washington  Prison  Phone  Justice  Campaign 
(WA  PPJ).  The  goal  of  the  campaign  is  to  eliminate  the  kickbacks  paid  by  telephone  companies  to 
detention  facilities  and  to  regulate  the  exorbitant  rates  charged  to  prisoners,  their  families  and  others 
who  accept  prison  phone  calls,  including  attorneys.  Video  visitation,  which  is  following  closely  on 
the  same  path  as  the  prison  phone  industry,  has  also  been  incorporated  into  the  campaign. 

HRDC  co-founded  the  national  Prison  Phone  Justice  Campaign  in  201 1,  which  resulted  in  a historic 
vote  by  the  FCC  in  August  2013  that  capped  the  rates  for  interstate  (long  distance)  prison  phone 
calls  at  $. 25/minute  for  collect  calls  and  $.2 1/minute  for  debit  and  prepaid  calls.  Those  rate  caps 
became  effective  on  February  11,  2014.  While  this  has  helped  millions  of  families  stay  connected 
across  state  lines,  it  did  nothing  for  prisoners  incarcerated  in  Washington  State  who  make  local  and 
intrastate  (in-state)  calls,  estimated  by  the  FCC  to  constitute  85%  of  all  prison  and  jail  calls. 

Studies  show  that  a prisoner’s  ability  to  communicate  with  family  and  friends  while  incarcerated 
results  in  a smoother  transition  upon  release  and  reduces  recidivism.  However,  excessive  phone  rates 
hamper  and  sometimes  eliminate  the  ability  of  prisoners  to  stay  in  touch  with  their  loved  ones. 

We  need  everyone  affected  by  this  issue,  including  prisoners’  family  members  and  attorneys,  to  sign 
on  to  the  WA  PPJ  Campaign  and  tell  us  how  they  have  been  impacted  by  high  prison  and  jail  phone 
rates.  This  can  be  done  by  accessing  the  Campaign’s  website:  www.wappj.org.  Testimonials  and 
video  can  be  uploaded  to  the  site,  or  people  can  call  1-877-410-4863  to  record  their  comments.  Or 
comments  can  be  written  and  mailed  to:  HRDC,  Attn:  WA  PPJ  Campaign,  P.O.  Box  1151,  Lake 
Worth,  FL  33460.  We  also  need  billing  records  from  prepaid  accounts  (2012  to  current)  for  phone 
calls  received  from  detention  facilities,  to  demonstrate  the  actual  rates  charged  to  recipients  of  the 
calls.  Billing  records  can  be  emailed  to:  cwilkinson@humanrightsdefensecenter.org. 

Lastly,  any  donations  to  fund  the  campaign  are  both  needed  and  appreciated;  donations  can  be  made 
at  www.prisonphonejustice.org.  Only  with  your  support  will  we  be  able  to  end  the  abusively  high 
costs  of  prison  and  jail  phone  calls  in  Washington  State.  Thank  you  for  your  support,  and  please  tell 
others  about  the  Washington  Prison  Phone  Justice  Campaign  and  encourage  them  to  join! 
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Book  Review:  Abolishing  the  Broken  U.S.  Juvenile  Justice  System 

by  Hannah  K.  Gold 


By  the  TIME  I WAS  7 YEARS  OLD  I KNEW 
drugs  were  bad.  I didn’t  need  a parent  to 
sit  me  down  on  their  knee  and  tell  me  this 
because  Saturday  morning  cartoons  were 
frequently  interrupted  by  an  advertisement 
brought  to  me  by  Partnership  for  a Drug-Free 
America  in  which  an  18-year-old  Rachael 
Leigh  Cook  smashed  an  egg,  and  then  her 
entire  kitchen,  and  told  me  this  was  so. 

I didn’t  know  this  mid-90s  commer- 
cial was  a revamp  of  an  even  more  famous 
1987  advertisement  featuring  a white,  male 
authority  figure  and  that  same  sinister  egg. 
I didn’t  know  about  the  war  on  drugs,  but  I 
knew  that  Cook  had  the  haircut  I wanted.  I 
couldn’t  have  known  from  this  advertisement 
that  kids  not  too  much  older  than  myself, 
swept  up  in  the  hysterical  rhetoric  of  an 
inner-city  epidemic  of  drugs  and  violence, 
were  being  locked  up  in  droves,  and  that 
increasingly,  these  were  children  of  color.  The 
advertisement  said  drugs  crack  kids’brains  on 
stovetops;  the  other,  silent  reality  was  that  the 
war  on  drugs  cracked  kids’brains  in  solitary. 

That’s  still  the  reality  today.  In  the 
United  States,  it  tends  to  be  the  case  that 
the  real  wars  we’re  fighting  are  behind  walls. 
The  war  on  children  has  been  one  of  those, 
and  is,  perhaps,  the  country’s  greatest  shame. 

According  to  Nell  Bernstein’s  new 
book,  Burning  Down  the  House,  there  are 
currently  66,332  young  people  confined 
in  juvenile  facilities,  two-thirds  of  them  in 
long-term  placement.  Her  impressive  and 
immersive  new  book  focuses  on  the  crimi- 
nalization of  American  young  people,  from 
the  mid-80s  when  the  trend  first  exploded 
to  the  present  day  when  the  United  States 
incarcerates  more  of  its  kids  than  any  other 
industrialized  nation. 

Burning  Down  the  House  is  rich  with 
first-person  accounts  of  what  it’s  like  to 
do  time  in  juvenile  facilities  from  formerly 
incarcerated  youth  whom  Bernstein  met 
during  a decade  spent  editing  a youth 
newspaper  in  San  Francisco. The  book  also 
looks  farther  back,  to  the  founding  of  juve- 
nile detention  centers  in  the  19th  century, 
and  forward  to  what  Bernstein  hopes  will 
be  the  end  of  reforming  the  juvenile  justice 
system  and  the  beginning  of  dismantling  its 
physical  and  ideological  structures. 

Juvenile  facilities,  Bernstein  argues, 
wouldn’t  be  able  to  stay  open  if  it  weren’t  for 


a massive,  media-induced  misconception  of 
youth  violence.  Beginning  in  the  mid-1980s 
stories  of  youth  criminalization  ran  rampant 
through  U.S.  newswires.  Bernstein  cites  a 
1996  study  conducted  by  the  Berkeley  Me- 
dia Studies  Group,  which  found  that  more 
than  half  of  local  news  stories  about  young 
people  at  the  time  focused  on  violence. 

The  number  of  incarcerated  children 
has  decreased  greatly  since  that  study 
came  out  - 41  percent  since  the  rate  of 
juvenile  incarceration  hit  its  peak  in  1995. 
The  common  wisdom  now  is  that  the  issue 
of  youth  confinement  has  been  dealt  with, 
but  the  stench  of  garbage  reporting  from 
decades  past  still  lingers.  Certain  kids  (read 
“black,”  “brown,”  “homeless,”  “drug  ad- 
dicted,” “LGBT”)  are  still  violent  outliers 
who  belong  behind  bars.  If  this  narrative 
isn’t  corrected  there’s  no  reason  why  things 
won’t  get  worse  and  not  better.  “As  things 
stand,”  Bernstein  writes,  “the  recent  drop 
in  juvenile  incarceration  looks  more  like  a 
stock  market  correction  than  a revolution: 
the  current  number  of  youth  in  confinement 
is  almost  identical  to  that  in  the  mid-1980s, 
right  before  that  era’s  pendulum  swing 
swept  thousands  more  youth  behind  bars.” 

Police  arrest  nearly  2 million  juveniles 
every  year,  and  “demographers  predict  that 
one  in  every  three  American  schoolchildren 
will  be  arrested  by  the  age  of  twenty- three.” 
That  alone  is  a travesty,  but  consider  this 
too:  It’s  a certain  kind  of  kid  who  actually 
gets  locked  away  for  large  swaths  of  her 
childhood.  Black  teenagers  are  arrested 
at  five  times  the  rate  of  white  teenagers, 
Latino  teenagers  two  to  three  times  more 
often  than  white  teenagers.  Racism,  writes 
Bernstein,  “drives  [the  juvenile  justice 
system]  at  every  level,  from  legislation  to 
policing  to  sentencing  to  conditions  of 
confinement  and  enforcement  to  parole.” 

The  myth  that  young  people  are  locked 
away  almost  exclusively  for  violent  crimes 
bolsters  the  argument  that  children  of 
color  deserve  to  be  ripped  from  their  com- 
munities and  placed  in  detention  centers. 
In  reality,  while  juvenile  violent  crime  has 
decreased  over  the  past  15  years,  locking  up 
kids  for  minor  offenses  has  become  much 
more  prevalent  thanks  to  longer  sentencing, 
three- strikes  laws,  electronic  monitoring, 
drug  testing  and  other  harsh  tactics  of  the 


criminal  justice  system.  In  2010,  only  one- 
in-four  incarcerated  young  people  were 
charged  for  violent  crimes,  while  40  percent 
were  doing  time  for  low-level  offenses  like 
drug  possession,  violation  of  probation 
and  public  order  offenses.  This  category  of 
child  offenders  also  includes  those  charged 
with  crimes  that  only  kids  can  be  charged 
for,  like  alcohol  possession  and  truancy. 

Then  there’s  this  statistic  Bernstein  notes, 
which  should  outrage  every  single  person  in 
this  country:  African-American  youth  with 
no  prior  convictions  are  48  times  more  likely 
than  white  youth  with  similar  histories  to  be 
incarcerated  for  drug  offenses.  Given  that 
doing  time  as  a child  is  the  best  predictor  of 
whether  an  individual  will  be  incarcerated  as 
an  adult,  such  facilities  are  not  only  complicit 
in  institutional  racism,  but  they  use  the  bod- 
ies of  children  to  perpetuate  it.  You’ve  got  to 
break  more  than  a few  good  eggs  to  keep  the 
prison-industrial  complex  fed. 

Bernstein’s  book  is  also  hard-hitting 
and  heartbreaking  in  its  exploration  of  child 
abuse  within  such  facilities.  The  Depart- 
ment of  Justice’s  Review  Panel  on  Prison 
Rape  found  in  2010  that  12  percent  of 
juvenile  offenders  have  been  sexually  abused 
at  least  once  while  in  prison.  According  to 
the  same  report,  the  rate  of  sexual  abuse  is 
higher  in  juvenile  facilities  than  in  adult 
prisons.  The  majority  of  girls  in  juvenile 
detention  - 73  percent  - have  a history  of 
physical  and  sexual  violence  before  they 
disappear  behind  the  prison  walls. 

Solitary  confinement  is  widely  used  in 
juvenile  facilities  nationwide,  though  some- 
times it  goes  by  other  names  like  “protective 
custody”  and  “reflection  cottages.”  Strip- 
ping children  naked  and  hogtying  them 
before  throwing  them  in  administrative 
segregation  is  still  not  unheard  of.  Nor  is  it 
uncommon  for  a child  to  be  administered 
psychotropic  drugs,  often  to  deal  with 
mental  maladies  that  tend  to  arise  when  a 
young  mind  spends  days,  weeks  or  months 
in  complete  isolation.  Yet,  I’ve  never  seen 
a commercial  that  advised  against  taking 
drugs  from  a correctional  officer. 

Burning  Down  the  House  is  a devastating 
read,  as  any  book  that  is  truthful  about  the 
juvenile  justice  system  is  bound  to  be.  But  a 
radically  hopeful  streak  colors  the  argument 
as  well.  What’s  so  refreshing  about  Bernstein’s 
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prose  is  that  she  is  no  reformist,  but  a true 
believer  in  the  abolition  of  juvenile  facilities. 
The  book  is  punctuated  with  passionate  pleas 
to  “Raze  the  buildings,  free  the  children,  and 
begin  anew”-  never  once  does  she  back  down 
from  this  point.  Bernstein  also  has  harsh 
words  for  so-called  “treatment-based  models” 
like  Red  Wing  in  Minnesota  and  OH  Close 
Youth  Correctional  Facility  in  California. 
These  treatment  centers,  though  undeniably 
nicer  than  the  average  juvenile  facility,  still 
use  solitary  confinement  frequently  and  are 
still  in  fact  prisons,  despite  throwing  the 
word  “boutique”  around  with  some  abandon. 
Bernstein  instead  advocates  for  a combination 
of  therapeutic  methods  in  which  kids  work 
with  their  families  and  therapists  at  their  own 
home  or  in  their  therapist’s  office,  or  are  placed 
with  trained  foster  families  for  a period  of  up 
to  nine  months. 

Since  Bernstein  is  so  singularly  set  on 
bringing  the  house  down,  it  would  have 
been  nice  to  see  her  tie  this  position  to  the 
larger  prison  abolition  movement.  At  times 
she  over-attributes  the  current  crisis  to  a 
misunderstanding  of  youth  violence,  which, 
though  I agree  is  an  enormous  factor,  is  also 
the  symptom  of  a larger  conservative  agenda 


of  racial  apartheid,  enacted  through  the  prison- 
industrial  complex.  This  is,  of  course,  the  story 
that  Michelle  Alexander  detailed  so  powerfully 
in  her  2010  book,  The  New  Jim  Crow. 

Bernstein  knows  only  too  well  that 
when  it  comes  to  locking  up  our  kids, 
money  is  no  obstacle.  “On  average,”  Bern- 
stein writes,  “we  spend  $88,000  per  year  to 
incarcerate  a young  person  in  a state  facil- 
ity - more  than  eight  times  the  $10,652  we 
invest  in  her  education.”But  the  book  is  not 
too  concerned  about  following  the  money, 
whether  that  is  by  examining  the  school-to- 
prison  pipeline  or  the  profit-driven  models 
of  the  U.S.  private  prison  industry. 

Bernstein  does  a much  better  job  of 
drawing  out  these  financial  connections 
in  her  discussion  of  how  juvenile  prisons 
emerged  from  reform  efforts  that  really  had 
more  to  do  with  money  and  moralizing  than 
with  looking  out  for  children.  The  Society 
for  the  Prevention  of  Pauperism  formed 
in  1817  in  New  York  City,  and  was  later 
renamed  the  Society  for  the  Prevention  of 
Juvenile  Delinquency.  This  set  the  stage  for 
the  House  of  Refuge,  the  nation’s  first  de- 
tention facility  for  children,  which  opened 
its  doors  in  1825  to  the  children  of  Euro- 


pean immigrants. Through  allocations  from 
the  state  government,  the  House  of  Refuge 
was  able  to  grow  quickly,  greatly  increasing 
the  number  of  kids  held  there.  Agents  from 
the  House  of  Refuge  scoured  the  streets  for 
bodies  to  fill  their  facility.  They  got  a grant 
from  the  Hospital  Passenger  Fund  with 
money  made  from  imposing  a tax  on  new 
immigrants.  Then  they  received  even  more 
money  by  securing  funding  per  child,  creat- 
ing an  even  greater  incentive  for  expansion. 

Still,  to  her  immense  credit,  Bernstein 
never  takes  her  eye  off  the  ball.  Her  chief  con- 
cern,unlike  the  juvenile  justice  system, is  forthe 
wellbeing  of  young  people.  Her  love  is  for  their 
lives  as  children  - complete  with  play,  and  pas- 
sion, and  turbulence  - not  just  their  potential  to 
be  productive  citizens  within  a capitalist  system. 
Each  argument  she  makes  is  fiercely  protective 
of  their  right  as  human  beings  to  be  more  than 
shells  and  not  to  have  to  live  in  shells.  She  is 
cognizant  of  their  right  to  be  breakable,  and 
critical  of  any  system  that  intentionally  breaks 
them  and  calls  that  justice. 

This  review  was  originally  published,  by 
Truthout  (www.truth-out.org)  on  August 
12,  2014,  and  is  reprinted  with  permission. 
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written  works;  only  photos  and  videos.  They  can  be  taken  inside  or  outside 
of  prison,  but  must  relate  to  prisons,  jails  or  criminal  justice-related  topics.  By 
sending  us  multimedia  content,  you  are  granting  us  permission  to  post  it 
on  our  website.  Please  send  all  submissions  via  email  to: 

CONTENT@PRISOIMLEGALNEWS.ORG 

Please  confirm  in  your  email  that  the  photos  or  videos  are  your  original  content, 
which  you  produced.  Also  please  provide  some  context,  such  as  where  and 
when  they  were  taken.  Your  name  will  not  be  posted  online  or  otherwise  dis- 
closed. Please  spread  the  word  that  PLN  needs  photos  and  videos  for  our  website. 


We  also  need  verdicts  and  settlements  in  cases  won  by  the  plaintiff.  Note 
that  we  are  only  seeking  verdicts,  final  judgments  or  settlements  - not 
complaints  or  interim  orders  in  cases  that  are  still  pending.  If  you've  pre- 
vailed in  court  against  prison  or  jail  staff,  please  send  us  a copy  of  the  verdict, 
judgment  or  settlement  and  last  complaint  so  we  can  post  them  on  our  site 
and  potentially  report  the  case  in  PLN.  If  possible,  please  e-mail  your  submis- 
sions; we  cannot  return  any  hard  copy  documents.  Send  to: 

Prison  legal  News 

P.O.  Box  1151 
Lake  Worth,  FL  33460 
content@prisonlegalnews.org 
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$345,000  Settlement  in  Michigan  Detainee's  Suicide 

by  David  M.  Reutter 


A $345  ,000  SETTLEMENT  WAS  REACHED 

between  Wayne  County,  Michigan,  the 
City  of  Detroit  and  the  estate  of  a pris- 
oner who  committed  suicide  at  the  Wayne 
County  Jail  (WCJ). 

Jason  L.  Smith  was  arrested  on  April 
29,  2009  and  booked  into  WCJ  on  assault 
charges,  including  a sexual  assault  on  his 
mother  that  occurred  the  night  before. 
Documentation  from  the  Harper  Woods 
Police  Department  (HWPD)  stated  that 
Gloria  Smith  said  her  son  had  threatened 
to  kill  himself  if  she  reported  his  crime. 

While  in  the  custody  of  HWPD,  Jason 
was  “clearly  and  definitively  identified  and 
designated  as  a suicide  risk.”  However,  his 
placement  on  suicide  watch  ended  when 
HWPD  transferred  him  to  WCJ,  where 
he  was  formally  charged  and  held  on  $1 
million  bond. 

Despite  being  given  documentation 
and  notice  of  Smith’s  risk  of  suicide,  which 
included  a previous  suicide  attempt  while  in 
the  custody  of  the  Roseville  Police  Depart- 
ment in  November  2007,  WCJ  classified 
him  as  “maximum  security”  and  placed 
him  on  lockdown  without  any  mental  health 
treatment. 

For  the  next  six  days,  Smith  kept  to 
himself  and  was  visibly  depressed.  Another 
prisoner  as  well  as  Smith  filed  medical  re- 
quests stating  that  Smith  was  crying  every 
day;  in  fact,  his  request  said  he  thought  he 
was  “going  to  hurt  myself  or  others.”  He 
sought  treatment  for  his  depression. 

Two  days  after  that  request,  Smith 
was  allowed  out  of  his  cell  for  an  hour  of 
recreation.  A video  camera  recorded  him 
sitting  at  the  end  of  a table  as  he  tied  his 
bed  sheet  into  a noose.  He  stepped  out  of  the 
camera’s  view  holding  the  noose.  Almost 
immediately  afterwards,  a fellow  prisoner 
yelled  for  help  as  he  heard  Smith  choking 
while  hanging  from  the  sheet  that  was  tied 
to  a bar  over  a shower  stall. 

Jail  staff  arrived  and  unsuccessfully 
tried  to  revive  Smith.  He  died  later  that 
day,  on  May  7,  2009,  at  a local  hospital. 
His  estate  sued  Wayne  County  and  the  City 
of  Detroit  in  2010;  the  city’s  liability  was 
related  to  actions  by  EMS  personnel. 

The  parties  ultimately  reached  a settle- 
ment that  was  approved  by  the  federal  district 
court;  Wayne  County  paid  $325,000  to  re- 


solve the  case  and  the  City  of  Detroit  paid 
$20,000.  The  settlement  included  $33,000 
in  sanctions  assessed  against  the  defendants 
for  discovery-related  issues.  Smith’s  estate 


On  September  5,  2014,  the  Third 
Circuit  Court  of  Appeals  affirmed 
the  denial  of  qualified  immunity  to  su- 
pervisory prison  officials  for  inadequate 
third-party  medical  care  resulting  in  a 
prisoner’s  suicide. 

The  Delaware  Department  of  Correc- 
tions (DOC)  operates  the  Howard  R.  Young 
Correctional  Institution  (HRYCI).  On  June 
17,  2002,  the  DOC  contracted  with  First 
Correctional  Medical,  Inc.  (FCM),  a for- 
profit  company,  to  provide  medical  care  to 
prisoners  at  HRYCI.  The  contract  outlined 
FCM’s  required  standards  of  care,  and 
specified  that  “[t]o  the  extent  that  the  health 
care  standards  of  the  American  Correctional 
Association  and  the  National  Commission 
on  Correctional  Health  Care  (‘NCCHC’) 
differed,  FCM  was  to  adhere  to  the  higher 
standard.” 

In  1997,  the  NCCHC  published  intake 
screening  standards  for  correctional  facili- 
ties. Those  standards  were  updated  in  2003, 
but  FCM  violated  its  contract  by  failing  to 
implement  the  NCCHC’s  2003  guidelines. 
It  also  did  not  properly  implement  the  1997 
standards. 

Then-DOC  Commissioner  Stanley 
Taylor  and  HRYCI  Warden  Ralph  Wil- 
liams were  aware  of  the  deteriorating 
quality  of  FCM’s  medical  services.  Wil- 
liams admitted  he  knew  that  1)  “FCM’s 
performance  had  degraded  significantly”; 
2)  “FCM  may  not  have  been  fulfilling  its 
contractual  obligations”  and  “may  have 
been  intentionally  short-staffing  to  save 
money”;  and  3)  “inmate  [medical]  com- 
plaints had  increased.” 

Taylor  acknowledged  that  NCCHC 
audits  had  “identified  deficiencies  in  health 
care  provision  in  the  Delaware  prison 
system.  He  also  suspected  that  FCM  was 
intentionally  leaving  positions  vacant  in 


was  represented  by  the  law  firm  of  Good- 
man and  Hurwitz,  RC.  See:  Smith  v.  Wayne 
County , U.S.D.C.  (E.D.  Mich.),  Case  No. 
2:10-cv-14257-NGE-DRG.  P 


order  to  save  money.”  Further,  Taylor 
knew  that  FCM  was  repeatedly  in  non- 
compliance  with  its  contractual  obligations. 
In  May  2005,  he  informed  FCM  that  the 
DOC  “would  be  terminating  the  contract” 
due  to  “serious  deficiencies”  in  health  care 
delivery,  as  described  in  a recent  NCCHC 
audit  report. 

Sadly,  that  decision  came  six  months 
too  late  for  prisoner  Christopher  Barkes,  “a 
troubled  man  with  a long  history  of  mental 
health  and  substance  abuse  problems.” 

On  March  15, 1997,  Barkes  killed  two 
people  in  a drunk  driving  accident.  While 
serving  a two-and-a-half-year  sentence  for 
that  offense,  he  attempted  suicide  at  HRYCI 
in  October  1997.  Following  his  release,  he 
again  attempted  suicide  in  December  2003, 
by  overdosing  on  heroin  and  vodka.  On 
September  10, 2004,  he  tried  to  kill  himself 
twice  in  one  day. 

In  November  2004,  Barkes  was  con- 
fined at  HRYCI  on  a probation  violation. 
An  FCM  licensed  practical  nurse  conducted 
a medical  intake  screening  but  did  not 
discover  his  extensive  history  of  mental 
illness,  repeated  suicide  attempts  and 
substance  abuse  addiction.  He  was  housed 
alone  in  an  intake  cell  and  not  placed  on 
suicide  watch. 

Barkes  called  his  wife  and  told  her 
that  he  “can’t  live  this  way  anymore” 
and  intended  to  kill  himself;  his  wife 
did  not  notify  prison  officials.  He  was 
found  hanging  by  a sheet  the  next  morn- 
ing and  resuscitation  attempts  were 
unsuccessful. 

On  February  16,  2006,  Barkes’  wife 
and  children  filed  a federal  lawsuit  against 
Taylor,  Williams  and  FCM,  alleging  that 
they  were  deliberately  indifferent  to  Barkes’ 
risk  of  suicide  and  mental  health  needs. 
The  district  court  entered  default  judg- 
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ment  against  First  Correctional  Medical 
and  awarded  $850,000  in  damages.  [See: 
PLN,  Sept.  2010,  p.32].  The  court  denied 
qualified  immunity  to  the  other  defendants, 
and  Taylor  and  Williams  filed  an  interlocu- 
tory appeal. 

The  Third  Circuit  affirmed  in  a lengthy 
decision,  concluding  that  factual  disputes 
precluded  qualified  immunity.  The  ap- 
pellate court  held  that  “a  reasonable  juror 


could  find”  three  things  in  support  of  that 
conclusion:  1)  “that  Appellants  were  aware 
of  an  unreasonable  risk  that  FCM’s  declin- 
ing performance  would  result  in  a failure 
to  treat  or  a mistreatment  of  an  imnate’s 
serious  medical  condition”;  2)  “by  failing 
to  enforce  FCM’s  compliance  with  NCCHC 
standards  as  required  by  their  contract, 
Appellants  were  deliberately  indifferent 
to  the  risk  that  FCM’s  flagging  quality 


would  result  in  a violation  of  an  inmate’s 
constitutional  rights”;  and  3)  “that  Barkes’s 
suicide  was  caused  by  Appellants’  failures 
to  supervise.” 

One  appellate  judge  dissented.  The 
case  remains  pending  on  remand,  with  a 
trial  date  scheduled  for  November  9, 2015. 
See:  Barkes  v.  First  Correctional  Medical, 
766  F.3d  307  (3d  Cir.  2014),  petition  for 
cert,  filed. 


Reading  Death  Row  Prisoner's  Legal  Mail 
States  Sixth  Amendment  Claim 


The  Ninth  Circuit  has  held  that  a 
prison  guard’s  act  of  reading  a prisoner’s 
legal  mail  - not  merely  inspecting  or  scan- 
ning it  - constitutes  a Sixth  Amendment 
violation. 

The  Court  of  Appeals  reversed  a 
district  court’s  order  dismissing,  at  the 
screening  stage,  a pro  se  civil  rights  action 
filed  by  Arizona  death  row  prisoner  Scott 
D.  Nordstrom.  Nordstrom  alleged  in  his 
complaint  that  on  May  2, 2011,  he  prepared 
a letter  to  mail  to  an  attorney  challenging 
his  murder  conviction. 

The  letter  was  placed  in  an  envelope 
marked  legal  mail  and  addressed  to  “At- 
torney at  Law  Sharmila  Roy,  Esq.”  Prison 
guard  F.  Hawthorne  was  conducting  a se- 
curity walk  when  Nordstrom  informed  him 
that  he  had  legal  mail  ready  to  be  processed. 
Hawthorne  removed  the  correspondence 
from  the  envelope  and  “read  the  content.” 

Nordstrom  protested  that  the  letter  was 
a confidential  attorney-client  communica- 
tion that  should  not  be  read.  Hawthorne, 
according  to  the  Ninth  Circuit,  “told  him 
to  go  pound  sand.”  After  exhausting  his 
administrative  remedies  Nordstrom  filed 
a lawsuit  claiming  that  he  was  forced  “to 
cease  conveying  critically  sensitive  infor- 
mation concerning  necessary  aspects  of 
his  case  for  appellate  adjudication  to  his 
attorney, ’’because  prison  officials  had  stated 
in  response  to  his  grievance  that  they  could 
read  his  outgoing  legal  mail.  The  district 
court  dismissed  the  suit  for  failure  to  state 
a claim  and  Nordstrom  appealed. 

In  U.S.  criminal  law,  “the  right  to 
privately  confer  with  counsel  is  nearly 
sacrosanct,”  the  appellate  court  wrote  in 
an  August  11, 2014  decision.  “It  is  obvious 
to  us  that  a policy  or  practice  permitting 


by  David  Reutter 

prison  officials  to  not  just  open  or  scan,  but 
to  read  an  inmate’s  letters  to  his  counsel  is 
highly  likely  to  inhibit  the  sort  of  candid 
communications  that  the  right  to  counsel 
and  the  attorney-client  privilege  are  meant 
to  protect.” 

The  Court  of  Appeals  stated  it  “takes 
no  stretch  of  the  imagination”  to  conclude  a 
prisoner  would  become  reluctant  to  disclose 
personal  or  legal  details  related  to  his  case 
“if  he  knows  that  a guard  is  going  to  be 
privy  to  them,  too.” 

Supreme  Court 
precedent  requires 
the  opening  of  a 
prisoner’s  incom- 
ing legal  mail  in  his 
presence  “to  prevent 
officials  from  read- 
ing the  mail  in  the 
first  place.” 

The  Ninth 
Circuit  emphasized 
that  prison  officials 
are  not  prevented 
from  inspecting  a 
prisoner’s  outgo- 
ing legal  mail  in  his 
presence,  to  ensure 
that  it  does  not  con- 
tain, for  example,  a 
“map  of  the  prison 
yard,  the  time  of 
guards’  shift  chang- 
es, escape  plans,  or 
contraband.” 

However,  Nor- 
dstrom presented  a 
claim  that,  if  proven 
true,  would  consti- 
tute the  chilling  of 


his  Sixth  Amendment  right  to  private 
consultation  with  counsel,  which  would  in 
turn  entitle  him  to  injunctive  relief.  As  such, 
the  district  court’s  order  of  dismissal  was 
reversed,  with  Justice  Jay  Scott  Bebee  (the 
author  of  a controversial  “torture  memo” 
during  the  Bush  administration)  issuing  a 
dissenting  opinion.  The  case  remains  pend- 
ing on  remand  and  Nordstrom  remains  on 
death  row.  See:  Nordstrom  v.  Ryan,  762  F.3d 
903  (9th  Cir.  2014).  ft 
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Lawsuit  Over  Suicide  of  Oregon  Prisoner  Settles  for  $1 00,000 

by  Mark  Wilson 


The  mother  of  an  autistic  Oregon 
prisoner  who  committed  suicide  shortly 
before  his  scheduled  release  accepted 
1100,000  to  settle  her  suit  against  state 
prison  officials. 

As  previously  reported  in  Prison  Legal 
News,  Richard  Gifford,  22,  suffered  from 
“a  pervasive  developmental  disorder,  or 
autism  spectrum  disorder,”  along  with  a 
cognitive  disorder  and  possible  opposi- 
tional defiant  disorder.  [See:  PLN,  May 
2013,  p.24]. 

He  began  serving  a five-month  sentence 
in  the  custody  of  the  Oregon  Department 
of  Corrections  in  late  2009,  and  was  trans- 
ferred to  the  Oregon  State  Penitentiary 
(OSP)  on  January  3,  2010. 

Within  “four  months  at  OSP,  he  was 
charged  with  14  incidents  of  miscon- 
duct,” his  mother  alleged.  Gifford  was 


confined  in  segregation  for  all  but  12 
days  between  December  25,  2009  and 
May  5,2010. 

Despite  being  scheduled  for  release 
on  May  15,  2010,  Gifford  sent  goodbye 
letters  to  his  family  and  the  family  dog 
in  April.  “The  letters  described  psychotic 
episodes  and  stated  that  he  was  going  to 
die  in  custody,”  according  to  the  lawsuit. 
“He  told  his  younger  brother  that  now  he 
would  be  in  charge.  His  letter  to  the  family 
dog  stated  that  he  was  not  going  to  be  able 
to  bring  him  a bone.” 

Ten  days  before  his  release,  Gifford 
was  found  dead  in  his  segregation  cell;  an 
autopsy  determined  his  death  was  due  to 
“intravenous  injection  of  undetermined 
drug  or  toxin.” 

On  December  19,  2011,  Gifford’s 
mother,  Deborah,  and  his  estate  filed  a 


federal  complaint  against  prison  officials, 
alleging  deliberate  indifference  to  his  seri- 
ous mental  health  needs  and  violations  of 
the  Americans  with  Disabilities  Act. 

The  lawsuit  was  amended  in  2013  to 
allege  that  Gifford  had  obtained  the  drug 
he  used  to  kill  himself  through  the  prison’s 
contraband  drug  network.  It  also  claimed 
that  it  was  easier  to  obtain  drugs  inside  OSP 
than  it  was  outside  of  prison. 

Deborah  Gifford  subsequently  entered 
into  a settlement  agreement  with  the  state 
to  resolve  all  of  her  claims,  including  costs 
and  attorney  fees,  for  $100,000.  As  part 
of  the  settlement,  the  state  did  not  admit 
any  wrongdoing  and  Gifford  and  her  at- 
torney, Lynn  Walsh,  agreed  not  to  make 
any  statements  to  the  contrary.  See:  Gifford 
v.  Oregon,  U.S.D.C.  (D.  Ore.),  Case  No. 
6:ll-cv-06417-TC.  P 


Civilly  Committed  Sex  Offenders 
Increasingly  Released  in  Wisconsin 

by  Matt  Clarke 


The  State  of  Wisconsin  is  releasing 
more  violent  sex  offenders  who  were 
civilly  committed  following  their  prison 
sentences,  in  part,  officials  say,  because  the 
state’s  treatment  program  is  working  and 
the  offenders  are  less  likely  to  recidivate 
than  previously  believed. 

According  to  a Wisconsin  Center  for 
Investigative  Journalism  analysis  of  data 
from  the  Sand  Ridge  Secure  Treatment 
Center,  the  state’s  civil  commitment  facility, 
the  number  of  releases  more  than  tripled 
from  2009  to  2013.  The  analysis  found 
that  114  offenders  were  released  during 
that  period,  up  from  only  31  during  the 
previous  five  years. 

Many  of  those  discharged  were  re- 
quired to  wear  electronic  monitors  but 
did  not  have  to  undergo  further  treat- 
ment. However,  an  increasing  number  of 
the  released  sex  offenders  were  placed  on 
“supervised  release,”  meaning  they  must 
participate  in  intensive  treatment  in  addi- 
tion to  monitoring.  Officials  said  the  use  of 
such  supervision  for  released  sex  offenders 
will  expand  under  legislation  signed  into 
law  by  Governor  Scott  Walker  in  Decem- 
ber 2013. 


“The  increased  number  of  patients  on 
supervised  release  in  Wisconsin  does  not 
place  communities  at  greater  risk,  as  long 
as  those  patients  have  been  treated  and 
are  well-managed,”  stated  Lloyd  Sinclair, 
director  of  court  assessment  and  community 
programs  at  Sand  Ridge. 

Officials  said  the  state  had  been  us- 
ing data  from  around  1980  to  assess  the 
risk  that  sex  offenders  would  commit  new 
crimes  if  released.  Risk  assessments  are  now 
based  on  updated  information  gathered  on 
sex  offenders  released  during  the  1990s, 
plus  a decade’s  worth  of  follow-up  data. 
As  a result,  some  patients  at  Sand  Ridge  no 
longer  qualify  for  continued  commitment. 

An  August  2013  state  audit  report  on 
the  supervised  release  program  predicted 
that  the  number  of  sexually  violent  offend- 
ers discharged  on  supervised  release  will 
reach  an  average  of  43  in  fiscal  year  2015  - 
more  than  double  the  average  of  21  during 
fiscal  year  2010. 

“The  increasing  number  of  individuals 
on  supervised  release  is  explained,  in  part, 
by  recent  research  that  has  determined  that 
certain  types  of  individuals  are  less  likely  to 
commit  additional  sexual  offenses  than  had 


previously  been  thought,”  the  audit  stated. 

Some  critics  have  speculated  that  the 
high  cost  of  housing  violent  sex  offenders, 
compared  to  the  lesser  cost  of  supervised 
release,  may  be  one  motivation  for  the  in- 
creasing number  of  discharges,  but  others 
wonder  if  the  savings  are  worth  the  risk. 

When  the  Wisconsin  legislature  first 
passed  the  Sexually  Violent  Persons  Law 
that  allowed  civil  commitment  of  certain 
sex  offenders  who  had  completed  their 
prison  terms,  the  additional  expense  was 
expected  to  be  minimal.  However,  the 
annual  cost  of  confining  and  treating  the 
roughly  350  sex  offenders  housed  at  Sand 
Ridge  has  approached  $50  million. 

In  2001,  it  cost  the  state  $87,000  per 
year  to  house  and  treat  a sexually  violent 
offender;  by  fiscal  year  2014  that  cost  had 
grown  to  roughly  $147,000  annually.  The 
supervised  release  program  is  not  as  expen- 
sive, costing  “only”  $119,000  per  offender. 

“We  don’t  have  enough  information  to 
say  if  this  program  works  or  if  it  doesn’t,” 
contended  state  Senator  Kathleen  Vinehout 
at  a September  2013  hearing  to  review  the 
audit  of  the  supervised  release  program.  “Is 
this  a good  investment  of  our  resources?” 
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“This  money  is  necessary  to  spend  to 
keep  these  people  locked  up,”  countered 
state  Rep.  Dean  Kaufert.  “It  is  costly  and  it 
is  expensive  to  house  them.  [Sand  Ridge] 
is  a very  high-risk  secure  facility  and  it’s 
costly  to  operate.  But  my  constituents  have 
never  told  me  that  this  is  money  they  don’t 
want  to  spend.” 

Rep.  Patricia  Strachota,  who  chairs  the 
committee  examining  the  criteria  for  the 
discharge  and  supervised  release  of  civilly 
committed  sex  offenders,  agreed. 

“This  is  a public  safety  issue,”  she  said. 
“I  don’t  think  a price  tag  can  be  put  on 
public  safety  as  it  relates  to  individuals  who 
have  been  committed  under  Chapter  980 
[the  law  that  governs  civil  commitment 
of  sex  offenders].  I don’t  think  cost  is  a 
consideration  when  you  look  at  whether  an 
individual  is  ready  to  be  discharged.” 

Even  though  communities  and  victims 
often  balk  at  the  release  of  sex  offenders, 
officials  have  acknowledged  there  are  limits 
to  the  state’s  ability  to  confine  people  not 
for  offenses  they  have  committed,  but  for 
crimes  they  might  commit  in  the  future. 

“It’s  a balance  between  cost-effective- 
ness and  having  a safe  situation,”  explained 
state  Sen.  Robert  Cowles  at  the  audit 
hearing. 

“For  people  who  are  victims  of  any 
violent  offense,  especially  sexual  assault, 
many  of  them  would  feel  best  if  the  person 
who  harmed  them  was  locked  up  in  prison 
forever, ’’said  Jill  Karofsky,  executive  director 
of  the  Wisconsin  Office  of  Crime  Victim 
Services. 

David  Thornton,  the  research  and 
treatment  director  at  Sand  Ridge,  noted 
the  growing  number  of  sex  offender  releases 
matches  a national  trend  among  the  states 
to  discharge  more  civilly  committed  sex 
offenders. 

“This  may  reflect  the  maturing  of  treat- 
ment programs  and  the  gradual  discovery 
that  under  the  right  conditions  it  is  pos- 
sible to  selectively  release  these  individuals 
without  exposing  the  community  to  greater 
danger,”  he  said. 

A study  of  67  Wisconsin  sex  offenders 
released  from  civil  commitment  from  1994 
through  2010  found  that  within  three  years  of 
their  release,  1 8 had  committed  new  crimes. 
Of  those,  five  were  convicted  of  sex  offenses. 
Forty-nine  of  the  released  offenders  did 
not  recidivate.  Deborah  McCulloch,  Sand 
Ridge’s  director,  said  the  rate  of  reoffending 
for  new  sex  offenses  is  around  5%. 


“While  they  are  under  supervision,  it’s 
about  2 percent;  after  discharge,  it  goes  up 
to  about  5 percent,”  she  stated.  “That’s  very 
much  less  than  you  would  expect.” 

To  ensure  that  only  those  who  are 
dangerous  are  civilly  committed,  the 
Department  of  Corrections  screens  sex 
offenders  being  released  from  prison.  To 
be  confined  under  Chapter  980,  a prisoner 
must  have  committed  a sexually  violent 
crime,  be  suffering  from  a mental  disorder 
and  be  detennined  to  be  a danger  to  others. 
The  courts  ultimately  decide  whether  a 
civilly  committed  offender  may  be  released 


using  the  criteria  of  whether  he  or  she  is 
deemed  more  likely  than  not  to  reoffend. 

Although  some  of  the  civilly  com- 
mitted sex  offenders  at  Sand  Ridge  do  not 
participate  in  treatment,  others  welcome 
the  opportunity  to  finally  gain  their  free- 
dom. “Our  patients  do  see  a way  out,”  said 
McCulloch,  who  added  that  80%  of  Sand 
Ridge’s  patients  participate  in  treatment 
programs.  “We  have  an  excellent  treatment 
program  and  there’s  hope.” 

Sources : www.greenbaypressgazette.  com, 
http://wisconsinwatch.org 


Oregon  Courts  Must  Give  Notice 
before  Amending  Judgment 

by  Mark  Wilson 


On  August  6,  2014,  the  Oregon 
Court  of  Appeals  reversed  a lower 
court’s  second  amended  judgment  that 
reinstated  a former  prisoner’s  lifetime  term 
of  post-prison  supervision  (PPS).The  lower 
court  lacked  authority  to  amend  the  judg- 
ment, because  the  parties  were  not  provided 
notice  or  an  opportunity  to  be  heard. 

In  1994,  Larry  Nobles,  aka  Henry 
Jackson,  pleaded  no  contest  to  murder  and 
was  sentenced  to  144  months  in  prison  and 
a lifetime  PPS  term. 

Oregon  trial  courts  retain  jurisdiction 
to  delete  or  modify  erroneous  aspects  of  a 
judgment  under  ORS  138.083(l)(a):  “The 
court  may  correct  the  judgment  either  on 
the  motion  of  one  of  the  parties  or  on  the 
court’s  own  motion  after  written  notice  to 
all  the  parties.” 

Invoking  ORS  138.083(l)(a),  Nobles 
moved  the  trial  court  for  the  reduction 
of  his  PPS  term  to  three  years.  The  trial 
court  granted  the  motion  and  entered  an 
amended  judgment  reflecting  the  change. 

Two  days  later,  however,  acting  sua 
sponte  and  without  notice  to  either  party, 
the  trial  court  issued  an  “amended  amended 
judgment,” reversing  its  earlier  PPS  reduc- 
tion and  reinstating  the  lifetime  PPS  term. 

Nobles  appealed,  arguing  that  the  court 
had  violated  ORS  138.083  (l)(a)  and  his  con- 
stitutional rights  when  it  failed  to  give  him 
notice  or  an  opportunity  to  be  heard  on  the 
second  amended  judgment.  He  also  argued 
that  the  lifetime  PPS  term  violated  state  law. 

The  Court  of  Appeals  agreed  that 
“written  notice  ...was  an  explicit  prerequi- 


site to  the  trial  court’s  authority  to  act  under 
ORS  138. 083. ’’Having  failed  to  provide  no- 
tice, “the  trial  court  lacked  the  authority  to 
amend  the  amended  judgment.”  Finding  it 
unnecessary  to  reach  Nobles’ constitutional 
claims,  the  appellate  court  vacated  the  lower 
court’s  second  amended  judgment  and  re- 
manded for  further  proceedings. 

The  decision  effectively  reinstated  the 
three-year  PPS  term  imposed  by  the  first 
amended  judgment.  The  Court  of  Appeals 
did  not  address  the  opposing  arguments 
about  the  correct  PPS  term,  finding  those 
arguments  “may  appropriately  be  made  to 
the  trial  court  on  remand.” 

The  state  will  likely  invoke  ORS 
138.083(l)(a)  - or  the  trial  court  will  do  so 
on  its  own  motion  with  proper  notice  to  the 
parties  - to  reinstate  Nobles’  lifetime  PPS 
term.  See:  State  v.  Nobles , 264  Ore.  App. 
580, 333  P.3d  1077  (Or.  Ct.  App.  2014). 
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Dismissal  of  Challenge  to  Texas  City's 
Sex  Offender  Restrictions  Reversed 

by  Matt  Clarke 


The  Fifth  Circuit  Court  of  Appeals 
has  reversed  the  dismissal  of  a challenge 
to  the  constitutionality  of  a city’s  sex  of- 
fender residency  restrictions. 

In  2008,  Lewisville,  Texas  enacted  an 
ordinance  prohibiting  registered  sex  offend- 
ers whose  offenses  involved  a minor  from 
establishing  a residence  within  1,500  feet 
“of  any  premises  where  children  commonly 
gather.”  That  included  public  and  private 
schools,  public  parks  and  playgrounds, 
public  and  semi-public  swimming  pools, 
public  or  non-profit  recreation  facilities, 
day  care  centers  and  video  arcades. 

Aurelio  Duarte  was  convicted  of  online 
solicitation  of  a minor,  sentenced  to  eight 
years  in  prison  and  subsequently  released. 
His  family  lived  in  Lewisville,  where  his 
daughters  were  enrolled  in  school.  His  wife 
worked  nearby  and  they  wanted  to  remain 
in  the  city. 

Mrs.  Duarte  began  looking  for  suit- 
able housing  even  before  her  husband  was 
released  from  prison.  On  nine  occasions 
she  contacted  the  Lewisville  Sex  Offender 
Registry  to  check  whether  houses  she  was 
interested  in  purchasing  were  outside  the 
areas  prohibited  by  the  ordinance.  Six  were 
within  prohibited  areas  and  two  sold  before 
she  received  an  answer.  She  was  told  not  to 
purchase  the  last  one  until  Mr.  Duarte  was 
free,  as  a day  care  might  open  within  1,500 
feet  which  would  make  it  prohibited. 

When  Aurelio  Duarte  was  finally  re- 
leased, the  only  non-prohibited  housing  the 
family  could  find  was  a 275-square-foot, 
one-bedroom  motel  room  on  the  service 
road  of  the  interstate  highway.  Persistent 
efforts  to  find  other  housing  failed.  The 
Duartes  filed  a civil  rights  action  pursuant 
to  42  U.S.C.  § 1983,  challenging  the  con- 
stitutionality of  the  city’s  ordinance.  The 
federal  district  court  dismissed  their  claims 
for  lack  of  standing  and  alternatively  as 
moot,  because  after  filing  suit  the  Duartes 
had  moved  to  a nearby  town. 

On  July  22,  2014,  the  Fifth  Circuit 
rejected  the  district  court’s  dismissal  of 
Mrs.  Duarte  and  the  children  for  lack  of 
standing  as  they  were  not  registered  sex 
offenders,  because  the  dismissal  overlooked 
the  “practical  impact”  of  the  ordinance  on 


the  family.  To  live  together  and  comply  with 
the  ordinance,  the  Duartes  had  to  reside  in  a 
motel  and  ultimately  move  away  from  Lew- 
isville. “Therefore,  the  ordinance  interfered 
with  the  Duartes’  lives  ‘in  a concrete  and 
personal  way’  which  the  Supreme  Court 
has  held  is  sufficient  to  confer  standing.” 

The  Court  of  Appeals  also  rejected 
the  district  court’s  finding  that  Aurelio 
Duarte  lacked  standing  because  he  was 
never  prosecuted  under  the  ordinance. 
“[I]t  is  not  necessary  that  [Mr.  Duarte]  first 
expose  himself  to  actual  ...  prosecution  to 
be  entitled  to  challenge  a statute  that  he 
claims  deters  the  exercise  of  his  consti- 
tutional rights,”  the  Court  wrote.  It  also 
noted  that  the  Duartes  need  not  prove  that 
the  ordinance  alone  prevented  them  from 
purchasing  or  renting  every  possible  house 


On  July  17,  2014,  the  Seventh  Cir- 
cuit  Court  of  Appeals  reinstated  a 
lawsuit  filed  by  a mentally  ill  Wisconsin 
prisoner  who  claimed  he  was  subjected 
to  months  of  cruel  and  inhumane  living 
conditions. 

While  incarcerated  at  the  Green  Bay 
Correctional  Institution  (GBCI),  John 
Townsend  had  a mental  condition  that 
caused  him  to  engage  in  disruptive  behavior. 
In  response  to  his  behavior,  which  included 
fights  and  repeated  suicide  attempts,  GBCI 
imposed  a “Behavior  Action  Plan,”  or  BAP, 
which  included  loss  of  property  and  privileges. 

BAPs,  which  do  not  afford  the  prisoner 
a hearing  or  chance  to  object,  are  reviewed 
on  an  “ongoing  and  regular  basis”  accord- 
ing to  GBCI  officials.  In  Townsend’s  case, 
he  was  subjected  to  BAPs  numerous  times, 
including  one  for  259  days.  For  at  least  90 
of  those  days  he  was  either  naked  or  issued 
only  a paper  gown.  For  106  days  he  was  not 
given  a mattress,  pillow  or  sheets  and  was 
forced  to  sleep  on  a concrete  slab.Townsend 
was  also  not  allowed  a towel,  soap  or  toilet 


in  Lewisville.  Instead,  they  needed  only  to 
show  that  the  ordinance  “treats  them  differ- 
ently” by  making  it  “more  burdensome”  to 
rent  or  purchase  a home. 

The  difficulties  in  finding  a home  were 
traceable  to  the  ordinance,  and  the  fact  that 
the  Duartes  moved  to  a nearby  city  after 
filing  suit  did  not  moot  the  case  (they  also 
sought  monetary  damages,  which  precluded 
a finding  of  mootness).  The  record  indicated 
the  ordinance  vastly  reduced  the  number  of 
homes  available  for  the  Duartes  to  rent  or 
purchase  and  that  they  had  actively  tried  to 
find  a residence  in  Lewisville.  Therefore, 
the  judgment  of  the  district  court  was  re- 
versed; the  case  remains  pending  on  remand 
and  is  scheduled  for  a jury  trial  in  July  2015. 
See:  Duarte  v.  City  of  Lewisville,  759  F.3d 
514  (5th  Cir.  2014).  P 


paper;  he  was  let  out  of  his  cell  for  one  hour 
a week  to  read  and  write  letters. 

In  addition,  while  subject  to  the  BAP, 
Townsend  was  not  given  a toothbrush  or 
toothpaste  and  had  to  eat  all  of  his  meals, 
which  were  delivered  in  a bag,  with  his 
hands.  For  at  least  a two-week  period  he 
was  left  naked  in  a completely  barren  cell. 

Townsend  later  filed  suit,  claiming  that 
the  conditions  of  his  confinement  not  only 
constituted  cruel  and  unusual  punishment 
in  violation  of  the  Eighth  Amendment,  but 
that  he  was  subjected  to  those  conditions 
without  a hearing  or  a chance  to  object  in 
violation  of  his  due  process  rights. 

The  district  court  granted  summaryjudg- 
ment  to  the  GBCI  defendants,  finding  that  the 
BAP  was  not  punitive  but  was  only  imposed 
to  prevent  Townsend  from  harming  himself 
or  others.  Thus,  the  defendants  were  entitled 
to  summary  judgment,  the  court  concluded. 

Noting  that  at  the  summary  judgment 
stage  of  the  proceedings  all  of  the  facts  must 
be  construed  in  favor  of  the  non-moving 
party  - Townsend  in  this  case  - the  Seventh 
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Circuit  held  the  district  court  had  erred  in 
dismissing  his  claims. 

The  Court  of  Appeals  found  that  the 
BAPs  were,  at  a minimum,  implemented 
for  both  punitive  and  safety  purposes.  Ac- 
cordingly, due  process  was  required  if  the 
conditions  that  Townsend  described  con- 
stituted an  “atypical  and  significant  hardship 
compared  to  ordinary  prison  life.”Townsend 
“easily  meets  this  standard, ’’the  Court  wrote. 

With  his  own  sworn  statement, 
Townsend  had  “raised  a genuine  issue  of 
material  fact  regarding  whether  the  BAP 


was  imposed  for  safety  reasons  or  as  a dis- 
ciplinary measure.”  Further,  the  Seventh 
Circuit  noted  the  defendants  had  conceded 
that  the  BAP  “has  elements  designed  to 
enforce  discipline,”  and  was  imposed  fol- 
lowing Townsend’s  violation  of  prison  rules. 

Based  on  those  facts  the  appellate  court 
found  the  defendants  were  not  entitled  to 
summary  judgment.  “In  sum,  Townsend 
has  raised  genuine  issues  of  material  fact 
regarding  whether  (1)  the  imposition  of 
the  BAP  violated  his  due  process  rights  by 
imposing  an  atypical  and  significant  hard- 


ship compared  to  the  ordinary  incidents  of 
prison  life,  without  appropriate  notice  and 
an  opportunity  to  be  heard;  and  (2)  the 
BAP  imposed  conditions  of  confinement 
that  deniedTownsend  the  minimal  civilized 
measures  of  life’s  necessities,”  the  Court  of 
Appeals  wrote. 

Therefore,  the  district  court’s  order 
granting  summary  judgment  to  the  de- 
fendants was  vacated.  The  case  settled 
following  remand,  in  December  2014,  for 
126,875.  See:  Townsend v.  Cooper,  759  F.3d 
678  (7th  Cir.  2014). 


Deferred  Sentence  Completion  Automatically 
Restores  Civil  Rights  in  New  Mexico 


On  May  i,  2014,  the  New  Mexico 
Supreme  Court  held  that  satisfaction 
of  the  conditions  of  a deferred  sentence 
fully  restores  a defendant’s  civil  rights  by 
operation  of  law,  without  the  need  for  a 
gubernatorial  pardon. 

In  1992, James  Oliver  Reese  was  convict- 
ed of  a felony  tampering  with  evidence  charge 
in  New  Mexico.  The  court  deferred  sentenc- 
ing, and  once  Reese  satisfied  the  conditions  of 
deferment  the  charge  was  dismissed. 

In  2011,  a federal  grand  jury  indicted 
Reese  for  being  a felon  in  possession  of  a 
firearm  on  the  basis  of  his  1992  tampering 
with  evidence  conviction.  Restoration  of 
a defendant’s  civil  rights  can  bar  a federal 
felon  in  possession  charge  under  18  U.S.C. 
§ 921(a)(20).  Nevertheless,  the  district 
court  denied  Reese’s  motion  to  dismiss;  he 
pleaded  guilty  to  one  count  and  was  allowed 
to  appeal  the  denial  of  his  motion. 

The  Tenth  Circuit  asked  the  New 
Mexico  Supreme  Court  to  determine 
whether  Reese’s  civil  rights  were  restored 
automatically  after  completion  of  his  de- 
ferred sentence,  or  if  he  needed  a pardon 
from  the  governor  before  his  rights  were 
fully  restored. 

Following  an  extensive  statutory  con- 
struction analysis,  the  Supreme  Court  held 
that  “upon  the  satisfactory  completion  of 
all  conditions  for  a deferred  sentence  and 
the  resulting  dismissal  of  all  charges,  New 
Mexico  restores  a person’s  civil  rights,  in- 
cluding the  right  to  hold  public  office,  by 
operation  of  law  without  the  necessity  of 
a pardon  or  certificate  from  the  governor.” 
Moreover,  “restoring  a defendant’s  civil 


by  Mark  Wilson 

rights  does  not  require  that  the  record  of  the 
conviction  be  erased,”  the  Court  concluded. 
Therefore,  a conviction  that  remains  on  the 
record  after  charges  are  dismissed  following 
completion  of  a deferred  sentence  does  not 
negate  the  fact  that  the  defendant’s  civil  rights 
have  been  restored.  See:  United  States  v.  Reese, 
2014-NMSC-013,326  P.3d454  (N.M.2014). 


The  California  Supreme  Court  has 
held  that  mandatory  sentences  of  life 
without  parole  can  no  longer  be  applied 
to  juvenile  offenders.  Even  cases  involv- 
ing juveniles  convicted  of  homicide  must 
undergo  intense  scrutiny  before  a term  of 
life  without  parole  can  be  applied. 

Handed  down  on  May  5,  2014,  the 
Court  consolidated  People  v.  Gutierrez  and 
People  v.  Moffett,  and  required  trial  courts  to 
consider  a variety  of  factors  before  sentenc- 
ing a juvenile  to  life  without  parole.  Based 
on  the  U.S.  Supreme  Court’s  decision  in 
Miller  v.  Alabama,  132  S.Ct.  2455, 183  L.Ed. 
2d  407  (2012),  California’s  high  court  held 
that  trial  courts  “must  consider  all  relevant 
evidence  bearing  on  the  distinctive  attributes 
discussed  in  Miller T See:  People  v.  Gutierrez, 
58  Cal.  4th  1354, 324  P.3d  245  (Cal.  2014). 

In  2012  the  California  legislature  enacted 
a statute  - California  Penal  Code  § 1170(d) 
- that  allows  for  reviews  of  cases  in  which  ju- 
veniles were  sentenced  to  life  without  parole. 
In  opposition  to  the  issues  raised  in  Gutierrez, 
the  Attorney  General  argued  that  § 1170(d) 


Based  on  the  New  Mexico  Supreme 
Court’s  decision  on  the  certified  question, 
on  May  23,2014  the  Tenth  Circuit  ordered 
the  dismissal  of  Reese’s  federal  conviction 
for  being  a felon  in  possession  of  firearms 
under  18  U.S.C.  § 922(g).  See:  United 
States  v.  Reese,  559  Fed.Appx.  Ill  (10th 
Cir.  2014). 


had  eliminated  any  constitutional  concerns 
related  to  sentencing  juveniles  to  life  without 
parole.  The  state  Supreme  Court  disagreed, 
holding  that  scrutiny  should  be  applied  before 
sentencing  and  not  after  sentencing. 

Human  Rights  Watch  filed  an  amicus 
brief  in  the  case  citing  research  that  showed 
considerable  differences  between  juveniles 
and  adults,  including  that  young  people 
don’t  act  as  responsibly  as  adults  and  also 
have  a greater  capacity  to  change. 

The  United  States  is  the  only  country 
that  allows  juveniles  to  be  sentenced  to 
life  without  parole.  The  Gutierrez  ruling  in 
California,  as  well  as  similar  rulings  in  a 
number  of  other  states,  is  starting  to  reverse 
that  trend.  [See:  PLN,  May  2014,  p.38].  P 


Hepatitis  & Liver  Disease: 

A Guide  to  Treating  & Living 
with  Hepatitis  & Liver  Disease 

Revised  ed.  By  Dr.  Melissa  Palmer 

See  page  69  for  more  information. 


California  Supreme  Court  Restricts  Life 
Without  Parole  Sentences  for  Juveniles 


Prison  Legal  News 


59 


April  2015 


New  York:  Companies  Settle  Claims  for 
Discriminating  against  Ex-Felons 


National  retailer  Bed  Bath  & Beyond 
forked  over  a large  settlement  in  April 
2014  after  New  York’s  Attorney  General 
caught  the  company  illegally  discriminating 
against  ex-offenders  seeking  employ- 
ment. The  housewares  mega-chain,  which 
operates  62  stores  in  New  York,  will  pay 
a settlement  totaling  1125,000.  Of  that 
amount,  $40,000  is  for  restitution  to  job 
applicants  who  were  denied  employment, 
and  $45,000  will  be  split  equally  among  the 
Center  for  Employment  Opportunities,  the 
Osborne  Association  and  the  Doe  Fund, 
which  provide  services  for  former  prisoners. 
Bed  Bath  &Beyond  will  also  “ban  the  box” 
that  asks  about  prior  felony  convictions  on 
its  job  applications. 

“This  agreement  puts  employers  on 
notice  that  slamming  the  door  on  job- 
seekers based  on  past  conduct  without 
deciding  whether  that  conduct  is  relevant 
to  the  current  job  is  not  only  wrong  - it’s 
unlawful,”  stated  Attorney  General  Eric  T. 
Schneiderman. 

New  York  law  prohibits  businesses 
from  applying  blanket  bans  on  hiring 
ex-offenders,  though  companies  are  not 
prohibited  from  checking  a job  applicant’s 
background  so  long  as  they  take  mitigating 
factors  into  consideration,  such  as  the  na- 
ture of  a conviction,  the  length  of  time  since 
it  occurred  and  evidence  of  rehabilitation. 

An  investigation  into  Bed  Bath  & Be- 
yond was  launched  after  a human  resources 
manager  revealed  at  a job  fair  that  the 
company  did  not  hire  ex-felons.  Schneider- 
man also  found  evidence  that  HireRight, 
Inc.,  First  Advantage,  General  Information 
Services,  Inc.  and  Sterling  Infosystems, 
which  provide  background  checks,  were  in 
violation  of  state  law,  too.  In  May  2014,  the 
Attorney  General’s  office  announced  it  had 
reached  a settlement  agreement  with  the 
four  companies  that  prohibits  them  “from 
automatically  disqualifying  applicants  with 
criminal  convictions.”  The  settlement  did 
not  involve  any  financial  penalties. 

“New  Yorkers  who  have  paid  their  debt 
to  society  deserve  a fair  shot  at  employ- 
ment opportunities,”  Schneiderman  said. 
“Background  check  agencies  that  implement 
blanket  bans  on  hiring  ex-offenders  are 
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violating  New  York  State  law.  My  office  is 
committed  to  reforming  practices  in  this  in- 
dustry that  frustrate  efforts  at  rehabilitation.” 

Additionally,  the  Attorney  General’s 
Civil  Rights  Bureau  announced  a settlement 
with  Party  City  on  October  2, 2014;  a repre- 
sentative for  the  company,  which  operates 
49  stores  in  New  York,  had  stated  at  a job 
fair  that  ex- felons  could  not  obtain  full-time 
employment.  Party  City  agreed  to  change 
its  hiring  policies,  reconsider  job  applica- 
tions previously  submitted  by  ex-offenders 
and  pay  a $95,000  penalty.  Further,  as  with 
Bed  Bath  & Beyond,  the  company  removed 
questions  related  to  criminal  history  from 
its  job  applications. 

Previously,  in  May  2013,  the  state  had 
reached  an  agreement  with  Quest  Diagnos- 
tics, Inc.,  a company  that  provides  medical 
testing  and  services,  to  modify  its  hiring 
practices.  Quest  also  paid  a $70,000  penalty 
and  agreed  to  comply  with  state  require- 


On  June  13,  2014,  the  Nebraska 
Supreme  Court  held  that  a prisoner 
did  not  state  a cognizable  access  to  court 
claim  because  he  failed  to  show  actual  injury 
resulting  from  a one-hour  daily  law  library 
limitation. 

Prisoners  at  Nebraska’s  Tecumseh 
State  Correctional  Institution  (TSCI) 
are  generally  permitted  access  to  the  law 
library  for  just  one  hour  a day.  Upon  proof 
of  a court  date  and  exigent  need,  a prisoner 
may  request  an  extra  hour  of  library  time. 
Such  a request  must  be  submitted  30  days 
in  advance. 

Library  capacity  is  limited  to  28 
people,  including  staff,  clerks  and  prisoners. 
Without  the  one-hour  time  limit,  “TSCI 
would  be  unable  to  provide  availability  to 
all  inmates,”  the  librarian  claimed.  The  law 
library  is  intended  only  for  legal  research, 
taking  notes  and  making  copies;  prisoners 
are  expected  to  prepare  their  legal  docu- 
ments in  their  housing  unit. 


ments  related  to  hiring  people  with  criminal 
records.  Further,  the  town  of  Oswego,  New 
York  also  came  into  compliance  with  state 
law  by  eliminating  a local  ban  that  prevented 
ex-felons  from  obtaining  taxi  licenses. 

“Excluding  anyone  with  a criminal  his- 
tory from  employment  undermines  public 
safety,”  said  Madeline  Neighly,  a staff  at- 
torney for  the  National  Employment  Law 
Project.  “Employment  is  key  to  reducing 
recidivism  and  strengthening  families  and 
community  involvement.” 

The  U.S.  Equal  Employment  Opportu- 
nity Commission  has  sued  Dollar  General 
Stores  (Dolgencorp  LLC)  and  BMW  for 
similar  unfair  hiring  practices.  The  com- 
panies are  accused  of  violating  federal 
civil  rights  laws  by  discriminating  against 
ex-felons,  and  both  cases  remain  pending. 
[See:  PLN,  Feb.  2014,  p.40],  P 

Sources:  Business  Week,  www.ag.71y.gov 


Prisoner  Christopher  M.  Payne  filed  a 
state  court  declaratory  judgment  action  in 
2011,  alleging  that  the  one-hour  law  library 
limitation  violated  his  constitutional  right 
of  access  to  the  courts.  He  claimed  that  he 
needed  additional  library  time  because  he 
had  seven  pending  legal  actions.  The  dis- 
trict court  granted  summary  judgment  to 
the  defendants,  concluding  that  Payne  had 
not  shown  actual  injury  to  a nonfrivolous 
claim  as  a result  of  the  restrictions  on  his 
law  library  access  at  TSCI. 

Adhering  to  the  ruling  in  Lewis  v. 
Casey,  518  U.S.  343  (1996)  [PLN,  Aug. 
1996,  p.l],  the  Nebraska  Supreme  Court 
affirmed.  The  Court  found,  “as  did  the 
district  court,  that  there  is  no  evidence 
that  the  law  library  restrictions  hindered  a 
nonfrivolous  and  arguably  meritorious  legal 
claim  challenging  [Payne’s]  sentence  or  the 
condition  of  his  confinement.”  See:  Payne  v. 
Nebraska  DOC,  288  Neb.  330, 848  N.W.2d 
597  (Neb.  2014).  P 
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Third  Circuit:  Lack  of  Training  for  Jail  Guards  Bars 
Summary  Judgment;  $1 50,000  Settlement 


On  April  11,2014, the  Third  Circuit 
Court  of  Appeals  held  that  a jail’s  fail- 
ure to  train  guards  in  conflict  de-escalation 
and  intervention  techniques  precluded 
summary  judgment  on  a failure-to-train 
claim.  The  case  subsequently  settled  on 
remand. 

New  Jersey’s  Cumberland  County 
Correctional  Facility  (CCCF)  “is  consid- 
ered a tough  prison,  due  in  large  part  to 
gang  activity.  At  least  four  or  five  fights 
are  seen  and  reported  every  day,  and  up  to 
twenty  or  thirty  are  estimated  to  be  unseen 
and  unreported.” 

Lawrence  Thomas  entered  CCCF  on 
June  4, 2008  on  a shoplifting  charge.  Fie  was 
classified  as  minimum  security,  but  housed 
with  minimum-  and  medium-security 
detainees. 

Thomas  quickly  became  known  as 
a bully  and  a thief.  On  July  27,  2008,  he 
stole  someone’s  food  and  was  confronted 
by  around  twelve  angry  prisoners. 

Newly-hired  guards  Fernando  Marti- 
nez and  James  Wilde  were  working  the  unit 
during  the  altercation;  neither  had  received 
conflict  de-escalation  or  intervention  train- 
ing. They  took  no  action  to  de-escalate  or 
intervene  in  the  argument,  even  though 
other  prisoners  later  testified  that  it  was 
obvious  a fight  was  imminent. 

“If  you  guys  don’t  fight  or  break  it  up, 
I’m  going  to  lock  everybody  down,”  Mar- 
tinez declared.  Everyone  laughed,  but  they 
did  not  disperse. 

Prisoner  Leonardo  Santiago  then 
yelled  at  Thomas,  “If  you  want  to  take  stuff 
from  people,  come  down  here  and  take  stuff 
from  me. ’’Thomas  headed  towards  Santiago 
as  other  prisoners  yelled  threats  at  him. 

When  Thomas  allegedly  approached 
aggressively,  Santiago  hit  him.  Another 
prisoner,  Michael  Cruz,  then  struck  Thomas 
twice.  Thomas  suffered  a concussion  and 
lost  sight  in  one  eye. 

He  filed  suit,  alleging  failure  to  protect 
claims  against  Martinez  and  Wilde  and 
failure-to-train  claims  against  Cumberland 
County.  Thomas  obtained  an  expert  report 
from  Dr.  Richard  Kiekbusch,  a professor  of 
criminology  with  more  than  20  years  of  ex- 
perience in  correctional  administration.  He 
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“found  that  the  CCCF’s  failure  to  provide 
training  on  de-escalation,  intervention,  and 
when  to  call  for  back- up”  was  “‘a  careless  and 
dangerous  practice,  and  one  which  reflects 
a deliberate  indifference  to  inmate  health 
and  safety.’” 

The  district  court  denied  the  de- 
fendants’ motion  to  exclude  Kiekbusch’s 
testimony  but  granted  summary  judgment 
to  Wilde  and  the  county.  It  denied  sum- 
maryjudgment  to  Martinez  and  the  claims 
against  him  proceeded  to  trial.  The  jury 
ruled  in  his  favor,  “concluding  that  he  was 
aware  of  the  danger  that  Thomas  faced,  but 
was  not  willfully  indifferent.” 

Thomas  appealed  only  the  failure-to- 


T'he  slop  at  the  Somerset  County 
Jail  in  East  Madison,  Maine  is  quite 
popular,  at  least  among  the  jail’s  porcine 
residents. 

To  help  feed  the  facility’s  prisoners 
and  cultivate  the  New  England  soil,  of- 
ficials decided  to  raise  eight  Yorkshire  pigs 
on  land  behind  the  jail.  A handful  of  the 
prisoners,  meanwhile,  will  receive  some 
hands-on  vocational  training  - slopping 
the  pigs  with  cow’s  milk  and  leftovers  from 
the  jail’s  dining  hall  mixed  with  corn  silage 
from  a local  farm  - as  well  as  much-needed 
outdoor  activity. 

“The  cow’s  milk  really  packs  on  the 
weight,”  said  guard  Ryan  Moore,  who 
came  up  with  the  idea  to  raise  pigs.  Grain 
isn’t  needed,  he  added,  since  the  swine  will 
be  used  exclusively  for  producing  sausage. 

“We’re  not  making  ham,”  he  said. 
“We’re  not  making  pork  chops.” 

The  pigs  reside  in  a 12-by-8-foot  mobile 
pen,  built  by  prisoners,  that  was  modeled  on 
a “pig  tractor”  developed  by  the  Maine  Or- 
ganic Farmers  and  Gardeners  Association. 
The  pen  is  moved  from  spot  to  spot  while 
the  pigs  turn  over  the  soil  with  their  snouts, 
tilling  the  land  while  fertilizing  it. 

Since  2009,  when  prisoners  started 
growing  a three-acre  garden  of  potatoes, 
onions,  beans  and  peppers  to  supplement 


train  claim  against  the  county.  The  Third 
Circuit  reversed  the  grant  of  summary  judg- 
ment, concluding  “that  there  are  genuine 
issues  of  material  fact  as  to  whether  the 
County  exhibited  deliberate  indifference  to 
the  need  for  pre-service  training  in  conflict 
de-escalation  and  intervention  and  whether 
the  lack  of  such  training  bears  a causal  re- 
lationship to  Thomas’s  injuries.” 

The  case  settled  following  remand, 
with  the  Cumberland  County  Board  of 
Chosen  Freeholders  approving  a 1150,000 
settlement,  inclusive  of  Thomas’s  attorney 
fees,  on  July  22,  2014.  See:  Thomas  v. 
Cumberland  County,  749  F.3d  217  (3d  Cir. 
2014).  P 


the  jail’s  $260,000  food  budget,  fertilization 
has  become  important  so  “we  can  expand 
on  our  garden  and  put  the  minerals  back 
into  the  land,”  said  Chief  Deputy  Dale 
Lancaster.  “If  we  can  do  farming  organically, 
everyone  is  better  off.” 

According  to  one  news  report,  the 
jail’s  garden,  which  has  expanded  to  five 
acres,  has  resulted  in  cost  savings  of  “around 
$2,500  dollars  in  salad  vegetables  and 
$3,000  of  potatoes.” 

Once  the  pigs  start  maturing,  four  or 
five  prisoners  will  work  in  the  program, 
helping  to  raise  them  to  a weight  of  250- 
300  pounds  before  they  are  butchered, 
according  to  Lancaster.  Jail  officials  spent 
around  $2,400  on  the  pigs  and  construction 
materials  for  the  mobile  pen;  they  have 
since  purchased  another  eight  pigs  and  plan 
to  breed  them. 

Sources:  www.pressherald.com,  www. cor- 
rections. com 
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Arizona:  The  Maricopa  County  At- 
torney’s Office  announced  on  May  28,2014 
that  it  would  not  seek  criminal  charges 
against  state  prison  guard  Jesse  Dorantes 
for  the  death  of  his  K9  service  dog,  Ike, 
who  was  left  in  an  unattended  vehicle  in 
the  summer  heat  for  seven  hours.  The  DA’s 
office  cited  a 2007  case  in  which  Chandler 
police  officer  Thomas  Lovejoy’s  K9,  Bandit, 
was  abandoned  for  over  13  hours  and  died 
due  to  heat  exposure;  Lovejoy  was  charged 
with  but  acquitted  of  animal  cruelty  “We 
have  even  less  favorable  evidence  now  than 
what  was  presented  in  that  previous  matter,” 
said  County  Attorney  Bill  Montgomery. 

Arkansas:  On  July  29, 2014,  the  Bax- 
ter Bulletin  reported  that  Baxter  County 
Quorum  Court  member  Gary  Tennison 
had  proposed  an  ordinance  that  would 
change  the  uniforms  worn  by  jail  detainees 
from  black  and  white  stripes  with  flip  flops 
to  green  scrubs  and  deck  shoes.  Tennison 
said  the  current  striped  uniforms  were  de- 
humanizing and  contributed  to  recidivism. 
“The  more  you  humiliate  people,  the  angrier 
they  become,”  he  told  the  Bulletin.  Sheriff 
John  Montgomery  disagreed,  claiming  the 
current  uniforms  reduced  potential  hazards 
to  the  community.  On  August  5, 2014  the 
proposed  ordinance  was  defeated  in  a 10-1 
vote  by  the  Quorum  Court. 

Australia:  In  July  2014,  guards  at  a 
prison  in  Darwin  noticed  four  obviously 
drunk  prisoners  fighting  over  a cell  phone 
in  the  yard.  An  investigation  revealed  that 
the  prisoners  had,  on  several  occasions, 
snuck  out  of  their  cells  at  night,  climbed 
the  fence  and  met  with  people  outside  the 
facility  who  provided  them  with  alcohol  and 
marijuana.  At  the  conclusion  of  the  nightly 
parties  they  would  return  to  their  cells. 
The  prisoners  were  transferred  to  a higher 
security  unit  and  are  being  considered  for 
escape  charges. 

California:  “Please  leave  a message 
at  the  tone.”  That  was  the  only  response 
Holly  Connolly  received  on  July  17, 2014 
as  she  frantically  tried  to  reach  someone  at 
the  federal  Taft  Correctional  Institution 
to  report  her  sighting  of  escapee  Lionel 
Alvarez,  who  had  walked  away  from  the 
prison  earlier  that  month.  “I  was  flabber- 
gasted. I couldn’t  believe  it,”  Connolly  said. 
“I  was  astounded  that  one  of  their  missing 
inmates  [was  found]  and  they  didn’t  even 
care  enough  to  make  sure  they  got  me  to  a 


News  in  Brief 

live  person  before  that  call  ended.”  It  was 
unconfirmed  whether  the  person  she  saw 
was  actually  Alvarez.  The  Taft  facility  is 
operated  by  a private  contractor,  Manage- 
ment & Training  Corporation. 

Colorado:  On  July  31,2014,  The  Daily 
Beast  reported  that  Nick  Erker  was  at- 
tempting to  convert  an  abandoned  prison 
into  an  indoor/outdoor  marijuana  farm. 
The  former  High  Plains  Correctional  Fa- 
cility sits  on  22.5  acres  and  boasts  roomy 
indoor  spaces  that  would  be  used  for  the 
pot-growing  operation.  Erker’s  plans  were 
put  on  hold  after  the  Brush  City  Council 
approved  a measure  on  August  25,  2014 
to  continue  a moratorium  on  selling  and 
growing  marijuana  until  2016.  The  council 
also  refused  to  enact  a measure  that  would 
have  put  the  issue  to  a public  vote. 

Florida:  Former  Graceville  Correc- 
tional Institution  guard  Rone  S.C.  Jones,  31, 
was  arrested  on  June  16,  2014  for  accept- 
ing cash  from  a prisoner  in  exchange  for  a 
cell  phone.  Jones’  former  live-in  boyfriend 
discovered  pictures  and  data  on  her  phone 
that  suggested  she  was  involved  in  an  inap- 
propriate relationship  with  a prisoner.  He 
contacted  prison  officials,  who  discovered 
814  phone  calls,  579  text  messages  and 
18  photos  exchanged  between  Jones  and 
prisoner  Carl  McNeil.  A cell  phone  taken 
from  McNeil  was  identified  as  one  that  had 
previously  belonged  to  Jones’  9-year-old 
son.  Several  Green  Dot  money  transactions 
were  also  linked  to  McNeil  and  Jones. 

Florida:  On  July  9,  2014,  attorney 
Greg  Lauer  filed  a federal  lawsuit  on 
behalf  of  the  family  of  a mentally- ill  U.S. 
Army  veteran  who  died  on  the  floor  of  his 
Broward  Countyjail  cell  after  spending  155 
days  at  the  facility,  most  in  solitary  confine- 
ment. Raleigh  Priester,  52,  who  was  6 foot, 
2 inches,  had  withered  to  only  120  pounds. 
He  weighed  in  at  240  pounds  on  the  day 
of  his  arrest  five  months  earlier.  Priester’s 
family  is  suing  the  Sheriff’s  Office,  the  jail’s 
health  care  provider  and  other  defendants, 
alleging  they  ignored  Priester’s  glaringly 
obvious  mental  health  and  physical  ailments 
and  did  not  provide  him  with  medication, 
treatment  or  adequate  nutrition.  Priester 
had  been  jailed  for  throwing  a rock  at  a 
parking  attendant  who  confronted  him 
about  trespassing. 

Florida:  Former  Zephyrhills  Cor- 
rectional Facility  guard  Jerry  St.  Fleur,  26, 


pleaded  guilty  on  July  10,  2014  to  com- 
mitting tax  fraud  by  stealing  prisoners’ 
identities.  Investigators  said  St.  Fleur  had 
used  DOC  databases  to  collect  prisoners’ 
personal  information,  then  filed  182  tax 
returns  seeking  over  $500,000  in  fraudulent 
refunds.  He  was  sentenced  on  October  5, 
2014  to  more  than  four  years  in  prison  and 
ordered  to  repay  over  $61,000. 

Georgia:  Christopher  Alan  Estes  was 
released  from  the  Cobb  Countyjail  on  July 
8,  2014,  but  because  his  personal  clothing 
was  “dirty  and  moldy”  he  decided  to  keep  a 
jail-issuedT-shirt.  Estes  was  spotted  wear- 
ing it  in  public  a day  later.  He  was  arrested 
and  charged  with  theft  by  taking  for  failing 
to  return  the  shirt,  and  denied  bond  for 
violating  the  terms  of  his  probation. 

Georgia:  On  June  8,  2014,  former 
guard  Curtis  Drakes  was  sentenced  to  two 
years  in  prison  for  selling  cell  phones  to 
prisoners  at  the  Mize  Street  Detention 
Facility  in  Pelham.  “When  Mr.  Drakes 
smuggled  cell  phones  into  a secure  deten- 
tion facility,  he  not  only  violated  his  oath, 
he  put  the  safety  of  his  fellow  guards,  law 
enforcement  officers,  and  potential  wit- 
nesses in  jeopardy,”  said  U.S.  Attorney 
Michael  Moore.  “We  don’t  need  people  who 
are  locked  up  using  cell  phones  to  conduct 
illegal  business  or  intimidate  witnesses 
in  the  community.”  Drakes,  who  pleaded 
guilty,  appealed  his  sentence  to  the  Eleventh 
Circuit  Court  of  Appeals;  however,  the 
appellate  court  upheld  the  district  court’s 
judgment  in  November  2014. 

Georgia:  Atlanta  police  responded  to 
a domestic  violence  call  at  the  downtown 
Ritz-Carlton  hotel  on  August  9, 2014  and 
found  an  injured  woman,  Kelli  Fuller,  who 
claimed  she  had  been  assaulted  by  her  hus- 
band, Alabama  U.S.  District  Court  Judge 
Mark  Fuller,  55.  Judge  Fuller  was  charged 
with  misdemeanor  battery  and  spent  the 
night  in  jail.  He  was  relieved  of  his  judicial 
duties  shortly  afterwards  and  accepted  a 
plea  deal  that  will  expunge  his  record  if  he 
completes  counseling.  A special  committee 
met  in  February  2015  to  consider  whether 
Fuller,  who  has  been  urged  to  resign,  should 
be  impeached. 

Hawaii:  PLN  previously  reported  the 
arrest  of  Halawa  Correctional  Facility  guard 
Mark  Damas  for  smuggling  meth  into  the 
prison.  [See:  PLN,  Nov.  2014,  p.56].  On 
July  22,  2014,  Damas  appeared  in  court 
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and  changed  his  plea  from  “not  guilty”  to 
“guilty.”  He  admitted  that  he  would  meet 
outside  parties  to  have  “orders”  from  pris- 
oners filled,  then  take  the  drugs  to  a drop 
point  near  the  facility.  Another  person 
would  place  the  drugs  in  a comment  card 
box  with  a broken  lock  for  distribution. 
“Ultimately  he  thought  it  was  in  his  best 
interest”  to  plead  guilty,  said  his  attorney, 
Rustam  Barbee.  “The  evidence  in  the  case 
was  pretty  compelling  in  favor  of  the  gov- 
ernment’s case.”  Damas  was  sentenced  in 
November  2014  to  57  months  in  federal 
prison  and  four  years  of  supervised  release. 

Illinois:  Prosecutors  announced  in 
June  2014  that  charges  had  been  filed 
against  a Cook  County  jail  guard,  a prisoner 
and  the  prisoner’s  girlfriend  in  connec- 
tion with  a bribery  scheme  to  smuggle 
contraband  into  the  West  Side  jail.  Guard 
Jermaine  Hoskins  is  accused  of  receiving 
up  to  1250  each  time  he  delivered  the 
contraband  items,  mostly  marijuana  and 
tobacco,  to  prisoner  Lawrence  Pope.  Pope’s 
girlfriend,  Taveda  Driver,  41,  allegedly  de- 
livered the  contraband  to  Hoskins.  Hoskins 
pleaded  guilty  in  January  2015  and  was 
sentenced  to  2%  years’  probation  and  100 
hours  of  community  service. 

Ireland:  Warm  summer  weather 
provided  an  opportunity  for  prisoners  to 
carry  out  a unique  drug  smuggling  scheme 
at  Dublin’s  Wheatfield  Prison.  Drugs  fro- 
zen inside  ice  cubes  were  catapulted  from 
outside  the  facility  onto  netting  designed 
to  prevent  the  introduction  of  airborne 
contraband.  The  ice  melted  and  the  drugs 
fell  through  holes  in  the  netting,  whereupon 
they  were  collected  by  prisoners.  On  July 
27,  2014  the  Irish  Mirror  reported  that  a 
prison  source  said,  “The  ice  cube  method 
of  drug  smuggling  has  been  around  for  a 
while  now  but  there  has  been  a massive 
increase  in  its  use  in  recent  weeks  due  to 
the  hot  temperatures  we  have  been  having.” 

Kansas:  Former  Sedgwick  County 
jail  guard  David  Kendall  was  arrested  on 
multiple  sex  charges  involving  six  different 
prisoners.  [See:  PLN,  Feb.  2014,  p.56].  On 
June  27,  2014,  he  was  sentenced  to  two 
years  of  probation  after  pleading  no  contest 
to  six  counts  of  attempted  unlawful  sexual 
relations  with  prisoners  and  one  count  of 
making  a false  information.  Kendall  will  be 
required  to  register  as  a sex  offender  and  un- 


dergo sex  offender  evaluation  to  determine 
if  he  needs  treatment. 

Kansas:  Jessica  Wilmer-Davis,  a for- 
mer contract  cook  at  the  Grossman  Center, 
a residential  reentry  facility  in  Leavenworth, 
was  sentenced  on  July  17,2014  to  two  years 
in  federal  prison  for  not  reporting  the  es- 
cape of  a prisoner  with  whom  she  had  had 
an  intimate  relationship.  Wilmer-Davis,  34, 
acknowledged  in  her  plea  agreement  that 
she  knew  prisoner  Joshua  Spurgeon  had  left 
the  center  to  avoid  an  upcoming  drug  test, 
and  had  seen  him  two  days  after  his  escape. 

Louisiana:  The  U.S.  Department  of 
Justice  announced  on  June  24,  2014  that 
Angola  prison  guard  Mark  Sharp,  33,  had 
pleaded  guilty  to  one  count  of  deprivation 
of  rights  under  color  of  law  and  one  count 
of  making  a false  statement  to  the  FBI  in 
connection  with  the  beating  of  a prisoner 
and  lying  about  it  in  a cover-up.  The  Janu- 
ary 2010  beating  incident  involved  prisoner 
Roy  H.  McLaughlin,  Jr.,  who  was  severely 
assaulted  after  trying  to  escape.  [See:  PLN, 
Aug.  2014,  p.46].  In  January  2015,  Sharp 
was  sentenced  to  73  months  in  prison.  Two 
other  Angola  guards  who  witnessed  the 
attack,  Kevin  Groom  and  Matthew  Cody 
Butler,  were  sentenced  to  probation  and 
fines.  Another  guard,  Jason  Giroir,  received 
two  years’ probation  and  was  ordered  to  pay 
a $3,000  fine  and  $12,000  in  restitution  on 
January  29,2015. 

Michigan:  Criminal  defense  attorney 
Clarence  K.  Gomery  was  jailed  on  July  14, 
2014  after  a hit  man  he  had  hired  to  kill 
rival  lawyer  Christopher  Cooke  instead 
contacted  the  police.  Gomery  is  accused  of 
plotting  the  murder- for-hire  against  Cooke, 
who  was  representing  Gomery ’s  former 
business  partner  in  collecting  a $314,000 
judgment  that  had  been  awarded  against 
Gomery  for  fraud  and  malpractice.  Cooke 
called  the  revelation  that  he  was  the  target 
of  a murder  plot  an  “extraordinary  surprise.” 
Gomery  pleaded  guilty  to  the  charges  and 
was  sentenced  to  6 to  20  years  in  prison  on 
March  5,2015. 

Michigan:  The  popularity  of  the  televi- 
sion show  “Orange  is  the  New  Black”  has 
contributed  to  Saginaw  County  Sheriff 
William  Federspiel’s  decision  to  change  the 
attire  of  jail  prisoners.  Orange  jumpsuits 
seem  to  have  become  “cool”  in  the  public’s 
eyes,  and  free-world  citizens  are  wearing 
them  to  malls  and  other  public  places,  he 
noted.  On  July  21,2014,  Sheriff  Federspiel 
announced  that  he  had  begun  purchasing 


black  and  white  horizontally-striped  uni- 
forms for  jail  detainees  to  avoid  confusion 
between  members  of  the  public  and  prison- 
ers on  work  release. 

Michigan:  Former  Kent  County 
assistant  prosecutor  Mark  Richard  Vander- 
Molen,  61,  represented  himself  when  he 
appeared  before  a judge  on  July  16,  2014 
and  pleaded  not  guilty  to  charges  of  fourth- 
degree  criminal  sexual  conduct  and  assault 
with  intent  to  commit  sexual  penetration. 
He  is  accused  of  groping  and  sexually  as- 
saulting a woman  who  met  him  at  a dance 
event  and  returned  to  his  home  with  him. 
VanderMolen  later  changed  his  mind  about 
self-representation  and  hired  a criminal 
defense  attorney;  in  September  2014  he 
rejected  a plea  bargain  for  a maximum 
two-year  sentence. 

Mississippi:  On  June  15,2014,  power 
was  lost  at  the  Yazoo  City  Correctional 
Complex.  Electricity  was  quickly  restored 
to  the  complex  except  for  the  Yazoo  City 
Low  Federal  Prison,  which  houses  more 
than  1,700  prisoners. That  facility  remained 
without  power  until  June  25,2014;  electrical 
engineers  described  the  problem  as  an  “un- 
explained power  surge.”  At  least  two  prison 
employees  were  treated  for  heat-related 
medical  emergencies,  apparently  due  to  the 
lack  of  air  conditioning. 

Mississippi:  A fight  broke  out  on  July 
10, 2014  at  the  privately-operated  Walnut 
Grove  Correctional  Facility.  When  the 
melee  ended,  nine  prisoners  were  treated 
for  cuts  and  stab  wounds  and  the  facility 
was  placed  on  lockdown.  Five  days  later, 
four  guards  were  suspended.  Prison  officials 
suggested  that  the  disturbance  occurred 
after  the  arrest  of  a man  who  was  trying 
to  smuggle  drugs  and  cell  phones  into  the 
prison  by  throwing  contraband-stuffed 
footballs  over  the  fence.  Walnut  Grove  has 
a long  history  of  problems,  though  Man- 
agement & Training  Corporation  (MTC), 
which  took  over  operation  of  the  facility  in 
2012,  claimed  it  had  “made  great  progress 
in  creating  a safer  environment  for  offend- 
ers and  staff.” 

Mississippi:  On  July  24,  2014,  three 
guards  were  moving  a prisoner  to  a solitary 
confinement  unit  at  the  East  Mississippi 
Correctional  Facility  when  the  prisoner 
pulled  a homemade  knife  and  stabbed  one 
of  the  guards  in  the  back.  As  the  guards 
tried  to  control  the  prisoner  using  physical 
force  and  pepper  spray,  another  prisoner 
approached  and  stabbed  a second  guard  in 
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the  arm  and  back.  The  third  guard  received 
a small  cut  to  his  hand.  In  2013,  the  ACLU 
and  the  Southern  Poverty  Law  Center 
filed  a lawsuit  that  called  conditions  at  the 
privately-operated  MTC  prison  “barbaric.” 
[See:  PLN,  Jan.  2014,  p.24].  The  names  of 
the  guards  and  prisoners  involved  in  the 
incident  were  not  released. 

Missouri:  Buchanan  County  Drug 
Strike  Force  officials  set  fire  to  more  than 
600  pounds  of  marijuana  on  July  29, 2014 
after  prisoners  on  a jail  work  release  crew 
found  the  pot  in  a roadside  ravine.  Strike 
Force  Commander  Mike  Donaldson  said 
the  drugs  had  a street  value  of  more  than 
II  million. 

Missouri:  Four  guards  at  the  medium- 
security  Eastern  Reception,  Diagnostic  and 
Correctional  Center  were  arrested  in  June 
2014  in  separate  incidents  involving  assaults 
and  sexual  abuse.  Guard  Shawna  Barton  was 
allegedly  impregnated  with  twins  following 
an  inappropriate  sexual  relationship  with 
prisoner  DeshayTrotter.  Guard  Jerry  Mor- 
gan is  accused  of  using  excessive  force  by 
choking  a prisoner  and  pushing  him  against 
a wall,  while  guard  David  Shipley  faces  a 
felony  charge  for  punching  a restrained 
prisoner  in  the  face.  Guard  Charles  Thomas 
also  faces  excessive  force  charges  for  striking 
a prisoner  and  asking  other  staff  members 
not  to  report  the  incident. 

Missouri:  Prisoner  Cyprian  Adoh 
was  found  injured  and  unresponsive  in  his 
cell  at  the  U.  S.  Medical  Center  for  Federal 
Prisoners  in  Springfield;  he  died  as  a result 
of  his  injuries  on  July  23, 2014.  Adoh  was 
serving  a 70-month  sentence  for  health  care 


fraud,  and  his  death  was  investigated  as  a 
homicide.  In  August  2014,  fellow  prisoner 
Jerry  Scott  Hill,  43,  was  charged  with  mur- 
dering Adoh  by  hitting  his  head  against  a 
wall,  causing  a fatal  brain  injury. 

Nebraska:  Michael  Weichman,  a for- 
mer maintenance  worker  at  the  Nebraska 
Correctional  Center  for  Women,  pleaded 
not  guilty  on  June  23, 2014  to  sexual  assault 
of  a prisoner.  According  to  court  docu- 
ments, Weichman  denied  allegations  that 
he  had  been  involved  inappropriately  with 
the  prisoner;  he  described  the  relationship 
as  “playful”  but  not  sexual.  Weichman  re- 
signed after  being  suspended  without  pay. 

New  Jersey:  On  July  28, 2014,  Cum- 
berland County  jail  warden  Bob  Balicki 
announced  that  a scabies  outbreak  at  the 
facility  had  claimed  two  more  victims,  in 
addition  to  11  other  prisoners  who  had 
been  successfully  treated.  The  two  newly- 
infected  prisoners  were  placed  in  quarantine 
and  four  housing  units  were  disinfected. 
The  New  Jersey  Department  of  Health 
provided  guidance  to  the  jail  on  how  to 
control  the  outbreak  of  scabies,  which  is 
caused  by  mites. 

New  York:  A highly-respected  princi- 
pal at  a Brooklyn  public  school  was  removed 
from  her  position  after  being  arrested 
on  July  21,  2014  for  allegedly  trying  to 
smuggle  heroin  and  prescription  drugs  into 
the  Coxsackie  Correctional  Facility.  Sadie 
Silver  and  her  partner,  Michael  Acosta, 
had  a 10-year-old  child  with  them  when 
they  attended  a pre-arranged  visit  with  a 
prisoner  at  the  facility.  Silver  and  Acosta 
both  face  charges  of  promoting  prison 


contraband  and  criminal  possession  of  a 
controlled  substance,  plus  a misdemeanor 
charge  of  endangering  the  welfare  of  a child. 

New  York:  On  June  21,2014,  the  As- 
sociated Press  reported  that  the  power  plant 
that  supplied  electricity  for  executions  at 
Sing  Sing  is  being  considered  as  a location 
for  a museum  dedicated  to  the  infamous 
prison.  Several  defunct  correctional  facili- 
ties are  home  to  prison  museums,  such  as 
Alcatraz  and  Eastern  State  Penitentiary 
in  Philadelphia,  but  the  proposed  exhibit 
area  at  Sing  Sing  would  be  located  at  an 
open  and  active  prison.  Those  who  support 
the  project  say  a Sing  Sing  museum  could 
attract  up  to  250,000  visitors  a year. 

Ohio:  Judge  Keith  M.  Spaeth  upheld 
an  arbitrator’s  recommendation  on  June 
26,  2014,  ordering  Butler  County  Sheriff 
Richard  Jones  to  rehire  jail  guard  Joshua 
Bowling.  Bowling,  who  had  a history  of 
disciplinary  infractions,  was  fired  after  he 
allowed  his  ex-felon  cousin  to  move  in  with 
him.  Bowling  filed  a union  grievance  and  an 
arbitrator  recommended  a two-week  sus- 
pension instead  of  termination.  The  sheriff 
declined  to  accept  that  recommendation 
and  appealed  Judge  Spaeth’s  ruling,  and 
Bowling  remains  unemployed  pending  the 
outcome  of  the  appeal. 

Oklahoma:  For  nearly  two  weeks 
in  June  2014,  prisoners  at  the  Oklahoma 
County  jail  were  served  only  sandwiches 
due  to  a sewer  line  collapse  that  left  the 
facility’s  kitchen  out  of  service.  A volunteer 
organization,  Oklahoma  Baptist  Disaster 
Relief,  stepped  in  to  provide  two  hot  daily 
meals  to  the  prisoners. That  was  the  second 
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time  the  disaster  organization  had  provided 
meals;  in  2010,  a different  sewer  line  col- 
lapsed that  also  rendered  the  jail’s  kitchen 
inoperable. 

Oklahoma:  On  July  11, 2014,  former 
CCA  Cimarron  Correctional  Facility  guard 
Malinda  Gayle  Canaday  was  sentenced 
to  one  year  of  probation  on  a charge  of 
committing  an  act  resulting  in  gross  injury 
offensive  to  public  morals.  Canaday,  who 
was  also  identified  by  the  surnames  “Dunn” 
and  “Frisbie,”  had  originally  been  charged 
with  sexual  battery  of  an  inmate.  She  admit- 
ted having  twice  had  sexual  contact  with  a 
prisoner  in  addition  to  other  inappropriate 
behavior. 

Oklahoma:  In  the  early  morning  hours 
of  June  23,  2014,  twenty-eight  prisoners 
rioted  at  the  Lincoln  County  Jail,  result- 
ing in  employees  calling  911  for  help.  The 
riot  was  believed  to  have  started  after  jail 
officials  confiscated  contraband  tattoo 
equipment  and  placed  the  prisoner  tattoo 


artist  in  segregation.  The  disturbance  was 
quelled  after  27  minutes,  and  damage  to 
the  facility  was  estimated  at  12,000. 

Oregon:  A former  nutrition  services 
manager  at  the  Donald  E.  Long  Juvenile 
Detention  Home  was  taken  into  custody  on 
August  7, 2014,  accused  of  misusing  public 
funds  of  over  $16,000.  Davia  Nemkevich, 
42,  allegedly  carried  out  “a  pattern  and 
practice  of  misuse”on  a county  procurement 
card,  county  equipment  and  other  county 
resources.  Nemkevich  was  charged  with 
official  misconduct  and  theft. 

Oregon:  On  July  28, 2014,  Washing- 
ton County  civilian  jail  worker  Jill  Curry 
was  arraigned  on  28  counts,  including 
first-degree  custodial  sexual  misconduct, 
first-degree  official  misconduct,  second- 
degree  custodial  sexual  misconduct  and 
identify  theft.  She  is  accused  of  having 
had  sex  numerous  times  with  a 25-year-old 
prisoner  and  using  a false  name  to  send  him 
letters  and  money.  Curry  pleaded  guilty  and 
was  sentenced  to  50  months  in  prison  on 
March  16,2015. 

Pennsylvania:  Camp  Hill  State  Cor- 


rectional Institution  prisoner  Lance  P. 
Greenawalt  was  convicted  of  solicitation 
to  commit  murder  on  July  11,  2014  for  a 
murder-for-hire  plot  against  Adams  Coun- 
ty Judge  Michael  A.  George.  Greenawalt 
testified  in  his  own  defense  that  the  plot  was 
just  “trash  talk”  and  he  never  really  meant 
for  a murder  to  occur.  The  judge  was  one  of 
three  people  that  Greenawalt  allegedly  took 
contracts  out  on  with  his  cellmate, Timothy 
Bryce,  who  was  an  informant.  Greenawalt 
was  also  convicted  in  the  two  other  murder 
solicitation  cases,  and  received  sentences 
totaling  40  to  98  years.  Judge  George  had 
previously  sentenced  Greenawalt  to  4%  to 
13  years  in  prison  on  a burglary  charge. 

Pennsylvania:  On  July  17,  2014, 
Lehigh  County  Common  Pleas  Judge 
William  Ford  dismissed  contempt-of-court 
charges  issued  by  District  Judge  Wayne 
Maura  against  18-year-old  Adam  Dennis. 
Dennis  had  appeared  at  a court  hearing 
before  Maura  wearing  sagging  pants;  the 
judge  issued  the  contempt  citation  and 
a $50  fine  for  Dennis’  choice  of  apparel. 
Defense  attorney  Kimberly  Makoul  cited 
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a previous  Pennsylvania  Supreme  Court 
decision  that  held  a failure  to  stand  when 
a judge  enters  the  courtroom  does  not  sup- 
port a criminal  contempt  conviction. 

Philippines:  Demands  for  larger  cells, 
air  conditioning  and  free  wi-fi  access  were 
at  the  heart  of  a hunger  strike  staged  by  tens 
of  thousands  of  Filipino  prisoners  in  June 
2014.  The  nationwide  protest  began  when 
prisoners  learned  of  demands  being  made 
by  two  ousted  senators  who  were  impris- 
oned in  corruption  scandals.  “If  our  leaders 
can  demand  better  conditions  in  their  jail 
cells  - or  bungalows  - why  can’t  we?”  the 
hunger  strikers  asked. 

Tennessee:  On  July  16,  2014,  a fleet 
of  school  buses  arrived  at  the  Grundy 
County  jail  to  begin  the  temporary  evacu- 
ation of  prisoners  from  the  facility  due  to 
major  electrical  problems.  Approximately 
73  prisoners  were  transported  to  various 
other  jails.  An  inspection  by  the  Fire  Mar- 
shal, conducted  after  two  prisoners  were 
shocked,  found  the  facility  had  exposed 
electrical  wiring  and  natural  gas  lines.  The 
Fire  Marshal  gave  jail  officials  two  weeks 
to  make  improvements. 

Tennessee:  A 19-year-old  woman  was 
indicted  on  July  11,  2014  for  filing  a false 
report  claiming  she  was  raped  at  the  Put- 


nam County  jail.  Lacee  Smith  reportedly 
told  her  boyfriend  that  she  had  been  sexu- 
ally assaulted  prior  to  her  release  from  the 
jail  on  a DUI  charge.  Investigators  reviewed 
surveillance  video  and  determined  that  no 
assault  had  occurred.  Smith  later  admitted 
she  had  fabricated  the  story  to  get  attention 
from  her  boyfriend. 

Texas:  On  July  19,  2014,  a roof  col- 
lapsed in  a dayroom  at  the  Management  & 
Training  Corporation-owned  Diboll  Cor- 
rectional Center  in  Lufkin.  According  to  a 
report  in  the  Lufkin  Daily  News,  20  prison- 
ers were  injured  by  falling  debris.  One  was 
airlifted  to  a hospital  more  than  100  miles 
away,  ten  were  transported  to  local  hospitals 
and  the  other  nine  received  minor  injuries. 
Warden  David  Driscoll  said  the  roof  col- 
lapse was  likely  caused  by  heavy  rainfall  over 
a two-day  period.  The  minimum-security 
facility,  which  houses  over  500  prisoners,  is 
less  than  20  years  old. 

United  Kingdom:  Several  well-known 
musical  artists,  including  David  Gilmour  of 
Pink  Floyd,  former  Smiths  guitarist  Johnny 
Marr,  Radiohead’s  Ed  O’Brien  and  Philip 
Selway,  and  singer-songwriter  Billy  Bragg 
signed  an  open  letter  on  April  29,  2014 
protesting  a ban  on  steel-string  guitars 
in  the  UK  prison  system.  “As  musicians, 


we  are  concerned  to  hear  that  the  use  of 
steel-strung  guitars  is  being  prohibited  in 
prisons,”  the  open  letter  read.  “We  believe 
music  has  an  important  role  to  play  in 
engaging  prisoners  in  the  process  of  reha- 
bilitation.” Prison  officials  ended  the  ban  on 
steel-string  guitars  in  July  2014,  according 
to  news  reports. 

Washington:  On  July  11,2014,  Seattle 
City  Attorney  Pete  Holmes  apologized  for 
violating  workplace  rules  by  bringing  legally- 
purchased  marijuana  into  his  office.  Holmes 
was  seen  taking  the  pot  into  his  workplace 
after  his  purchase  of  the  drugs  was  previ- 
ously covered  by  the  news  media.  “Not  only 
are  controlled  substances  (like  marijuana) 
banned  from  City  offices,  City  employees 
cannot  possess  them  while  on  City  busi- 
ness,” Holmes  wrote.  “When  I brought  the 
unopened  marijuana  to  City  offices  - trying 
to  keep  up  with  a busy  schedule  - 1 nonethe- 
less violated  the  City’s  rules.” 

West  Virginia:  Federal  prisoner  Kevin 
Marquette  Bellinger,  33,  was  convicted  on 
June  16,  2014  of  murdering  another  pris- 
oner at  USP  Hazelton.  Video  surveillance 
footage  showed  Bellinger  and  his  co-defen- 
dant, Patrick  F.  Andrews,  confronting  and 
stabbing  prisoner  Jesse  Harris  in  a corridor 
at  the  facility  in  October  2007.  Bellinger 
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was  serving  a life  sentence  at  the  time  of 
the  murder;  on  October  8,  2014  he  was 
sentenced  to  life  without  parole  for  killing 
Harris.  Prosecutors  are  seeking  the  death 
penalty  against  Andrews. 

West  Virginia:  On  June  10,2014,  for- 
mer Barbour  County  SherifFJohn  Hawkins 
was  sentenced  to  12  months  and  a day  in 
prison  for  staging  a vehicle  accident  and 
fabricating  a report  to  Nationwide  Insurance. 


The  disgraced  sheriff,  who  pleaded  guilty  to 
felony  mail  fraud,  must  also  pay  $8,262.65 
in  restitution  for  the  fraudulent  insurance 
claim.  Hawkins  had  previously  faced  a 
scandal  and  legal  action  in  2013  after  being 
accused  of  using  his  position  to  sexually  as- 
sault five  young  women,  but  was  elected  to 
a second  term  as  sheriff  nonetheless. 

Wisconsin:  Lori  A.  Larue,  a former 
employee  of  a food  service  contractor  at 
the  Dodge  County  Jail,  pleaded  guilty  on 
June  9,2014  to  one  count  of  second-degree 
sexual  assault.  A second  felony  count  was 


dismissed.  An  investigation  determined 
that  Larue,  46,  had  been  carrying  on  sexual 
relationships  with  two  prisoners  in  the  jail’s 
kitchen.  She  initially  claimed  that  she  had 
been  assaulted  by  one  of  the  prisoners 
but  was  too  afraid  to  report  the  incident; 
however,  evidence  of  the  inappropriate  re- 
lationships came  from  jail  phone  transcripts 
which  indicated  Larue  had  made  at  least  50 
sexually  explicit  calls  to  the  prisoners.  She 
was  sentenced  in  November  2014  to  seven 
months  in  jail  and  five  years’  probation,  and 
will  have  to  register  as  a sex  offender. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
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Twenty-Five  Years  of  Prison  Legal  News 


The  first  issue  of  Prisoners’  Legal 
News  (PLN)  was  published  in  May 
1990.  It  was  hand-typed,  photocopied  and 
ten  pages  long,  and  mailed  to  75  potential 
subscribers  with  a budget  of  150.  The  first 
three  issues  were  banned  in  ah  Washing- 
ton state  prisons,  the  first  18  in  ah  Texas 
prisons.  Since  then  we  have  published  301 
consecutive  issues,  grown  to  72  pages  with 
offset  printing  and  now  have  approximately 
9,000  subscribers  in  all  50  states. 

This  is  how  it  happened. 

Started  in  a Prison  Cell 

In  1987  I ENTERED  THE  WASHINGTON  STATE 

prison  system  with  a 304-month  sentence. 
The  following  year  I met  Ed  Mead,  a politi- 
cal prisoner  and  veteran  prison  activist,  at 
the  Washington  State  Reformatory  (WSR) 
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by  Paul  Wright 

in  Monroe,  Washington.  Ed  had  been  in- 
carcerated since  1976.  During  that  period 
of  time  he  had  been  involved  in  organizing 
and  litigating  around  prison  conditions  and 
issues.  He  had  also  started  and  published 
several  newsletters,  including  The  Chill 
Factor,  The  Red  Dragon  and  The  Abolitionist. 
By  late  1 988,  Ed  and  I were  jointly  involved 
in  class-action  prison  conditions  litigation 
and  other  political  work. 

As  the  1980s  ended  it  became  appar- 
ent that  collectively  prisoners  were  in  a 
downhill  spiral  - they  were  suffering  seri- 
ous setbacks  on  the  legislative,  political, 
judicial  and  media  fronts.  Prisoners  and 
their  families  were  the  people  most  affected 
by  criminal  justice  policies  but  were  also 
the  ones  almost  entirely  absent  from  what 
passed  as  debate.  There  was  a lack  of  po- 
litical consciousness  and  awareness  among 
prisoners,  and  widespread  ignorance  about 
the  realities  of  the  prison  system  among 
those  not  incarcerated. 

Ed  and  I decided  to  republish  The  Red 
Dragon  as  a means  of  raising  political 
consciousness  among  prisoners  in  the  U.S. 
We  planned  to  model  the  new  publica- 
tion on  the  old  one:  a 50-60  page  Marxist 
quarterly  magazine  that  Ed  had  previously 
published.  We  eventually  put  together  a 
draft  copy,  but  it  was  never  printed  for 
distribution.  The  main  reason  was  a lack 
of  political  and  financial  support  on  the 
outside.  We  lacked  the  money  to  produce  a 
large  quarterly  magazine,  and  were  unable 
to  find  volunteers  outside  prison  willing 
to  commit  the  time  involved  in  laying  out, 
printing  and  mailing  such  a publication. 
Additionally,  in  1989  I was  subjected  to 
a retaliatory  transfer  to  the  Penitentiary  at 
Walla  Walla,  due  to  success  in  the  WSR 
overcrowding  litigation.  Prison  officials 
also  wanted  to  ensure  that  The  Red  Dragon 


never  got  published.  The  transfer  meant  that 
Ed  and  I were  relegated  to  communicating 
by  heavily  censored  mail. 

We  scaled  back  our  ambitions  and  in- 
stead decided  to  publish  a small,  monthly 
newsletter  focused  on  prison  issues  in 
Washington  state.  If  the  support  was  there 
it  would  grow.  Originally  named  Prisoners' 
Legal  News,  we  set  out  with  the  goal  of 
publishing  real,  timely  news  that  activist 
prisoners  and  their  supporters  could  use. 

With  the  social  movements  that  had 
traditionally  supported  prison  reform  ef- 
forts in  this  country  at  a low  ebb  (i.e.,  the 
civil  rights,  women’s  liberation  and  anti- 
war movements),  we  saw  PLN s objective 
as  one  that  would  emphasize  prisoner 
organizing  and  self-reliance.  Like  previ- 
ous political  journalists  who  had  continued 
publishing  during  the  dark  times  of  the 
1920s  and  1950s,  we  saw  PLNs  role  as 
being  similar.  From  the  outset,  PLN  has 
striven  to  be  an  organizing  tool  as  much  as 
an  information  source.  When  we  started  we 
had  no  idea  that  things  would  get  as  bad  as 
they  have  in  our  nation’s  criminal  justice 
system.  Nor  that  they  would  continue  to  be 
as  bad  as  they  have  for  as  long  as  they  have. 

In  1990  I was  transferred  to  the  Clal- 
lam Bay  Corrections  Center,  a then-new 
Washington  prison.  The  first  issue  of  PLN 
appeared  in  May  1 990.  Ed  and  I each  typed 
up  five  pages  of  PLN  in  our  respective  cells. 
Columns  were  carefully  laid  out  with  blue 
pencils  and  graphics  applied  with  a glue 
stick.  We  sent  the  proof  copy  to  Richard 
Mote,  a volunteer  in  Seattle,  who  copied 
and  mailed  it.  Ed  contributed  PLN s start- 
up budget  of  $50. 

The  first  three  issues  of  PLN  were 
banned  in  all  Washington  prisons  on  spu- 
rious grounds.  Ed  was  infracted  by  WSR 
officials  for  allegedly  violating  copyright 


States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  intrastate  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Indiana,  North  Carolina  and  South  Dakota  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  excessively  high  phone  rates.  Although  the  FCC  voted  last  year 
to  cap  the  costs  of  interstate  (long  distance)  prison  calls,  which  went  into  effect  on  February  1 1 , 2014, 
the  order  does  not  currently  apply  to  intrastate  (in-state)  calls.  An  estimated  92%  of  prison  phone  calls 
are  in-state.  This  is  an  opportunity  to  ask  DOCs  to  forgo  commissions  and  ensure  their  prison  phone 
contracts  are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mainly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs.  Lower  prison  phone  rates  should  apply  not  just  to  long  distance  calls  but  also  to  in-state 
calls.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison  Phone  Justice’s 
website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Indiana:  Receives  a 43.5%  kickback;  the  current  contract  expires  on  06-30-15.  Charges  $3.60 
for  a 15-minute  local  or  in-state  call.  Contacts:  Commissioner  Bruce  Lemmon,  Indiana  DOC,  302 
West  Washington  Street,  Room  E-334,  Indianapolis,  IN  46204;  phone:  317-232-5711,  email: 
blemmon@idoc.in.gov.  Governor  Mike  Pence,  200  W.  Washington  St.,  Rm  206,  Indianapolis,  IN 
46204;  phone:  317-232-4567,  email:  http://www.in.gov/gov/2333.htm  (use  online  form) 

North  Carolina:  Receives  a kickback  of  58%,  which  totaled  over  $7.4  million  in  2014;  charges  $3.40 
for  a 15-minute  collect  long  distance  call.  Current  contract  expires  on  6-30-15.  Contacts:  Secretary 
Frank  Perry,  N.C.  Department  of  Public  Safety,  4201  Mail  Service  Center,  Raleigh,  NC  27699-4201; 
phone:  919-733-2126,  email:  frank.perry@ncdps.gov.  Governor  Pat  McCrory,  20301  Mail  Service 
Center,  Raleigh  NC  27699;  phone:  919-814-2000,  fax:  919-733-2120,  email:  pat.mccrory@nc.gov 

South  Dakota:  Receives  a 33-38%  kickback  and  charges  up  to  $5.97  for  a 15-minute  collect  in- 
state call.  The  current  contract  expires  on  06-30-15.  Contacts:  Secretary  Denny  Kaemingk,  3200  E. 
Highway  34,  c/o  500  East  Capital  Ave.,  Pierre,  SD  57501;  phone:  605-773-3478,  fax:  605-773-3194. 
Governor  Dennis  Daugaard,  500  E.  Capitol  Ave.,  Pierre,  SD  57501;  phone:  605-773-3212,  email: 
http://sd.gov/governor/contact.aspx  (use  online  form) 
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laws  by  writing  law  articles.  Officials 
at  Clallam  Bay  ransacked  my  cell  and 
confiscated  my  writing  materials,  back- 
ground information  and  anything  that  was 
P/JV- related.  Ed’s  infraction  was  eventu- 
ally dismissed  and  my  materials  were  later 
returned. 

Just  as  we  were  on  the  verge  of  fil- 
ing a civil  rights  lawsuit  challenging  the 
censorship  of  PLN.  the  Washington  DOC 
capitulated  and  allowed  PLN  into  its  pris- 
ons. Jim  Blodgett,  then  the  warden  at  the 
Penitentiary  in  Walla  Walla,  told  me  that 
PLN  would  never  last  because  its  politics 
were  “harmless  and  outmoded,”  and  pris- 
oners were  too  “young  and  immature  to  be 
influenced”  by  our  ideas.  The  reprisals  had 
been  fully  expected,  given  prison  officials’ 
historic  hostility  to  the  concepts  of  free 
speech  and  due  process. 

Then  disaster  struck:  Richard  Mote 
turned  out  to  be  mentally  unstable.  He  re- 
fused to  print  and  mail  PLN s second  issue 
because  he  took  offense  to  an  article  written 
by  Ed  that  called  for  an  end  to  the  ostraciza- 
tion  of  sex  offenders.  Mote  took  off  with  all 
of  PLN s money  that  contributors  had  sent, 
about  $50,  the  master  copy  of  the  second 
issue  and  our  mailing  list.  For  several  weeks 
it  looked  like  there  would  be  no  second  is- 
sue of  PLN.  Fortunately  we  located  another 
volunteer,  Janie  Pulsifer,  who  was  willing 
to  print  the  publication.  Ed  and  I sent  Janie 
another  copy  of  the  issue,  which  she  copied 
and  mailed.  We  were  back  on  track. 

The  Presses  Keep  Rolling 

Ed’s  then-partner,  Carey  Catherine, 
had  agreed  to  handle  PLN’ s finances  and 
accounting,  such  as  they  were,  after  Mote 
jumped  ship.  This  was  short-lived,  because 
by  August  1990  she  was  preparing  to  go  to 
China  to  study.  The  only  person  we  knew 
with  a post  office  box  who  might  be  able  to 
take  care  of  PLN’ s mail,  mainly  to  process 
donations,  was  my  father,  Rollin  Wright. 
He  lived  in  Florida  but  generously  agreed 
to  handle  PLN’ s mail  for  what  Ed  and  I 
thought  would  be  a few  months  at  most, 
until  we  found  someone  in  Seattle.  Those 
few  months  became  six  years  as  he  served  as 
PLN ’s  office  manager,  publisher  and  board 
member. 

Support  for  PLN  slowly  began  to  grow, 
as  did  our  circulation.  In  January  1991  we 


switched  to  desktop  publishing.  Ed  and  I 
sent  our  typed  articles  to  Judy  Bass  and 
Carrie  Roth,  who  would  retype  them  and 
lay  them  out.  We  would  then  proof  each 
issue  before  it  was  printed  and  mailed.  In 
1991,  PLN  also  obtained  501(c)(3)  status 
from  the  IRS  so  we  could  use  lower  post- 
age rates.  PLNs  circulation  had  stabilized 
at  around  300  subscribers;  we  purposely 
did  not  seek  further  growth  because  we 
did  not  have  the  infrastructure  to  sustain  it. 
Once  we  had  non-profit  status  and  postal 
permits  from  the  post  office,  we  were  ready 
to  expand. 

In  the  summer  of  1992  we  did  our 
first  sample  mailing  to  prison  law  libraries. 
Since  PLNs  reader  base  had  increased  and 
changed,  we  decided  to  reflect  that  change 
by  renaming  the  publication  Prison  Legal 
News,  as  PLN  was  n’t  just  for  prisoners  any- 
more. PLN  was  now  being  photocopied  and 
mailed  each  month  by  a group  of  volunteers 
in  Seattle. 

When  PLN  started  out  in  1990,  Ed 
and  I had  decided  it  would  be  a magazine  of 
struggle,  whether  in  the  courts  or  elsewhere, 
and  everything  would  be  chronicled.  At  a 
time  when  the  prisoners’  rights  movement 
was  overcome  by  defeatism  and  demoral- 
ization, we  thought  it  important  to  report 
the  struggles  and  victories  as  they  occurred 
to  let  activists  know  that  theirs  was  not  a 
solitary  fight. 

A mainstay  of  PLN s coverage  from 
the  beginning  has  been  the  issue  of  prison 
slave  labor.  This  is  where  the  interests  of 
prisoners  and  free  world  workers  intersect 
at  their  most  obvious.  If  people  outside 
prison  didn’t  think  criminal  justice  policies 
affected  them,  PLN  would  make  prisons 
relevant  by  showing  how  prison  slave  labor 
took  their  jobs  and  undermined  their  wages. 
This  coverage  was  helped  by  the  fact  that 
Washington  state  was  a national  leader  in 
the  exploitation  of  prison  slave  labor  by 
private  businesses. 

PLN  has  broken  stories  on  how  cor- 
porations like  Boeing,  Microsoft,  Eddie 
Bauer,  Planet  Hollywood,  Starbucks  and 
Nintendo,  plus  then-U.S.  Representative 
Jack  Metcalf,  all  used  prison  slave  labor 
to  advance  their  interests.  These  stories 
were  picked  up  by  other  media,  increasing 
PLNs  exposure.  While  PLN  continues  to 
be  the  leader  in  reporting  on  prison  slave 
labor,  my  own  views  on  the  subject  have 
changed.  Influenced  by  the  writings  of 
Bruce  Western,  I came  to  realize  the  big 
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story  wasn’t  the  5,000  prisoners  who  work 
for  private  companies  in  PIECP  programs 
or  the  estimated  80,000  who  work  in  state 
prison  industries  - and  those  only  because 
of  the  massive  government  subsidies  that 
prison  industries  receive  - but  the  2.3  mil- 
lion prisoners  who  have  been  removed  from 
the  U.S.  labor  market  completely. 

In  June  1992, 1 was  transferred  back  to 
WSR  where  Ed  and  I could  collaborate  on 
PLN  in  person  for  the  first  time  since  the 
magazine  started.  I had  been  infracted  by 
Clallam  Bay  officials  for  reporting  in  PLN 
the  racist  beatings  of  prisoners  by  gangs 
of  white  prison  guards.  Unable  to  gener- 
ate attention  for  the  beatings  themselves, 
my  punishment  for  reporting  the  attacks 
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received  front-page  news  coverage  in  the 
Seattle  Times.  Eventually  the  disciplinary 
charges  were  dropped,  but  not  before  I had 
spent  a month  in  a control  unit  for  reporting 
the  abuses.  The  PLN  presses  kept  rolling. 

PLN  Becomes  a Magazine 

On  PLN’ S THIRD  ANNIVERSARY  IN  MAY 
1993,  we  made  the  big  leap.  We  switched  to 
offset  printing  instead  of  photocopying  and 
expanded  to  16  pages.  PLN  was  no  longer 
a newsletter;  we  were  now  a magazine  with 
600  subscribers. 

In  October  1993,  Ed  was  finally  pa- 
roled after  spending  18  years  in  prison. 
The  state  parole  board,  no  doubt  unhappy 
at  PLNs  critical  coverage  of  their  activities, 
imposed  a “no  felon  contact”  order  on  Ed. 
This  meant  he  could  have  no  contact,  by 
mail  or  phone,  with  me  or  any  other  felon. 
The  parole  board  made  it  very  clear  that 
this  was  for  the  purpose  of  preventing  Ed’s 
involvement  with  PLN  If  he  were  involved 
in  publishing  PLN  in  anyway,  he  would  be 
thrown  back  in  prison. 

The  ACLU  of  Washington  filed  suit  on 
our  behalf  to  challenge  the  rule  as  violating 
Ed’s  right  to  free  speech  as  well  as  my  own. 
In  an  unpublished  ruling,  Judge  Robert 
Bryan  in  Tacoma  dismissed  our  lawsuit, 
holding  that  it  was  permissible  for  the 
state  to  imprison  someone  for  publishing 
a magazine  while  they  were  on  parole.  The 
Ninth  Circuit  Court  of  Appeals  eventu- 
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ally  dismissed  our  appeal  as  moot  when, 
after  three  years  on  parole,  Ed  was  finally 
discharged  from  the  parole  board’s  custody. 
In  the  meantime,  Ed  had  tired  of  PLN  as  he 
had  with  his  previous  publishing  efforts,  and 
got  on  with  his  life  and  moved  to  California. 
Washington  state  prisoner  Dan  Pens  was 
PLN’ s co-editor  from  1994  to  2001. 

PLN  switched  to  an  East  Coast  printer 
that  offered  significant  savings  over  Seattle 
printers.  This  allowed  us  to  expand  to  20 
pages.  Within  the  year  PLN  was  no  longer 
being  mailed  by  volunteers;  our  printer  did 
the  mailing  for  us. 

We  hired  our  first  staff  person,  Sandy 
Judd,  in  January  1996.  PLN' s needs  and 
circulation  had  grown  to  the  point  that 
volunteers  were  simply  unable  to  do  all  the 
work  that  needed  to  be  done.  With  some 
1,600  subscribers,  data  entry,  layout,  ac- 
counting and  other  tasks  required  full-time 
attention.  In  2001,  former  Washington 
prisoner  Don  Miniken  became  PLN' s 
executive  director.  Sandy  also  returned  as 
PLN’s  data  manager  and  layout  person,  and 
PLN  began  its  employment  of  work  study 
students  and  local  volunteers  for  office  tasks. 
Hans  Sherrer,  a former  prisoner  and  expert 
on  wrongful  convictions,  became  PLN’s 
circulation  manager  until  October  2004, 
when  he  went  to  work  full-time  for  Justice 
Denied,  a magazine  specializing  in  wrongful 
convictions. 

The  bulk  of  each  issue  of  PLN  is 
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written  by  current  and  former  prisoners. 
In  1999,  the  Washington  DOC  banned 
correspondence  between  prisoners.  The  re- 
sulting breakdown  in  communication  made 
coordinating  PLN  difficult,  to  say  the  least, 
between  myself  and  PLN’ s incarcerated 
contributing  writers. 

Upon  my  release  in  2003, 1 was  able 
to  do  a lot  more  in  the  way  of  research  and 
advocacy  as  PLN’ s editor  than  I had  while 
imprisoned.  In  2005  we  were  able  to  hire 
Alex  Friedmann  as  PLN’s  associate  editor. 
Alex  had  been  serving  a 20-year  sentence  in 
Tennessee  when  he  first  began  writing  for 
PLN  in  1996  as  a volunteer  contributing 
writer.  His  invaluable  skills  as  a researcher 
and  editor  vastly  improved  the  content  of 
PLN  and  the  depth  and  breadth  of  our 
coverage;  he  is  now  PLN’s  managing  editor. 

My  first  day  out  of  prison  illustrates 
the  transition  from  prisoner  editor  to 
non-prisoner  editor.  I was  picked  up  at  the 
Monroe  Correctional  Complex  at  8:30  a.m. 
on  December  16,  2003  by  Don  Miniken 
and  Hans  Sherrer,  PLN’s  executive  director 
and  circulation  manager,  respectively.  By 
10:30  a.m.  we  were  in  PLN’s  Seattle  office 
and  I was  learning  to  use  the  Internet  and 


e-mail,  my  first  experience  with  both.  At 
noon  we  had  lunch  with  Jesse  Wing  and 
Carrie  Wilkinson,  part  of  the  McDonald, 
Hoague  and  Bayless  legal  team  that  suc- 
cessfully represented  us  in  PLNv.  Lehman , 
a censorship  suit  against  the  Washington 
DOC.  By  2:30  p.m.  I was  back  in  PLN’s 
office  doing  a television  interview  with  Fox 
News  on  prison  slave  labor.  It  hasn’t  stopped 
since  then. 

Today,  the  May  2015  issue  of  PLN 
marks  our  25-year  anniversary  and  301st 
consecutive  published  issue.  We  now 
have  around  9,000  subscribers  in  all  50 
states.  PLN  goes  into  every  medium-  and 
maximum-security  prison  in  the  U.S.  and 
many  minimum-security  facilities  and  jails 
as  well.  PLN’s  subscribers  include  prisoners 
and  their  family  members, judges,  attorneys, 
journalists,  academics,  prison  and  jail  offi- 
cials, activists  and  concerned  citizens. 

More  Than  a Monthly  Publication 

PLN’S  WEBSITE,  WWW.PRISONLEGALNEWS. 
org,  is  the  largest  online  resource  for  prison 
and  jail  news  and  case  law;  it  includes  all 
PLN  back  issues  in  .pdf  format  as  they 
appeared  when  published,  a searchable 


database  with  over  18,000  articles  and 

13.000  court  rulings,  plus  a library  of  more 
than  5,600  publications  and  a brief  bank 
with  7,500  pleadings.  Our  site  receives  over 

100.000  visitors  a month  and  is  frequently 
used  as  a source  of  information  by  journal- 
ists, criminal  justice  activists  and  attorneys, 
among  others. 

In  addition  to  our  print  and  online 
publications,  PLN  has  engaged  in  exten- 
sive advocacy  efforts  involving  the  media, 
lawmakers  and  government  agencies.  Alex 
Friedmann  and  I regularly  speak  on  the 
topic  of  prisoners’  rights  at  conferences, 
conventions  and  law  schools.  We  do  dozens 
of  media  interviews  each  year  and  provide 
background  information  on  prison,  jail 
and  criminal  justice  issues  to  journalists 
and  researchers.  Alex  and  I have  testified 
before  the  U.S.  Congress  and  state  legis- 
latures on  prison-related  topics,  and  have 
submitted  comments  to  numerous  public 
agencies  including  the  Federal  Communi- 
cations Commission,  the  National  Prison 
Rape  Elimination  Commission,  the  Civil 
Rights  Commission,  the  U.S.  Department 
of  Justice  and  the  Consumer  Financial 
Protection  Bureau. 
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Common  Courage  Press  published 
PLN’s  first  book,  The  Celling  of  America: 
An  Inside  Look  at  the  U.  S.  Prison  hidustry,  in 
1998.  Edited  by  Daniel  Burton-Rose,  Dan 
Pens  and  myself,  the  book  is  an  anthology 
of  PLN  articles.  Celling  of  America  lays 
out  the  reality  and  politics  of  the  prison 
industrial  complex  in  the  mid-1990s;  now 
in  its  third  printing,  the  book  has  received 
critical  acclaim  and  helped  boost  PLN’s 
profde.  Between  1998  and  2000,  while 
incarcerated,  I did  a weekly  radio  show 
on  KPFA’s  Flashpoints  program  called 
“This  Week  Behind  Bars.” The  show  aired 
on  Fridays  and  consisted  of  news  reports 
from  PLN  about  what  was  happening  in 
American  prisons  and  jails.  Hans  Sherrer, 
Alex  Friedmann  and  I have  done  hundreds 
of  radio  and  media  interviews  on  PLN  s 
behalf  advocating  for  the  rights  of  prison- 
ers. Further,  PLN  is  frequently  quoted  on 
criminal  justice  issues  by  other  publications, 
ranging  from  the  Associated  Press  and  USA 
Today  to  CNN,  The  New  York  Times  and  the 
Wall  Street  Journal. 


In  2003,  Routledge  Press  published 
Prisoji  Nation:  The  Warehousing  of  America’s 
Poor,  a PLN  anthology  edited  by  attorney 
Tara  Herivel  and  myself  that  made  the 
connection  between  mass  imprisonment 
and  under-funded  indigent  defense  sys- 
tems. Winner  of  the  2003  Gustavus  Myers 
Outstanding  Book  Award,  Prison  Nation 
has  been  well-received. 

The  New  Press  published  Prison 
Profiteers:  Who  Makes  Money  from  Mass  In- 
carceration in  2008.  An  anthology  edited  by 
Tara  Herivel  and  myself,  in  this  volume  we 
explored  who  benefits  from  the  policies  of 
mass  imprisonment  that  make  the  U.S.  the 
world’s  leader  in  putting  people  in  prison. 

This  trilogy  of  PLN  anthologies,  span- 
ning a decade,  does  an  impressive  job  of 
laying  out  the  political  landscape  of  the 
1990s  that  cemented  the  most  repressive 
policies  of  mass  incarceration,  the  conveyor- 
belt  judiciary  that  ensures  poor  people 
accused  of  crimes  are  more  likely  to  wind 
up  in  prison  than  their  wealthy  counterparts 
accused  of  crimes,  and  the  economic  and 
political  beneficiaries  of  these  policies  and 
who  is  harmed  by  them. 

In  addition  to  PLN’s  monthly  maga- 


zine, online  resources  and  anthologies,  our 
many  other  projects  - including  media  and 
advocacy  work  - are  detailed  in  our  annual 
reports  posted  on  our  website.  In  2013,  we 
received  the  First  Amendment  Award  from 
the  Society  of  Professional  Journalists. 

PLN  remains  unique  in  many  respects. 
First,  it  is  the  only  independent,  uncensored 
nationally-circulated  magazine  edited  and 
produced  largely  by  prisoners  and  former 
prisoners  anywhere  in  the  U.S.,  if  not  the 
world.  PLN  is  also  the  longest  lived  in  U.S. 
history.  Second,  it  is  one  of  the  few  publica- 
tions that  offers  a class-based  analysis  of  the 
criminal  justice  system.  No  other  publica- 
tion has  the  depth  and  breadth  of  coverage 
of  detention  facility  litigation  and  news. 

Since  its  inception  PLN  has  largely 
relied  on  donations  from  our  subscribers 
and  supporters.  In  recent  years,  advertising 
income  has  helped  offset  our  costs  and  al- 
lowed us  to  expand  the  size  of  the  magazine. 
PLN  began  distributing  books  with  the 
release  of  our  first  anthology,  The  Celling  of 
America,  in  1998.  Our  bookstore  list  has  ex- 
panded as  a way  to  both  augment  our  public 
education  mission  and  provide  prisoners 
with  the  means  to  help  themselves,  and  to 
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contribute  to  PLN  s continued  existence  by 
generating  revenue. 

Until  PZTVhad  to  hire  a staff  person  we 
operated  on  a break-even  basis.  As  late  as 
1995,  we  were  giving  away  almost  half  of  our 
subscriptions  to  prisoners  who  could  not,  or 
claimed  they  couldn’t,  afford  to  subscribe.  W ith 
the  expense  of  an  employee  we  had  to  dramati- 
cally limit  the  number  of  free  subscriptions. 

Over  the  years  PLN  has  received 
generous  support  from  the  Open  Society 
Institute,  the  Public  Welfare  Founda- 
tion, the  Sonya  Staff  Foundation,  the  Art 
Appreciation  Foundation,  the  Solidago 
Foundation,  Resist,  AFSCME,  the  Proteus 
Fund,  the  Southern  Poverty  Law  Center,  the 
Jewish  Community  Fund,  the  Irvin  Stern 
Foundation,  Youth  Emergency  Services  and 
the  Funding  Exchange,  all  of  which  enabled 
PLN  to  grow  and  professionalize.  We  cur- 
rently receive  no  foundation  funding;  we 
have  never  accepted  government  funding. 

A free  press  doesn’t  come  cheap.  Nei- 
ther does  free  speech.  From  the  very  first 
issue  to  this  day,  PLN  has  been  censored  in 
prisons  and  jails  across  the  country.  In  some 
cases  we  have  been  able  to  resolve  censorship 
issues  administratively.  In  cases  where  that 
was  not  possible,  we  filed  suit  and  addressed 
the  matter  in  court.  The  article  following  this 
cover  story  provides  a summary  of  PLN' s 
extensive  litigation  history.  Whether  as  a 
reflection  of  the  times  or  a comment  on 
PLN’ s effectiveness,  we  are  currently  facing 
more  attempts  at  censorship  than  at  any 
time  in  the  past  25  years.  PLN  is  the  most 
censored  publication  in  America. 

What  Have  We  Accomplished? 

A QUESTION  I HAVE  BEEN  ASKED  IS  WHETHER 

PLN  is  “successful.”  Success  is  a relative 
term.  When  a French  journalist  asked  Mao 


Tse-Tung  in  the  1960s  if  he  thought  the 
1789  French  Revolution  had  been  success- 
ful, Mao  reportedly  replied,  “It’s  too  soon 
to  tell.”  So  too  with  PLN. 

The  prison  and  jail  population  in  the 
U.S.  doubled  to  2.3  million  people  just 
in  the  time  we  have  been  publishing.  By 
any  objective  standard,  prison  conditions, 
overcrowding  and  brutality  are  now  far 
worse  than  at  any  time  in  the  past  50  years. 
Draconian  laws  criminalize  more  behavior 
and  impose  harsher  punishments  in  worse 
conditions  of  confinement  than  at  any  other 
point  in  modern  world  history.  While  some 
lip  service  has  been  paid  about  changing 
this  state  of  affairs,  no  one  in  a position  of 
power  is  even  talking  about  the  brutal  con- 
ditions prisoners  are  subjected  to  on  a daily 
basis  in  the  U.S.,  or  providing  any  type  of 
accountability  or  oversight  of  the  criminal 
justice  system,  or  repealing  the  thousands  of 
harsh  laws  that  have  led  the  U.S.  to  become 
the  world’s  leading  carceral  state. 

With  5 percent  of  the  world’s  popu- 
lation, the  U.S.  incarcerates  25%  of  the 
world’s  prisoners.  The  legal  rights  of  Ameri- 
can prisoners  are  diminishing  daily  under 
coordinated  attacks  by  conservative  courts, 
yellow  journalism  and  reactionary  politi- 
cians. The  corporate  media  and  lawmakers 
alike  thrive  on  a daily  diet  of  sensationalized 


crime  and  prisoner  bashing,  while  prisons 
and  jails  consume  ever-increasing  portions 
of  government  budgets  to  the  detriment 
of  everything  else  - such  as  education,  af- 
fordable housing  and  social  services.  The 
economic  downturn  has  led  some  states  to 
temporarily  reduce  their  prison  populations, 
but  nationally  the  number  of  prisoners 
remains  at  an  extremely  high  level. 

PLN  has  duly  chronicled  each  spiral 
in  this  downward  cycle  of  repression  and 
violence.  We  have  provided  a critique  and 
analysis  of  the  growth  of  the  prison  indus- 
trial complex  and  have  exposed  the  human 
rights  abuses  that  are  the  grim  reality  of  the 
American  gulag.  While  some  people  pur- 
ported to  be  shocked  when  the  American 
military  torture  chambers  in  Iraq  were  first 
exposed  by  the  photos  taken  at  Abu  Ghraib, 
we  could  sadly  point  out  that  PLNh ad  been 
reporting  similar  incidents  in  American 
prisons  since  1990,  and  still  do. 

Even  if  we  didn’t  end  the  evils  of  our 
time,  we  at  least  struggled  against  them  and 
did  the  best  we  could  under  the  circum- 
stances. That  we  have  managed  to  publish 
PLN  at  all  given  the  relentless  opposition 
by  prison  and  jail  officials  is  a remarkable 
success.  When  I started  PLN  in  my  prison 
cell,  I never  thought  I would  be  writing 
this  retrospective  25  years  later  in  the  same 
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magazine.  In  this  sense  I believe  PLN  has 
been  successful. 

But  not  all  is  gloom  and  doom.  PLN 
has  helped  stop  some  of  the  abuses  that 
are  legion  in  the  American  gulag.  We  have 
also  borne  witness  to  what  is  happening 
and  documented  it  for  future  generations. 
Recent  years  have  seen  an  increase  in  in- 
terest and  support  for  criminal  justice  and 
human  rights  issues  in  the  United  States; 
many  of  PLN’s  critiques  of  prison  slave 
labor  and  other  issues  have  been  picked 
up  and  adopted  by  labor  groups  and  even 
some  elements  of  the  corporate  media.  Our 
censorship  litigation  has  helped  secure  the 
First  Amendment  rights  of  hundreds  of 
thousands  of  prisoners  and  publishers  alike 
in  many  states,  and  our  public  records  cases 
have  helped  ensure  government  transpar- 
ency. We  have  done  this  with  remarkably 
little  in  the  way  of  funding  and  resources. 

Ultimately,  I believe  that  PLN’s  success 
will  be  measured  by  its  usefulness  to  the 
prisoners,  activists,  journalists,  attorneys 
and  citizens  who  are  working  to  make  a 
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difference  for  the  better.  We  have  tried  our 
best  to  provide  timely,  accurate,  helpful 
information  that  people  can  use  in  their 
daily  struggle  for  justice. 

The  main  obstacles  that  PLN  faces  are 
those  faced  by  all  alternative  media:  a lack  of 
sufficient  funds  and  the  corresponding  in- 
ability to  reach  more  people  with  our  message. 
Absent  relatively  (for  PLN)  large-scale  fund- 
ing from  outside  sources  to  do  outreach  work, 
this  will  continue  to  be  a problem.  The  other 
primary  issues  facing  PLN  are  censorship  by 
government  officials,  prisoner  illiteracy  - vari- 
ous studies  have  found  that  40  to  70%  of  the 
prison  population  is  functionally  illiterate  - and 
political  apathy.  Despite  these  difficulties,  PLN 
has  persevered  and  steadily  grown.  The  need 
that  led  to  PLN’s  creation  has  only  increased. 

Mainstream  media  coverage  of  prison 
and  criminal  justice  issues  tends  to  be 
abysmal;  most  media  coverage  is  little 
more  than  press  release  journalism.  Input 
from  prisoners  or  activists  is  rarely  sought. 
Since  its  inception,  PLN  has  ensured  that 
the  voices  of  class-conscious  prisoners  and 
former  prisoners  are  heard.  We  are  proud 
of  the  fact  that  over  the  years  many  stories 
originally  broken  or  developed  by  PLN 
have  been  picked  up  by  other  news  sources, 
including  the  corporate  media.  We  are  also 
heartened  that  prisoners  in  other  states  have 
started  similar  publications  to  deal  with 
local  issues,  such  as  Florida  Prison  Legal 
Perspectives,  Southland  News  and  the  Prison 
Information  Network,  among  others. 


After  a quarter-century  of  publishing 
it  must  be  emphasized  that  PL/Vhas  always 
been  very  much  a cooperative  effort.  PLN 
has  had  editors  who  bore  the  brunt  of  prison 
officials’  displeasure  for  speaking  truth  to 
power,  but  the  reality  is  that  PLN  would 
never  have  been  possible  were  it  not  for  the 
many  volunteers  and  supporters  who  have  so 
generously  donated  their  time,  energy,  skills, 
labor,  advice  and  money.  Prisoners ’rights  and 
human  rights  have  never  been  very  popular 
causes  in  this  country,  and  in  today’s  political 
climate  it  takes  extraordinary  courage  and 
commitment  to  support  a project  like  PLN. 

A Collective  Effort 

We  would  like  to  thank  all  those 
people  who  have  served  on  our  board  of 
directors  over  the  years,  first  as  Prisoners’ 
Legal  News  and  now  as  the  Human  Rights 
Defense  Center,  PLN’s  parent  organization. 
Our  current  and  former  board  members  in- 
clude Dan  Axtell,  Rick  Best,  Bell  Chevigny, 
Scott  Dionne,  Howard  Friedman,  Mike 
Godwin,  Judy  Greene, Tara  Herivel,  Sandy 
Judd,  Ed  Mead,  Janie  Pulsifer,  Sheila  Rule, 
Ellen  Spertus,  Peter  Sussman,  Silja  J.A. 
Talvi,  Bill  Trine  and  Rollin  Wright. 

A number  of  regular  contributing 
writers  have  supplied  articles  and  reporting 
for  PLN  Our  first  contributing  writer  was 
James  Quigley,  then  a Florida  prisoner,  who 
began  writing  for  PLN  in  1995.  James  killed 
himself  in  a prison  control  unit  in  Vermont 
in  2003.  Our  other  contributing  writers 
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have  included,  in  no  particular  order:  Wil- 
lie Wisely,  Alex  Friedmann,  Matt  Clarke, 
Mark  Wilson,  Julia  Lutsky,  Daniel  Burton- 
Rose,  Ronald  Young,  Mark  Cook,  Dan 
Pens,  Rick  Card,  Bob  Williams,  Adrian 
Lomax,  Mike  Rigby,  Roger  Smith,  Lonnie 
Burton,  Rabih  Aboul  Hosn,  Floyd  Spruyte, 
Gary  Hunter,  Rex  Bagley,  Roger  Hum- 
mel, David  Reutter,  Robert  Woodman, 
Sam  Rutherford,  Jimmie  Franks,  Brandon 
Sample,  Justin  Miller,  Derik  Limberg,  John 
Dannenberg,Mike  Brodheim,  Derek  Gilna, 
Christopher  Zoukis,  Joe  Watson  and  others. 

Our  quarterly  columnists  have  in- 
cluded attorneys  John  Midgley,  Walter 
Reaves,  Kent  Russell  and  Dan  Manville, 
and  political  prisoners  Laura  Whitehorn, 
Linda  Evans,  Marilyn  Buck  and  Mumia 
Abu-Jamal.  Denise  Johnston  contributed 
a column  on  incarcerated  parents,  while 
Michael  Cohen  provided  a medical  column. 

For  stories  that  have  required  investiga- 
tive reporting,  PLN  has  been  able  to  count 
on  excellent  investigative  journalists  like 
Ken  Silverstein,  Jennifer  Vogel,  SiljaTalvi, 
Ian  Urbina,  Leah  Caldwell,  Mark  Dow, 
Peter  Wagner,  Anne  Marie  Cusac,  Beau 
Hodai, Terry  Allen,  Christian  Parenti,  Alan 


Prendergast,  Greg  Dober,  Lance  Tapley,  Jim 
Ridgeway,  James  Kilgore,  Victoria  Law  and 
Todd  Matthews,  among  others.  This  has 
helped  PLN  provide  a wider  spectrum  of 
voices  and  more  comprehensive  coverage 
of  criminal  justice  issues,  and  allowed  us  to 
expand  in  size  while  continuously  improv- 
ing the  quality  of  our  content. 

Then  there  is  the  design  of  PLN  itself. 
Since  we  moved  to  computerized  layout,  the 
magazine  has  been  designed  and  laid  out 
by  Ed  Mead,  Judy  Bass,  Dan  Axtell,  Sandy 
Judd,  Thomas  Sellman,  Don  Miniken  and 
Lansing  Scott.  Our  printers  have  included 
Consolidated  Printing  in  Seattle,  Prompt 
Press  in  Camden,  New  Jersey  and  Oregon 
Lithograph  in  McMinnville,  Oregon. 

PLN  s employees  and  volunteers,  with- 
out whose  support  we  would  not  exist,  include 
in  no  particular  order:  Dan  Axtell,  Dan 
Tenenbaum,  the  late  Rollin  Wright,  Zuraya 
Wright,  the  late  Allan  Parmelee,  Judy  Bass, 
Carrie  Roth,  Janie  Pulsifer,  Jim  Smith,  Jim 
McMahon,  Scott  Dione,  Cathy  Wiley,  El- 
len Spertus,  Sandy  Judd,  Wesley  Duran,  the 
late  Michael  Misrok,  Shannon  Hall,  the  late 
Thomas  Sellman,  Linda  Novenski,  Jennifer 
Umbehocker,  Zina  Antoskow,  Martin  and 


Rebecca  Chaney,  Bob  Fischer,  Latoya  Ander- 
son, Barbara  Belen,  Kristin  Herman,  Amanda 
Henry,  Christine  McAninch,  David  Ganim, 
Sue  Hartman,  Susan  Schwartzkopf,  Samual 
Schwartzkopf,Mel  Motel,  Ryan  Barrett,  Sam 
Phillips,  Sam  Rutherford,  Danielle  Fuskerud, 
Christine  McManich,  Ron  Podlaski,  Zachary 
Phillips,  Chris  St.  Pierre, Dennis  Curran, Julie 
Etter,  Judy  Cohen,  Francis  Sauceda,  Mari 
Garcia,  Rachel  Stevens,  Gina  Manko,  Carrie 
W ilkinson,  Alex  Friedmann,  Panagioti  Tsol- 
kas,  Lance  Weber,  Sabarish  Neelakanta,  Alissa 
Hull,  Dan  Manville,  Robert  Jack,  Monte  Mc- 
Coin,  Will  Van  Atta,  Adam  Cook,  Monique 
Roberts,  Christy  Thornton,  Bailey  Riley,  JefF 
Kashton,  Ann  Kelley  and  many  others. 

The  attorneys  who  have  advised  and 
represented  PLN  on  matters  as  diverse  as  In- 
ternet law,  public  records  requests,  wrongful 
death  cases  and  First  Amendment  censor- 
ship litigation  include,  in  no  particular  order: 
Bob  Cumbow, Mickey  Gendler,  Bob  Kaplan, 
Joe  Bringman,  Leonard  Feldman,  Leonard 
Schroeter,  Dan  Manville,  Rhonda  Brown- 
stein  and  the  Southern  Poverty  Law  Center, 
the  Washington  ACLU  and  the  Oregon, 
Hawaii,  Vermont,  Florida,  South  Carolina, 
Kansas,  Colorado,  Tennessee,  Pennsylvania, 


The 
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Kansas  & Western  Missouri,  Arizona  and 
Nevada  ACLU  chapters, Mac  Scott,  Darren 
Nitz,  David  Fathi  and  the  ACLU  National 
Prison  Project,  Lee  Tien  and  the  Electronic 
Frontier  Foundation,  J.  Patrick  Sullivan, 
Randy  Berg,  Peter  Siegel,  Cullin  O’Brien, 
Dante  Trevisani,  Jognwon  Yi,  Darrell  Co- 
chran, Bruce  Plenk,  Max  Kautsch,  Alison 
Howard,  Andy  Mar,  David  Bowman,  Jesse 
Wing,  Tim  Ford,  Sandy  Rosen,  Janet  Tung, 
Janet  Stanton,  Susan  Seager,  Bill  Trine,  Ali- 
son Hardy,  the  late  Marc  Blackman,  Frank 
Cuthbertson,  Mike  Kipling,  the  late  Brian 
Barnard,  Peter  Schmidt,  David  Bowman, 
Don  Evans,  Michelle  Earl  Hubbard,  Frank 
Kreidler,  Andy  Clarke,  Hank  Balson,  Sarah 
Duran,  Ernest  Galvan,  Ken  Walczak,  Amy 
Whelan,  Blake  Thompson,  Elizabeth  Eng, 
Doug  Bonney,  Ed  Elder,  Mara  Verheyden- 
Hilliard,  Carl  Messineo,  Radhika  Miller, 
Jeff  Fogel,  Steve  Roseniield,  Scott  Medlock, 
Elizabeth  Cummings,  Mary  Howell,  Brian 
Spears,  Gerry  Weber,  Robert  McDuff  Dan 
Pochoda,  Howard  Friedman,  David  Mil- 
ton,  Mary  Catherine  Roper,  John  Adcock, 
Elizabeth  Cumming,  Denny  Wong,  Ari 
Krichevner,  Najeeb  Khoury,  Andy  Foster, 
David  Shapiro,  Alicia  Hickok,  Richard  Coe, 
Julia  Yoo,  Albert  Wan,  Jeff  Filipovits,  Brian 
McGiverinJim  Harrington,  Bruce  Johnson, 
Ronnie  London,  Katie  Chamberlain,  Angela 
Galloway,  Eric  Stahl,  Gail  K. Johnson,  Susan 
Dunne, Tricia  Herzfeld,  Will  York,  Bob  Re- 
ach,Tom  Loeb,  Brian  Prainjon  Loevy,Matt 
Topic,  Sara  Rose,  Sam  Stiltner,  Michael 
Bien,  Gay  Grunfeld,  Luther  Sutter,  Cindy 
Saiter,  Josh  Glickman,  Thomas  S.  Leather- 
bury,  Sean  W.  Kelly,  Kimberly  R.  McCoy, 
Marissa  A.  Wilson,  Fred  Slough,  James 


law  offices  of 

Susan  L.  Burke 

Please  contact  me  if  you  want  to  join 
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Jenkins,  Paul  Clement,  Zachary  Tripp,  Neil 
Siegel,  Brett  Dignam,  Sean  McElligott,  Lau- 
ren Izzo,  David  Randolph  Smith,  Jonathan 
Feinberg,  Padraic  Glaspy,  Lisa  Zycherman, 
Sibyl  C.  Byrd,  Laura  Ives,  Mike  Timm, 
Arthur  Loevy,  Jenny  Yelin,  Allen  Lichten- 
stein, Staci  Pratt,  Robert  Dalton, Thomas  B. 
Schmidt  III,  Amy  Ginesky,  Eli  Segal, Tucker 
Hull,  Seth  Kreimer,  Brian  Vogel,  Catherine 
Smith,  Dan  Gluck,  Bill  Sharp  and  Shelley 
Hall.  I apologize  if  I have  left  anyone  off  this 
list  of  exceptional  and  dedicated  attorneys. 

Ultimately,  the  people  who  have  con- 
tributed articles,  subscribed  and  donated 
their  time,  energy  and  money  are  those 
who  have  made  PLN  possible.  Without  all 
of  these  contributions  to  PLN' s collective 
effort  - and  there  are  far  too  many  to  name 
here  - we  would  have  met  the  fate  of  the  vast 
majority  of  alternative  publications:  PLN 
would  have  quickly  folded.  Instead,  we  have 
lasted  a quarter-century  and  look  forward  to 
another  25  years  of  publishing  and  advocacy. 

PLN:  Then  and  Now 

In  2009  WE  CHANGED  THE  NAME  OF  OUR 
parent  non-profit  organization  to  the  Human 
Rights  Defense  Center  (www.humanrights- 
defensecenter.org),  to  better  reflect  our 
diverse  activities.  Those  activities  include 
book  publishing.  The  first  title  produced  by 
PLN  Publishing  was  The  Prisoners'  Guerrilla 
Handbook  to  Correspondence  Programs  in  the 
U.S.  ajid  Canada,  third  edition.  Written  by 
Missouri  prisoner  JonMarc Taylor  and  edited 
by  PLN  staff  member  Susan  Schwartzkopf,it 
reflected  our  desire  to  publish  and  distribute 
self-help,  non-fiction  reference  books  that 
prisoners  can  use  to  help  themselves.  Our 
next  title,  The  Habeas  Citebook,  by  federal 
prisoner  Brandon  Sample,  was  published  in 
2011.  In  2015  we  produced  our  third  book, 
the  Disciplinary  Self-Help  Litigation  Manual, 
second  edition,  by  Dan  Manville. 

We  started  HRDC’s  litigation  project 
in  2010.  We  also  added  a part-time  staff 
attorney  position  and  hired  Dan  Manville 
as  our  first  general  counsel.  When  the  posi- 
tion became  a full-time  job,  Lance  Weber 
joined  us  as  our  general  counsel  and  litiga- 
tion director. 

In  March  2010,  we  closed  our  Seattle 
office  and  moved  all  HRDC/PLN  opera- 
tions to  Brattleboro,  Vermont,  where  I had 
been  living  following  my  release  from 
prison.  Don  Miniken,  PLN’ s executive 
director  since  2001,  stepped  down  and  I 
assumed  that  position.  In  2013  we  relocated 


our  office  to  Florida  for  what  should  be  our 
final  move,  and  last  year  we  were  able  to  re- 
open our  Seattle  office,  staffed  by  our  Prison 
Phone  Justice  director,  Carrie  Wilkinson. 

Since  our  inception  PZ2V  has  been  in- 
volved in  advocacy  campaigns.  In  the  1990s 
we  successfully  led  the  struggle  for  Wash- 
ington state  prisoners  to  keep  family  visits, 
law  libraries  and  weight  lifting.  Nationally 
we  are  one  of  the  few  opponents  of  the  pri- 
vate prison  industry.  In  201 1 we  co-founded 
the  Campaign  for  Prison  Phone  Justice 
(www.prisonphonejustice.org  and  www. 
phonejustice.org)  to  lower  the  cost  of  prison 
and  jail  phone  calls.  We  successfully  lobbied 
the  Federal  Communications  Commission 
to  cap  the  cost  of  interstate  prison  phone 
rates,  and  the  FCC  is  currently  considering 
similar  reforms  for  in-state  rates.  We  were 
able  to  prevent  the  state  of  Vermont  from 
enacting  a civil  commitment  statute  for 
sex  offenders,  and  successfully  advocated 
to  amend  a Vermont  law  to  allow  attorney 
fees  for  prevailing  parties  in  public  records 
litigation.  We  were  part  of  coalitions  that 
succeeded  in  preventing  prison  privatiza- 
tion initiatives  in  New  Hampshire  and 
Florida.  Most  recently,  in  2015  we  launched 
the  Stop  Prison  Profiteering  campaign  to 
oppose  the  longstanding  practice  of  finan- 
cially exploiting  prisoners  and  their  families. 

PLN  has  grown  from  being  an  all- 
volunteer project  to  having  13  full-time 
employees  in  three  offices  (Lake  Worth, 
Florida;  Seattle,  Washington  and  Nashville, 
Tennessee).  The  magazine  has  expanded 
from  ten  to  72  pages,  and  from  75  prospec- 
tive subscribers  to  about  9,000  nationwide. 
Since  the  very  beginning  the  only  thing 
that  has  held  us  back  in  terms  of  what  can 
accomplish  has  been  a lack  of  funding;  the 
more  money  we  have  had,  the  more  we  have 
been  able  to  do  with  respect  to  prisoners’ 
rights  and  criminal  justice  reform. 

Continued  advocacy  on  behalf  of  pris- 
oners and  their  families  on  all  fronts,  and 
ensuring  the  ability  of  prisoners  to  receive 
their  PLN  subscriptions,  are  daily  struggles 
for  us.  Expanding  PLN’ s bookstore  list, 
publishing  more  self-help  books,  further 
increasing  PLN’ s size  to  provide  more 
news  and  information  for  our  readers,  and 
expanding  our  circulation  are  all  goals  for  the 
immediate  future.  Going  forward,  PL/Vwill 
still  be  here,  giving  a voice  to  the  voiceless 
and  publishing  the  best  news  and  analysis  on 
criminal  justice-related  issues  that  we  can. 

Spread  the  word. 
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HRDC  Litigation  Project  Update  - 25th  Anniversary  Edition 

by  Lance  Weber 


After  25  years  of  publishing  Prison 
Legal  News  and  nearly  as  many  years  of 
litigation  over  PLN’s  right  to  send  its  maga- 
zine and  books  to  prisoners,  the  right  to 
communicate  news  and  information  about 
the  U.S.  criminal  justice  system  to  those 
who  need  it  the  most  is  as  insecure  as  ever. 

As  evidenced  by  the  current  docket 
for  the  Human  Rights  Defense  Center 
(HRDC),  PLN’s  parent  non-profit  orga- 
nization, publications  still  continue  to  be 
censored  by  corrections  officials,  typically 
without  any  regard  for  PLN’s  due  process 
rights.  Prison  and  jail  mailroom  staff  fre- 
quently censor  PLN’s  publications  and  fail 
to  send  PLN  any  notice  despite  the  fact 
that  they  may  deliver  censorship  notices 
to  each  prisoner  subscriber.  Accordingly, 
PLN  relies  heavily  on  letters  from  prison- 
ers to  determine  when  its  Constitutional 
rights  are  being  violated,  but  the  volume 
of  correspondence  received  at  our  office 
makes  the  management  of  this  information 
very  challenging.  Incoming  mail  relevant 
to  censorship  and  due  process  violations 
sometimes  exceeds  a hundred  pieces  per  day. 
Obviously,  the  volume  of  mail  we  receive  is 
too  great  for  us  to  respond  to  every  letter; 
therefore,  when  you  write  to  HRDC,  please 
keep  your  correspondence  as  concise  and  to 
the  point  as  possible.  But  please  do  keep 
writing  to  report  cases  of  PLN  censorship. 

If  you  are  incarcerated  and  contact  us 
to  report  censorship  of  PLN’s  magazine, 
books  or  correspondence,  it  is  most  helpful 
if  you  are  able  to  include  a written  response 
to  your  grievance  or  appeal  concerning 
the  censorship.  Even  if  staff  responses 
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are  unhelpful  (such  as  a response  claim- 
ing ignorance  of  any  censorship  or  other 
“problems”  with  the  mail),  we  would  still 
like  a copy  that  we  can  keep  for  our  records. 
Further,  a short  declaration  indicating 
exactly  which  items  did  not  arrive  in  the 
mail  would  be  helpful,  such  as  which  issue 
of  PLN  or  which  book  order  was  rejected 
by  prison  or  jail  staff.  Pursuant  to  28  U.S.C. 
§ 1746,  adding  the  following  language  to 
the  signature  block  at  the  end  of  a dated, 
signed  statement  turns  it  into  a declaration 
that  PLN  could  potentially  use  as  evidence: 
“I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct.” 

PLN  keeps  excellent  records  of  our 
publications  mailed  to  prisoners,  but  typi- 
cally we  lack  evidence  of  non-delivery  of 
those  publications  to  the  recipients,  which  is 
where  declarations  are  tremendously  helpful. 
I know  there  are  many  people  who  reported 
illegal  censorship  practices  to  me  in  the 
early  years  of  my  employment  at  HRDC, 
and  those  practices  are  likely  still  causing 
problems  for  PLN  subscribers.  If  you  have 
previously  written  to  me  or  to  anyone  else  at 
HRDC  or  PLN  about  ordering  publications 
or  books  that  were  paid  for  but  never  re- 
ceived, and  your  letter  has  gone  unanswered 
due  to  our  limited  resources,  please  contact 
me  and  let  me  know  about  the  censorship 
so  I can  try  to  address  the  problem  at  this 
time.  Write  to:  Lance  Weber,  Attorney  at 
Law,  Attn:  PLN  Censorship, P.O.  Box  1151, 
Lake  Worth,  FL  33460. 

The  following  is  a comprehensive  list 
of  all  pending  PLN  litigation  related  to 
censorship  and  public  records  requests. 
This  compilation  also  includes  a select  list 
of  significant  PLN-related  cases  that  have 
been  resolved  over  the  past  25  years,  plus 
other  civil  rights  and  wrongful  death  cases 
in  which  HRDC/PLN  counsel  have  been 
involved.  This  does  not  include  amicus  briefs 
that  PLN  has  filed  or  joined  in  other  cases. 

Why  is  PLN  engaged  in  so  much 
litigation?  Because  prison,  jail  and  other 
government  officials  consistently  violate 
the  law  and  our  rights. 

Pending  Censorship  Cases 

PLN  v.  County  of  Bernalillo,  et  al.  The 
Metropolitan  Detention  Center  in  Albu- 
querque, New  Mexico  has  a policy  that 


prohibits  the  delivery  of  books  directly  to 
prisoners  through  the  mail.  PLN  books, 
including  the  Prisoner  Diabetes  Handbook , 
were  censored  by  jail  staff  and  not  deliv- 
ered to  prisoners.  PLN  filed  its  complaint 
and  a motion  for  preliminary  injunction 
in  February  2015,  and  is  represented  by 
Laura  Ives  and  Mike  Timm  of  Kennedy, 
Kennedy  & Ives,  LLC  in  Albuquerque,  by 
Bruce  Johnson  and  Angela  Galloway  of 
Davis  Wright  Tremaine,  LLP  in  Seattle, 
and  by  HRDC  counsel  Lance  Weber  and 
Sabarish  Neelakanta. 

PLN  v.  County  of  Kankakee,  et  al.  The 
sheriff  of  Kankakee  County,  Illinois  has  a 
policy  and  practice  that  prohibits  prison- 
ers at  the  county’s  two  jails  from  receiving 
individual  subscriptions  to  magazines  and 
other  periodicals.  The  practices  of  jail  staff 
evolved  so  that  an  exception  was  being 
made  to  allow  delivery  of  PLN  but  not  for 
other  publications.  In  his  response  to  PLN’s 
motion  for  a preliminary  injunction,  the 
sheriff  denied  that  PLN  was  ever  censored 
and  avoided  the  issue  of  whether  individual 
subscriptions  are  banned  at  the  jails.  Dec- 
larations from  prisoners  and  documentary 
evidence  created  by  jail  staff  should  help 
prove  the  existence  of  the  illegal  policy. 
PLN  is  represented  by  Jon  Loevy,  Arthur 
Loevy  and  Matt  Topic  of  Loevy  & Lovey 
in  Chicago,  and  by  HRDC  counsel  Lance 
Weber  and  Sabarish  Neelakanta. 

PLN  v.  The  GEO  Group,  et  al.  Staff  at 
the  privately-run  New  Castle  Correctional 
Facility  in  Indiana  began  censoring  PLN’s 
monthly  publication  in  2014,  purportedly 
due  to  certain  ads  contained  in  the  maga- 
zine, despite  the  lack  of  censorship  at  any 
other  Indiana  prisons.  In  January  2015  the 
court  entered  a consent  injunction  prohib- 
iting censorship  of  PLN  “on  the  basis  that 
it  contains  advertisements  for  goods  or 
services,  otherwise  lawful,  which  are  pro- 
hibited by  DOC  rules,”  and  requiring  that 
the  defendants  provide  notice  to  senders  of 
censored  publications,  among  other  terms. 
PLN  is  represented  by  Ken  Falk,  Gavin 
Rose  and  Kelly  Eskew  of  the  ACLU  of 
Indiana,  by  Jon  Loevy,  Arthur  Loevy  and 
Matt  Topic  of  Loevy  & Lovey  in  Chicago, 
and  by  HRDC  counsel  Lance  Weber  and 
Sabarish  Neelakanta. 

PLN  v.  County  of  San  Diego,  et  al.  In 


Prison  Legal  News 


May  2015 


12 


October  2014,  PLN  filed  a lawsuit  and  mo- 
tion for  preliminary  injunction  challenging 
a San  Diego  County,  California  sheriff’s 
policy  prohibiting  jail  prisoners  from  receiv- 
ing correspondence  that  is  not  on  a postcard 
and  other  rules  that  arbitrarily  suppress  the 
speech  of  PLN  and  other  publishers.  The 
motion  has  been  fully  briefed  and  remains 
pending.  PLN  is  represented  by  Ernest 
Galvan,  Blake  Thompson  and  Jenny  Yelin 
of  Rosen  Bien  Galvan  & Grunfeld,  LLP 
in  San  Francisco,  by  Julia  Yoo  and  Grace 
Jun  of  Iredale  & Yoo,  APC  in  San  Diego, 
and  by  HRDC  counsel  Lance  Weber  and 
Sabarish  Neelakanta. 

PLN  v.  Sullivan  County,  et  al.  PLN 
filed  a lawsuit  and  motion  for  preliminary 
injunction  in  October  2013  challenging  the 
Sullivan  County,  Tennessee  jail’s  “postcard 
only”  policy  that  resulted  in  the  censor- 
ship of  PLN’s  magazine,  books  and  other 
correspondence.  The  jail  changed  its  mail 
policy  around  the  same  time  that  PLN  filed 
suit.  The  district  court  denied  PLN’s  mo- 
tion for  a preliminary  injunction  in  March 
2015,  finding  that  the  jail’s  change  of  policy 
mooted  the  censorship  claim.  PLN’s  motion 
for  a preliminary  injunction  on  the  issue  of 


due  process  for  senders  of  censored  mail 
remains  pending.  PLN  is  represented  by 
Tricia  Herzfeld  and  Will  York  of  Ozment 
Law  in  Nashville,  and  by  HRDC  counsel 
Lance  Weber  and  Sabarish  Neelakanta. 

PLN  v.  Stolle,  et  al.  PLN  filed  suit  in 
July  2013  over  the  Virginia  Beach,  Vir- 
ginia jail’s  practice  of  censoring  PLN’s 
publications  on  the  bases  that  they  contain 
sexually  explicit  materials  and  ordering 
forms  with  prices.  In  March  2015  the 
district  court  granted  PLN’s  motion  for 
summary  judgment  and  held  that  the  jail’s 
policy  on  sexually  explicit  materials  was 
overbroad  and  PLN  was  denied  due  process 
of  law.  PLN’s  claim  for  damages  remains 
pending.  PLN  is  represented  by  Charlot- 
tesville, Virginia  attorneys  Jeff  Fogel  and 
Steve  Rosenfield,  and  by  HRDC  counsel 
Lance  Weber  and  Sabarish  Neelakanta. 

PLN  v.  Cox,  etal.  About  ten  years  after 
resolving  PLN  v.  Crawford  via  a consent 
decree  (see  below),  the  Nevada  Department 
of  Corrections  (NDOC)  once  again  began 
interfering  with  PLN’s  free  speech  rights. 
In  June  2013,  after  demand  letters  went 
unanswered,  PLN  filed  suit  over  the  censor- 
ship of  its  books  and  other  correspondence 


due  to  NDOC  mail  policies  and  practices, 
such  as  a requirement  that  prisoners  obtain 
pre-approval  from  prison  officials  before 
being  allowed  to  receive  books  through 
the  mail,  a ban  on  stickers/labels  and  other 
rules  that  arbitrarily  interfered  with  PLN’s 
rights.  The  NDOC  began  amending  its 
mail  policies  shortly  after  the  lawsuit  was 
filed  and  discovery  remains  pending  in  the 
case.  PLN  is  represented  by  Las  Vegas  at- 
torneys Allen  Lichtenstein  and  Staci  Pratt, 
by  Ernest  Galvan  of  Rosen  Bien  Galvan 
& Grunfeld,  LLP  in  San  Francisco,  and  by 
HRDC  counsel  Lance  Weber  and  Sabarish 
Neelakanta. 

PLN  v.  Chapman,  et  al.  In  September 
2012,  PLN  filed  a lawsuit  and  motion  for 
preliminary  injunction  regarding  the  Wal- 
ton County,  Georgia  jail’s  ban  on  prisoner 
subscriptions  to  magazines  and  the  failure 
of  jail  staff  to  provide  due  process  to  senders 
of  censored  mail.  The  case  was  bifurcated 
and  the  legal  and  equitable  issues  tried  at 
a bench  trial  in  February  2014.  The  court 
issued  a ruling  in  August  2014  that  declared 
the  jail’s  publication  ban  and  due  process 
policy  were  unconstitutional.  PLN  reached 
a settlement  on  its  remaining  claims  for 


Out  with  the  old  and  in  with  the  new.  Soiled  Doves  is  a new  high  resolution  photo  company  that  utilizes  the  latest 
technology  to  provide  you  the  best  quality  intimate  photos  for  your  viewing  pleasure.  New  standards  of  erotica 
designed  to  give  you  the  greatest  experience  possible  within  your  institutions  rules  by  offering  a selection  from 
non-nude  to  non-penetration  fully  nude  softcore  scenes.  All  models  are  over  the  age  of  18  at  the  time  the  photos 
were  taken. 

SEXY  SELFIES  VOLUME  1 - $3.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per  envelope 

BANG  THEM  UP  (ACTION  SHOTS)  VOLUME  1 - $5.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per 

envelope 

LATINAS  VOLUME  1 - $3.00  Per  catalogue  plus  $1 .00  For  shipping  and  handling  per  envelope 
MILFS  VOLUME  1 - $3.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per  envelope 
SNOW  BUNNIES  VOLUME  1 - $3.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per  envelope 
HIP  HOP  HONEYS  VOLUME  1 - $3.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per  envelope 
BIG  BOOTY  BABES  VOLUME  1 - $3.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per  envelope 
HEAVY  HITTERS  VOLUME  1 - $3.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per  envelope 
ASIAN  CUTIES  VOLUME  1 - $3.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per  envelope 
FAMOUS  SWEETHEARTS  VOLUME  1 - $3.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per  envelope 
PRISON  FRIENDLY  (NON-NUDE)  VOLUME  1 - $3.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per 
envelope 

AMATEURS  VOLUME  1 - $3.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per  envelope 
G-MALE  VOLUME  1 - $3.00  Per  catalogue  plus  $1.00  For  shipping  and  handling  per  envelope 
Each  photo  order  must  be  a minimum  of  10  photos.  Photos  are  $1.00  Each  and  for  every  10  photos  you  will  receive 
2 additional  photos  of  your  choice  for  free.  $1.00  Shipping  and  handling  per  envelope.  Which  means  - $1.00  Per 
envelope  for  shipping  and  handling!  All  photos  are  4x6  unless  special  requests  are  made.  We  also  offer  a special 
search  service  where  you  can  requst  your  particular  interests  and  we'll  do  our  best  to  find  the  images  you  seek.  Please 
include  3 choices  as  some  images  might  not  be  readily  available.  No  refund  will  be  offered  for  images  not  available. 
So  don't  hesitate!  Order  your  catalogue  now!  Or  send  a S.A.S.E.  For  your  free  brochure.  A S.A.S.E.  must  be  sent  if  you 
want  a reply  to  special  requests  or  questions.  All  special  requests  must  be  within  your  instituion's  rules  and  start  at 
$1.50  Per  picture  plus  $1.00  Shipping  and  handling  per  envelope.  We  look  forward  to  doing  business  with  you. 

SOILED  DOVES 
P.O.  BOX  2588 
FERNLEY,  NV  89408 


PIN  Needs  Your  Photos,  Videos, 
Verdicts  and  Settlements! 

We  are  expanding  the  multimedia  section  on  PLN's  website,  and  need 
more  prison  and  jail-related  content!  We  know  many  of  our  readers 
have  pictures  and  videos  related  to  prison  and  criminal  justice  topics, 
and  we'd  like  to  post  them  on  our  site.  We  are  seeking  original  content 
only  - photos  or  video  clips  that  you  have  taken  yourself. 

Please  note  that  we  are  not  seeking  articles,  editorials,  poems  or  other 
written  works;  only  photos  and  videos.  They  can  be  taken  inside  or  outside 
of  prison,  but  must  relate  to  prisons,  jails  or  criminal  justice-related  topics.  By 
sending  us  multimedia  content,  you  are  granting  us  permission  to  post  it 
on  our  website.  Please  send  all  submissions  via  email  to: 

CONTENT@PRISOIMLEGALNEWS.ORG 

Please  confirm  in  your  email  that  the  photos  or  videos  are  your  original  content, 
which  you  produced.  Also  please  provide  some  context,  such  as  where  and 
when  they  were  taken.  Your  name  will  not  be  posted  online  or  otherwise  dis- 
closed. Please  spread  the  word  that  PLN  needs  photos  and  videos  for  our  website. 


We  also  need  verdicts  and  settlements  in  cases  won  by  the  plaintiff.  Note 
that  we  are  only  seeking  verdicts,  final  judgments  or  settlements  - not 
complaints  or  interim  orders  in  cases  that  are  still  pending.  If  you've  pre- 
vailed in  court  against  prison  or  jail  staff,  please  send  us  a copy  of  the  verdict, 
judgment  or  settlement  and  last  complaint  so  we  can  post  them  on  our  site 
and  potentially  report  the  case  in  PLN.  If  possible,  please  e-mail  your  submis- 
sions; we  cannot  return  any  hard  copy  documents.  Send  to: 

Prison  legal  News 

P.O.  Box  1151 
Lake  Worth,  FL  33460 
content@prisonlegalnews.org 
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HRDC  Litigation  (cont.) 


damages,  and  a motion  for  attorneys’  fees 
was  submitted  to  the  court  and  fully  briefed 
as  of  January  2015.  PLN  is  represented 
by  Atlanta  attorneys  G.  Brian  Spears,  W. 
Gerald  Weber,  Albert  Wan  and  Jeffrey 
Filipovits,  and  by  HRDC  counsel  Lance 
Weber  and  Sabarish  Neelakanta. 

PLN  v.  Jones  (formerly  PLN  v.  Mayo). 
PLN  fded  suit  against  the  Secretary  of 
the  Florida  Department  of  Corrections  in 
November  2011  over  a statewide  ban  on 
PLN,  purportedly  due  to  advertisements 
in  PLN  ofFering  services  that  would  violate 
FDOC  rules. The  case  is  remarkably  similar 
to  a lawsuit  previously  filed  by  PLN  in  2004 
{PLN v.  Crosby ),  in  which  PLN  was  banned 
by  the  FDOC  on  the  basis  of  its  ad  content. 
In  Crosby , both  the  federal  district  court  and 
the  Eleventh  Circuit  Court  of  Appeals  held 
the  case  was  moot  due  to  evidence  offered 
by  FDOC  officials  on  the  morning  of  trial 
claiming  they  had  changed  their  policy  and 
would  allow  PLN  to  be  delivered  to  Florida 
state  prisoners.  The  FDOC  changed  its 
policy  again  in  2009  and  once  again  began 


censoring  PLN,  resulting  in  the  current 
lawsuit.  The  case  was  submitted  to  the  dis- 
trict court  following  a bench  trial  during  the 
week  of  January  5,2015,  and  a ruling  remains 
pending.  PLN  is  represented  by  Randy  Berg 
and  Dante  Trevisani  with  the  Florida  Justice 
Institute  in  Miami,  and  by  HRDC  counsel 
Lance  Weber  and  Sabarish  Neelakanta. 

PLN  v.  Bezotte,  et  al.  In  August  2011, 
PLN  filed  a lawsuit  challenging  the  Liv- 
ingston County,  Michigan  jail’s  policy  of 
prohibiting  all  incoming  correspondence 
except  for  postcards  and  the  jail’s  failure  to 
provide  due  process  to  senders  of  censored 
mail.  Summary  judgment  briefing  was 
completed  in  April  2014  and  we  await  the 
district  court’s  order.  PLN  is  represented 
by  Michigan  attorneys  Thomas  Loeb, 
Brian  Prain  and  Daniel  Manville,  and  by 
HRDC  counsel  Lance  Weber  and  Sabarish 
Neelakanta. 

Pending  Public  Records  Cases 

PLN  v.  Federal  Bureau  of  Prisons,  etal.  In  July 
2012,  PLN  requested,  via  the  Freedom  of 
Information  Act  (FOIA),  copies  of  records 
from  the  Bureau  of  Prisons  or  Federal  Prison 
Industries  - also  known  as  UNICOR  - re- 


WELCOME  TO  KRASNYA  BABES  & KRASNYA  STUDS  WORLD 


TENS  OF  THOUSANDS  OF  THE  HOTTEST  AND  MOST  SCANDALOUS  BABES  & DUDES  FOUND  ON  THE 
PLANET.  EACH  CATALOG  PAGE  HAS  120  BEAUTIFUL  GIRLS  OR  BOYS  POSING  JUST  FOR  YOU! 
ORDER  ONE  CATALOG  PAGE  FOR  ONLY  $4.50  OR  FOR  10  U.S.  FOREVER  STAMPS  WITH  AN  SASE 
ENCLOSED.  WE  WILL  SEND  YOU  VOLUME  ONE.  EACH  ADDITIONAL  VOLUME  THE  SAME  PRICE! 

WE  ARE  MORE  THAN  HAPPY  TO  ANSWER  E-MAIL  INQUIRES  HOWEVER,  DUE  TO  MAILING  COST  AT  $0.49 
CENTS  A LETTER,  PLEASE  ENCLOSE  AN  SASE  WITH  YOUR  QUESTIONS,  OTHERWISE  NO  REPLIES! 
WHAT  ABOUT  OUR  PRICES  AND  POLICIES 

COLOR  PRINTS  ON  4x6  GLOSSY  PHOTO  PAPER  AS  LOW  AS  $0.35  CENTS  PER  PRINT  ON  ORDERS 
OVER  500  SHIPPED  ACCORDING  TO  POLICY: 

25  PICTURES  PER  ENVELOPE  EVERY  24  HOURS.  S&H  $2.00  PER  ENVELOPE. 
***************************************************iyi£-pi_l QQ  OF  PAYMENT**************************************************** 

U.S.  POSTAL  SERVICE  MONEY  ORDERS-STATE  & FEDERAL  CORRECTIONAL  INSTITUTIONAL  CHECKS 
PAYABLE  ONLY  TO:  KRASNYA  L.L.C. 

OUR  SEASONAL  SPECIALS  MEAN  A KICKOFF  OF  SAVINGS! 


$24.95  S&H  FREE 

FOR  GRAB  BAG  OF  50  PHOTOS 
FROM  ALL  OUR  CATALOGS 
SPECIFY  RACE  AND  MAIN 
AREA  OF  YOUR  INTERESTS 
WE  WILL  PICK  SELECTION  FOR  YOU 
BONUS  1 COLOR  CATALOG  PAGE  OF 
120  BABES  (NUDE  OR  BOP-FRIENDLY) 


3 BRAND  NEW  FLAT  BOOKS  OF 
20  U.S.  FOREVER  STAMPS 

FOR  GRAB  BAG  OF  45  PHOTOS 

FROM  ALL  OUR  CATALOGS.  SPECIAFY  RACE 
AND  MAIN  AREA  OF  YOUR  INTERESTS 
WE  WILL  PICK  SELECTION  FOR  YOU 
BONUS  1 COLOR  CATALOG  PAGE  OF  120  - 
(BABES  OR  STUDS-NUDE  OR  BOP-FRIENDLY) 
PLEASE  INCLUDE  6 FOREVER  STAMPS 
WITH  YOUR  ORDER  FOR  S&H 


KRASNYA  BABES  HAS  SPRUNG  SALE! 

FREE  SAMPLE  CATALOG  FROM  KRASNYA! 

120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  TWO  FIRST  CLASS 
STAMPS!  1 CATALOG  PER  CUSTOMER 
PLEASE  SPECIFY  MALE  OR  FEMALE  BABES 
NUDE  OR  BOP-FRIENDLY 


FOR  KRASNYA  CLIENTS  WHO  WORK  THE  YARDS; 

HAVE  WE  GOT  A GREAT  OPPORTUNITY  FOR  YOU... 

MR.  HUSTLE  GRAB  BAG  BARGAIN  DAY$ 
ONLY  $0.25  CENTS  PER  BABE/PRINT 

5 GRAB  BAG  MINIMUM  PURCHASE  REQUIRED 

$2.00  SHIPPING  AND  HANDLING  PER  BAG 
25  AWESOME  BABES  PER  BAG  AT  ONLY  $6.25 
YOU  MUST  BUY  AT  LEAST  5 GRAB  BAGS 
THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO 
BE  OFFERED  AGAIN  THIS  YEAR. 

SO  STOCK  UP  NOW! 

AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF 
25  GORGEOUS  BABES 
YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR 
FEMALES,  ALL  NUDES  OR  BOP  SAFE 
YOU  MAY  WANT  TO  SIT  DOWN 
FOR  THIS  BONUS  BARGAIN! 

OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 
— 5 COLOR  CATALOGS  FOR  $6.00  — 

10  COLOR  CATALOGS  FOR  $12.00 

15  COLOR  CATALOGS  FOR  $18.00 

20  COLOR  CATALOGS  FOR  $24.00 

OUR  CATALOGS  SPECIAL  AVAILABLE  WHEN  YOU 
PURCHASE  THE  5 GRAB  BAG  MINIMUM! 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE 
CATALOGS  BECAUSE  OF  SHIPPING  TERMS  ALL 
CATALOGS  SOLD  IN  MULTIPLES 

OF  5 FOR  $6.00  ONLY. 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATA- 
LOGS AND  IF  YOU  WANT  NUDE  OR  BOP  SAFE!! 


KRASNYA  L.L.C.  P.O.BOX  32082,  BALTIMORE,  MD  21282 

EMAIL  & CORRLINKS  REQUESTS  ACCEPTED  AT: 

KRASNYABABES@HOTMAIL.COM 


lated  to  UNICOR’s  electronics  recycling 
program,  with  a focus  on  hazardous  or  toxic 
materials  and  hazardous  working  conditions, 
deaths  or  injuries  that  have  resulted  from 
same,  and  related  litigation  involving  UNI- 
COR resulting  in  settlements  or  verdicts. The 
BOP  responded  to  PLN’s  FOIA  request  by 
assessing  $2,744  in  search  and  duplication 
fees.  PLN  appealed  the  assessment  of  fees 
and  followed  up  by  letter,  but  never  received 
a response.  PLN  filed  suit  for  FOIA  viola- 
tions in  April  2014;  the  case  is  currently  in 
the  summary  judgment  briefing  stage.  PLN 
is  represented  by  Carl  Messineo  and  Mara 
Verheyden-Hilliard  with  the  Partnership 
for  Civil  Justice  Fund  in  Washington,  D.C., 
and  by  HRDC  counsel  Lance  Weber  and 
Sabarish  Neelakanta. 

PLN  v.  Charles  Samuels,  Director, 
Federal  Bureau  of  Prisons.  In  August  2013, 
the  U.S.  District  Court  for  the  District 
of  Columbia  granted  summary  judgment 
to  the  government  in  the  fifth  round  of 
summary  judgment  motions  in  a FOIA 
case  formerly  known  as  PLN  v.  Lappin. 
PLN  appealed  the  adverse  decision  to  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  and  a three-judge  panel 
heard  oral  argument  in  January  2015.  The 
case  involves  PLN’s  FOIA  request  for 
documents  related  to  verdicts  and  settle- 
ments in  litigation  involving  the  Bureau 
of  Prisons.  PLN  is  represented  by  Ronnie 
London  and  Lisa  Zycherman  of  Davis 
Wright  Tremaine,  LLP  in  Washington, 
D.C.,  and  by  HRDC  counsel  Lance  Weber 
and  Sabarish  Neelakanta. 

PLN  v.  U.S.  Department  of  Homeland 
Security,  et  al.  In  July  2013,  PLN  filed 
a FOIA  request  for  records  related  to 
telephone  services  and  other  documents 
concerning  the  ability  of  prisoners  to  com- 
municate with  people  outside  the  Northwest 
Detention  Center  in  Tacoma,  Washington. 
Despite  follow-up  letters,  the  government 
never  responded  to  PLN’s  FOIA  request; 
accordingly,  PLN  filed  suit  in  April  2014. 
The  case  is  currently  in  the  summary  judg- 
ment briefing  phase.  PLN  is  represented  by 
Eric  Stahl  and  Angela  Galloway  of  Davis 
Wright  Tremaine,  LLP  in  Seattle  and  by 
HRDC  counsel  Lance  Weber  and  Sabarish 
Neelakanta. 

PLN  v.  Corrections  Corporation  of 
America.  PLN  submitted  a public  records 
request  to  the  Vermont  Department  of 
Corrections  and  Corrections  Corporation 
of  America  (CCA)  in  September  2012, 
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seeking  settlement  and  verdict  information 
in  lawsuits  filed  by  prisoners.  CCA  ignored 
the  request  and  PLN  filed  suit  in  May  2013. 
The  trial  court  granted  summaryjudgment 
in  PLN’s  favor  and  ordered  CCA  to  submit 
records  to  the  court  under  seal  so  it  could 
assess  the  company’s  claim  that  some  of 
the  documents  contained  “intimate  per- 
sonal details”  that  should  not  be  disclosed 
under  Vermont’s  public  records  law.  The 
parties  await  the  court’s  decision.  PLN  is 
represented  by  Dan  Barrett  of  the  ACLU 
of  Vermont  and  by  HRDC  counsel  Lance 
Weber  and  Sabarish  Neelakanta. 

Friedmann  v.  Marshall  County.  After 
the  sheriff  for  Marshall  County,  Tennessee 
refused  to  produce  records  requested  by 
PLN  managing  editor  Alex  Friedmann, 
demanding  that  he  appear  in  person  to 
make  the  request,  Alex  filed  a public  records 
suit  in  state  court  in  May  2014.  A trial  was 
held  the  following  month  and  the  court 
ruled  against  the  sheriff,  ordering  him  to 
produce  the  records,  related  to  the  county 
jail,  at  no  cost. The  court  declined  to  award 
fees  to  Alex’s  attorney,  Robert  Dalton,  and 
he  filed  a notice  of  appeal  on  that  issue.  Oral 
argument  was  held  before  the  Tennessee 


Court  of  Appeals  on  April  8,2015  and  the 
appellate  decision  remains  pending. 

Pending  Statutory  Challenge 

PLN  v.  Kane,  et  al.  The  graduating  class 
of  Goddard  College  in  Vermont  chose 
PLN  columnist  and  Pennsylvania  pris- 
oner Mumia  Abu-Jamal  to  deliver  their 
commencement  speech.  Abu-Jamal,  who 
received  a bachelor’s  degree  from  Goddard 
while  on  death  row,  did  not  mention  the 
crime  for  which  he  was  convicted  or  any 
of  the  related  facts  or  circumstances  in  his 
pre-recorded  speech.  In  response,  Pennsyl- 
vania lawmakers  passed  the  Revictimization 
Relief  Act  in  just  three  weeks,  allowing 
victims  of  personal  injury  crimes  to  sue  an 
offender  for  “injunctive  and  other  appropri- 
ate relief,  including  

reasonable  attorneys’ 
fees  and  other  costs 
associated  with  the 
litigation”  if  they 
can  establish  mental 
anguish  as  a result 
of  the  offender’s 
conduct,  including 
exercising  their  free 


speech  rights.  PLN  and  other  plaintiffs  filed 
a lawsuit  challenging  the  constitutionality 
of  the  law  in  January  2015.  The  court  ruled 
in  PLN’s  favor  and  struck  down  the  law 
on  April  28,  2015.  PLN  is  represented  by 
Thomas  B.  Schmidt  III,  Amy  Ginesky,  Eli 
Segal  and  Tucker  Hull  of  Pepper  Hamilton, 
LLP,  by  Witold  Walczak  and  Sara  Rose 
of  the  ACLU  of  Pennsylvania,  by  Seth 
Kreimer  of  the  University  of  Pennsylvania 
School  of  Law,  and  by  HRDC  counsel 
Lance  Weber  and  Sabarish  Neelakanta. 

Resolved  PLN  Censorship  Cases 

PLN  v.  Lewis  County,  et  al.  PLN  filed  suit 
in  April  2014  challenging  the  “postcard 
only”  mail  policy  at  the  Lewis  County, 
Washington  jail.  The  court  granted  PLN’s 
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Lifetime  Liberty  Group 

A Non-Profit  Organization  * * 

Lifetime  Liberty  Group  was  established  to 
help  prisoners  achieve  and  maintain  freedom. 
We  invite  you  to  enroll  today. 

Keep  your  funds  safe,  save  for 
release  and  enroll  in  the  only 
reentry  program  that  incorpo- 
rates ’Real  World  Tools"  «i  with 
Education  and  Support.  Our  Financial  Learning 
Account  is  specially  designed  to  allow  you  to  learn 
how  to  manage  your  money  while  giving  you  the 
ability  to  make  real  financial  transactions.  We  use 
our  own  financial  software  that  is  specifically 

designed  to  separate  all  funds.  This  is  not  a personal  bank  account,  it  requires 
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motion  for  a preliminary  injunction  and  the 
parties  settled  the  case  with  a consent  de- 
cree in  November  2014.  PLN  also  received 
damages,  attorneys’fees  and  costs.  PLN  was 
represented  by  Jesse  Wing  and  Katherine 
Chamberlain  of  MacDonald,  Hoague  & 
Bayless  in  Seattle,  and  by  HRDC  counsel 
Lance  Weber  and  Sabarish  Neelakanta. 

PLN  v.  County  of  Ventura,  et  al.  In 
January  2014,  PLN  filed  a challenge  to 
the  Ventura  County,  California  sheriff’s 
ban  on  all  incoming  correspondence  not 
on  a postcard.  The  district  court  entered  a 
preliminary  injunction  in  favor  of  PLN  and 
the  parties  entered  into  a consent  decree 
that  was  adopted  by  the  court  in  September 
2014.  PLN  also  received  damages,  fees  and 
costs.  PLN  was  represented  by  Brian  Vogel 
of  Ventura,  California, by  Sandy  Rosen,  Er- 
nest Galvan  and  Blake  Thompson  of  Rosen 
Bien  Galvan  & Grunfeld,  LLP  in  San 
Francisco,  and  by  HRDC  counsel  Lance 
Weber  and  Sabarish  Neelakanta. 

PLN  v.  Holder,  et  al.  PLN  filed  suit  in 
federal  court  against  the  sheriff  of  Comal 
County, Texas  on  July  8,2013  for  censoring 
PLN’s  books,  magazines  and  correspon- 
dence without  adequate  due  process.  A 
motion  for  preliminary  injunction  was 
filed  but  was  mooted  in  September  2013 
after  the  jail  changed  its  mail  policy.  The 
parties  settled  the  case  with  the  county 
agreeing  to  pay  damages,  fees  and  costs. 
PLN  was  represented  by  attorneys  James 


Harrington  and  Brian  McGiverin  with  the 
Texas  Civil  Rights  Project,  and  by  HRDC 
counsel  Lance  Weber  and  former  HRDC 
staff  attorney  Robert  Jack. 

PLN  v.  Beth,  et  al.  PLN  filed  suit 
against  the  sheriff  of  Kenosha  County, 
Wisconsin  on  June  27,  2013  over  the 
censorship  of  PLN’s  books  and  magazine. 
In  conjunction  with  the  suit,  PLN  filed  a 
motion  for  preliminary  injunction. The  case 
was  resolved  with  a change  in  the  jail’s  mail 
policy  confirmed  by  a consent  decree,  plus 
payment  of  damages,  fees  and  costs.  PLN 
was  represented  by  the  Chicago  law  firm 
of  Loevy  & Loevy  and  HRDC  counsel 
Lance  Weber. 

PLN  v.  Mascara,  et  al.  PLN  filed  a 
lawsuit  against  the  jail  in  St.  Lucie  County, 
Florida  in  December  2013  over  its  “postcard 
only”  policy  and  a ban  on  magazines  and 
books.  The  district  court  granted  PLN’s 
motion  for  preliminary  injunction,  and  the 
sheriff  changed  the  jail’s  mail  policy.  The 
parties  settled  the  remaining  issues  of  dam- 
ages, fees  and  costs.  PLN  was  represented  by 
attorneys  Randall  Berg  and  Dante Trevisani 
with  the  Florida  Justice  Institute,  and  by 
HRDC  counsel  Lance  Weber  and  former 
HRDC  staff  attorney  Robert  Jack. 

PLN  v.  Betterton,  et  al.  In  November 
2012,  PLN  filed  suit  against  the  Upshur 
County,  Texas  sheriff’s  office  for  censoring 
PLN’s  publications  and  other  mail  sent  to 
prisoners,  in  violation  of  the  First  and  Four- 
teenth Amendments.  PLN  simultaneously 
filed  a motion  for  preliminary  injunction, 
asking  the  district  court  to  prohibit  the 


jail  from  continuing  to  censor  publications 
mailed  to  prisoners.  The  court  granted 
a preliminary  injunction  and  the  parties 
settled  in  December  2013, with  the  county 
agreeing  to  pay  damages,  attorneys’fees  and 
costs.  PLN  was  represented  by  Thomas  S. 
Leatherbury,  Sean  W.  Kelly,  Kimberly  R. 
McCoy  and  Marissa  A.  Wilson  of  Vinson 
& Elkins,  LLP  in  Dallas,  by  Scott  Med- 
lock  and  Brian  McGiverin  with  the  Texas 
Civil  Rights  Project,  and  by  HRDC  counsel 
Lance  Weber  and  former  HRDC  staff  at- 
torney Alissa  Hull. 

PLN  v.  Columbia  County,  et  al.  PLN 
filed  suit  against  the  sheriff  of  Columbia 
County,  Oregon  on  January  13,  2012  over 
the  jail’s  “postcard  only”  mail  policy  and  a 
ban  on  magazines. The  federal  district  court 
issued  a preliminary  injunction  against  the 
jail  in  May  2012,  suspending  its  postcard 
only  policy  and  ordering  jail  officials  to 
deliver  magazines  to  prisoners.  In  April 

2013,  following  a bench  trial,  the  court 
held  that  the  jail’s  postcard  only  policy  was 
unconstitutional  and  entered  a permanent 
injunction.  This  was  the  first  time  that  a 
court  had  struck  down  a jail’s  postcard  only 
policy  following  a trial  on  the  merits.  The 
county  and  PLN  subsequently  settled  the 
damages  claims  still  at  issue  in  the  case,  and 
attorneys’  fees  and  costs  in  the  amount  of 
$802,176  were  awarded  to  PLN  in  March 

2014.  PLN  was  represented  by  attorneys 
Jesse  Wing  and  Katherine  Chamberlain  of 
MacDonald  Hoague  & Bayless  in  Seattle, 
by  the  late  Marc  D.  Blackman  of  Ransom 
Blackman,  LLP  in  Portland,  and  by  HRDC 
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counsel  Lance  Weber  and  former  HRDC 
staff  attorney  Alissa  Hull. 

PLN  v.  Babeu , et  al.  PLN  filed  suit 
against  the  sheriff  of  Pinal  County,  Arizona 
challenging  the  county  jail’s  ban  on  all 
books,  magazines  and  non-postcard  mail. 
In  March  2013  the  district  court  granted 
in  part  and  denied  in  part  the  parties’ cross- 
motions for  partial  summary  judgment. 
The  parties  agreed  to  settle  the  remaining 
claims  of  damages,  fees  and  costs.  PLN 
was  represented  by  Dan  Pochoda  with  the 
Arizona  ACLU,  by  Ernest  Galvan  and 
Blake  Thompson  of  Rosen  Bien  Galvan 
& Grunfeld,  LLP,  and  by  HRDC  counsel 
Lance  Weber. 

PLN  v.  Gusman , et  al.  In  September 
2011,  PLN  filed  suit  against  the  sheriff  of 
Orleans  Parish,  Louisiana,  challenging  a 
ban  on  books  and  magazines  at  the  Orleans 
Parish  Prison.  The  parties  entered  into  a 
consent  judgment  and  the  jail  changed  its 
mail  policies  in  December  2011.  The  parties 
settled  PLN’s  damages  claim,  and  the  court 
awarded  attorneys’  fees  and  costs  in  2014. 
PLN  was  represented  by  New  Orleans  at- 
torneys Mary  Howell,  Elizabeth  Cumming 
and  John  Adcock,  and  by  HRDC  counsel 


Lance  Weber. 

PLN  v.  Umatilla  County.  PLN  filed 
suit  against  Sheriff  John  Trumbo  over  a 
policy  that  restricted  correspondence  to 
and  from  prisoners  at  the  Umatilla  County, 
Oregon  jail  to  postcards  only.  The  policy 
also  prohibited  the  delivery  of  books,  cata- 
logs, newspapers  and  magazines  that  had 
not  been  pre-approved.  Sheriff  Trumbo 
changed  the  mail  policy  and  PLN  accepted 
the  county’s  offer  of  judgment  to  resolve 
PLN’s  damages  claims  in  August  2012.  In 
May  2013,  the  district  court  awarded  attor- 
neys’ fees  and  costs.  PLN  was  represented 
by  attorneys  Jesse  Wing  and  Katherine 
Chamberlain  with  the  Seattle  law  firm  of 
MacDonald  Hoague  & Bayless,  by  the  late 
Marc  D.  Blackman  with  the  Portland  firm 
of  Ransom  Blackman,  LLP,  and  by  HRDC 
counsel  Lance  Weber  and  former  HRDC 
staff  attorney  Alissa  Hull. 

PLN  v.  Geatreaux,  et  al.  In  February 
2012,  PLN  filed  suit  against  the  sheriff  of 
East  Baton  Rouge,  Louisiana  over  the  cen- 
sorship of  PLN’s  publications.  The  sheriff 
changed  the  jail’s  mail  policy  and  a consent 
judgment  was  entered  on  April  9,  2012, 
with  the  parish  agreeing  to  pay  damages 


and  attorneys’  fees.  PLN  was  represented 
by  New  Orleans  attorneys  Elizabeth  Cum- 
ming and  John  Adcock,  and  by  HRDC 
counsel  Lance  Weber  and  former  HRDC 
staff  attorney  Alissa  Hull. 

PLN  v.  County  of  Sacramento,  et  al.  On 
April  5,  2011,  PLN  filed  suit  against  the 
sheriff  of  Sacramento  County,  California 
over  the  jail’s  ban  on  Prison  Legal  News, 
purportedly  because  the  magazine  is  bound 
with  staples.  The  district  court  entered  a 
preliminary  injunction  against  the  jail  in 
March  2012,  and  the  parties  subsequently 
settled  the  case  via  entry  of  a consent 
decree  and  the  payment  of  damages  and 
attorneys’  fees.  PLN  was  represented  by 
Ernest  Galvan  and  Blake  Thompson  of 
the  San  Francisco  law  firm  of  Rosen  Bien 
Galvan  & Grunfeld,  LLP,  and  by  HRDC 
counsel  Lance  Weber  and  former  HRDC 
staff  attorney  Alissa  Hull. 

PLN  v.  Board  of  Commissioners  of 
Shawnee  County.  PLN  filed  suit  challenging 
the  Shawnee  County,  Kansas  jail’s  ban  on 
books  and  magazines  in  August  2011.  The 
case  settled  with  the  entry  of  a stipulated 
judgment  in  March  2012  that  included 
changes  in  the  jail’s  mail  policy  and  payment 
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of  damages  and  attorneys’  fees.  PLN  was 
represented  by  Doug  Bonney,  formerly  of 
the  ACLU  of  Western  Missouri  and  Kan- 
sas, by  Kansas  City  attorneys  Fred  Slough 
and  James  Jenkins,  and  by  HRDC  counsel 
Lance  Weber. 

PLN v.  DeWitt.  PLN  sued  the  Berke- 
ley County  Jail  in  Moncks  Corner,  South 
Carolina  in  October  2010  over  the  jail’s 
policy  of  barring  prisoners  from  receiving 
any  reading  materials  except  the  Bible. 
The  U.S.  Department  of  Justice  intervened 
in  the  litigation  against  the  jail.  The  case 
settled  on  January  11, 2012  with  the  entry 
of  a consent  injunction  governing  mail  poli- 
cies, and  the  county  agreed  to  pay  a total  of 
1599,900  for  PLN’s  damages,  attorneys’fees 
and  costs.  PLN  was  represented  by  Susan 
Dunn  with  the  ACLU  of  South  Carolina, 
by  David  Fathi  with  the  ACLU  National 
Prison  Project,  by  David  Shapiro,  formerly 
with  the  ACLU  National  Prison  Project, 
and  by  HRDC  counsel  Lance  Weber. 

PLN  v.  Lee.  In  October  2011,  PLN 
filed  suit  against  the  New  York  State 
Department  of  Correctional  Services,  chal- 
lenging a ban  on  Prison  Legal  News,  books 
distributed  by  PLN  and  other  correspon- 
dence from  PLN,  including  legal  mail.  The 
case  settled  in  November  2012,  resulting 
in  a complete  reversal  of  the  censorship 
of  PLN,  a change  in  mail  policies  and  the 


payment  of  damages  and  attorneys’  fees 
by  the  defendants.  PLN  was  represented 
by  Bob  Reach  of  Albany,  and  by  HRDC 
counsel  Lance  Weber  and  former  HRDC 
staff  attorney  Alissa  Hull. 

PLN  v.  Poor.  PLN  sued  the  sheriff  of 
Galveston  County,  Texas  in  June  2010  over 
the  county  jail’s  policy  of  banning  books, 
magazines  and  newspapers. The  case  settled 
in  February  2011  with  the  entry  of  a con- 
sent decree  governing  mail  policies  at  the 
jail  and  payment  of  damages  and  attorneys’ 
fees.  PLN  was  represented  by  Scott  Med- 
lock,  Lauren  Izzo  and  Brian  McGiverin 
with  the  Texas  Civil  Rights  Project. 

PLN  v.  Spokane  County.  In  January 
2011,  PLN  filed  suit  challenging  a ban  on 
all  mail  except  postcards  at  the  Spokane 
County  jail  in  Washington.  The  case  settled 
in  August  2011  with  a consent  decree  that 
ended  the  jail’s  ban  on  books,  magazines 
and  non-postcard  mail;  the  defendants 
also  agreed  to  pay  attorneys’  fees,  costs  and 
damages.  PLN  was  represented  by  Jesse 
Wing  and  Katherine  Chamberlain  with 
MacDonald  Hoague  & Bayless  of  Seattle, 
and  by  HRDC  counsel  Lance  Weber. 

PLN  v.  Chelan  County.  PLN  filed  suit 
in  September  2011  over  the  Chelan  County, 
Washington  jail’s  ban  on  all  books  and 
magazines. The  parties  settled  in  December 
2011,  entering  into  a consent  decree  gov- 
erning mail  policies  at  the  jail.  The  county 
agreed  to  pay  damages  and  attorneys’  fees. 
PLN  was  represented  by  Jesse  Wing  and 
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Katherine  Chamberlain  with  MacDon- 
ald Hoague  & Bayless  of  Seattle,  and  by 
HRDC  counsel  Lance  Weber. 

PLN  v.  Stephens.  In  December  2009, 
PLN  sued  the  sheriff  of  St.  Bernard  Parish 
in  Louisiana  over  the  jail’s  ban  on  maga- 
zines, newspapers  and  books. Thejail  agreed 
to  settle  the  case  in  May  2010  by  changing 
its  mail  policy  to  allow  prisoners  to  receive 
books  and  magazines,  and  paying  damages, 
attorneys’  fees  and  costs.  PLN  was  repre- 
sented by  New  Orleans  attorneys  Mary 
Howell  and  Elizabeth  Cumming. 

PLN  v.  Freeman.  In  October  2007, 
PLN  sued  the  Fulton  County  Jail  in  At- 
lanta, Georgia  over  a policy  that  banned 
all  books  and  non-religious  publications. 
The  court  issued  a preliminary  injunction 
enjoining  the  policy  in  February  2008,  and 
Fulton  County  agreed  to  settle  the  case  on 
April  22,  2010  by  changing  the  jail’s  mail 
policy  and  paying  damages,  attorneys’  fees 
and  costs.  PLN  was  represented  by  Atlanta 
attorneys  Brian  Spears  and  Gerry  Weber. 

PLN  v.  Corrections  Corporation  of 
America.  PLN  filed  suit  against  CCA  in 
September  2009  over  the  censorship  of  its 
publications  at  the  Saguaro  Correctional 
Facility  in  Eloy,  Arizona.  In  June  2010, 
CCA  settled  the  case  by  changing  its  mail 
policies  and  agreeing  to  pay  damages, 
attorneys’  fees  and  costs.  PLN  was  repre- 
sented by  Dan  Pochoda,  Legal  Director  of 
the  ACLU  of  Arizona,  and  Ernest  Galvan 
with  the  law  firm  of  Rosen  Bien  Galvan  & 
Grunfeld,  LLP. 

PLN v.  Johnson,  etal.  In  October  2009, 
PLN  filed  a lawsuit  against  the  Virginia 
Department  of  Corrections  challenging 
the  censorship  of  PLN’s  publications  and 
other  correspondence.  The  parties  settled 
the  case  for  injunctive  relief  and  payment 
of  damages,  attorneys’  fees  and  costs  in 
September  2010.  PLN  was  represented  by 
Charlottesville  attorneys  Jeffrey  E.  Fogel 
and  Steven  D.  Rosenfield. 

PLN  v.  Clarke.  PLN  sued  the  Mas- 
sachusetts DOC  in  April  2008  over  the 
exclusion  of  PLN’s  books  from  the  depart- 
ment’s approved  vendor  list.  A week  after 
filing  suit,  PLN  was  added  to  the  vendor 
list.  The  case  settled  in  May  2009  with  the 
DOC  agreeing  to  pay  damages,  attorneys’ 
fees  and  costs.  PLN  was  represented  by 
Boston  attorneys  Howard  Friedman  and 
David  Milton. 

PLN  v.  Schwarzenegger.  In  2006,  the 
California  Department  of  Corrections  and 
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Rehabilitation  (CDCR)  agreed  to  settle 
PLN’s  claims  that  numerous  aspects  of 
the  prison  system’s  policies  violated  PLN’s 
federal  and  state  rights.  As  part  of  the  settle- 
ment, the  CDCR  agreed  to  change  its  mail 
rules  and  policies,  and  ordered  five-year 
PLN  subscriptions  for  all  CDCR  facilities. 
The  district  court  maintained  jurisdiction 
to  enforce  the  agreement  and  awarded  at- 
torneys’fees  to  PLN  in  2008.  Although  the 
case  is  closed,  PLN  continues  to  monitor 
the  CDCR’s  compliance  with  the  settle- 
ment. PLN  is  represented  by  Sandy  Rosen 
and  Ernest  Galvan  with  the  law  firm  of 
Rosen  Bien  Galvan  8c  Grunfeld,  LLP. 

PLN  v.  Lindsey.  PLN  sued  the  sheriff 
of  Dallas  County,  Texas  in  February  2007 
over  the  jail’s  policy  of  banning  all  publi- 
cations. The  county  entered  into  a consent 
decree  in  October  2007,  agreeing  to  change 
the  jail’s  mail  policies  and  paying  damages, 
attorneys’  fees  and  costs.  PLN  was  repre- 
sented by  Scott  Medlock  of  the  Texas  Civil 
Rights  Project. 

PLN v.  Lehman.  PLN  filed  suit  against 
the  Washington  DOC  in  2001,  challeng- 
ing the  censorship  of  PLN’s  book  and 
subscription  flyers,  renewal  notices  and 


other  correspondence  sent  via  standard  rate 
mail.  The  district  court  entered  summary 
judgment  on  PLN’s  claims,  enjoined  the 
DOC’s  ban  on  bulk  mail  and  catalogs,  and 
required  that  notice  be  provided  when  those 
items  were  censored.  See:  PLN  v.  Lehman, 
272  F.Supp.2d  1151  (W.D.WA  2003). The 
defendants  filed  an  interlocutory  appeal, 
which  they  lost.  See:  PLN  v.  Lehman,  397 
F.3d  692  (9th  Cir.  2005).  The  case  settled 
on  remand  with  the  DOC  agreeing  to 
pay  damages  and  attorneys’ fees.  PLN  was 
represented  by  Jesse  Wing  and  Tim  Ford  of 
MacDonald,  Hoague  8c  Bayless  in  Seattle. 

PLN  v.  Werholtz.  In  2002,  PLN  sued 
the  Kansas  DOC  over  its  policy  requiring 
that  prisoners  purchase  all  subscriptions 
and  publications  from  their  prison  trust 
accounts.  The  district  court  dismissed  the 
case  after  consolidating  it  with  complaints 
filed  by  two  Kansas  prisoners.  See:  Zim- 
merman v.  Simons, 260  F.Supp.2d  1077  (D. 
Kan.  2003).  On  appeal,  the  Tenth  Circuit 
reversed  and  remanded  in  Jacklovich  v. 
Simmons , 392  F.3d  420  (10th  Cir.  2004), 
finding  that  PLN  had  produced  sufficient 
evidence  to  go  to  trial.  The  appellate  court 
held  PLN  was  entitled  to  judgment  as  a 


matter  of  law  on  its  due  process  claims,  and 
ordered  the  lower  court  to  enter  an  injunc- 
tion as  to  those  claims.  Following  remand, 
the  case  went  to  trial  in  February  2007.  The 
district  court  found  the  DOC’s  policies 
were  unconstitutional,  granted  injunctive 
relief  and  later  ordered  the  defendants  to 
pay  PLN’s  attorneys’  fees  and  costs.  PLN 
was  represented  by  Kansas  attorneys  Bruce 
Plenk  and  Max  Kautsch. 

PLN  v.  Crawford.  The  Nevada  DOC 
banned  all  copies  of  PLN  in  2000,  claim- 
ing the  magazine  constituted  “inmate 
correspondence.”  PLN  filed  a lawsuit  and 
obtained  a preliminary  injunction  requiring 
delivery  of  PLN  subscriptions  and  mail  to 
Nevada  prisoners.  The  defendants  entered 
into  a consent  decree  in  September  2000, 
agreeing  to  deliver  PLN  and  pay  damages, 
and  the  district  court  awarded  attorneys’ 
fees.  PLN  was  represented  by  David  Fathi 
of  the  ACLU  National  Prison  Project  and 
Don  Evans  of  Reno,  Nevada. 

Cowles  v.  Christensen.  PLN  filed  suit 
in  1998  challenging  a policy  at  the  jail  in 
San  Juan  County,  Utah  that  banned  third- 
class  mail.  The  suit  was  consolidated  with 
other  cases  in  separate  litigation,  Jones  v. 
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Salt  Lake  County,  and  eventually  settled  for 
fees,  damages  and  changes  in  the  jail’s  mail 
policy.  PLN  was  represented  by  the  late 
Brian  Barnard  of  Salt  Lake  City. 

PLN  v.  Hood.  In  2003,  PLN  sued  the 
warden  of  the  U.S.  Penitentiary  in  Florence, 
Colorado  after  the  ADX  - the  “supermax” 
prison  of  the  federal  Bureau  of  Prisons  - be- 
gan censoring  PLN  under  a policy  banning 
all  publications  that  included  discussions 
of  prisons  or  prisoners.  The  case  withstood 
a motion  to  dismiss  by  the  defendants; 
however,  the  ADX  mooted  PLN’s  claim 
by  changing  its  policy,  and  PLN  voluntarily 
withdrew  the  suit  in  2005.  PLN  was  rep- 
resented by  attorneys  Mickey  Gendler  of 
Seattle  and  Bill  Trine  of  Colorado. 

PLN  v.  Millard  County.  PLN  filed  suit 
in  2001  over  the  Millard  County,  Utah  jail’s 
censorship  of  PLN  publications.  The  case 
settled  with  the  county  paying  damages, 
attorneys’  fees  and  costs,  and  agreeing  to 
make  policy  changes.  PLN  was  represented 
by  the  late  Brian  Barnard. 

PLN  v.  Cook.  From  1991  until  2001, 


the  Oregon  DOC  banned  third-class  mail. 
PLN  filed  suit  in  1998  challenging  the 
ban.  The  case  lost  in  the  district  court  and 
PLN  appealed  to  the  Ninth  Circuit,  which 
reversed  in  PLNv.  Cook, 238  F.3d  1145  (9th 
Cir.  2001 ).  The  Court  of  Appeals  instructed 
the  lower  court  to  enter  injunctive  relief  in 
PLN’s  favor,  holding  that  the  ban  on  bulk 
mail,  and  absence  of  due  process  when  such 
mail  was  censored,  violated  the  Constitu- 
tion.The  district  court  entered  an  injunction 
and  awarded  attorneys’ fees  in  2001.  PLN 
was  represented  in  the  district  court  by 
Alison  Hardy  and  the  late  Marc  Blackman 
of  Portland,  Oregon,  and  on  appeal  by  Sam 
Stiltner  and  Janet  Stanton  of  Seattle. 

PLNv.  Schumacher.  Despite  the  injunc- 
tion in  PLN  v.  Cook,  the  Oregon  DOC 
continued  to  ban  mail  sent  by  PLN  to  Or- 
egon prisoners  via  third-class  mail.  Prison 
officials  also  enacted  bans  on  catalogs  and 
gift  subscriptions,  and  failed  to  provide 
notice  to  the  sender.  PLN  filed  a second 
suit  in  2002  challenging  these  practices; 
the  DOC  settled  the  case  in  2003  by  en- 
tering into  a consent  decree,  revising  the 
challenged  policies,  and  paying  damages 
and  attorneys’  fees.  PLN  was  represented 


by  Mickey  Gendler  of  Seattle  and  the  late 
Marc  Blackman. 

PLN  v.  Haley.  PLN  filed  suit  in  1999 
over  the  Alabama  DOC’s  ban  on  gift  sub- 
scriptions. The  case  settled  in  2000  when 
the  DOC  changed  its  mail  policies  to  al- 
low prisoners  to  receive  subscriptions  and 
to  provide  notice  to  the  sender  if  mail  was 
censored.  PLN  was  represented  by  Rhonda 
Brownstein  and  Catherine  Smith  of  the 
Southern  Poverty  Law  Center. 

Catalyst  v.  Box  Elder  County.  PLN  filed 
suit  challenging  the  Box  Elder  County, 
Utah  jail’s  ban  on  publications  in  1998. The 
jail  settled  soon  after  the  lawsuit  was  filed, 
paying  damages  and  attorneys’  fees  and 
changing  its  policy.  The  late  Brian  Barnard 
represented  PLN  in  this  case. 

Waterman  v.  Commandant.  The  U.S. 
Disciplinary  Barracks  at  Ft.  Leavenworth, 
Kansas  censored  an  issue  of  PLN  in  2003 
due  to  PLN’s  advertising  content.  A federal 
district  court  held  that  the  censorship  was 
unconstitutional  and  ordered  the  issue  of 
PLN  to  be  delivered  to  prisoner  Craig 
Waterman,  who  litigated  the  case. pro  se.  See: 
Waterman  v.  Commandant,  337  F.Supp.2d 
1237  (D.  Kan.  2004). 

PLNv.  Ransom.  In  1998,  the  Michigan 
Department  of  Corrections  banned  PLN’s 
book,  The  Celling  of  America:  An  Inside 
Look  at  the  U.S.  Prison  Industry,  from  all 
of  its  prisons,  claiming  it  incited  violence. 
PLN,  Common  Courage  Press  (the  book’s 
publisher)  and  two  prisoners  filed  a class- 
action  lawsuit  challenging  the  ban  in  1999. 
Michigan  prison  officials  settled  the  case 
soon  afterwards,  paying  damages,  costs 
and  attorneys’  fees,  removing  The  Celling  of 
America  from  the  DOC’s  banned  book  list 
and  revamping  their  censorship  procedures. 
The  plaintiffs  were  represented  by  attorney 
Dan  Manville. 

Crofton  v.  Spaulding.  Beginning  in  the 
mid-1990s,  the  Washington  State  Peniten- 
tiary in  Walla  Walla  required  that  prisoners 
purchase  all  books  and  publications  using 
funds  in  their  prison  trust  accounts.  PLN 
was  among  the  publications  censored  under 
this  policy.  Washington  prisoner  Clayton 
Crofton  challenged  the  policy  pro  se  and 
obtained  two  injunctions  requiring  delivery 
of  his  PLN  subscription  even  though  it 
was  not  purchased  from  his  trust  account. 
The  injunctions  were  upheld  on  appeal, 
where  Crofton  was  represented  by  attorney 
Mickey  Gendler.  See:  Crofton  v.  Roe,  170 
F.3d  957  (9th  Cir.  1999). 
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Humanists  of  Washington  v.  Lehman. 
In  1997,  PLN  filed  suit  challenging  the 
Washington  DOC’s  ban  on  third-class 
mail,  gift  subscriptions,  bans  on  magazine 
articles,  photocopies  and  court  rulings,  and 
limits  on  newspaper  articles.  The  Washing- 
ton DOC  settled  the  case  in  early  2000  by 
changing  its  mail  censorship  policies  and 
paying  attorneys’fees  and  costs. The  suit  was 
sponsored  by  the  ACLU  of  Washington 
and  the  plaintiffs  were  represented  by  at- 
torneys Mickey  Gendler  and  Joe  Bringman 
of  Perkins  Coie. 

Washington  Bulk  Mail  Ban.  When  Air- 
way Heights  Corrections  Center  opened  in 
1994,  it  banned  all  third-  and  fourth-class 
mail.  PLN  subscribers  Don  Miniken  and 
Don  MacFarlane  filed  suit  against  the 
practice  in  1996.  In  Miniken  v.  Walter , 978 
F.Supp.  1356  (E.D.  WA  1997),  the  ban 
was  struck  down  as  unconstitutional.  In  an 
unpublished  ruling  in  a separate  case,  the 
ban  also  was  struck  down.  See:  MacFarlane 
v.  Walter , U.S.D.C.  (E.D.  Wash.),  Case 
No.  2:96-cv-03 102-LRS.  Mickey  Gendler 
represented  Don  Miniken  on  behalf  of 
the  Washington  ACLU.  In  addition  to  an 
injunction,  the  court  awarded  attorneys’ 


fees,  costs  and  damages. 

Mead  v.  ISRB.  In  1994,  PLN  co- 
founders Ed  Mead  and  Paul  Wright  sued 
the  Washington  Indeterminate  Sentencing 
Review  Board,  challenging  the  Board’s 
order  that  Ed  have  no  contact  with  any 
felons  after  his  release,  which  precluded 
him  from  being  involved  with  PLN.  In  an 
unpublished  ruling,  Judge  Robert  Bryan 
of  Tacoma  upheld  the  ban.  The  case  was 
dismissed  as  moot  by  the  Ninth  Circuit  in 
1997  when,  after  three  years,  Ed  was  dis- 
charged from  ISRB  supervision. The  lawsuit 
was  sponsored  by  the  ACLU  of  Washing- 
ton with  representation  by  attorneys  Frank 
Cuthbertson  and  Mike  Kipling. 

Resolved  PLN  Public  Records  Cases 

PLN  v.  Corrections  Corporation  of  America. 
PLN  filed  suit  in  the  District  Court  of 
Travis  County,  Texas  in  May  2013,  al- 
leging that  Corrections  Corporation  of 
America  had  failed  to  respond  to  a public 
records  request.  PLN  requested  a number 
of  records  from  the  company,  including 
contracts  between  CCA  and  state  and  local 
government  agencies,  as  well  as  settlements, 
verdicts  and  judgments  entered  against 


CCA  in  Texas.  PLN  contended  that  the 
company  was  the  functional  equivalent  of 
a government  agency  performing  the  inher- 
ently public  service  of  operating  prisons 
and  j ails , and  thus  must  comply  with  Texas’ 
public  records  statute.  CCA  operates  nine 
facilities  in  Texas,  including  four  that  house 
state  prisoners.  On  September  15,  2014 
the  court  entered  final  judgment  in  favor 
of  PLN,  holding  that  CCA  is  a “govern- 
mental body”  pursuant  to  the  Texas  Public 
Information  Act  and  ordering  the  company 
to  produce  the  requested  records  and  pay 
PLN’s  attorneys’  fees.  CCA  produced  the 
requested  records  and  did  not  appeal.  PLN 
was  represented  by  attorneys  Cindy  Saiter 
with  Scott,  Douglass  &McConnico,  LLP 
and  by  Brian  McGiverin  with  the  Texas 
Civil  Rights  Project. 

Friedmann  v.  CCA.  In  May  2008,  PLN 
managing  editor  Alex  Friedmann  sued 
Corrections  Corporation  of  America  in 
state  court  under  Tennessee’s  public  records 
statute,  seeking  disclosure  of  certain  records 
related  to  CCA’s  operation  of  prisons  and 
jails  in  Tennessee.  The  trial  court  held  that 
a private  prison  company  was  subject  to 
the  state’s  public  records  law,  and  CCA 
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appealed.  In  August  2009  the  Court  of  Ap- 
peals found  that  CCA  was  the  functional 
equivalent  of  a state  agency  and  therefore 
subject  to  the  public  records  law;  in  a revised 
ruling  on  September  16, 2009,  the  appellate 
court  clarified  that  the  records  requested  by 
PLN  were  subject  to  disclosure  for  all  but 
one  CCA-operated  prison  in  Tennessee. 
See:  Friedmann  v.  CCA,  310  S.W.3d  366 
(Tenn.  Ct.  App.  2009).  On  remand,  the 
trial  court  held  on  December  1, 2011  that 
CCA  must  disclose  the  remaining  records 
at  issue  in  the  case,  including  verdicts  and 
settlements  in  lawsuits  against  the  com- 
pany. CCA  again  appealed  and  the  Court 
of  Appeals  affirmed  on  February  28, 2013, 
holding  the  company  must  produce  the 
requested  records.  Following  remand  CCA 
settled  the  case  in  May  2013,  producing  the 
records  and  paying  attorneys’  fees.  Alex  was 
represented  by  Memphis  attorney  Andrew 
Clarke. 

PLN v.  Prison  Health  Services.  On  Au- 
gust26, 2010,  PLN  filed  suit  in  Washington 
County  Superior  Court  in  Vermont  under 
the  state’s  public  records  statute,  seeking 
litigation-related  documents  and  other  in- 
formation from  Prison  Health  Services  - a 
private  medical  care  contractor  implicated 
in  the  deaths  of  several  Vermont  prisoners. 
PHS  settled  the  case  in  February  2012  by 
producing  the  requested  documents  and 
paying  PLN’s  attorneys’  fees.  PLN  was 
represented  by  Dan  Barrett  with  the  Ver- 
mont ACLU. 

PLN  v.  District  of  Columbia.  PLN 
filed  a public  records  lawsuit  in  June  2008 
against  the  District  of  Columbia,  seeking 
records  related  to  litigation  against  the 
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D.C.  Department  of  Corrections.  The  suit 
challenged  the  District’s  refusal  to  produce 
records  in  electronic  format  as  required  by 
District  law  and  its  refusal  to  waive  copy- 
ing fees  when  doing  so  was  in  the  public 
interest.  The  court  ordered  the  District  to 
produce  the  requested  records  in  July  2009. 
The  case  concluded  in  December  2011  with 
the  disclosure  of  all  the  requested  records 
and  the  court  awarding  attorneys’  fees  and 
costs  to  PLN.  PLN  was  represented  by  Carl 
Messineo  and  Mara  Verheyden-Hilliard  of 
the  Partnership  for  Civil  Justice  Fund  in 
Washington,  D.C.  and  by  HRDC  counsel 
Lance  Weber. 

PLN  v.  Executive  Office  for  U.S.  At- 
torneys. On  May  20,  2008,  PLN  filed  a 
FOIA  lawsuit  against  the  Executive  Office 
for  U.S.  Attorneys,  seeking  disclosure  of 
Bureau  of  Prisons’ video  footage  and  pho- 
tos of  the  murder  of  a prisoner  at  the  U.S. 
Penitentiary  in  Florence,  Colorado.  The 
video  and  photos  were  shown  in  open  court 
during  the  murder  trials  of  the  victim’s  as- 
sailants; however,  the  government  refused 
to  release  them  to  PLN.  On  September 
16, 2009,  the  district  court  granted  in  part 
and  denied  in  part  summary  judgment 
motions  filed  by  both  parties,  and  ordered 
the  defendants  to  produce  part  of  the  video. 
PLN  appealed  to  the  Tenth  Circuit,  and 
numerous  organizations  joined  an  am- 
icus brief  on  PLN’s  behalf  - including  60 
Minutes,  the  Associated  Press,  Westword, 
the  American  Society  of  News  Editors,  the 
Association  of  Capitol  Reporters  and  Edi- 
tors, the  Society  of  Professional  Journalists 
and  the  ACLU  of  Colorado.  In  January 
2011,  the  Tenth  Circuit  Court  of  Appeals 
affirmed  the  district  court’s  judgment  and 
PLN  filed  a petition  for  writ  of  certiorari 
with  the  U.S.  Supreme  Court,  which  was 
denied  in  October  2011.  PLN  was  rep- 
resented by  Boulder,  Colorado  attorney 
Gail  K.  Johnson  in  the  district  court  and 
the  Tenth  Circuit,  and  by  HRDC  counsel 
Lance  Weber,  Neil  Siegel  of  Duke  Law 
School,  Zachary  Tripp  of  King  & Spalding 
in  Washington,  D.C.  and  former  U.S.  So- 
licitor General  Paul  Clement  of  Bancroft 
PLLC  in  Washington,  D.C. 

hi  the  Matter  of  a Complaint  by  Paul 
Wright  v.  Office  of  the  Corporation  Counsel. 
When  PLN  requested  records  related  to 
a settlement  involving  a prisoners’  death 
at  a jail  in  Hartford,  Connecticut,  the  city 
denied  PLN’s  request  for  a fee  waiver  and 
demanded  127.50  in  copying  fees.  PLN 


appealed  to  the  state’s  FOIA  Commission, 
which  held  on  September  23,  2009  that 
PLN  was  entitled  to  a fee  waiver.  The  city 
was  ordered  to  provide  the  records  at  no 
cost.  On  November  12,  2009,  the  city  ap- 
pealed the  Commission’s  ruling  to  Superior 
Court,  paying  a $300  filing  fee  to  contest 
the  waiver  of  $27.50  in  copy  costs.  The  Su- 
perior Court  ruled  in  favor  of  the  city.  After 
PLN  appealed,  the  defendants  stated  in  a 
June  16,2011  letter  that  they  were  waiving 
the  copy  fees.  PLN  was  represented  in  the 
Superior  Court  by  attorney  Brett  Dignam 
at  Yale  Law  School  and  law  students  Robyn 
Gallagher  and  Megan  Quattlebaum,  and  on 
appeal  by  Bridgeport,  Connecticut  attor- 
ney Sean  McElligott  and  HRDC  counsel 
Lance  Weber. 

PLN v.  GEO  Group,  Inc.  PLN  filed  suit 
in  December  2005  over  GEO  Group’s  fail- 
ure to  comply  with  a public  records  request 
seeking  details  about  the  amount  of  money 
that  GEO  (formerly  Wackenhut  Correc- 
tions) had  paid  out  in  litigation  related  to 
its  operation  of  private  prisons  in  Florida. 
The  state  court  granted  three  motions  to 
compel  against  GEO  Group.  GEO  even- 
tually produced  the  requested  records  in 
late  2009,  but  the  case  remained  pending 
final  resolution.  On  May  13,  2010,  PLN 
announced  that  GEO  had  settled  the  case 
by  producing  all  of  the  requested  records 
and  paying  PLN’s  attorneys’ fees.  PLN  was 
represented  by  attorney  Frank  Kreidler  of 
Lake  Worth,  Florida. 

PLN  v.  Tilton.  In  December  2007, 
PLN  filed  a lawsuit  against  the  California 
Department  of  Corrections  and  Rehabilita- 
tion, seeking  records  of  litigation  payouts 
by  the  state’s  adult  and  juvenile  prison  sys- 
tems over  a multi-year  period.  The  CDCR 
provided  some  of  the  requested  records, 
and  in  December  2009  the  court  ordered 
the  Department  to  produce  all  responsive 
records  to  PLN.  The  CDCR  agreed  to 
settle  the  case  on  September  30,  2010 
by  producing  all  the  records  and  paying 
PLN’s  attorneys’  fees  and  costs.  PLN  was 
represented  by  the  law  firm  of  Rosen  Bien 
Galvan  & Grunfeld,  LLP. 

PLN  v.  City  and  County  of  San  Fran- 
cisco. On  August  20,  2009,  PLN  filed  suit 
to  obtain  public  records  related  to  litigation 
payouts  involving  the  San  Francisco  jail. 
Although  a partial  spreadsheet  of  cases  was 
produced,  the  requested  records  were  not. 
The  lawsuit  settled  in  September  2010  after 
all  of  the  requested  records  were  produced 
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and  the  city  agreed  to  pay  PLN’s  attorneys’ 
fees.  PLN  was  represented  by  the  San 
Francisco  law  firm  of  Rosen  Bien  Galvan 
8c  Grunfeld,  LLP 

PLN  v.  Mississippi  DOC.  In  March 
2009,  PLN  filed  suit  against  the  Mississippi 
Department  of  Corrections  and  Global 
TePLink  (GTL),  a prison  phone  service 
company,  to  obtain  a copy  of  GTL’s  contract 
with  the  Mississippi  DOC.  The  contract 
had  been  sealed  by  a state  court  in  a previous 
case  involving  GTL.  PLN  settled  the  suit 
in  June  2009  when  GTL  agreed  to  produce 
a copy  of  the  contract  and  related  docu- 
ments. PLN  was  represented  by  Jackson, 
Mississippi  attorneys  Robert  B.  McDufF 
and  Sibyl  C.  Byrd. 

PLN  v.  Office  of  Open  Records.  PLN 
fded  a petition  in  the  Commonwealth 
Court  of  Pennsylvania  under  the  state’s 
Right-to-Know  law  in  May  2009,  after  the 
Office  of  Open  Records  upheld  the  denial 
of  a fee  waiver  in  a public  records  request 
submitted  by  PLN  to  the  Pennsylvania 
Department  of  Corrections.  The  DOC  had 
refused  to  waive  $8,750  in  copy  fees,  refused 
to  provide  the  records  in  electronic  format 
and  later  denied  PLN’s  request  with  respect 
to  certain  documents.  The  court  ruled  on 
April  8,  2010  that  the  DOC  had  failed 
to  substantiate  the  amount  of  copy  fees 
and  failed  to  justify  its  denial  of  PLN’s  fee 
waiver  request.  The  decision  by  the  Office 
of  Open  Records  was  therefore  vacated  and 
remanded  for  further  proceedings.  PLN  was 
represented  by  Mary  Catherine  Roper,  a 
staff  attorney  with  the  Pennsylvania  ACLU, 
and  by  Andrew  Foster,  Alicia  Hickok  and 
Richard  Coe. 

Washington  Public  Records  Case  I.  After 
being  denied  documents  related  to  prison 
staff  misconduct  and  a prison  industry 


program,  PLN  filed  suit  over  the  denial  of 
its  public  records  request.  In  this  first  PLN 
public  records  case  in  Washington  state, 
the  superior  court  ordered  the  DOC  to 
produce  documents  related  to  the  closing  of 
a prison  industries  telemarketing  company, 
and  awarded  attorneys’  fees  and  statutory 
penalties.  PLN  was  represented  by  David 
Bowman  of  Davis  Wright  Tremaine,  LLP. 

Washington  Public  Records  Case  II.  In 
PLN’s  second  Washington  public  records 
suit,  a Pierce  County  superior  court  judge 
ordered  the  Washington  DOC  to  provide 
PLN  with  records  related  to  the  misconduct 
and  dmg-related  death  of  an  employee  at  the 
McNeil  Island  Corrections  Center,  as  well 
as  the  facility’s  safety  inspection  documents. 
The  DOC  also  was  required  to  pay  PLN’s 
attorneys’ fees  and  costs,  as  well  as  statutory 
penalties.  PLN  was  represented  by  Shelley 
Hall  of  Davis  Wright  Tremaine,  LLP. 

Washington  Public  Records  Case  III  In 
2000,  PLN  filed  a public  records  request 
seeking  documents  related  to  discipline 
involving  Washington  DOC  medical  staff 
who  had  maimed  or  killed  prisoners  through 
medical  neglect,  as  well  as  documents  related 
to  medical  staff  with  suspended  licenses 
or  other  medical  disciplinary  records.  The 
DOC  refused  to  provide  the  information, 
claiming  that  doing  so  would  hinder  its 
law  enforcement  functions.  PLN  filed  suit 
and  lost  at  the  trial  and  appellate  court 
levels.  See:  PLN  v.  Washington  DOC,  118 
Wash.App.  1069  (Wash.App.Div.2,2003). 
The  Washington  Supreme  Court  reversed 
and  remanded  the  case  in  2005,  ordering 
production  of  the  requested  records  and 
awarding  attorneys’ fees,  costs  and  statutory 
penalties  totaling  $541,155  - the  largest 
award  in  a public  records  case  in  state  history 
at  that  time.  PLN  was  represented  by  Andy 


Mar,  Michelle  Earle  Hubbard  and  Alison 
Howard  of  Davis  Wright  Tremaine,  LLP. 
See:  PLN v.  Washington  DOC,  115  P.3d  316 
(Wash.  2005). 

Intervention  in  CCA  FLSA  Suit.  PLN 
filed  a motion  to  intervene  in  a class-action 
Fair  Labor  Standards  Act  lawsuit  in  U.S. 
District  Court  in  Kansas  in  July  2009.  The 
suit,  which  alleged  that  CCA  had  violated 
labor  laws  by  failing  to  fully  compensate 
its  employees,  had  settled  in  February 
2009;  however,  the  settlement  agreement 
was  sealed.  PLN  moved  to  unseal.  The 
district  court  granted  PLN’s  motion  de- 
spite opposition  from  CCA,  and  unsealed 
the  settlement  on  August  27,  2009;  PLN 
then  reported  the  amount  and  terms  of 
the  settlement  agreement.  PLN  was  repre- 
sented by  Doug  Bonney,  Chief  Counsel  and 
Legal  Director  of  the  ACLU  of  Kansas  and 
Western  Missouri.  The  FLSA  class-action 
suit  was  Barnwell  v.  CCA. 

Intervention  in  CCA  FLSA  Suit  II. 
In  February  2014,  PLN  filed  a motion  to 
intervene  in  a class-action  FLSA  lawsuit  in 
U.S.  District  Court  in  Kentucky.  The  suit 
claimed  that  CCA  had  violated  labor  laws 
by  failing  to  fully  compensate  its  employees, 
and  settled  in  November  2013. The  settle- 
ment was  filed  under  seal.  The  district  court 
granted  PLN’s  motion  to  unseal  the  settle- 
ment agreement  over  CCA’s  objections; 
PLN  was  represented  by  Bill  Sharp  of  the 
ACLU  of  Kentucky.  The  FLSA  class-action 
lawsuit  was  Johnson  v.  CCA. 

Prisoner  Civil  Rights  Cases 

Wrongful  Death  Suit  in  Pennsylvania. 
HRDC  attorneys  co-counseled  with  Jona- 
than Feinberg  at  the  Philadelphia  law  firm 
of  Kairys  Rudovsky  Messing  8c  Feinberg, 
LLP  in  a case  involving  the  suicide  of  a 
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prisoner  at  a privately-operated  facility  in 
Pennsylvania.  The  case  resolved  pre-litiga- 
tion pursuant  to  a confidential  settlement 
that  was  finalized  in  October  2013. 

CCA  Infant  Wrongful  Death  Suit  in 
Tejinessee.  On  November  17,2011,  HRDC 
counsel  Lance  Weber  and  attorneys  An- 
drew Clarke  and  Luther  Sutter  filed  suit 
on  behalf  of  former  prisoner  Countess 
Clemons  and  the  estate  of  Roland  Clem- 
ons, her  deceased  infant  child,  alleging  that 
CCA  employees  at  the  Silverdale  Detention 
Facility  in  Chattanooga  failed  to  take  her 
to  a hospital  in  a timely  manner  when  she 
began  experiencing  preterm  labor.  Upon  ar- 
rival at  the  hospital  over  five  hours  after  she 
first  requested  assistance  from  CCA  staff, 
Countess’  son  was  born  but  died  shortly 
afterward.  The  case  resolved  in  2014  with 
CCA  agreeing  to  pay  1690,000  in  a non- 
confidential  settlement. 

CCA  Wrongful  Death  Suits  in  Hawaii. 
HRDC  filed  separate  lawsuits  against  Cor- 
rections Corporation  of  America,  the  State 
of  Hawaii  and  the  Hawaii  Department 
of  Public  Safety  over  the  deaths  of  two 
Hawaii  prisoners  held  at  CCA’s  Saguaro 
Correctional  Center  in  Eloy,  Arizona.  The 
family  of  Bronson  Nunuha  sued  CCA  on 
February  15, 2012;  Nunuha  had  been  placed 
in  a controversial  behavior  modification 
program  at  the  CCA-run  prison,  where 
he  was  brutally  murdered  by  two  members 
of  a rival  gang.  Clifford  Medina’s  family 
filed  suit  against  CCA  on  May  23,  2012. 
Medina  was  housed  in  a segregation  cell 
with  another  prisoner  who  strangled  him 
to  death.  The  lawsuits  claimed  that  the 
deaths  were  due  to  understaffing,  deliberate 
indifference  to  prisoners’  safety  and  CCA’s 
negligence  in  running  the  Saguaro  facility. 


Both  cases  settled  under  confidential  terms 
in  2014.  The  Nunuha  and  Medina  fami- 
lies were  represented  by  HRDC,  the  San 
Francisco  law  firm  of  Rosen  Bien  Galvan 
&Grunfeld,  LLP  and  Dan  Gluck  with  the 
Hawaii  ACLU. 

Wrongful  Death  Case  in  Washington 
State.  HRDC  co-counseled  with  a Seattle 
law  firm  to  represent  the  estate  and  minor 
children  of  Ricardo  Mejia,  a 26-year-old 
Washington  state  prisoner  who  died  as  a re- 
sult of  the  deliberate  indifference  of  prison 
medical  staff.  Mr.  Mejia  suffered  a horrible, 
painful  death  in  January  2011  due  to  sepsis, 
septic  shock  and  untreated  necrotizing 
fasciitis  (commonly  known  as  flesh-eating 
bacteria).  A wrongful  death  suit  was  filed 
in  December  2013  and  the  case  settled  in 
early  2014  for  1740,000.  Mejia’s  estate  and 
two  minor  children  were  represented  by 
Jesse  Wing  of  the  law  firm  of  MacDonald 
Hoague  & Bayless  and  by  HRDC  counsel 
Lance  Weber. 

Tennessee  Jail  Suicide  Case.  In  October 
2010,  Memphis  attorney  Andrew  Clarke 
and  HRDC  counsel  Lance  Weber  settled  a 
wrongful  death  lawsuit  involving  the  estate 
of  a prisoner  who  committed  suicide  while 
housed  at  a jail  operated  by  a private  prison 
company.  The  case  settled  pre-litigation 
and  the  terms  of  the  settlement  were  con- 
fidential. 

Tejinessee  Jail  Wrongful  Death  Suit. 
HRDC  and  Nashville-based  co-counsel 
David  Randolph  Smith  filed  a lawsuit  in 
May  2010  on  behalf  of  the  estate  of  Roy 
Glenn  Hall,  Jr.,  a 52-year-old  prisoner  who 
died  due  to  medical  neglect  while  held  at 
a jail  in  Davidson  County,  Tennessee.  The 
defendants  included  Correct  Care  Solu- 
tions, a private  medical  contractor,  and  the 
Davidson  County  Sheriff’s  Office. The  case 
settled  under  confidential  terms  in  August 
2012. 


Conclusion 

As  INDICATED  BY  THE  ABOVE  LIST,  PLN 
maintains  a busy  docket  simply  to  ensure 
that  prisoners  can  receive  books  and  maga- 
zines in  the  mail,  and  to  ensure  government 
officials  comply  with  public  records  laws. 
PLN  has  been  in  the  vanguard  of  the  fight 
for  free  speech  in  prisons  and  jails;  no  other 
publisher  in  U.S.  history  has  stood  up  for 
the  First  Amendment  as  PLN  has  with 
its  very  limited  resources.  As  noted  in  this 
month’s  cover  story,  Prison  Legal  News  is 
the  most  censored  publication  in  America. 

We  are  grateful  to  the  many  attorneys, 
law  firms  and  organizations  named  above 
that  have  generously  given  their  time,  energy 
and  resources  to  help  PLN  fight  and  mostly 
win  these  cases,  and  for  the  help  and  support 
we  have  received  from  our  readers,  because 
we  could  not  do  this  alone.  Sadly,  two  great 
lawyers  who  fought  and  won  multiple  PLN 
battles  did  not  live  to  see  our  25th  anniversary. 
The  names  of  Marc  Blackman  of  Oregon 
and  Brian  Barnard  of  Utah  appear  many 
times  in  the  above  cases.  I had  the  pleasure 
of  meeting  Marc  and  working  with  him  on 
our  Columbia  County  case,  but  never  had  a 
chance  to  meet  Brian.They  are  sorely  missed. 

Despite  PLN’s  considerable  courtroom 
success,  our  magazine  and  books  continue 
to  be  censored  in  prisons  and  jails  nation- 
ally. The  only  thing  restricting  PLN’s  ability 
to  challenge  all  of  the  censorship  problems 
it  faces  is  a lack  of  internal  resources  to 
adequately  staff  our  legal  department.  We 
hope  to  add  more  employees  to  our  litigation 
team  in  the  coming  years  to  be  better  able 
to  address  these  censorship  issues.  In  the 
meantime  we  will  continue  to  try  to  improve 
our  ability  to  hold  prison  and  jail  officials 
accountable  for  violating  the  very  Consti- 
tutional provisions  and  laws  they  are  sworn 
to  uphold,  and  we  greatly  appreciate  all  the 
help  we  receive  from  you,  PLN’s  readers. 

Lance  Weber  has  served  as  general  counsel  for 
the  Human  Rights  Defense  Center  and  direc- 
tor of  HRDC’s  litigation  project  since  2010. 
He  graduated  in  1997 from  the  University 
of  Missouri-Kansas  City  School  of  Law.  He 
is  licensed  to  practice  law  in  Missouri,  Kansas 
( inactive),  New  Hampshire,  Vermont,  Florida 
and  Washington;  he  is  admitted  to  practice 
before  numerous  federal  district  and  appellate 
courts  nationally.  Prior  to  joining  HRDC, 
Lance  practiced  law  in  Kansas  City,  Missouri 
and  in  New  Hampshire. 
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CHILDHOOD  SEXUAL  ABUSE  OFTEN  MEANS 
“LIGHTS  OUT'  TO  BOYS’  DREAMS. 


m 


1 in  20  boys  is  a victim  of 
childhood  sexual  abuse,  and 
the  problem  is  often  worse  in 
group  homes  for  troubled 
boys. 

We  are  a law  firm 
investigating  child  sex  abuse 
and  helping  victims.  Please 
tell  us  if  you  know  of  abuse 
that  happened  at  any  of  the 
following  group  homes: 

Kiwanis  Vocational  Home 
O.K.  Boys  Ranch 
J-Bar  D Ranch 
Reynolds  Creek  Ranch 
Morning  Star  Boys  Ranch 
State  licensed  foster  homes 


No  child  should  have 
to  grow  up  with  the 
shame  and  guilt  that 
often  accompanies 
sexual  abuse  victims, 
especially  because 
it’s  never  their  own 
fault. 

If  you  or  someone 
you  know  has 
been  abused  at  a 
group  home,  you 
have  a right  to  pursue 
justice.  Contact  our 
office  today  to  see 
how  we  can  help. 


SUCCESSFULLY  LITIGATING  CLAIMS  AGAINST 


WA  DEPT  OF  SOCIAL  AND  HEALTH  SERVICES 
OLYMPIA  SCHOOL  DISTRICT 
BOY  SCOUTS  OF  AMERICA 
SEATTLE  ARCHDIOCESE 


UfJPFAU  COCHRAN 
WaVERTETIS  AMALA 

SEND  MAIL  TO:  PCVA  LAW,  ATTN:  DEPT.  PLN 
911  PACIFIC  AVE.,  STE  200 
TACOMA,  WA  98402 

SEATTLE:  (206)  462-4334  | TACOMA:  (253)  777-0799 

PCVALAW.COM 


Prison  Legal  News 


25 


May  2015 


IT  doesn’t  SEEM  LIKE  THIS  IS  THE  301st 
issue  of  Prison  Legal  News.  When  we 
published  our  first  issue  in  1990  I didn’t 
have  an  expectation  of  how  long  the  pub- 
lication would  last  nor  did  I think  about  its 
longevity  very  much.  I still  don’t.  The  rule  of 
thumb  in  publishing  is  that  if  you  make  it 
past  your  first  year,  things  tend  to  get  better. 
And  so  it  has  been  with  PLN. 

What  has  not  improved  is  the  state  of 
the  prison  press.  When  we  started  publish- 
ing 25  years  ago  there  were  over  50  different 
independent  prisoners’  rights  publications 
in  the  U.S.  plus  several  more  in  Canada. 
California  alone  had  six.  As  the  90s  wore  on 
and  the  prison  population  doubled,  prisoner 
publications  fell  by  the  wayside  and  went  un- 
der, one  by  one.  I think  the  combined  forces 
of  government  repression,  lack  of  money  and 
political  apathy  contributed  to  the  demise  of 
the  prison  press,  but  that  doesn’t  account  for 
all  of  it.  Today  PLN  is  the  longest-lasting, 
nationally-circulated  independent  prisoners’ 
rights  magazine  in  U.S.  history. 

The  cover  story  summarizing  our  first 
quarter- century  is  of  necessity  a brief  and 
condensed  version.  There  have  been  organi- 
zational changes  with  growth.  Going  from 
an  all-volunteer  publication  to  one  with  13 
full-time  employees  has  been  one  of  our  big- 
gest changes,  and  has  meant  we  have  been 
able  to  undertake  larger  and  more  ambitious 
projects  on  a national  level.  As  our  litigation 
track  record  shows , we  have  litigated  wrongful 
death,  public  records  and  First  Amendment 
censorship  cases  in  30  states.  We  distribute 
PLN  to  subscribers  in  hundreds  of  prisons  and 
jails  across  the  country  each  month. 


We  Specialize  in  Providing  Quick  & Easy  Photo  Deliver;'  Services  Worldwide! 

; .- ; . ATTN:  Local,  State,  Federal,  & International  Inmates 

Don't  WAIT  for  others! 

LET  IPP  COPY,  ENLARGE,  & COLLAGE 
your  PHOTO(s)  Today! 

4x6,  5x7,  8x10,  & wallet  size  services  AVAILABLE 
Color  or  Black  & White 


w 


Add  People,  Words/Text,  Crop  or  Borders  to  any  photo  of  your  choice. 

To  learn  more  about  our  products,  services,  features,  & rates, 
simply  email  us  at:  info@inmatephotoprovider.com  or  write  to 
IPP  Company 
P.O.  Box  2451 
Forrest  City,  AR  72336 
Our  representatives  will  be  happy  to  assist  you! 


Photo(s)  may  take  2 to  3 business  days  for  delivery  after  payment 
is  received  based  on  the  location  of  the  facility  and/or  address  provided. 


We  process  photo(s)  24/7,  seven  days  a week,  with  quality  service  guaranteed. 


From  the  Editor 

by  Paul  Wright 

When  we  first  began  publishing  PLN, 
few  people  had  even  heard  of  the  Internet. 
Our  online  presence  has  enabled  us  to  reach 
far  more  people  globally  than  we  were  able 
to  do  when  we  started.  Ironically  we  still 
face  the  same  problems  reaching  prisoners, 
including  fascistic  prison  and  jail  officials 
who  censor  our  magazine,  ban  books  and 
publications  in  general,  and  otherwise  try  to 
ensure  that  prisoners  remain  ignorant  and 
uninformed  of  their  rights.  The  more  things 
change  the  more  they  remain  the  same. 

I would  like  to  thank  all  of  our  read- 
ers, because  without  your  support  we 
would  not  be  able  to  continue  publishing. 
In  this  month’s  cover  story  I thank  many 
of  the  people  who  have  helped  ensure 
PLN s inception,  survival  and  growth.  The 
unfortunate  thing  about  being  around  this 
long  is  that  our  supporters  die.  As  I have 
mentioned  previously,  the  saddest  part  of 
editing  PLN  is  writing  the  obituaries  of 
our  friends  and  supporters.  For  six  years 
my  father,  Rollin  Wright,  was  our  volunteer 
office  manager.  Between  1990  and  1996  he 
picked  up,  read  and  processed  all  of  PLNs 
mail,  handled  our  finances,  paid  the  bills 
and  did  whatever  else  needed  to  be  done 
after  he  got  home  from  his  day  job  of  run- 
ning a stamp  and  coin  store.  I had  asked  him 
to  handle  PLNs  mail  for  a few  months  until 
we  found  a volunteer  in  Seattle  to  take  over. 
Rollin  was  one  of  our  first  board  members 
and  remained  one  of  our  biggest  supporters 
until  he  died  in  2012.  It’s  sad  that  he  didn’t 
make  it  to  our  25th  anniversary. 

Later  this  year,  in  the  fall,  we  will  be 
commemorating  25  years  of  PLN  in  differ- 
ent parts  of  the  country.  We  will  announce 
the  details  as  they  develop. 

Our  website  also  has  a photo  gallery, 
and  we  are  seeking  new  pictures  related 


to  prisons  and  jails.  If  you  have  any  please 
send  them  via  email  to  content@pris- 
onlegalnews.org;  only  send  pictures  to 
which  you  hold  the  rights  and  grant  us 
permission  to  post  them  on  our  site.  If  you 
have  not  already  done  so,  check  out  www. 
prisonlegalnews.org,  which  contains  the 
largest  online  collection  of  news  articles, 
court  rulings  and  publications  related  to 
prisons  and  criminal  justice  topics.  Our 
Prison  Phone  Justice  site,  www.prison- 
phonejustice.org,  includes  the  telephone 
contracts,  rates  and  kickbacks  for  all  state 
prison  systems  plus  our  many  comments 
submitted  to  the  Federal  Communica- 
tions Commission.  We  also  provide  a free 
newsletter,  delivered  five  days  a week  - sign 
up  at  www.prisonlegalnews.org/ subscribe/ 
email.  Further,  you  can  follow  us  on  Face- 
book  and  Twitter,  and  more  information 
about  our  parent  organization,  the  Human 
Rights  Defense  Center,  is  available  at 
www.humanrightsdefensecenter.org. 

I would  also  like  to  thank  our  readers 
who  send  us  verdicts  and  settlements  from 
cases  they  have  won  for  reporting  in  PLN 
or  on  our  website.  Please  keep  doing  so,  as 
it’s  an  important  part  of  our  news  coverage. 

When  people  ask  what  they  can  do 
to  help  PLN,  first  and  foremost  they  can 
subscribe.  Are  you  reading  someone  else’s 
magazine?  Buy  your  own  subscription. 
Purchase  books  from  us  or  send  a donation. 
At  the  end  of  the  day,  free  speech  isn’t  free. 
Right  now  PLN  and  HRDC  do  not  receive 
a penny  in  foundation  funding  or  grants;  we 
rely  entirely  on  our  readers,  supporters  and 
litigation  for  our  budget.  Even  small  dona- 
tions help,  and  I urge  readers  to  become 
sustaining  donors  by  committing  to  send 
$10  or  more  a month  to  PLN. 

Happy  25th  Anniversary! 
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California  Probation  Cannot  Exceed 
Maximum  for  Unpaid  Restitution 


The  California  Court  of  Appeal, 
Sixth  Appellate  District,  held  on  Sep- 
tember 17,  2014  that  trial  courts  lack 
authority  to  hold  probationers  in  “suspended 
animation”beyond  their  maximum  sentence 
to  ensure  full  payment  of  victim  restitution. 

In  California,  restitution  can  be  ordered 
as  a probation  condition  and  a court  may 
not  revoke  probation  for  nonpayment  unless 
the  probationer  has  the  ability  to  pay  but 
willfully  fails  to  do  so.  If  nonpayment  of 
restitution  is  not  willful,  a term  of  probation 
may  be  modified  but  not  revoked. 

Upon  an  alleged  violation,  a trial 
court  can  summarily  revoke  probation  to 
preserve  the  court’s  jurisdiction  pending  a 
formal  revocation  hearing.  When  a viola- 
tion is  established,  the  court  may  modify, 
revoke,  terminate  or  reinstate  probation. 
A felony  probation  term  can  not  exceed 
the  maximum  sentence;  probation  may  be 
extended  up  to  five  years,  however,  when 
the  maximum  sentence  is  five  years  or  less. 

On  November  7,  2003,  Heng  Sem 
pleaded  no  contest  to  felony  welfare  fraud, 
which  has  a three-year  maximum  sentence. 
The  trial  court  placed  Sem  on  probation  for 
three  years  in  January  2004.  As  a condi- 
tion of  probation,  she  was  ordered  to  pay 
$60,422  in  restitution. 

Sem  diligently  paid  $50  each  month 
toward  her  restitution  obligation.  Yet  she 


by  Mark  Wilson 

would  still  owe  approximately  $50,739 
when  her  probation  term  ended  in  January 
2007.  As  such,  on  November  16,  2006  the 
state  filed  a petition  to  modify  probation, 
alleging  that  Sem  was  in  violation  of  her 
conditions  of  probation  by  failing  to  pay 
her  restitution  in  full. 

The  trial  court  summarily  revoked 
Sem’s  probation  the  same  day  to  “stop  the 
clock,”  stating,  “[ojtherwise  probation  runs 
out.”  At  an  April  19,  2007  fornial  revoca- 
tion hearing,  the  court  found  that  Sem  had 
violated  her  probation  by  failing  to  pay  full 
restitution  and  continued  the  hearing  until 
May  1,  2007.  At  that  time,  the  court  placed 
Sem  on  “the  victim  restitution  calendar”  in 
perpetual  revoked  status  for  almost  six  years, 
while  monitoring  her  restitution  payments  at 
15  different  hearings  until  January  15,2013. 

During  that  final  hearing,  defense 
counsel  requested  reinstatement  and  termi- 
nation of  Sem’s  probation.  The  prosecutor 
objected  because  Sem  still  owed  $19,869 
in  restitution.  The  trial  court  reinstated  her 
probation  “on  the  original  terms  and  con- 
ditions” through  July  2015  with  minimum 
monthly  payments  of  $300.  By  that  time 
Sem  would  have  been  subject  to  a term  of 
probation  for  1 1 years  on  a felony  that  car- 
ried a three-year  maximum  sentence. 

Finding  that  the  trial  court’s  practice 
was  not  authorized  by  the  probation  stat- 


utes, the  Court  of  Appeal  reversed  the 
January  15,  2013  order  and  directed  the 
trial  court  to  discharge  Sem  from  probation. 

“The  superior  court  here  has  created 
a status  of  perpetual  revocation  in  which 
a probationer  remains  obligated  to  comply 
with  a probation  condition  requiring  pay- 
ment of  restitution  (and  other  probation 
conditions)  for  a substantial  time  after  the 
maximum  probationary  period,”  the  appel- 
late court  wrote.  “The  practical  effect  of  this 
status  is  a reinstatement  of  probation  on  the 
same  terms  for  an  indefinite  period.” 

The  Court  of  Appeal  agreed  “that  the 
summary  revocation  tolled  the  probation- 
ary period  for  five  months  and  three  days 
until  defendant  appeared  at  the  revocation 
hearing,”  but  rejected  “the  suggestion  that 
formal  revocation  further  tolled  the  proba- 
tionary period.”  Rather,  the  trial  court  “was 
not  authorized  to  postpone  its  disposition 
and  thereby  impose  a de  facto  reinstate- 
ment of  probation  on  the  same  terms  for  a 
period  exceeding  the  statutory  maximum 
of  five  years.” 

The  Court  noted  that  nothing  in  its 
decision  “precludes  enforcing  the  victim 
restitution  order  as  a civil  judgment”  after 
a term  of  probation  ends,  should  the  pro- 
bationer still  owe  restitution.  See:  People  v. 
Sem,  229  Cal.  App.  4th  1 1 76  (Cal.  App.  6th 
Dist.  2014).  P 


Sf 


WreeacmLine 

We  make  it  simple. 

Ton  td^Ti  tout  lt}V3'l  mm  liy  siting  a iri^i  imfom, 

Timfa  b Ifil  Bigg-ra?  Hraii  MBbjj  Idhu  •Mansd  1ft  IMzlmyftl 

Only  $2.50  per  month  for  the  number. 

Calls  to  anywhere  in  the  U.S.  are  only  5$  per  minute 
To  Mexico  ■ 1 50;  to  Canada  - 1 1 (,  to  just  about  anywhere  else  in  the  world  - 31 0 
No  Contract,  No  Credit  Check,  No  Setup  Fee,  No  Cancellation  Fee,  No  Early  Termination 
Cancel  anytime;  any  money  left  on  the  account  is  refunded 

Tell  Your  Folks  to  Sign  Up  at  www.freedomline.net 


Or  Mail:  FreedomLine 
PO  Box  7 - SCA 
Connersville,  IN  47331 


Also  see  our  long-running 
Classified  Ad  in  this  and  every  issue 


FCC  Reg.  No.  0021217047 


Prison  Legal  News 


27 


May  2015 


ICE  Settles  New  York  Immigration  Raid  Lawsuit  for  $1  Million 


IMMIGRATION  AND  CUSTOMS  EnFORCE- 
ment  (ICE)  has  agreed  to  settle  a 
class-action  suit  filed  by  22  immigrants 
whose  homes  were  raided  by  ICE  agents 
in  the  New  York  City  metropolitan  area. 

The  settlement  requires  a change  in 
ICE  policy,  prohibiting  agents  from  enter- 
ing a home  without  consent  or  conducting 
sweeps  of  homes  absent  reasonable  suspi- 
cion. It  also  requires  the  United  States  to 
pay  136,000  per  plaintiff  and  1218,000  in 
attorney  fees  and  costs,  for  a total  of  just 
over  II  million.  Further,  the  settlement 
includes  the  delay  for  four  years  of  immi- 
gration proceedings  against  four  plaintiffs 
and  the  termination  of  proceedings  against 
four  others,  with  an  agreement  not  to  use 
any  evidence  developed  during  the  raids 
against  the  plaintiffs  in  future  proceedings. 

The  plaintiffs  were  immigrants  whose 
residences  were  raided  by  ICE.  During  the 
raids,  ICE  agents  knocked  on  the  immi- 
grants’doors  and,  when  they  were  opened, 
pushed  past  the  person  answering  the 
door  - sometimes  with  weapons  drawn  - 
rounded  up  all  the  residents  and  conducted 
a protective  sweep  of  the  home,  all  without 
a warrant  or  requesting  consent. 

“There  was  no  opportunity  to  say, 
‘Please  don’t  come  into  my  house,”’  said 
Ghita  Schwarz,  a senior  staff  attorney  at  the 
Center  for  Constitutional  Rights  (CCR), 
which  helped  represent  the  plaintiffs  in  the 
class-action  lawsuit. 

In  one  raid,  the  only  people  at  home 
were  then- 12-year-old  Beatriz  Velasquez 
and  her  younger  sister  when  ICE  agents 
forced  their  way  inside,  looking  for  someone 
unrelated  to  the  Velasquez  family. 

“It  was  scary,”  stated  Beatriz,  who  said 
she  never  gave  the  agents  permission  to 
enter  the  home.  “My  little  sister  was  crying 
throughout  the  entire  raid.  I felt  helpless.” 

The  changes  in  ICE  policy  prohibit 
warrantless  entry  into  a target  home,  re- 
quire that  consent  be  requested  in  the 
language  of  the  person  granting  consent, 
require  a Spanish-speaking  officer  to  be 
present  when  the  suspect  is  believed  to  be 
a Spanish  speaker  and  prohibit  protective 
sweeps  of  residences  without  a reasonable, 
articulable  suspicion  of  danger.  Agents 
must  also  receive  consent  to  enter  the  yard 
and  other  curtilage  or  areas  that  surround  a 


by  Matt  Clarke 

home  where  there  is  a reasonable  expecta- 
tion of  privacy. 

“No  longer  will  ICE  agents  have  free 
reign  to  invade  the  homes  of  immigrants, 
especially  Latino  immigrants,  and  be  as 
abusive  as  they  want  without  any  worry 
that  they  might  be  reprimanded,”  declared 
Juan  Cartagena,  president  of  Latinojustice 
PRLDEF,  a New  York-based  advocacy 
group  that,  along  with  the  CCR  and  a New 
York  City  law  firm,  represented  the  plaintiffs . 
Winston  & Strawn  provided  attorneys  Aldo 
A.  Badini,  Kelly  Anne  Librera  and  George 
E.  Mastoris,  who  worked  with  Schwarz 
and  attorneys  Foster  S.  Maer  and  Elizabeth 
Joynes  of  Latinojustice  PRLDEF. 


The  Ninth  Circuit  Court  of  Appeals 
has  upheld  a 1106,000  damage  award 
and  over  1348,300  in  attorney  fees  and  costs 
for  an  innocent  man’s  2 7- month  pretrial 
confinement  after  two  police  detectives 
knowingly  concealed  compelling  evidence 
of  his  innocence. 

Between  June  27  and  August  15,2005, 
Los  Angeles  Police  Department  detectives 
Robert  Pulido  and  Steven  Moody  inves- 
tigated thirteen  “demand  note”  robberies. 
By  the  sixth  robbery  they  believed  a single 
suspect  was  committing  the  crimes.  One 
of  the  robberies  occurred  at  EB  Games  on 
August  13,2005. 

When  Michael  Walker  entered  EB 
Games  three  days  later,  he  was  arrested 
because  a store  employee  thought  he  looked 
like  the  man  who  had  robbed  the  store. 

Walker,  a homeless  ex-felon,  professed 
his  innocence.  He  consented  to  a search  of 
an  apartment  where  he  stored  his  belong- 
ings, and  no  evidence  of  any  robbery  was 
discovered.  His  fingerprints  did  not  match 
those  found  at  the  crime  scene.  Neverthe- 
less, Moody  and  Pulido  concluded  that 
Walker  had  committed  all  thirteen  rob- 
beries. 

Within  days  of  Walker’s  arrest,  while 
he  was  in  custody,  the  demand  note  rob- 
beries continued.  The  suspect’s  description 


The  raids  that  sparked  the  lawsuit 
were  among  hundreds  conducted  in  the 
New  York  City  metropolitan  area  and 
throughout  the  U.S.  in  2006  and  2007. 
They  were  widely  criticized  by  local  of- 
ficials at  the  time  and  resulted  in  a number 
of  legal  actions,  most  of  which  have  been 
settled.  This  suit,  which  was  filed  in  2007 
and  named  ICE  and  numerous  Homeland 
Security  officials  as  defendants,  is  the  only 
one  that  resulted  in  a change  in  ICE  policy. 
See:  Aguilar  v.  Immigration  ajid  Customs 
Enforcement , U.S.D.C.  (S.D.N.Y.),  Case 
No.  1 :07-cv-08224-KBF.  H 

Additional  source:  www.ccrjustice.org 


matched  that  of  the  suspect  who  had  com- 
mitted the  other,  earlier  robberies. 

Moody  was  “surprised”  to  hear  about 
the  continued  robberies  and  immediately 
assumed  the  same  suspect  had  committed 
all  of  them.  He  shared  this  theory  with 
Pulido. 

Stanley  Smith  was  arrested  after  flee- 
ing from  a September  15,  2005  demand 
note  robbery,  and  the  robbery  spree  ended 
with  his  arrest.  Regardless,  Moody  and 
Pulido  did  not  alert  the  prosecutors  in 
Walker’s  case  that  the  demand  note  rob- 
beries had  continued  after  Walker  was  in 
custody.  Rather,  following  Smith’s  arrest, 
Moody  wrote  two  reports  for  prosecutors 
in  September  and  November  2005,  falsely 
declaring  in  bold  print:  “Since  the  arrest 
of  Walker  the  crime  spree  caused  by  the 
‘Demand  Note  Robber’has  ceased.” Pulido 
approved  both  reports. 

In  mid-2007,  Walker’s  attorneys  finally 
learned  about  the  robberies  that  Smith  had 
committed.  A demand  note  recovered  at  the 
scene  of  one  of  Smith’s  robberies  shared  an 
identical  misspelling  with  a note  in  one  of 
the  robberies  that  Walker  had  been  charged 
with,  threatening  that  the  perpetrator 
would  “strat  shooting.” 

On  November  26,  2007,  Walker’s 
attorneys  alerted  prosecutors  of  Smith’s 


Ninth  Circuit  Upholds  $106,000  in  Damages 
Plus  Attorney  Fees  for  Withheld  Evidence 
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arrest  and  noted  that  Smith’s  fingerprints 
were  found  at  the  scene  of  the  EB  Games 
robbery  attributed  to  Walker.  Walker’s 
case  was  dismissed  the  same  day,  ending 
his  27-month  pretrial  confinement.  The 
trial  court  later  entered  a finding  of  factual 
innocence. 

Walker  filed  a federal  lawsuit  against 
Moody  and  Pulido  in  2008,  alleging  they 
had  violated  his  constitutional  rights  by 
concealing  material  exculpatory  evidence. 
The  case  went  to  trial  and  a jury  returned  a 
verdict  for  Walker,  finding  that  Pulido  and 
Moody  failed  to  disclose  compelling  excul- 
patory evidence  to  the  prosecutor  and  did  so 
with  deliberate  indifFerence  to,  or  reckless 
disregard  for,  the  truth  and  Walker’s  rights. 
The  jury  awarded  1106,000  in  compensa- 
tory damages. 

The  district  court  then  denied  the  de- 
fendants’motion  for  judgment  as  a matter 
of  law  and  awarded  Walker  1336,948  in  at- 
torney fees  and  $11,382.24  in  costs.  Moody 
and  Pulido  appealed.  The  Human  Rights 
Defense  Center,  PLN’s  parent  organization, 
joined  the  National  Police  Accountability 
Project  of  the  National  Lawyers  Guild  in 
a letter  to  the  Ninth  Circuit  in  support  of 


Walker’s  position  on  appeal. 

The  appellate  court  affirmed  on  Sep- 
tember 17,  2014.  Moody  and  Pulido 
“affirmatively  misrepresented  - twice  - 
highly  material  facts,”  the  Court  of  Appeals 
found.  Further,  they  did  not  “correct  the 
misinformation  provided  to  the  prosecutors, 
or  provide  accurate  information  concerning 
Smith’s  arrest  and  the  consequent  end  of 
the  [robbery]  crime  spree,  during  the  two- 
year  period  Walker  remained  in  pretrial 
detention.” 

“A  police  officer’s  continuing  obliga- 
tion to  disclose  highly  exculpatory  evidence 
to  the  prosecutors  to  whom  they  report 
is  widely  recognized,”  the  Court  added. 
However,  it  also  emphasized  “the  narrow- 
ness of  the  constitutional  rule  we  enforce 
today,  which  is  restricted  to  detentions  of 
(1)  unusual  length,  (2)  caused  by  the  inves- 
tigating officers’  failure  to  disclose  highly 
significant  exculpatory  evidence  to  prosecu- 
tors, and  (3)  due  to  conduct  that  is  culpable 
in  that  the  officers  understood  the  risks  to 
the  plaintiff’s  rights  from  withholding  the 
information  or  were  completely  indifferent 
to  those  risks.” 

The  Ninth  Circuit  further  affirmed 


the  attorney  fee  and  cost  award,  noting 
that  “Moody  and  Pulido’s  appeal  from 
the  award  of  attorney’s  fees  is  contingent 
upon  their  appeal  of  the  judgment.  They 
have  not  brought  a particularized  chal- 
lenge to  the  calculation  of  the  attorney’s 
fees  awarded  ...  or  alleged  an  abuse  of 
discretion.”  See:  Tatum  v.  Moody,  768 
F.3d  806  (9th  Cir.  2014),  petition  for 
cert,  filed. 

Unfortunately,  Walker  will  not  benefit 
from  the  appellate  court’s  ruling  or  the  dam- 
age award,  as  he  had  died  while  the  case 
was  pending.  The  $106,000  in  damages, 
with  interest,  will  go  to  his  mother.  Detec- 
tives Moody  and  Pulido  are  reportedly  no 
longer  employed  by  the  Los  Angeles  Police 
Department. 

One  of  the  attorneys  who  represented 
Walker,  John  C.  Burton,  noted  that  the  city 
had  refused  to  settle  the  case  - even  after 
the  jury  awarded  damages  - and  blamed 
Walker’s  wrongful  pretrial  incarceration  on 
“police  culture.” 

“Police  culture  says  never,  ever  admit 
you  made  a mistake,”  he  stated. 

Additional  source:  Los  Angeles  Times 
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Human  Rights  Groups,  Environmentalists  Oppose 
New  Federal  Prison  on  Former  Coal  Mine  in  Kentucky 


On  March  30,  2015,  organizations 
and  individuals  from  across  the  coun- 
try joined  the  Human  Rights  Defense 
Center  (HRDC),  PLN’s  parent  organiza- 
tion, in  filing  a comment  opposing  a plan 
by  the  U.S.  Bureau  of  Prisons  to  build  a 
new  federal  correctional  facility  in  the  Ap- 
palachian mountains  of  eastern  Kentucky 
The  21-page  comment  was  submitted 
pursuant  to  the  National  Environmen- 
tal Policy  Act  (NEPA),  which  requires 
consideration  of  public  input  prior  to  the 
approval  of  projects  that  are  recognized  to 
have  a significant  environmental,  as  well  as 
socioeconomic,  impact.  HRDC’s  comment 
addressed  multiple  issues  related  to  a draft 
Environmental  Impact  Statement  (EIS) 
that  analyzed  two  potential  locations  for 
constructing  the  largest  federal  prison  in  the 
region  - both  on  former  coal  mining  sites. 

The  comment  followed  several  years  of 
local  controversy  surrounding  this  project  in 
a poor,  rural  region  where  the  prison  indus- 
try has  made  many  unfulfilled  promises  of 
economic  prosperity  to  local  communities. 

The  comment  provided  a thorough 
analysis  of  the  impact  of  the  proposed 
facility  and  addressed  social,  economic 
and  ecological  concerns,  including  health 
impacts  on  the  surrounding  community 
from  prison  sewage  and  industrial  waste; 
concerns  for  prisoners  who  will  be  forced  to 
use  contaminated  water;  impacts  to  forest, 
farmland  and  regional  waterways;  impacts 
to  over  50  threatened  species  in  the  area, 
including  the  rare  and  federally-endangered 


by  Panagioti  Tsolkas 

Indiana  Bat;  and  finally,  whether  the  prison 
is  actually  needed  and  what  alternatives 
exist  to  our  nation’s  longstanding  policy  of 
mass  incarceration. 

The  proposed  prison  siting  cannot  pro- 
ceed unless  the  Bureau  of  Prisons  complies 
with  the  requirements  of  NEPA.  Based  on 
HRDC’s  findings,  the  EIS  fails  in  many 
ways  to  adequately  identify  environmental 
impacts  and  describe  legally-required  miti- 
gation efforts. 

“For  40  years  the  federal  government  has 
been  building  prisons  on  abandoned  mines, 
toxic  waste  sites  and  polluted  military  bases, 
endangering  the  prisoners,  staff  and  com- 
munities that  house  these  facilities,”  stated 
HRDC  executive  director  Paul  Wright.  “The 
time  has  come  to  end  the  prison  building 
binge,  reduce  prison  populations  and  house 


On  September  18, 2014,  the  en  banc 
Oregon  Supreme  Court  held  that  a 
1999  law  change  does  not  exempt  the  state 
parole  board  from  having  to  issue  “final  or- 
ders” explaining  its  decisions.  However,  the 
Court  expanded  the  historic  definition  of 
the  board’s  final  orders  to  include  Admin- 
istrative Review  Responses,  which  means 


prisoners  in  the  communities  that  they  come 
from  - and  will  return  to  - in  conditions  that 
protect  prisoners,  staff,  the  environment  and 
public  safety.” 

HRDC’s  comment  was  signed  by 
fourteen  other  organizations  and  eight  indi- 
viduals, including  the  Center  for  Biological 
Diversity,  a group  that  has  litigated  on 
behalf  of  the  Indiana  Bat;  the  Abolitionist 
Law  Center,  which  is  representing  prisoners 
who  have  reported  serious  health  issues  at  a 
state  prison  in  Pennsylvania  related  to  sur- 
rounding coal  mine  operations;  the  Global 
Justice  Ecology  Project;  Kentuckians  For 
The  Commonwealth  and  three  professors 
at  Eastern  Kentucky  University. 

Source:  HRDC  press  release  (March  31, 
2015) 


there  will  be  few  if  any  changes. 
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findings  and  conclusions  of  law.  This  in- 
cludes a “substantial  reason  requirement,” 
to  articulate  a rational  connection  between 
the  facts  found  and  the  legal  conclusions 
drawn  therefrom. 
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The  Oregon  Board  of  Parole  and  Post- 
Prison  Supervision  (Board)  is  exempt  from 
those  statutory  requirements.  Accordingly, 
the  Board  has  long  argued  that  it  is  not 
required  to  explain  its  decisions  beyond 
the  boilerplate  language  used  in  its  “Board 
Action  Forms”  (BAFs). 

As  previously  reported  in  PLN,  in  1 997 
the  Oregon  Court  of  Appeals  first  held  that 
despite  being  exempt  from  making  express 
factual  findings  and  conclusions  of  law,  the 
judicial  review  statute  implicitly  requires 
“substantial  reason”  to  be  evidenced  in 
the  Board’s  orders.  See:  Martin  v.  Board  of 
Parole,  147  Ore.  App.  37,  934  P.2d  626  (Or. 
Ct.  App.  1997).  The  state  Supreme  Court 
agreed  in  1998.  See:  Martin  v.  Board  of 
Parole,  327  Ore.  147,  957  P.2d  1210  (Or. 
1998).  [PLN,  July  2014,  p.18]. 

In  direct  response  to  Martin,  the  Or- 
egon Department  of  Justice  (DOJ)  asked 
the  state  legislature  to  excuse  all  agencies 
that  are  exempt  from  making  findings  and 
conclusions  from  the  “substantial  reason 
requirement.”  Due  to  “vociferous”  op- 
position, lawmakers  ultimately  adopted  a 
much  narrower  law  change  than  the  DOJ 
had  requested. 

The  Board’s  judicial  review  statute 
was  ultimately  amended  to  add  a single 
sentence,  declaring  that  orders  by  the  Board 
“need  not  be  in  any  special  form,  and  the 
order  is  sufficient  for  purposes  of  judicial 
review  if  it  appears  that  the  board  acted 
within  the  scope  of  the  board’s  authority.” 
ORS  § 144.335(3). 

The  Board  continued  to  use  the  same 
boilerplate  language  in  its  final  orders 
that  it  had  used  before  Martin.  In  2007, 
the  Oregon  Supreme  Court  reminded  the 
Board  that  it  must  explain  its  decisions  and 
that  its  orders  failed  to  do  so.  See:  Gordon 
v.  Board  of  Parole,  343  Ore.  618,  175  P.3d 
461  (Or.  2007). 

The  Board  again  ignored  the  state 
Supreme  Court  and  continued  to  use  the 
boilerplate  language,  arguing  that  the  1 999 
statutory  amendment  exempted  the  agency 
from  explaining  its  parole  decisions.  The 
Oregon  Court  of  Appeals  held  to  the  con- 
trary in  Castro  v.  Board  of  Parole,  232  Ore. 
App.  75, 220  P.3d  772  (Or.  Ct.  App.  2009), 
and  again  in  2013  when  it  found  that  an 
order  by  the  Board  postponing  the  release 
date  of  prisoner  Michael  W.  Jenkins  was 
legally  insufficient.  See:  Jenkins  v.  Board  of 
Parole,  258  Ore.  App.  430,  309  P.3d  1115 
(Or.  Ct.  App.  2013). 


Upon  review  in  Jenkins,  the  Oregon 
Supreme  Court  agreed  that  the  1999  statu- 
tory amendment  did  not  exempt  the  Board 
from  the  substantial  reason  requirement. 
Contrary  to  longstanding  Board  and  judicial 
interpretations,  however,  the  Court  held  for 
the  first  time  that  the  Board’s  “final  order”  is 
not  merely  the  B AF  which  expresses  a parole 
decision  in  boilerplate  language.  Rather,  the 
Court  concluded  that  when  a prisoner  seeks 
administrative  review  of  a B AF  - which  is  a 
prerequisite  to  judicial  review  - the  Board’s 
Administrative  Review  Response  (ARR) 
“is  part  of  the  final  order  for  purposes  of 
determining  whether  the  board’s  decision  is 
supported  by  substantial  reason.” 

Based  on  this  newly-adopted  defini- 
tion, the  state  Supreme  Court  found  that 
“the  board’s  statements  in  the  ARR  leave 
little  doubt  as  to  the  facts  on  which  it  relied” 
to  postpone  Jenkins’  release  date,  “or  the 
existence  of  a rational  connection  between 
those  facts  and  its  decision  pursuant  to 
the  statute  and  rule  under  which  it  acted.” 
Therefore,  the  Court  concluded  that  the 
Board’s  “final  order  ...  was  supported  by 
substantial  reason.” 

The  Supreme  Court  also  rejected  Jen- 


kins’ argument  that  a statutory  requirement 
that  the  Board  “state  in  writing  the  detailed 
bases  of  its  decisions”  required  the  Board 
to  describe  “the  particular  evidence  on 
which  [it]  relied.”  Rather,  “ORS  144.135 
requires  the  board  to  set  out  the  specific 
reasons  for  its  decision  stated  in  terms  of 
the  criteria  that  it  is  required  by  statute  or 
rule  to  address,”  the  Court  held,  ft  “does 
not  further  require  the  board  to  identify 
particular  evidence  supporting  its  decision 
with  respect  to  each  of  those  criteria.”  The 
Court  concluded  that  the  Board’s  final  or- 
der in  Jenkins’  case  satisfied  the  statutory 
requirement. 

Consequently,  after  17  years  of  state 
court  rulings,  the  Oregon  Board  of  Parole 
and  Post-Prison  Supervision  still  is  not 
required  to  provide  a “substantial  reason” 
for  its  decisions  and  can  continue  to  use 
boilerplate  language  in  its  BAFs  when 
issuing  parole  denials.  While  the  Oregon 
Supreme  Court  has  spoken  on  this  issue, 
the  legislature  could  have  the  final  word 
by  changing  the  statutory  requirements  for 
the  Board’s  decisions.  See:  Jenkins  v.  Board 
of  Parole,  356  Ore.  186,  335  P.3d  828  (Or. 
2014)(en  banc),  recofisideration  denied. 
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Oregon  Mental  Patient's  Death  Nets  $1.4  Million 


The  family  of  a man  who  died  in  his 
bed,  just  feet  from  a nurse’s  station  at  the 
Oregon  State  Hospital  (OSH),  but  whose 
body  was  not  discovered  for  hours,  accepted 
11.4  million  to  settle  a lawsuit  filed  against 
hospital  officials. 

Moises  Perez  had  been  confined  at 
OSH  for  15  years  after  being  found  guilty 
except  for  insanity  of  violently  attacking 
and  attempting  to  murder  his  mother,  Dora 
Perez,  during  a psychotic  break.  At  the  time 
he  had  asked  a police  officer  to  shoot  him. 

Diagnosed  with  chronic  paranoid 
schizophrenia,  Perez  was  sentenced  to  the 
jurisdiction  of  Oregon’s  Psychiatric  Secu- 
rity Review  Board  for  a maximum  of  40 
years  and  sent  to  OSH  for  treatment. 

Shortly  after  complaining  of  chest 
pains  on  October  17,  2009,  Perez,  42,  died 
of  coronary  artery  disease.  On  the  day  of 
his  death  he  was  last  seen  at  breakfast  at 
7: 15  a.m.,  according  to  records  obtained  by 
The  Oregonian.  Nobody  missed  him  when 
he  did  not  show  up  for  lunch,  scheduled 
medication  rounds  or  dinner. 

Staff  finally  found  him  dead,  in  his  bed 
across  the  hall  from  the  nursing  station, 
when  they  tried  to  wake  him  for  medica- 
tion at  7:35  p.m.  Medical  Examiner  Karen 
Gunson  placed  the  time  of  death  at  six 
to  eight  hours  before  the  Marion  County 
Medical  Examiner  saw  Perez’s  body  at  8:30 
p.m.  - that  is,  sometime  between  12:30  and 
2:30  p.m. 

An  internal  review  found  that  Perez 
was  denied  adequate  medical  care  by  OSH 
employees  and  blamed  staffing  issues  for 
his  death.  While  the  ward  had  an  “appro- 
priate number  of  staff’  on  duty,  the  review 
suggested  that  some  were  not  regularly 
assigned  to  the  ward,  so  they  did  not  know 
the  patients’  habits.  Others  were  working 
mandatory  overtime  to  cover  employees 
who  were  on  unpaid  furloughs. 

In  January  2011,  after  submitting  a tort 
claim  notice,  Perez’s  family  filed  a wrong- 
ful death  action  against  a long  list  of  OSH 
staff.  The  suit  alleged  that  OSH  employees 
and  others  had  routinely  ignored  attempts 
by  Perez’s  mother,  for  years,  to  alert  them 
about  her  son’s  deteriorating  medical 
condition. 

On  May  20,  2013,  the  state  agreed  to 
pay  the  family  $1.4  million  to  settle  their 


by  Mark  Wilson 

suit  but  refused  to  admit  liability.  The 
settlement  was  not  made  public  and  first 
came  to  light  four  months  later,  following 
a public  records  request  by  the  Associated 
Press.  See:  Estate  of  Perez  v.  Oregon  State 
Hospital,  U.S.D.C.  (D.  Ore.),  Case  No. 
6:10-cv-01274-TC. 

The  hospital  has  made  improve- 
ments since  Perez’s  death,  stated  OSH 
spokeswoman  Rebeka  Gipson-King.  Most 
notably,  officials  have  hired  additional 
medical  staff,  improved  policies  and  train- 
ing for  patients  who  refuse  critical  medical 
care,  implemented  a policy  requiring  nurses 
to  check  on  patients  at  least  hourly,  and 


South  Carolina’s  Supreme  Court 
has  rejected  a challenge  to  a state  law 
that  requires  lifetime  GPS  monitoring  of 
certain  sex  offenders  who  violate  the  terms 
of  their  probation,  parole  or  community 
supervision.  The  statute,  known  as  “Jessie’s 
Law,”  was  passed  in  2005  but  applies  to 
all  sex  offenders  regardless  of  the  date  of 
their  offense. 

Anthony  Nation  was  convicted  in  2000 
of  committing  a lewd  act  on  a child  under 
the  age  of  sixteen  and  sentenced  to  12  years 
in  prison.  Following  his  release  in  2009,  Na- 
tion accrued  several  probation  violations;  as 
a result,  he  was  ordered  by  the  circuit  court 
to  comply  with  lifetime  GPS  monitoring 
in  accordance  with  Jessie’s  Law,  S.C.  Code 
Ann.  § 23-3-540. 

Nation  appealed,  arguing  that  GPS 
monitoring  cannot  be  imposed  on  a sex 
offender  who  was  convicted  prior  to  the 
statute’s  effective  date.  Among  other  things, 
Nation  challenged  the  law  on  ex  post  facto, 
equal  protection,  due  process  and  double 
jeopardy  grounds. 

In  a July  2,  2014  decision,  the  South 
Carolina  Supreme  Court  dismissed  each 
of  Nation’s  claims,  holding  that  he  raised 
no  “new  questions  of  law.”  Further,  citing 
to  decisions  in  other  recent  cases,  including 
State  v.  Dykes,  403  S.C.  499,  744  S.E.2d 
505  (S.C.  2013),  the  Court  wrote  that  it 


established  guidelines  for  routine  patient 
monitoring  and  treatment. 

The  year  before  Perez  died,  the  U.S. 
Department  of  Justice  had  threatened  to  sue 
the  state  over  conditions  at  OSH;  following 
his  death  the  Department  issued  a warning 
letter,  saying  Perez  had  received  care  that 
“consistently  fell  well  below  constitutional 
and  statutory  standards.” 

The  famous  classic  movie  One  Flew 
Over  the  Cuckoo’s  Nest,  starring  Jack  Nichol- 
son, was  filmed  at  OSH.  Some  of  the  extras 
in  the  film  were  real  mental  patients. 

Source:  The  Oregonian 


had  “explicitly  rejected  each  of  [Nation’s] 
challenges  in  [those]  opinions.” 

Finding  that  GPS  monitoring  is  a “civil 
requirement”  and  “not  a punishment,”  the 
state  Supreme  Court  held  that  such  a civil 
issue,  by  definition,  cannot  implicate  ex  post 
facto,  double  jeopardy  or  equal  protection 
concerns. 

With  respect  to  Nation’s  due  process 
claim,  the  Court  noted  that  it  had  already 
struck  the  one  portion  of  Jessie’s  Law  that 
permanently  foreclosed  judicial  review  of 
the  continued  need  for  GPS  monitoring 
of  a particular  defendant.  A person  subject 
to  GPS  monitoring  may  petition  the  court 
for  relief  after  ten  years,  and  then  every  five 
years  after  that. 

The  Supreme  Court’s  decision  was 
not  unanimous.  Two  of  the  five  justices 
dissented,  stating  they  would  find  the 
GPS  monitoring  unconstitutional  because 
the  law  requires  no  individualized  deter- 
mination of  a defendant’s  likelihood  of 
reoffending  - a violation  of  the  right  to 
substantive  due  process.  See:  State  v.  Nation, 
408  S.C.  474, 759  S.E.2d  428  (S.C.  2014), 
cert,  denied.  P^ 
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State  of  Washington  Prison  Phone  Justice  Campaign 

Fighting  the  High  Cost  of  Prison  and  Jail  Phone  Calls! 

The  Human  Rights  Defense  Center  (HRDC)  has  been  reporting  on  the  high  cost  of  telephone  calls 
from  prisons,  jails  and  other  detention  facilities  in  the  U.S.  for  over  two  decades  in  its  monthly 
publication  Prison  Legal  News.  An  award  of  funds  from  the  settlement  in  Judd  v.  AT&T,  a prison 
phone-related  lawsuit,  has  allowed  us  to  launch  the  Washington  Prison  Phone  Justice  Campaign 
(WA  PPJ).  The  goal  of  the  campaign  is  to  eliminate  the  kickbacks  paid  by  telephone  companies  to 
detention  facilities  and  to  regulate  the  exorbitant  rates  charged  to  prisoners,  their  families  and  others 
who  accept  prison  phone  calls,  including  attorneys.  Video  visitation,  which  is  following  closely  on 
the  same  path  as  the  prison  phone  industry,  has  also  been  incorporated  into  the  campaign. 

HRDC  co-founded  the  national  Prison  Phone  Justice  Campaign  in  201 1,  which  resulted  in  a historic 
vote  by  the  FCC  in  August  2013  that  capped  the  rates  for  interstate  (long  distance)  prison  phone 
calls  at  $. 25/minute  for  collect  calls  and  $.2 1/minute  for  debit  and  prepaid  calls.  Those  rate  caps 
became  effective  on  February  11,  2014.  While  this  has  helped  millions  of  families  stay  connected 
across  state  lines,  it  did  nothing  for  prisoners  incarcerated  in  Washington  State  who  make  local  and 
intrastate  (in-state)  calls,  estimated  by  the  FCC  to  constitute  85%  of  all  prison  and  jail  calls. 

Studies  show  that  a prisoner’s  ability  to  communicate  with  family  and  friends  while  incarcerated 
results  in  a smoother  transition  upon  release  and  reduces  recidivism.  However,  excessive  phone  rates 
hamper  and  sometimes  eliminate  the  ability  of  prisoners  to  stay  in  touch  with  their  loved  ones. 

We  need  everyone  affected  by  this  issue,  including  prisoners’  family  members  and  attorneys,  to  sign 
on  to  the  WA  PPJ  Campaign  and  tell  us  how  they  have  been  impacted  by  high  prison  and  jail  phone 
rates.  This  can  be  done  by  accessing  the  Campaign’s  website:  www.wappj.org.  Testimonials  and 
video  can  be  uploaded  to  the  site,  or  people  can  call  1-877-410-4863  to  record  their  comments.  Or 
comments  can  be  written  and  mailed  to:  HRDC,  Attn:  WA  PPJ  Campaign,  P.O.  Box  1151,  Lake 
Worth,  FL  33460.  We  also  need  billing  records  from  prepaid  accounts  (2012  to  current)  for  phone 
calls  received  from  detention  facilities,  to  demonstrate  the  actual  rates  charged  to  recipients  of  the 
calls.  Billing  records  can  be  emailed  to:  cwilkinson@humanrightsdefensecenter.org. 

Lastly,  any  donations  to  fund  the  campaign  are  both  needed  and  appreciated;  donations  can  be  made 
at  www.prisonphonejustice.org.  Only  with  your  support  will  we  be  able  to  end  the  abusively  high 
costs  of  prison  and  jail  phone  calls  in  Washington  State.  Thank  you  for  your  support,  and  please  tell 
others  about  the  Washington  Prison  Phone  Justice  Campaign  and  encourage  them  to  join! 
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The  Persistence  of  Mass  Incarceration 

by  James  Kilgore 


OVER  THE  LAST  FOUR  YEARS,  “WE  HAVE 

turned  the  comer”  has  become  the 
dominant  narrative  on  mass  incarcera- 
tion. The  basis  for  this  optimism  appeared 
sound.  From  2009-2012,  total  prisoner 
numbers  were  down  nationally  for  the 
first  time  since  the  late  1970s,  with  the 
figures  for  Blacks  behind  bars  also  declin- 
ing. Moreover,  people  in  surprising  places 
were  making  conciliatory  noises.  Attorney 
General  Eric  Holder  grabbed  some  new 
handles  - champion  of  employment  access 
for  people  with  felony  convictions  and 
promoter  of  lighter  sentences  for  those 
with  drug  offenses.  Some  New  Jim  Crow 
discourse  even  crept  into  his  rhetoric. 
The  New  York  Times  consistently  peppered 
their  op-ed  pages  with  condemnation  of  the 
bloated  U.S.  carceral  state,  proclaiming  in 
a May  24, 2014  piece  that  “The  American 
experiment  in  mass  incarceration  has  been 
a moral,  legal,  social  and  economic  disaster. 
It  cannot  end  soon  enough.” 

To  top  it  off,  the  right  wing  joined 
the  “softer  on  crime”  fray.  Grover  Norquist 
and  Newt  Gingrich  sparked  a conserva- 
tive anti-imprisonment  drift  through  their 
Right  on  Crime  organization  which  decried 
the  excessive  use  and  cost  of  punishment. 
Then  Rand  Paul  followed  suit,  standing 
shoulder  to  shoulder  with  Cory  Booker 
to  back  a Redeem  Act  which  would  ease 
criminal  penalties  for  juveniles.  In  the  back- 
ground a steady  stream  of  popular  advocacy 
combined  with  legislative  and  financial 
re-thinks  appeared  to  be  making  major 
inroads  into  criminal  justice  orthodoxy.  But 
in  September  2014,  carceral  optimism  gave 


way  to  a much  harsher  reality.  The  Bureau 
of  Justice  Statistics’  (BJS)  annual  report  on 
national  prison  populations  revealed  that 
incarceration  numbers  were  up  for  the  first 
time  since  2009.  The  rise  was  a mere  0.3%, 
but  even  this  slight  uptick  may  have  burst 
the  bubble  of  the  new  paradigm. 

In  fact,  this  miniscule  upswing  in  the 
prison  population  likely  highlights  much 
deeper  contradictions  that  were  there  all 
along.  Fourteen  states  hit  new  record  high 
prison  populations  in  2013,  while  31  states 
recorded  an  increase  in  prison  admissions. 
To  make  matters  worse,  several  icons  of 
decarceration  recorded  population  upturns. 
Texas,  with  the  largest  state  prison  system 
in  the  country,  has  been  perhaps  the  most 
widely-marketed  example  of  decarceration, 
dropping  its  prison  population  by  3.5% 
from  2011  to  2012  alone.  Yet  for  2013  the 
Lone  Star  State  led  the  reverse  trend,  with 
its  count  rising  from  157,900  to  160,295 
prisoners.  Similarly,  California,  the  second 
biggest  state  system  and  also  a leading 
driver  of  population  decrease  in  previous 
years,  showed  a slight  expansion,  from 

134,211  to  135,981. 

For  Judy  Greene,  director  of  the  anti- 
mass incarceration  research  group  Justice 
Strategies,  the  figures  for  Texas  and  Cali- 
fornia reflected  that  the  changes  in  previous 
years  had  been  “narrowly  felt  in  a handful  of 
states.”  She  pointed  out  that  between  2010 
and  2012,  more  than  90%  of  the  prison  pop- 
ulation reductions  took  place  in  three  states: 
California,  New  York  and  Texas.  With  the 
failure  of  California  and  Texas  to  continue 
on  the  path  toward  decarceration,  the  rest 
of  the  country  essen- 
tially continued  with 
carceral  business  as 
usual.  Predictably, 
the  overall  racial  dis- 
proportionality  also 
remained  profound, 
with  Black  males  of 
all  ages  still  six  times 
more  likely  to  be  in- 
carcerated than  their 
white  counterparts 
and  two-and-a-half 
times  more  likely  to 
be  locked  up  than 
Latinos.  The  racial 


disparity  in  incarceration  rates  for  Black 
women  remained  less  dramatic,  registering 
at  about  twice  that  of  whites. 

Some  Good  News 

Sandwiched  between  the  news  of 
statistical  reversal  rested  a few  positive 
trends.  For  the  first  time  in  recent  years, 
the  total  population  in  the  federal  prison 
system  declined,  falling  from  217,815  to 
215,866.  But  the  feds  are  a small  slice  of 
the  pie,  constituting  about  10%  of  all  those 
behind  bars  in  the  U.S. 

In  addition,  a few  states  with  consis- 
tent records  of  reducing  prison  populations 
continued  on  track.  Star  decarceration 
performers  like  New  York  and  New  Jersey, 
which  have  seriously  reduced  admissions 
through  changes  to  sentencing  and  drug 
policy  as  well  as  easing  parole  conditions, 
both  posted  their  seventh  consecutive  year 
of  prison  population  decline. 

Perhaps  the  other  positive  was  in  the 
realm  of  immigration.  While  not  covered  in 
the  Bureau  of  Justice  Statistics  report,  lock- 
ing up  immigrants  became  a key  component 
of  mass  incarceration  in  the  2000s.  In  that 
regard,  deportations  did  decline  in  2013 
after  hitting  a record  level  of  over  400,000 
in  2012.  Moreover,  felony  convictions  for 
immigration  offenses  also  fell  slightly, 
although  the  average  daily  population  in 
detention  centers  was  up  from  32,194  to 
33,811.  Still,  the  administration’s  failure 
to  implement  comprehensive  immigration 
reform,  coupled  with  the  50,000-plus  unac- 
companied children  on  the  border,  hardly 
makes  this  issue  a source  of  faith  in  the 
process  and  pace  of  change. 

Concerns  About  the 
Change  Process 

Ultimately,  the  BJS  report  along 
with  events  like  those  in  Ferguson,  Mis- 
souri reinforced  the  concerns  of  many 
anti-mass  incarceration  campaigners  that 
current  changes  were  not  digging  deep 
enough  to  yield  long-lasting  results.  Peter 
Wagner,  director  of  the  Massachusetts- 
based  Prison  Policy  Initiative,  highlighted 
the  need  for  states  “to  decide  whether  the 
people  they  are  sending  to  prison  really 
need  to  be  there”  and  the  corresponding 
issue  of  deciding  which  people  “cur- 
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rently  in  prison  can  go  home.”  Instead, 
he  lamented,  states  are  continuing  to 
hike  “the  number  of  people  they  send  to 
prison  for  new  ofFenses  and  violations 
of  parole  and  decreasing  the  number  of 
people  they  let  out.” 

Author  and  activist  Ruthie  Gilmore, 
who  currently  is  associate  director  of  the 
Center  for  Place,  Culture  and  Politics  at 
CUNY,  argued  that  the  BJS  statistics  have 
exposed  the  shortcomings  of  “opportun- 
ists” who  have  “blown  up  real  solidarity.” 
She  maintains  that  moderate  reforms  have 
promoted  “the  delusion  that  it’s  possible  to 
cherry  pick  some  people  from  the  prison 
machine”  rather  than  undertake  a broad 
restructuring  of  the  communities  which 
have  been  devastated  by  mass  incarceration. 
Mariame  Kaba,head  of  Project  NIA,  which 
practices  transformative  justice  as  a foil  to 
youth  incarceration  in  Chicago  communi- 
ties, concurred  with  Gilmore,  stressing  that 
“the  rationale  for  and  logic  of  punishment  is 
unchanged.  The  targets  of  our  punishment 
mindset  also  remain  overwhelmingly  black 
and  poor.” 

Kaba  points  out  that  the  discourse  has 
altered  but  policy  seems  to  have  lagged 
behind.  “Talk  and  actions  are  not  the  same 
thing,”  she  said,  “there  is  a need  to  move 
beyond  awareness  and  take  steps  to  address 
mass  incarceration  in  real  ways.” 

What  are  the  "Real  Ways"? 

The  question  is:  what  are  these  “real 
ways”?  Mainstream  reformers  have  pushed 
for  a number  of  changes:  laws  to  reform 
harsh  sentencing  policies,  especially  for 
drug  offenses.  Reentry  has  been  another 
area  of  emphasis,  with  the  feds  alone 
having  put  over  $100  million  into  Sec- 
ond Chance  Act  initiatives  to  smooth 
the  return  for  those  coming  home  from 
prison.  Relaxing  drug  laws,  including  the 
legalization  of  marijuana  in  Colorado 
and  Washington,  may  have  some  impact, 
especially  in  the  federal  prison  system 
where  more  than  50%  of  the  population 
has  drug  ofFenses.  But  in  state  institu- 
tions, which  hold  over  85%  of  the  nation’s 
prison  population,  only  16%  are  locked 
up  for  drug  convictions  while  more  than 
50%  have  cases  involving  violence.  To  date, 
few  reformers  want  to  consider  releasing 
or  easing  up  on  sentencing  for  those  con- 
victed of  violent  crimes.  Even  many  reentry 
initiatives  avoid  people  with  convictions 
for  violent  crimes. 


Greene  argues  that  it  still  boils  down 
to  serious  sentencing  reform  which  would 
go  beyond  merely  those  with  drug  convic- 
tions. The  need,  she  argues,  is  “both  to 
sharply  reduce  the  number  of  people  we 
send  to  prison  and  to  shorten  the  inordinate 
amount  of  time  those  sent  to  prison  have 
to  serve  before  they  are  released.”  Gilmore 
extends  the  sphere  of  change  to  focus  on 
“the  foundations  on  which  mass  incarcera- 
tion has  been  built  - structural  racism  and 
structural  poverty  and  the  capitalism  that 
is  devouring  the  planet.” 

Convergence  of  Agendas? 

One  certain  outcome  of  this  statisti- 
cal  shift  will  be  heightened  debate  among 
those  involved  in  efforts  to  roll  back  the 
U.S.  prison  system.  As  Gilmore  put  it,  “the 
fact  that  prison  numbers  rose  in  2013  is 
a testament  to  the  deep  fragmentation  of 
social  justice  work  in  the  USA.”  While  a 
year  ago  a so-called  “convergence  of  agen- 
das” looked  a likely  prospect,  the  Bureau 
of  Justice  Statistics’  report  in  the  wake  of 
high-profile  police  violence  and  failed  im- 
migration policies  foretells  an  intensified 
struggle  between  those  who  argue  that  the 
system  is  broken  but  can  be  fixed  and  those 
who,  like  Mariame  Kaba,  contend  that 
“reform  is  not  enough,  that  we  need  much 
more  urgent  and  radical  (as  in  getting  to  the 
root  of  the  problem)  solutions.  This  is  the 
only  way  that  we  will  successfully  address 
mass  criminalization.” 

James  Kilgore  is  a faculty  member  at  the 
University  of  Illinois  cmd  an  activist  with  the 
Champaign-Urbana  Citizens  for  Peace  and 
Justice.  He  is  the  author  of  three  novels,  all  of 
which  were  drafted  during  his  six-and-a-half 
years  of  incarceration.  His  forthcoming  book, 
to  be  published  by  The  New  Press  in  September 
2015,  is  titled  Understanding  Mass  bicarcera- 
tion:A  People's  Guide  to  the  Key  Civil  Rights 
Struggle  of  Our  Time. 

This  article  was  originally  published  by 
Counterpunch  (www.counterpunch.org)  on 
September  23,  2014;  it  is  reprinted  with  per- 
mission of  the  author. 
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Accuracy  of  Widely-Used  Polygraph  Machine  Under  Fire 


IN  THE  HANDS  OF  A SKILLED  OPERATOR, 

such  as  the  late  John  Reid  of  John  E.  Reid 
and  Associates,  one  of  the  early  pioneers  in 
the  lie  detection  field,  the  polygraph  can 
be  a useful  tool.  Reid,  along  with  noted 
Northwestern  Law  School  criminal  law 
professor  Fred  Inbau,  essentially  originated 
and  popularized  the  use  of  polygraph  test- 
ing in  Chicago. 

Although  Reid  felt  that  a polygraph 
was  accurate  more  often  than  not,  he  never 
lost  sight  of  the  fact  that  the  key  component 
of  its  usefulness  was  not  just  the  machine 
itself,  but  the  training  and  skill  of  the 
operator.  As  the  technology  evolved  this 
focus  on  skill  has  decreased,  with  more  and 
more  law  enforcement  agencies  and  private 
organizations  relying  on  what  they  hope  is 
an  increasingly  reliable  lie  detection  device. 
[See:  PLN,  Dec.  2008,  p.l] . 

However,  recent  revelations  have  cast 
doubt  on  the  accuracy  of  one  of  the  most 
popular  polygraph  machines,  the  LX4000 
manufactured  by  Lafayette  Instrument 
Company. 

An  article  published  by  McClatchy 
DC  alleges  that  the  LX4000,  widely  used 
by  federal  agencies  like  the  FBI,  among 
others,  has  some  “glitches.”  Apparently  one 
of  those  glitches  is  in  the  computerized 
measurement  of  a person’s  perspiration, 
which  is  one  of  the  methods  by  which 
polygraph  operators  attempt  to  determine 
truthfulness.  Although  the  manufacturer 
described  the  problem  as  “minor, ’’“rare”  and 
“occasional,”  others  aren’t  so  sure. 

From  the  very  beginning,  the  use  of 
polygraphs  to  determine  truthfulness  has 
been  questioned  by  many  scientists  and 
criminologists  who  doubt  that  the  in- 
terpretation of  blood  pressure,  sweat  and 
respiration  alone  can  tell  if  a person  is  being 
deceptive.  The  news  that  one  of  the  most 
widely-used  polygraph  machines  has  a tech- 
nical problem  that  has  gone  unpublicized 
for  years  has  only  added  to  this  skepticism. 

One  of  the  critics  is  University  of 
Minnesota  professor  of  psychology  Wil- 
liam Iacono,who  has  researched  polygraph 
examinations.  “We’re  talking  about  using  a 
procedure  that  has  a very  weak  scientific 
foundation  and  making  it  worse, ”he  said.  “I 
already  don’t  have  much  confidence  in  how 
government  agencies  conduct  these  tests. 


by  Derek  Gilna 

Now,  they  might  as  well  be  flipping  a coin.” 

Those  who  doubt  the  efficacy  of  lie 
detection  devices  feel  that  law  enforcement 
and  investigative  agencies  rely  too  heavily 
on  polygraph  tests  to  determine  truthful- 
ness and  obtain  confessions  that  might  not 
be  genuine.  [See:  PLN,  Dec.  2011,  p.14; 
April  2011,  p.  18].  Studies  have  shown  that 
even  innocent  people  can  be  conditioned 
to  give  false  confessions,  and  the  use  of 
polygraphs  as  a tool  of  interrogation  rather 
than  a way  to  discover  the  truth  would  not 
have  sat  well  with  Reid. 

He  also  would  have  been  unhappy  with 
the  secrecy  that  surrounds  the  lie  detection 
field,  with  government  agencies  citing  na- 
tional security  or  law  enforcement  concerns 
to  justify  the  lack  of  transparency  in  their 
use  of  polygraphs.  Around  73,000  people 
are  polygraphed  by  the  federal  government 
every  year,  despite  the  fact  that  under  a 
1988  law  such  testing  has  been  barred  for 
most  private-sector  employers.  Although 
lie  detector  operators  claim  an  accuracy  rate 
of  85-95%,  polygraphs  are  not  subject  to 
standardized  testing  or  calibration  unlike 
medical  or  other  computerized  devices.  Ad- 
ditionally, those  denied  jobs  due  to  a “failed” 
polygraph  test  have  no  recourse  in  the  courts. 

At  least  27  state  and  local  agencies  and 
10  federal  agencies  either  use  or  have  used 
the  LX4000,  and  many  were  surprised  to 
learn  about  problems  with  the  machine’s 
accuracy. 

“If  this  was  being  debated,  I would  have 
liked  to  have  known  about  it.  I believe  in 
polygraph  100  percent,  but  I want  to  make 
sure  it’s  working  like  it’s  supposed  to  be 
working,”  said  Dan  Fields,  supervisor  of  the 
Kansas  City,  Missouri  police  department’s 
polygraph  unit. 

The  issue  with  the  LX4000  has  to  do 
with  how  it  measures  the  minuscule  amount 
of  electricity  produced  by  sweat  glands  in 
suspects’  fingertips  as  a means  of  detecting 
nervousness  or  tension,  which  are  consid- 
ered indications  of  deception  by  lie  detector 
operators.  This  measurement  can  be  done 
either  in  manual  mode,  which  directly 
measures  sweat  secretions,  or  in  automatic 
mode,  which  interprets  the  same  electrical 
impulses  based  on  a computer  program  and 
“smooths  out”  the  results.  Many  operators 
have  only  used  the  automatic  mode  because 


it  is  easier  to  interpret.  What  they  didn’t 
realize  was  that  the  data  they  were  inter- 
preting may  have  been  incorrect. 

One  person  who  noticed  inaccuracies 
produced  by  the  automatic  mode  of  the 
LX4000  was  David  Reisinger  with  the 
Defense  Intelligence  Agency  (DIA),  who 
reported  the  problem  to  the  manufacturer 
a decade  ago.  Although  Reisinger  recom- 
mended that  the  DIA  discontinue  using 
the  LX4000,  the  agency  declined  to  do 
so.  Additionally,  the  Air  Force’s  Office  of 
Special  Investigations  informed  the  Lafay- 
ette Instrument  Company  as  early  as  2002 
that  there  were  problems  when  using  the 
LX4000  on  the  automatic  setting. 

Lafayette  countered  by  saying  that  all 
polygraph  machines  should  be  operated  in 
the  manual  mode,  but  did  not  publicize  the 
problems  with  the  automatic  setting.  The 
company  now  markets  the  LX5000,  which 
also  has  the  possibly  problematic  automatic 
mode.  Lafayette  defended  its  products,  ar- 
guing that  the  McClatchy  DC  article  was 
based  on  “misinformation”  and  stating  both 
the  automatic  and  manual  modes  “have 
been  shown  to  work  satisfactorily,”  though 
admitting  there  are  “occasional  differences.” 

Charles  R.  Honts,  a psychology  pro- 
fessor at  Boise  State  University  who  has 
studied  polygraphs,  was  concerned  not 
only  with  the  manufacturer’s  failure  to  cor- 
rect or  publicize  the  accuracy  issues  of  the 
LX4000,  but  also  with  the  human  costs  to 
those  deemed  to  have  “failed”  a faulty  lie 
detector  test. 

“The  insidious  thing  is  that  this  phe- 
nomenon biases  tests  against  the  innocent, 
and  the  government  knows  that.  This  is  just 
another  example  of  science  being  ignored,” 
he  said. 

Professor  Iacono  conducted  his  own 
tests  of  older  Lafayette  polygraph  machines 
with  fewer  features  that  apparently  relied 
more  on  the  expertise  of  the  operator,  and 
concluded  that  some  of  the  older  machines 
were  more  accurate. 

“Because  of  that,  I have  never  criticized 
the  actual  [lie  detector]  measurements,  and 
I’ve  always  thought  they’ve  only  made  them 
better,”  he  noted.  “What  this  shows  is  that 
they’ve  actually  made  them  worse  and  they 
can’t  fix  the  problem.” 

Reid  and  Professor  Inbau,  who  were 
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both  knowledgeable  in  police  interrogation 
and  investigation  techniques,  recognized 
that  in  the  hands  of  an  inexperienced  or 
over-aggressive  operator,  polygraph  ma- 
chines can  be  abused  and  become  a tool  for 
injustice.  In  such  cases,  people  accused  of 
crimes  - even  if  innocent  - could  produce 
polygraph  responses  deemed  untruthful.  In 
fact,  Reid  said  that  an  observant  lie  detector 
operator  could  almost  glean  more  from  his 
questioning  and  personal  observations  of 
a suspect  than  from  the  polygraph  results. 

Perhaps  that’s  the  reason  why  lie  detec- 
tor tests  are  not  admissible  in  any  court  of 
law  in  the  United  States.  That  has  not,  how- 
ever, discouraged  law  enforcement  agencies 
from  continuing  to  use  polygraph  examina- 


tions on  a regular  basis,  despite  questions 
about  their  accuracy  and  reliability. 

In  May  2014,  the  Drug  Enforcement 
Administration  agreed  to  pay  $500,000 
to  settle  a lawsuit  filed  by  14  contractors 
who  provided  translation  services  related 
to  DEA  wiretaps,  who  had  been  fired  after 
failing  lie  detector  tests.  In  addition  to  the 
monetary  settlement,  the  agency  agreed  to 
re-screen  the  contractors  without  consider- 
ing the  polygraph  results. 

The  suit  alleged  that  the  DEA  didn’t 
have  authority  to  require  the  contractors, 
who  were  employed  by  a private  company, 
to  take  the  lie  detector  tests.  The  company 
involved  agreed  to  settle  with  five  of  the 
plaintiffs,  with  other  claims  still  pending. 


See:  M.G.  v.  Metropolitan  Interpreters  and 
Translators,  J«r.,U.S.D.C.  (S.D.  Cal.),  Case 
No.  3:12-cv-00460-DMS-MDD. 

At  the  time  the  contractors  were  re- 
quired to  undergo  polygraph  examinations, 
the  DEA  was  using  the  LX4000  machine. 

“The  people  who  were  involved  in  this 
case  work  hard  and  are  of  impeccable  char- 
acter,” said  Gene  Iredale,  the  attorney  who 
represented  the  contractors.  “But  because  of 
a squiggle  on  a piece  of  paper  and  the  poor 
administration  of  these  polygraphs,  they 
were  humiliated  and  unfairly  deprived  of 
their  employment.”?^ 

Sources:  www.mcclatchydc.com,  https:// 
ncforensics.  wordpress.  com 
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Exonerated  Colorado  Prisoner  Receives  $1.2  Million 
under  New  Compensation  Law 


A MAN  WHO  SPENT  OVER  I 7 YEARS  IN 
prison  for  a murder  he  didn’t  commit 
became  the  first  Colorado  prisoner  to  re- 
ceive damages  from  the  state  under  a new 
compensation  law. 

In  September  2013,  almost  a year- 
and-a-half  after  his  release  from  prison, 
Robert  “Rider”  Dewey,  52,  collected  the 
first  1100,000  annual  installment  of  11.2 
million  he  received  from  Colorado  officials 
for  his  wrongful  conviction. 

“It  hasn’t  brought  me  peace  of  mind. 
It  hasn’t  brought  me  closure,”  he  said.  “It 
hasn’t  made  me  forget  what  I went  through. 
Nothing’s  going  to  make  that  go  away.” 

Dewey  was  convicted  and  sentenced  to 
life  in  prison  for  the  1994  rape  and  murder 
of  19-year-old  Jacie  Taylor  in  the  town  of 
Palisade,  Colorado. 

After  initially  refusing  to  cooperate 
with  the  police,  Dewey  reportedly  told  de- 
tectives he  knewTaylor  and  had  been  to  her 
apartment,  though  he  always  maintained 
his  innocence.  Police  recovered  a bloody 
shirt  in  Dewey’s  apartment  and  built  their 
case  against  him  around  it,  resulting  in  his 
conviction. 

New  DNA  technology,  however,  not 
only  resulted  in  Dewey  being  released  in 
April  2012  but  also  implicated  another 
suspect,  Douglas  Thames,  Jr.,  who  was 
subsequently  charged  with  Taylor’s  mur- 
der. Thames  was  already  in  prison  serving 
a life  sentence  for  raping  and  murdering 
another  woman.  Mesa  County  Assistant 
District  Attorney  Rich  Tuttle  had  joined 
in  a motion  to  vacate  Dewey’s  conviction 
after  investigating  the  case. 

“Yeah,  I’m  pissed  off.  But  what  good  is 
that  going  to  do?”  Dewey  said  at  a Colorado 
legislative  hearing  in  support  of  the  Com- 
pensation for  Persons  Wrongly  Convicted 
bill.  While  in  prison,  Dewey’s  son  died  in 
a car  accident  and  he  missed  the  births  of 
seven  grandchildren. 

Once  the  bill  passed  and  was  signed 
by  Governor  John  Hickenlooper,  Colorado 
joined  around  30  other  states  and  the  fed- 
eral government  in  having  a compensation 
law  for  the  wrongfully  convicted. 

“We  wanted  to  right  the  worst  kind 
of  wrong  the  government  can  inflict  on 


by  Joe  Watson 

someone,”  remarked  state  Rep.  Dan  Pabon, 
a sponsor  of  the  bill. 

Pabon  said  a compensation  amount  of 
about  170,000  for  every  year  an  exonerated 
prisoner  spent  in  prison  was  agreed  upon  by 
lawmakers  after  considering  many  factors, 
including  health  insurance  costs  and  how 
much  the  average  person  earns  annually. 

“It’s  quite  an  accomplishment  getting 
the  bill  passed,  not  only  for  me  and  my 
family,  but  for  guys  coming  up  behind  me,” 
Dewey  stated. 

Since  collecting  his  first  payment, 
Dewey  has  purchased  health  insurance,  a 
used  truck  and  a motorcycle,  paid  debts, 
given  money  to  his  parents  and  grandchil- 
dren, and  budgeted  a year’s  worth  of  rent 
for  an  apartment  that  he  shares  with  his 
ex-girlfriend. 

Before  the  compensation  law  was 
passed  he  was  living  off  monthly  pay- 
ments of  1600  from  Social  Security  and 
$87  in  food  assistance.  Because  his  life 
sentence  had  barred  him  from  vocational 
training  in  prison,  he  had  no  job  skills 
when  released.  While  incarcerated,  he  had 


An  Ohio  Court  of  Claims  awarded 
over  $7,500  to  a prisoner  for  injuries 
suffered  from  a slip  and  fall,  after  finding 
liability  for  negligence  against  the  Ohio 
Department  of  Rehabilitation  and  Correc- 
tion (ODRC)  in  a bifurcated  trial. 

Officials  at  the  Chillicothe  Correc- 
tional Institution  held  a fire  drill  on  March 
6,  2011  at  approximately  10:30  p.m.  They 
instructed  all  prisoners  to  walk  down  a 
stairwell  and  exit  into  the  darkened  prison 
yard.  As  prisoner  Michael  Roberts  exited, 
he  slipped  on  two  exterior  concrete  steps 
that  he  claimed  were  deteriorated. 

After  he  fell  onto  the  sidewalk,  he  was 
examined  by  a prison  nurse  before  being 
sent  to  a hospital  for  treatment.  Roberts 
claimed  the  fall  caused  injuries  to  his  neck, 
right  shoulder  and  right  ankle,  as  well  as 


rods  inserted  into  his  spine  after  suffering 
a back  injury. 

Stephen  Saloom,  policy  director  of  the 
New  York-based  Innocence  Project,  which 
helped  exonerate  Dewey,  said  compensation 
laws  help  the  wrongly  convicted  recover  the 
lives  they  left  behind. 

“They  literally  have  nothing,”  Saloom 
noted.  “Typically  they  don’t  have  a home, 
a car,  access  to  medical  care,  or  education. 
Often,  they  don’t  even  know  where  they’re 
going  to  sleep  that  night.” 

Colorado’s  Justice  Review  Project, 
which  examined  hundreds  of  criminal 
cases  under  a $2.6  million  grant  from  the 
National  Institute  of  Justice,  had  recom- 
mended DNA  testing  in  Dewey’s  case, 
which  contributed  to  his  exoneration.  The 
project  was  suspended  in  May  2014  after 
funding  ran  out;  no  recommendations 
were  made  to  reexamine  evidence  in  any 
other  case.  P^ 

Sources:  Associated  Press,  www.therepublic. 
com,  Denver  Post,  The  National  Registry  of 
Exonerations,  www.  in  nocenceproject.  org 


numbness  on  his  right  side. 

In  his  lawsuit,  Roberts  claimed  ODRC 
was  liable  for  negligence  for  failing  to  prop- 
erly maintain  the  steps;  he  also  claimed  the 
area  was  poorly  lit  from  the  perimeter  lights 
surrounding  the  yard. 

Upon  finding  ODRC  liable,  the  court 
held  a damages  trial  and  ordered  an  award 
of  $7,536.09  for  past  pain  and  suffering. 
The  award  was  not  higher  because  the 
court  found  that  Roberts  had  “a  significant 
medical  history  of  chronic  right  shoulder 
and  neck  pain  which  preexisted  the  March 
6, 201 1 incident.”  Prison  officials  were  also 
required  to  pay  a $356.54  cost  bill.  Roberts 
was  represented  by  attorney  Richard  F. 
Swope.  See:  Roberts  v.  Ohio  Department  of 
Rehabilitation  and  Correction , Ohio  Court  of 
Claims,  Case  No.  2011-05874.  PJ 


$7,500  Award  for  Ohio  Prisoner 
in  Slip  and  Fall  Accident 

by  David  Reutter 
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□ EVERY  DAY  WITH  RACHAEL  RAY  (10) 

□ FAMILY  CIRCLE  (12) 

□ FAMILY  FUN  (10) 

□ FAST  COMPANY  (10) 

□ FIELD  8c  STREAM  (12) 

□ FLORIDA  SPORT  FISHING  (6) 

□ FLYING  (12) 

□ FREESKIER  (6) 

□ GLAMOUR  (12) 

□ GOLF  DIGEST  (12) 

□ GOLF  TIPS  (5) 

□ GOLFWEEK  AMERICA’S  GOLF  NEWS- 

□ PAPER  (34) 

□ GOOD  HOUSEKEEPING  (12) 

□ HARPER’S  BAZAAR  (10) 

□ HOT  BIKE  (12) 

□ INC  (10) 

□ INSTRUCTOR  (6) 

□ ISLANDS  (10) 

□ LATINA  (10) 

□ LIFE  EXTENSION  (13) 

□ LOG  HOME  LIVING  (9) 

□ LOW  COST  COOKING  (1) 

□ LUCKY  (10) 


□ MARIE  CLAIRE  (12) 

□ MARLIN  (8) 

□ MEN’S  FITNESS  (10) 

□ MEN’S  JOURNAL  (12) 

□ MEXICAN  FIESTA  (1) 

□ MIDWEST  LIVING  (6) 

□ MOTOR  TREND  (12) 

□ MOTORCYCLIST  (12) 

□ NYLON  GUYS  (10) 

□ NYLON  MAGAZINE  (10) 

□ O:  THE  OPRAH  MAG  (12) 

□ OK!  (52) 

□ OUTDOOR  LIFE  (12) 

□ OUTDOOR  PHOTOGRAPHER  (11) 

□ OUTSIDE  (12) 

□ PARENTS  (12) 

□ PLANE  8c  PILOT-NEW  ONLY  (12) 

□ POPULAR  PHOTO  8c  IMAGING  (12) 

□ POPULAR  SCIENCE  (12) 

□ PREDATOR  XTREME  (6) 

□ RED  BULLETIN  (12) 

□ REDBOOK  (11) 

□ ROAD  8c  TRACK  (10) 

□ ROLLING  STONE  (26) 

□ SALTWATER  SPORTSMAN  (10) 

□ SAVEUR  (9) 

□ SCHOLASTIC  PARENT  8c  CHILD  (8) 

□ SELF  (12) 


□ SEVENTEEN  (10) 

□ SHAPE  (10) 

□ SIEMPRE  MUJER  (6) 

□ SKI  (6) 

□ SLAM  (10) 

□ SNOWBOARD  (4) 

□ SPORT  RIDER  (6) 

□ TEEN  VOGUE  (10) 

□ TENNIS  (6) 

□ TIMBER  HOME  LI  VING  (6) 

□ TOWN  8c  COUNTRY  (10) 

□ TRANSWORLD  MOTOCROSS  (12) 

□ UPTOWN  MAGAZINE  (6) 

□ US  WEEKLY  (52) 

□ VERANDA  (6) 

□ W MAGAZINE  (10) 

□ WATCH!  (6) 

□ WEIGHT  WATCHERS  (6) 

□ WHITETAIL  JOURNAL  (4) 

□ WIRED  (12) 

□ WOMAN’S  DAY  (10) 

□ WOOD  (7) 

□ WORKING  MOTHER  (6) 

□ YACHTING  (12) 

□ YOGA  JOURNAL  (9)  * No  Renewal 

i^OKTOCOpy) 


“Tell  your  Friends  and  Families!” 

Inmate  Magazine  Service  i 

P.O.  Box  2063,  Fort  Walton  Beach,  FL  32549 
www.InmateMagazineService.com 


****DUE  TO  PUBLISHER  PROCESSING  TIMES,  WE  WILL  NOT  UNDER  ANY  CIRCUMSTANCES  CHECK  WITH  ANY  PUBLISHER  ABOUT  THE  STATUS  OF 
ANY  MAGAZAINE  SUBSCRIPTION  UNTIL  AFTER  90  DAYS  HAVE  PASSED  FROM  THE  DATE  OF  PROCESSING  YOUR  ORDER!  NO  EXCEPTIONS!**** 


Name  and  Inmate  # (please  print,  maximum  2J.  characters)! 


Address: 


City:  | State:  | Zip: 

Delivery  times  vary,  allow  up  to  120  days.  Pay  by  Check,  Money  Order  or  Order  Online  and  use  Credit  Card  or  PayPal.  Keep  Address  Short! 


Prison  Legal  News 


39 


May  2015 


New  Jersey,  Ohio  DOCs  Significantly  Reduce  Phone  Rates 


According  to  an  April  9, 2015  press 
release  issued  by  Newjersey  Advocates 
for  Immigrant  Detainees,  Latinojustice 
PRLDEF  and  the  New  York  University 
School  of  Law  Immigrant  Rights  Clinic, 
the  Newjersey  Department  of  Corrections 
(DOC)  has  resolved  a contract  dispute 
involving  its  phone  service  provider.  As  a 
result,  phone  rates  in  Newjersey  prisons  are 
expected  to  drop  to  under  1.05  per  minute 
starting  by  August  2015. 

Further,  while  the  DOC  had  stopped 
accepting  commission  kickback  payments 
from  prison  phone  companies  in  2014, 
county  jails  that  signed  onto  the  DOC’s 
phone  contract  continued  to  receive  com- 
missions of  up  to  56%.  As  a result,  some 
jails  charged  $8.50  for  a 15-minute  in-state 
call.  Under  the  DOC’s  new  phone  contract, 
counties  that  join  the  contract  can  no  lon- 
ger receive  kickbacks  and  must  charge  the 
lower  rates. 

Following  an  order  by  the  Federal 
Communications  Commission  that  capped 
interstate  prison  phone  rates  in  February 
2014,  the  New  Jersey  DOC  reduced  its 
rates  - first  to  $.19  per  minute,  then  to 
$.17,  $.15  and  finally  to  $.13  per  minute 
in  January  2015. 

Under  the  new  contract  with  Global 
Tel*Link  (GTL),  the  phone  rates  will  re- 
portedly drop  to  $.04384  per  minute  - one 
of  the  lowest  rates  in  the  nation,  which  will 
provide  substantial  relief  to  prisoners’ fami- 
lies who  have  been  overcharged  for  years. 

“My  three  children  had  to  live  without 
me  while  I was  detained,”  said  Pauline 
Ndzie,  who  was  held  by  Immigration  and 
Customs  Enforcement  (ICE)  at  the  Hud- 
son County  Jail  for  five  months.  “I  usually 
couldn’t  afford  to  call  them  more  than  once 
a week.  It  isn’t  fair  to  keep  children  from 
talking  to  their  mother  because  of  the  high 
cost  of  phone  calls.” 

Joanna  Cuevas  Ingram,  an  Associate 
Counsel  with  Latinojustice  PRLDEF, 
added,  “While  this  is  a major  step  forward, 
much  more  remains  to  be  done  at  the  local 
level  to  prevent  predatory  intrastate  and 
international  calling  rates  from  falling  dis- 
proportionately onto  African  American  and 
Latino  families  and  communities.” 

“We  welcome  the  state’s  action  to 
lower  phone  rates,  which  will  allow  people 
incarcerated  or  detained  in  Newjersey  to 
talk  to  their  loved  ones  for  reasonable  rates,” 


stated  Karina  Wilkinson  with  Newjersey 
Advocates  for  Immigrant  Detainees.  “For 
decades,  prison  and  jail  phone  rates  have 
burdened  New  Jersey  families  who  can 
least  afford  it.” 

The  significant  decrease  in  prison 
phone  rates  in  New  Jersey  provides  yet 
another  example  that  prison  systems  can 
provide  phone  services  at  reasonable  rates 
despite  claims  by  telecommunications 
companies  that  higher  rates  are  necessary 
to  cover  security-related  costs  and  other 
expenses.  Companies  like  GTL,  Securus 
and  Telmate  have  petitioned  the  FCC  to 
cap  all  prison  and  jail  phone  rates  at  $.20 
per  minute  for  debit  and  prepaid  calls,  and 
$.24  per  minute  for  collect  calls. 

Yet  low  phone  rates  such  as  those 
adopted  by  the  Newjersey  DOC,  and  by 
prison  systems  in  other  states,  indicate  that 


In  March  2015,  two  professional 
associations  that  represent  pharmacists 
urged  their  members  to  stop  providing 
drugs  used  in  executions. 

The  International  Academy  of  Com- 
pounding Pharmacists  issued  a statement 
to  its  membership  that  the  organization’s 
Board  of  Directors  had  adopted  a position 
discouraging  participation  in  the  preparation, 
dispensing  or  distribution  of  compounded 
medications  for  use  in  lethal  injections.  In  its 
statement,  the  Academy  reminded  its  mem- 
bers that  states  are  turning  to  compounding 
pharmacies  for  execution  drugs  as  a result 
of  manufacturers  deciding  to  stop  selling 
certain  drugs  that  can  be  used  in  lethal  injec- 
tions. [See:  PLN,  June  2011,  p.l]. 

Additionally,  on  March  30,  2015, 
the  House  of  Delegates  of  the  American 
Pharmacists  Association  (APhA)  voted 
to  adopt  a policy  dissuading  its  62,000 
members  from  assisting  in  executions.  The 
policy  states:  “The  American  Pharmacists 
Association  discourages  pharmacist  par- 
ticipation in  executions  on  the  basis  that 
such  activities  are  fundamentally  contrary 
to  the  role  of  pharmacists  as  providers  of 
health  care.”  A statement  released  by  APhA 
Executive  Vice  President  and  CEO  Thomas 


such  assertions  are  simply  false.  According 
to  a March  31, 2015  news  report,  the  Ohio 
Department  of  Rehabilitation  and  Cor- 
rection will  forgo  $15  million  in  annual 
commission  payments  and  reduce  its  prison 
phone  rates  by  75%  under  a new  contract 
with  GTL.  The  lower  rates  are  expected 
to  be  around  $.75  for  a 15-minute  call,  or 
$.05  per  minute. 

The  FCC  is  currently  reviewing  public 
comments  filed  in  a Second  Further  Notice 
of  Proposed  Rulemaking  in  a proceeding 
known  as  the  Wright  Petition,  with  respect 
to  rate  caps  and  other  reforms  for  in-state 
prison  phone  rates.  [See:  PLN,  Feb.  2014, 

p.10]. 

Sources:  Joint  press  release  (April  9, 
2015);  www.njphonejustice.org;  www. 
hucyrustelegraphforum.  com 


E.  Menighan  noted,  “Pharmacists  are  health 
care  providers  and  pharmacist  participation 
in  executions  conflicts  with  the  profession’s 
role  on  the  patient  health  care  team.” 

Although  the  policies  are  not  legally 
binding  on  pharmacists,  it  is  encouraging 
that  both  organizations  have  adopted  such 
positions.  Pharmaceutical  manufacturers 
have  refused  to  sell  dual-use  drugs  such  as 
propofol  and  sodium  thiopental  to  govern- 
ment agencies  for  executions  because  they 
were  originally  designed  for  therapeutic 
purposes  such  as  surgery  and  pain  relief. 

For  example,  Teva  Pharmaceutical 
Industries,  an  international  distributor  of 
generic  propofol,  announced  in  March 
2013  that  in  accordance  with  the  wishes  of 
its  Italian  manufacturer,  Corden  Pharma, 
the  company  had  established  procedures 
to  prevent  the  drug  from  being  sold  to  cor- 
rections departments. 

“Teva  has  shown  that,  like  any  respon- 
sible pharmaceutical  company,  it  wishes 
to  be  in  the  business  of  saving  lives,  not 
ending  them  in  executions,”  stated  Maya 
Foya  of  Reprieve,  a London-based  human 
rights  group. 

The  move  by  Teva  and  Corden  Pharma 
followed  similar  actions  by  Denmark  drug 
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makers  H.  Lundbeck  A/S  and  Fresenius 
Kabi,  both  of  which  have  stopped  selling 
generic  propofol  for  use  in  executions. 

Hospira,  a U.S.  company,  has  objected 
to  its  drugs  - including  midazolam  and 
hydromorphone  - being  used  in  lethal 
injections  and  has  restricted  distribution 
of  certain  medications  to  prison  systems. 

As  sources  for  execution  drugs  have 
dried  up,  state  prison  officials  have  increas- 
ingly turned  to  compounding  pharmacies  to 
create  the  chemicals  needed  for  lethal  injec- 
tions, even  though  compounded  drugs  have 
been  linked  to  botched  executions  in  several 
states.  [See:  PIN,  March  2014,  p.46]. 

While  the  American  Medical  Associa- 
tion (AMA)  also  has  a legally  non-binding 
policy  which  discourages  physicians  from 
cooperating  in  executions,  that  has  not  cre- 
ated a shortage  of  medical  professionals, 
including  doctors,  willing  to  take  part  in 
capital  punishment.  Now  that  two  pharma- 
cist associations  have  followed  the  trend 
of  limiting  participation  in  executions  and 
restricting  the  availability  of  lethal  injection 
drugs,  that  may  have  a greater  impact  on 
the  death  penalty  than  the  AMA’s  policy. 

In  response  to  these  developments, 
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some  states  are  taking  extreme  measures  to 
ensure  executions  can  continue.  In  March 
2015,  legislation  was  passed  in  Utah  to 
reinstate  the  firing  squad  should  lethal 
injection  no  longer  be  available.  Also,  on 
April  1 8, 2015,  Oklahoma  Governor  Mary 
Fallin  signed  into  law  a bill  that  would  al- 
low executions  by  nitrogen  gas. 

“I  think  it’s  the  best  thing  we’ve  come 
up  with  since  the  start  of  executions  by  the 
government,”  said  the  bill’s  sponsor,  state 
Rep.  Mike  Christian,  a former  Oklahoma 
Highway  Patrol  trooper. 


Opponents  noted  that  nitrogen  gas  has 
never  been  used  to  put  people  to  death. 

“The  absence  of  any  scientific  basis 
for  the  gas  reduces  the  execution  to  an 
experiment  and  we  do  not  know  what 
will  happen,”  observed  Robert  Dunham, 
executive  director  of  the  Death  Penalty 
Infonnation  Center. 

Sources:  www.independent.co.uk,  www. 
theguardian.com,  Bloomberg  BusinessWeek, 
Dow  Jones  Newswires,  www.ekklesia.co.uk. 
Associated  Press,  http://ncronline.org,  CNN 
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Seventh  Circuit  Orders  New  Trial  due 
to  Shackling  of  Prisoner  Plaintiff 


On  April  4,  2014,  the  Seventh  Cir- 
cuit  Court  of  Appeals  granted  a new 
trial  to  a prisoner  who  had  sued  jail  guards 
alleging  claims  of  excessive  force,  who  was 
required  to  be  visibly  shackled  throughout 
the  trial. 

While  a pretrial  detainee  at  the 
Langlade  County  Jail  in  Wisconsin, 
Brian  A.  Maus  filed  suit  under  42 
U.S.C.  § 1983  arguing  that  guards  and 
other  employees  had  used  excessive 
force  against  him  in  two  incidents  that 
occurred  in  2007.  His  claims  survived 
summary  judgment  and  went  to  trial  in 
the  U.S.  District  Court  for  the  Eastern 
District  of  Wisconsin.  At  the  time,  Maus 
was  no  longer  held  at  the  jail;  he  had 
been  transferred  to  a state  prison. 

After  losing  at  trial,  Maus  appealed.  He 
raised  only  one  issue  - that  he  was  denied 
a fair  trial  because  he  was  forced  to  wear 
shackles  and  prison  clothes  in  full  view  of 
the  jury,  while  the  defendants  were  allowed 
to  wear  their  guard  uniforms. 

According  to  the  Court  of  Appeals, 
the  district  court  judge  made  no  effort  to 
prevent  the  shackles  from  being  seen  by 
the  jury  nor  did  he  instruct  them  not  to 
allow  the  sight  of  the  shackles  and  Maus’ 
prison  clothing  to  influence  their  decision, 
even  though  he  had  promised  to  give  such 
an  instruction.  The  only  time  during  the 
trial  that  Maus  was  un- cuffed  was  when 
he  testified. 

In  its  4 ‘/2-page  ruling,  the  Seventh 
Circuit  wasted  no  time  in  excoriating  the 
district  court  judge.  “The  sight  of  a shack- 
led litigant  is  apt  to  make  jurors  think 
they’re  dealing  with  a mad  dog;  and  just 
the  contrast  between  a litigant’s  wearing 
prison  garb  and  his  opponents’  wearing  law 
enforcement  uniforms  is  likely  to  influence 
the  jury  against  the  prisoner,  and  has  long 
been  recognized  as  being  highly  prejudi- 
cial,” the  Court  of  Appeals  wrote. 

The  Court  went  on  to  point  out  that 
while  there  may  be  adequate  cause  to 
shackle  a disruptive  or  violent  prisoner 
litigant,  steps  still  must  be  taken  to  con- 
ceal the  restraints  from  the  jury.  There 
was  no  indication  that  Maus  was  either 
violent  or  disruptive,  and  in  fact  he  had 


by  Lonnie  Burton 

testified  without  restraints. 

Any  “curative  instruction”  would  have 
been  ineffective  or  even  made  things  worse, 
the  appellate  court  noted,  stating,  “We  are 
not  so  naive  to  believe  that  telling  jurors  not 
to  think  about  something  will  cause  them 
to  forget  it.”  Even  worse,  “to  tell  the  jurors 
to  ignore  shackles  may  rivet  the  jurors’  at- 
tention to  them.” 

Finding  that  a plaintiff  is  entitled  to 
the  minimum  restraints  necessary  and  that 


On  August  ii,  2014,  the  Seventh 
Circuit  reversed  the  dismissal  of  a 
former  prisoner’s  Federal  Tort  Claims  Act 
(FTCA)  complaint  alleging  negligence  by 
the  federal  Bureau  of  Prisons  (BOP).  The 
reversal  required  the  Illinois  federal  district 
court  overseeing  the  case  to  consider  the 
plaintiff’s  equitable  tolling  argument. 

While  imprisoned  at  the  Federal  Cor- 
rectional Institution  at  Greenville,  Gerald 
Hill  was  attacked  by  another  prisoner  armed 
with  a metal  object.  The  attack  caused  Hill 
to  lose  one  eye  and  seriously  impaired  the 
vision  of  the  other,  leaving  him  “blind  or 
nearly  so.” 

Hill  filed  a negligence  claim,  alleging 
that  BOP  officials  had  allowed  the  facility  to 
become  overcrowded  and  failed  to  protect 
prisoners  from  violence.  Once  released 
from  prison,  he  filed  a notice  of  address 
change  to  a halfway  house.  Unfortunately 
he  was  evicted  from  the  halfway  house  and 
his  suit  was  dismissed  without  prejudice 
for  failing  to  notify  the  court  of  his  new 
address. 

A motion  to  set  aside  the  dismissal, 
filed  by  counsel  retained  by  Hill,  was  de- 
nied. Six  months  later  Hill’s  attorney  filed  a 
second  lawsuit.  The  district  court  dismissed 
that  suit,  which  was  materially  identical  to 
the  first,  stating  the  six-month  statute  of 
limitations  for  the  administrative  claim  had 
run  pursuant  to  28  U.S.C.  § 2401(b)  and 
Hill  had  failed  to  exercise  “due  diligence,” 


no  restraints  were  required  in  this  case,  the 
Seventh  Circuit  reversed  the  jury  verdict 
and  granted  a new  trial.  See:  Maus  v.  Baker, 
747  F.3d  926  (7th  Cir.  2014). 

Following  remand,  the  case  was  reas- 
signed to  a different  judge  and  the  district 
court  granted  Maus’  motion  to  appoint 
counsel.  A second  trial  was  held  - presum- 
ably without  Maus  in  visible  restraints  - and 
the  jury  again  found  in  favor  of  the  defen- 
dants on  November  19,  2014. 


which  precluded  equitable  tolling.  Hill 
appealed  the  dismissal  of  his  second  case. 

The  Seventh  Circuit  found  the  district 
court’s  refusal  to  allow  the  late  filing  of  the 
second  lawsuit  was  “cursory.”  There  was 
no  suggestion  that  the  BOP  was  prejudiced, 
and  the  appellate  court  took  a sympathetic 
view  of  Hill’s  condition. 

“Upon  being  released  from  prison  the 
plaintiff  was  likely  to  have  found  it  more 
rather  than,  as  the  district  judge  said,  less 
difficult  to  advise  the  court  of  changes 
of  address,”  the  Court  of  Appeals  wrote, 
pointing  out  that  while  incarcerated  Hill 
could  ask  another  prisoner  or  prison  staff 
member  to  mail  a letter  for  him.  Following 
his  release,  “he  was  a blind  ex-con  strug- 
gling to  keep  his  head  above  water,  and  the 
struggle  must  have  intensified  when  he  was 
expelled  ...  from  the  halfway  house  that 
was  his  first  home  after  he  completed  his 
prison  sentence.” 

The  “inexplicable  delay  in  the  filing  of 
the  second  suit,”  however,  was  problematic. 
The  deficiencies  of  an  attorney  are  ordinar- 
ily imputed  to  his  or  her  client.  Regardless, 
the  Seventh  Circuit  reversed  the  dismissal 
of  Hill’s  second  case  due  to  “the  unusual 
gravity  of  the  plaintiff’s  injuries,  the  ab- 
sence of  any  suggestion  of  prejudice  to  the 
defendant  from  the  delay  in  suing,  and  the 
district  judge’s  cursory  treatment  of  the 
issue  of  equitable  tolling.” 

The  Court  of  Appeals  noted  that  it  did 
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not  “prejudge  the  issue”  of  equitable  tolling,  res  judicata  was  waived,  as  the  district  court  the  defendants.  The  case  remains  pending  on 
but  only  ordered  the  district  court  to  give  it  had  dismissed  Hill’s  first  suit  without  preju-  remand.  See:  Hill  v.  United  States,  762  F.3d 
fuller  consideration.  Further,  the  defense  of  dice  and  that  dismissal  had  been  accepted  by  589  (7th  Cir.  2014). 

Georgia  Jail  Pays  $937,500  in  Wrongful  Death  Settlement 

Rodney  Earl  Graham,  30,  died  while  from  a treatable  disorder  that  required  employed  in  the  medical  field  and  now 
in  the  custody  of  Georgia’s  Douglas  medication,  and  the  denial  of  that  medi-  works  as  a waitress,  according  to  news  re- 
County  jail  on  November  4, 2009.  Arrested  cation  and  medical  care  byjail  staff  caused  ports.  Evans  was  convicted  of  involuntary 
on  a probation  violation  for  possession  of  his  death.  manslaughter  and  sentenced  to  six  months 

marijuana,  he  became  seriously  ill  after  Without  admitting  liability,  county  in  a probation  center  and  ten  years  on  pro- 

about  a week  at  the  lock-up.  Graham  re-  officials  agreed  to  settle  with  Graham’s  fam-  bation.  She  cannot  work  as  a nurse  during 
quested  medical  care  but  instead  was  placed  ily  in  February  2011  for  1937,500.  In  July  her  probation  term, 
in  a detox  cell  despite  pleas  from  his  fam-  2013,  a separate,  confidential  settlement  was  Following  Graham’s  death,  the  Doug- 

ily  that  he  needed  treatment  for  a kidney  reached  with  Dr.  Jimmy  Graham  (no  rela-  las  County  Sheriff’s  Office  announced 
condition.  The  surveillance  camera  inside  tion  to  Rodney  Graham),  who  reportedly  that  medical  and  mental  health  care  for 
the  cell  captured  his  gradual  deterioration  oversaw  medical  care  at  the  jail.  prisoners  was  being  contracted  to  a private 

over  a three-day  period  and  eventual,  painful  “Nothing  is  going  to  bring  Rodney  provider,  CorrectHealth.  That  didn’t  solve 

death  from  renal  failure.  back,  but  in  terms  that  the  legal  system  problems  at  the  jail,  however.  A lawsuit 

“I  think  he  died  a death  that  an  ani-  permits,  this  settlement  does  as  much  as  filed  against  CorrectHealth  in  October 
mal  would  not  be  permitted  to  die  in  this  can  be  done,”  Moraitakis  said.  2014  alleges  that  the  company’s  staff  gave 

country,” stated  Assistant  District  Attorney  Two  jail  employees,  nurse  Stepha-  medication  to  prisoner  Joe  Dent,  52,  that 

Bonnie  Smith.  nie  Evans,  41,  and  EMT  Kelli  Marie  he  was  allergic  to,  contributing  to  his  death 

Represented  by  Nicholas  C.  Mo-  Brown,  45,  were  indicted  on  involuntary  in  2012.  P^ 
raitakis  of  Atlanta,  Graham’s  estate  filed  manslaughter  charges  in  connection  with 

a wrongful  death  lawsuit  on  behalf  of  his  Graham’s  death.  In  November  2014,  a Sources:  www.wsbradio.com , www.doug- 
wife,  Cathy,  and  2-year-old  daughter.  The  jury  found  Brown  not  guilty  of  failing  to  lascountysentinel.com , www.myfoxatlanta. 
suit  alleged  that  Graham  had  suffered  provide  adequate  care;  she  is  no  longer  com 
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Maine  Sheriff,  Mired  in  Controversy,  Defeated  in  Re-election  Bid 


The  sheriff  of  Washington  County, 
Maine  has  lost  his  bid  for  re-election 
following  eight  tumultuous  years  that  left 
him  beset  with  one  highly-publicized  inci- 
dent after  another. 

The  Bangor  Daily  News  reported  on 
November  5,  2014  that  former  Maine  state 
trooper  Barry  Curtis  had  defeated  incumbent 
Sheriff  Donnie  Smith  by  roughly  2,000  votes 
- 7,356  to  Smith’s  5,494.  The  election  sig- 
naled the  end  of  an  era  marked  by  lawsuits, 
allegations  of  theft  and  misuse  of  county  jail 
prisoner  funds,  and  a domestic  abuse  case 
that  led  to  the  arrest  of  Smith’s  wife. 

The  most  recent  revelation  came  just 
two  weeks  before  the  election,  when  17 
former  Washington  County  Sheriff’s  Office 
employees  filed  suit  against  Smith,  claim- 
ing he  had  violated  their  privacy  rights  by 
including  their  names  and  Social  Security 
numbers  in  documents  sent  to  the  Secretary 
of  State’s  office. 

The  lawsuit  alleged  invasion  of  pri- 
vacy, intentional  infliction  of  emotional 
distress  and  negligence;  the  plaintiffs  are 
seeking  unspecified  damages  that  would 
allow  them  to  monitor  and  protect  their 
private  identifying  information  from  theft 
or  misuse. 

Attorneys  for  Smith  called  the  suit 
“bottom-of-the-barrel  politicking,”  noting  it 
was  filed  shortly  before  the  election.  The  at- 
torney representing  the  former  employees, 
Steven  Blackwell,  countered  that  the  timing 
of  the  lawsuit  was  merely  coincidental. 

Smith  suffered  another  public  relations 
gaffe  when  a Maine  state  arbitration  panel 
ruled  that  a former  Washington  County  jail 
clerk  should  not  have  been  fired  following 
allegations  that  she  misused  funds  from  an 
“inmate  benefit  account.” 

The  State  Board  of  Arbitration  and 
Reconciliation  held  on  October  13,  2014 
that  Karina  Richardson,  50,  instead  should 
have  been  disciplined  with  a six-month 
suspension  without  pay  and  returned  to  her 
original  job  position. 

“We  are  very  disappointed,”  said 
Smith,  in  an  email  to  the  Bangor  Daily 
News,  that  the  arbitrators  did  not  uphold 
Richardson’s  firing,  “because  of  the  mes- 
sage it  sends  to  [the]  public  and  great  people 
I have  working  at  [the]  sheriff’s  office  who 
do  the  right  thing.” 

The  case  gained  notoriety  when  Maine 
Department  of  Labor  hearing  officer  Al- 


exander F.  Cuprak  issued  a report  in  May 
2013  that  found  Richardson  was  entitled 
to  unemployment  benefits  “on  the  grounds 
that  she  was  discharged,  but  not  for  miscon- 
duct connected  with  her  work.”  The  report 
said  Richardson  did  not  misuse  the  funds 
and  that  her  “understanding  of  the  appro- 
priate use  of  the  funds  was  based  upon  the 
prevailing  practice.” 

Cuprak  determined  that  Sheriff  Smith 
and  then-jail  administrator  Robert  Gross, 
62,  “liberally  interpreted”  how  the  funds 
were  to  be  used  and  that  there  was  a long- 
standing pattern  of  how  money  in  the 
account  was  spent. 

Throughout  Richardson’s  12-year  em- 
ployment at  the  jail,  Cuprak  wrote,  a wide 
variety  of  items  “that  were  exceedingly 
remote  from  any  benefit  to  the  inmate  popu- 
lation” were  purchased  using  the  account, 
including  an  air  conditioner  for  the  sheriff’s 
office,  gift  cards  for  a local  doughnut  shop, 
articles  of  clothing  given  to  jail  guards, 
gift  cards  to  a local  restaurant  provided  to 
members  of  the  Washington  County  Jail 
Board  of  Visitors  and  a $12,000  computer 
system  used  for  booking  prisoners. 

Under  state  law,  the  account,  which  is 
funded  through  the  jail’s  telephone  contract 
and  commissary  sales,  must  be  used  only 
to  directly  benefit  the  prisoner  population. 
The  statute  prohibits  using  the  money  for 
any  part  of  the  jail’s  operational  budget. 

“The  county  had  set  the  precedent,” 
said  Richardson’s  attorney,  Jeffrey  Da- 
vidson. “The  county  took  50  times  what 
Karina  received.  The  commissioners,  the 
sheriff,  the  jail  administrator,  everyone  was 
using  that  account  improperly.  As  the  clerk, 
Karina  didn’t  make  any  decisions  on  how 
this  money  was  spent.” 

Cuprak  also  determined  in  his  report 
that  items  Richardson  had  received  from 
the  account  - a cellphone  and  a $400  cloth- 
ing allowance  - were  permissible  based 
on  how  the  county  used  the  account  in  the 
past.  He  found  Richardson  never  signed  any 
checks  drafted  on  the  account;  instead,  all 
checks  were  signed  by  either  Sheriff  Smith 
or  Gross. 

The  report  noted  that  in  2010,  Smith 
temporarily  froze  the  account  after  learning 
that  a sheriff  in  another  county  had  been 
accused  of  improperly  using  inmate  benefit 
account  funds  to  buy  a cruiser,  but  then  later 
gave  the  jail  administrator  the  authority  to 


continue  “in  the  same  manner  as  they  had 
been  using  it.”  However,  Smith  denied  that 
he  had  approved  any  improper  purchases 
from  the  account. 

Gross  resigned  on  January  18,  2013, 
before  the  Washington  County  commis- 
sioners could  act  on  his  termination.  His 
resignation  letter  was  filed  one  day  after  he 
testified  against  Richardson  at  her  termina- 
tion hearing. 

“I  really  don’t  think  I did  anything 
wrong,”  Gross  maintained.  “The  only  reason 
I pulled  the  plug  is  how  can  I go  back  to 
work  for  a man  who  gave  me  permission  to 
do  something  and  then  said  he  didn’t?  Even 
if  I won,  I was  going  to  lose.” 

Smith  denied  the  allegations. “All  I 
can  say  is  that,  as  soon  as  I knew  what  was 
going  on,  I got  on  it,”  he  stated.  “I  count 
on  my  people  to  do  their  jobs  correctly  and 
for  audits  to  make  sure  that  they  are.  If  I 
had  known  about  this  sooner,  I would  have 
acted  sooner.” 

In  another  controversy  shortly  before 
the  sheriff’s  election,  a woman  announced 
she  intended  to  sue  Smith  based  on  an 
October  8, 2014  incident  involving  a con- 
frontation on  a school  bus  in  Lubec,  Maine 
- Smith’s  hometown.  Deborah  Bousquet, 
a school  teacher,  alleged  that  Smith  had 
wrongfully  arrested  her;  Smith  countered 
that  Bousquet  assaulted  him.  The  district 
attorney’s  office  charged  Bousquet  with 
disorderly  conduct  and  obstructing  govern- 
ment administration,  but  not  assault;  the 
charges  were  later  dropped. 

Sheriff  Smith  also  made  headlines  on 
June  21,2013  when  state  police  responded 
to  a domestic  violence  complaint  at  the 
home  he  shared  with  his  wife,  Lynne 
Kelsey-Smith,  who  called  the  police  to 
report  her  husband  had  threatened  her. 

“She  requested  a police  response  to 
the  residence,”  according  to  state  police  Lt. 
Roderick  Charette.  “She  alleged  that  she 
had  been  threatened  [by  Smith],  but  when 
we  got  there  and  actually  did  the  investiga- 
tion, we  arrested  her  for  assaulting  him.” 
The  state  police  said  Smith  was  not  injured; 
the  couple  subsequently  divorced.  Kelsey- 
Smith  was  convicted  of  filing  a false  report 
against  her  ex-husband  and  fined  1250. 

Finally,  according  to  a February  18, 
2015  news  report,  Smith  is  facing  four 
criminal  charges  that  include  two  counts 
of  harassment  by  phone  or  electronic  com- 
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munication  device,  for  texting  members 
of  the  sheriff’s  office  in  an  “offensively 
coarse  or  obscene”  manner,  and  one  count 
each  of  reckless  conduct  and  driving  to 
endanger.  The  latter  two  charges  stem  from 
an  incident  in  which  Smith  was  driving  in 


front  of  Bousquet  and  twice  slammed  on 
his  brakes,  nearly  causing  an  accident,  then 
got  out  of  his  vehicle  and  attempted  to  open 
her  car  door.  Smith  has  pleaded  not  guilty 
to  the  charges. 

Hopefully,  Washington  County’s  new 


sheriff  will  experience  less  drama  and  con- 
troversy while  in  office. 

Sources:  Bangor  Daily  News,  www.wcsh6. 
com,  www.wcsheriffsoffice.com,  www. 
mainenews simply,  com 


$50,000  Settlement  for  Prisoner's  Suicide  at  Iowa  County  Jail 

by  Gary  Hunter 


Black  Hawk  County  and  NaphCare, 
Inc.  have  agreed  to  pay  equal  shares 
of  a $50,000  settlement  to  the  estate  of 
a prisoner  who  hanged  himself  at  the 
county  jail. 

Michael  Adair  had  an  18-year  his- 
tory of  mental  illness,  including  a number 
of  attempted  suicides.  He  was  drawing 
SSI  disability  payments  for  his  mental 
condition,  had  been  in  and  out  of  mental 
institutions,  and  was  taking  psychotropic 
medications  at  the  time  of  his  death.  He  had 
been  held  at  the  Black  Hawk  County  jail 
for  over  a year  awaiting  trial  on  a burglary 
charge;  security  and  medical  staff  were  well 
aware  of  his  mental  health  problems. 

Adair,  33,  committed  suicide  on 
January  20,  2011.  Almost  two  years  later, 
attorney  Thomas  Frerichs  filed  a 42  U.S.C. 
§ 1983  civil  rights  action  in  federal  district 
court  against  Black  Hawk  County  and 
Sheriff  Tony  Thompson  for  violations 
of  Adair’s  rights  under  the  Eighth  and 
Fourteenth  Amendments.  The  laundry  list 
of  violations  accused  the  jail  of  failing  to 
provide  adequate  suicide  prevention  mea- 


sures, failing  to  provide  adequate  medical 
and  mental  health  care,  inferior  screening 
procedures  and  inadequate  physician  over- 
sight. The  complaint  noted  that  the  jail 
presented  “substantial  barriers”  for  prison- 
ers to  access  mental  health  services,  that 
solitary  confinement  was  improperly  used 
for  mentally  ill  prisoners,  and  that  the  jail 
“presented  unreasonable  opportunities  for 
its  inmates  such  as  Michael  Adair  to  injure 
themselves  and  commit  suicide.” 

The  lawsuit  cited  four  causes  of  action 
that  included  denial  of  medical  care  and 
deliberate  indifference  resulting  in  Adair’s 
physical  pain,  mental  anguish  and  emo- 
tional distress.  The  second  cause  alleged 
the  jail  had  an  unlawful  policy,  custom  and 
habit  “of  providing  woefully  inadequate 
medical  and  mental  healthcare”  to  prison- 
ers. Negligence,  the  third  cause  of  action, 
claimed  that  “deputies  and  nurses  failed  to 
exercise”  adequate  skill,  care  and  knowledge 
in  treating  Adair. 

The  final  cause  of  action  was  on  behalf 
of  Adair’s  two  sons,  Caleb  and  Isaiah,  for 
loss  of  parental  consortium  with  a “wanton 


disregard  for  the  rights,  needs,  and  feelings” 
of  his  children.  The  suit  requested  general 
damages,  special  damages,  punitive  dam- 
ages, court  costs  and  attorney  fees. 

Before  the  case  went  to  trial,  Black 
Hawk  County  and  the  jail’s  medical  pro- 
vider, NaphCare,  Inc. , which  was  not  named 
as  a defendant,  agreed  to  pay  $25,000  each 
to  settle  the  lawsuit. 

Adair’s  wife,  Merri  J.  Arms-Adair, 
agreed  that  the  settlement  would  include  all 
attorney  fees  and  costs.  See:  Arms-Adair  v. 
Black  Hawk  County , U.S.D.C.  (N.D.  Iowa), 
Case  No.  6:13-cv-02008-JSS. 

In  a similar  case  involving  a prisoner’s 
suicide  at  the  jail,  Black  Hawk  County  had 
previously  paid  a $300,000  settlement  in 
March  2003.  David  Price,  who  had  a history 
of  mental  illness  and  suicidal  tendencies, 
received  no  mental  health  care  and  hanged 
himself  with  a bed  sheet  on  December  17, 
1997.  See:  Greiner  v.  Black  Hawk  County , 
U.S.D.C.  (N.D.  Iowa),  Case  No.  6:00-cv- 
2008-EJM.  P 

Additional  source:  http://wcfcourier.com 
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Prisoner  Files  Lawsuit  after  Being 
Pepper  Sprayed  in  Restraint  Chair 


A Maine  state  prisoner  who  was 
pepper  sprayed  at  close  range  after  be- 
ing placed  in  a restraint  chair  is  suing  the 
prison  captain  who  wielded  the  chemical 
irritant  during  a 2012  incident  that  was 
captured  on  video  and  made  public  by  a 
Portland  newspaper. 

Prisoner  Paul  Schlosser  III,  serving 
a seven-year  sentence  for  robbery  at  the 
Maine  Correctional  Center  in  Windham, 
filed  the  lawsuit  in  May  2014  against  Capt. 
Shawn  Welch,  who  was  initially  fired  but 
later  reinstated  with  a 30-day  suspension. 

“In  my  investigation  it  appears  that  the 
situation  went  from  a security  situation  to 
a punishment  one,”  Maine  Department  of 
Corrections  (MDOC)  investigator  Scott 
Durst  wrote  in  a report.  Durst  formerly 
served  as  a detective  for  the  Maine  Drug 
Enforcement  Agency. 

“The  behavior  [of  the  officer]  was 
completely  outrageous,”  said  Schlosser’s 
then-attorney,  C.  Donald  Briggs  III.  “It  was 
completely  unjustified.  It’s  very  difficult 
to  even  watch  the  video.  It’s  just  terrible.” 

The  security  video  was  made  public  by 
the  Press  Herald/ Maine  Sunday  Telegram 
on  the  newspaper’s  website.  The  MDOC 
investigation  determined  that  Welch  had 
violated  several  prison  policies  and  used 
excessive  force  against  Schlosser  due  to  a 
personal  grudge. 

Briggs  said  that  while  Schlosser  did 
not  suffer  any  lasting  physical  injuries,  “for 
a period  of  time,  he  had  just  an  incredibly 
painful,  scary,  frightening  experience.  The 
only  lasting  effect  is  the  sense  of  unease 
about  the  whole  thing.”  Briggs  passed 
away  in  September  2014,  while  the  case 
was  pending. 

The  incident  unfolded  on  June  10, 
2012,  when  Schlosser  complained  that 
prison  staff  were  late  with  his  pain  medi- 
cation for  a self-inflicted  wound  on  his 
arm.  In  an  apparent  attempt  to  display  his 
frustration,  he  began  to  pull  the  dressing  off 
his  wound  and  refused  to  be  taken  to  the 
facility’s  medical  unit. 

Prison  officials  put  together  a team 
to  place  Schlosser  in  a restraint  chair  and 
videotaped  the  process  pursuant  to  prison 
regulations.  The  video  shows  Welch,  who 


by  Derek  Gilna 

was  in  charge  of  the  unit  that  day,  telling 
Schlosser  to  kneel  with  his  hands  behind 
him.  Guards  are  seen  fastening  straps 
on  his  waist  and  ankles  before  wheeling 
Schlosser  to  a reception  area.  The  video 
shows  Schlosser  was  calm  and  compliant. 

When  one  guard  pinned  Schlosser’s 
head  to  the  back  of  the  restraint  chair, 
however,  he  appealed  to  Welch  to  tell  the 
guard  to  let  go,  then  began  to  struggle.  As 
Schlosser  briefly  freed  his  head,  he  spat  at 
the  guard. 

Immediately  and  without  warning, 
Welch  sprayed  Schlosser  in  the  face  with  a 
short  blast  of  pepper  spray.  The  investiga- 
tion later  determined  that  Welch  used  a 
pepper  spray  canister  that  was  intended 
for  disabling  a crowd  of  people,  not  a single 
individual.  Further,  the  manufacturer  warns 
that  the  spray  should  be  used  no  closer  than 
six  feet  from  the  target;  the  video  shows 
Welch  sprayed  Schlosser  from  a distance 
of  approximately  18  inches. 

After  being  sprayed,  Schlosser  is  seen 
on  the  video  gasping  and  fighting  for  breath. 
As  he  tried  to  lean  forward  to  spit  out  the 
spray,  one  of  the  guards  held  Schlosser’s 
head  against  the  back  of  the  chair  while 
another  put  a mask  on  him,  covering  his 
mouth  and  nose  and  trapping  the  pepper 
spray  against  his  face.  Twenty-four  minutes 
elapse  from  the  time  he  was  sprayed  until 
he  was  allowed  to  wash  his  face. 

During  that  interval,  Welch  is  seen 
walking  in  and  out  of  the  cell  holding  the 
pepper  spray  canister,  telling  Schlosser  “this 
will  happen  all  over  again”  if  he  doesn’t 
cooperate. 

“You’re  not  going  to  win.  I will  win 
every  time,”  Welch  is  heard  saying  on  the 
video.  As  Schlosser  complains,  Welch  tells 
him  repeatedly,  “If  you’re  talking,  you’re 
breathing,”  suggesting  that  Schlosser  was 
not  in  serious  distress. 

At  one  point,  Welch  is  heard  whisper- 
ing to  Schlosser,  “Useless  as  teats  on  a bull, 
huh....  What  do  you  think  now?” 

According  to  the  investigator’s  report, 
Welch  was  making  an  apparent  reference 
to  an  insult  that  Schlosser  had  directed  at 
him  two  days  before. 

“Welch  continues  to  brow  beat 


Schlosser  and  it  looks  like  he  has  made  this 
a personal  issue,”  Durst  wrote  in  his  report. 
“There  is  not  one  incident  of  de-escalation 
and  in  fact  Welch  continues  to  escalate 
the  situation  even  after  the  deployment  of 
chemical  agent.” 

Durst  said  he  could  not  find  any 
prison  policy  that  specifies  how  soon  a 
prisoner  should  be  decontaminated  after 
being  pepper  sprayed.  He  added,  however, 
that  numerous  police  departments  require 
the  person’s  face  to  be  immediately  washed 
with  water. 

“In  this  case,  Schlosser  did  not  have 
that  option  and  could  not  calm  down  due 
to  the  reaction  to  the  chemical  agent,” 
Durst  noted. 

In  a later  interview,  Schlosser  said  he 
didn’t  remember  much  about  events  leading 
up  to  his  restraint  in  the  chair. 

“They  had  me  all  medicated.  I was  so 
out  of  it  I don’t  recall  even  them  asking 
me  to  come  get  cleaned  up,”  he  said,  add- 
ing that  he  was  taking  Vicodin  for  pain 
and  Ativan  for  anxiety.  Schlosser  also 
indicated  he  was  taking  the  anti-psychotic 
medication  Thorazine,  although  he  didn’t 
know  why. 

Schlosser  said  he  remembered  spitting 
on  the  guard  and  Welch  spraying  him. 

“I  couldn’t  breathe.  It  was  just  an  awful, 
claustrophobic  ...  it  wasn’t  even  the  burn 
that  really  bothered  me,”  he  stated. 

Durst  said  Welch  had  violated  four 
prison  policies,  including  personally  taking 
part  in  the  extraction  instead  of  watching 
from  a safe  place  while  guards  entered 
Schlosser’s  cell,  and  using  a strong  concen- 
tration of  pepper  spray  at  close  range. 

“Welch  told  me  that  he  looked  at  the 
total  situation  at  the  time  and  felt  he  needed 
to  stop  Schlosser  from  moving  around, 
possibly  injuring  his  left  arm  which  was 
still  pinned  behind  his  back,”  Durst  wrote 
in  his  report.  “Welch  also  told  me  that  he 
had  to  take  into  consideration  the  officers’ 
feelings  at  the  time,  that  one  of  their  own 
had  just  been  spit  on  and  the  whole  event 
needed  to  stop.” 

Prison  experts  were  critical  of  Welch’s 
actions.  Steve  Yerger,  a private  consultant 
who  trains  officers  in  use  of  force,  called 
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pepper  spraying  a restrained  prisoner  a 
bad  practice. 

“The  use  of  force  is  to  get  control  of  the 
situation  and  keep  everybody  safe,” he  said. 
“It’s  not  a form  of  punishment  which  leads 
to  torture.  That’s  a clear,  blatant  violation  in 
most  facilities.” 

But  David  Klingler,  a former  police- 
man who  teaches  at  the  University  of 
Missouri,  noted  there  are  occasions  when 
pepper  spray  is  useful. 

“Typically,  when  someone  is  in  a chair, 
they  don’t  present  much  of  a threat  if  they 
are  already  restrained.  However,  if  there’s 
a need  to  be  in  close  proximity,  to  provide 
medical  attention  maybe  [pepper  spray] 
would  be  an  appropriate  tool  to  use,”  Klin- 
gler said. 

Welch  was  fired  following  the  incident 
but  appealed  his  termination,  according 
to  MDOC  records.  Maine  Correctional 
Center  Superintendent  Scott  Burnheimer 
denied  the  appeal  on  August  15,2012  and 
wrote  that  Welch  would  not  be  offered 
another  position  within  the  department. 

However,  then-state  Corrections 
Commissioner  Joseph  Ponte  later  reversed 
the  ruling  and  reinstated  Welch  with  a 30- 


day  suspension. 

“As  we  looked  at  the  overall  years  of 
service  and  performance  which  have  all 
been  very  good,  one  bad  incident  here 
with  some  mistakes  in  judgment  - with  a 
...  last-chance  agreement  so  anything  else 
is  straight  termination,  no  appeal  - this  was 
best  for  the  employee,  best  for  the  agency,” 
Ponte  said. 

The  highly-publicized  incident 
prompted  a series  of  reforms  within  Maine’s 
prison  system.  After  the  story  was  first  re- 
ported, the  legislature’s  Criminal  Justice  and 
Public  Safety  Committee  held  hearings  on 
the  use  of  force  in  state  prisons.  Lawmakers 
created  a new  internal  affairs  unit  charged 
with  investigating  allegations  of  misconduct 
by  corrections  employees. 

The  new  investigators  are  in  addition  to 
four  MDOC  investigators  who  have  been 
assigned  to  review  cases  involving  criminal 
conduct  at  the  state’s  two  main  prisons  and 
youth  detention  facilities. 

Criminal  Justice  Committee  Chair 
Rep.  Mark  Dion  said  the  internal  affairs 
unit  was  considered  a key  priority. 

“Internal  affairs  protects  the  integrity 
of  the  institution,  helps  protect  public  safety 


within  the  organization  and  provides  qual- 
ity control,”  he  said.  Those  goals  are  not  just 
important  for  staff  and  prisoners,  but  also 
for  their  family  members  on  the  outside, 
he  added. 

MDOC  officials  also  instituted  new 
policies  aimed  at  improving  guards’  han- 
dling of  prisoners  who  injure  themselves 
and  those  who  spit  at  prison  staff,  even 
though  they  admitted  some  of  those 
changes  have  led  to  increased  use  of  pepper 
spray  in  certain  circumstances,  especially  at 
the  Maine  State  Prison,  which  houses  pris- 
oners who  are  considered  harder  to  manage. 
Officials  reported  the  use  of  pepper  spray 
at  that  facility  more  than  doubled  in  2013 
compared  to  the  year  before. 

Sources:  www.bangordailynews.com,  www. 
mainetoday.  com,  www.pressherald.  com 
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Fifth  Circuit  Reinstates  Dallas  County  Jail  Excessive  Force  Suit 

by  Matt  Clarke 


On  July  17, 2014,  the  Fifth  Circuit 
Court  of  Appeals  reversed  the  dis- 
missal of  a lawsuit  filed  by  the  widow  of  a 
former  Texas  prisoner  alleging  excessive  use 
of  force  by  guards  at  the  Dallas  County  Jail. 

Gregory  Maurice  Kitchen  was  a pre- 
trial detainee  at  the  jail  in  January  2010 
when  he  was  seen  “digging  through  other 
detainees’  personal  property”  and  “mum- 
bling, walking  backwards,  and  avoiding 
eye  contact.”  He  was  transferred  to  the 
jail’s  medical  unit  in  the  West  Tower  for  a 
psychiatric  evaluation.  Once  there  he  uri- 
nated on  himself,  said  he  heard  his  mother’s 
voice,  cried  and  admitted  to  having  suicidal 
thoughts.  After  he  was  observed  hitting  his 
head  on  the  cell  door  and  walls,  he  was 
taken  to  a nursing  station  for  evaluation 
but  “broke  free  from  the  guards,  started 
screaming,  and  grabbed  one  of  the  nurses.” 
He  was  then  placed  in  a restraint  chair  and 
later  transferred  to  the  jail’s  North  Tower 
administrative  segregation  unit. 

The  next  day,  a prisoner  in  a nearby  cell 
attempted  suicide.  While  jail  guards  were 
responding  to  that  incident,  Kitchen  began 
screaming  obscenities,  crying  out  for  his 
mother  and  banging  his  head  against  the 
bars.  Guards  conducted  a cell  extraction  to 
take  him  to  a restraint  chair;  they  admitted 
performing  a “neck  controlled  take  down” 
and  using  pepper  spray.  Restrained  and  ly- 
ing on  the  floor,  Kitchen  stopped  breathing 
and  died. 

An  autopsy  report  found  his  death  to 
be  a homicide  caused  by  “complications 
of  physical  restraint  including  mechanical 
asphyxia,”  due  to  “neck  restraint  during 
struggle”  and  “one  officer  kneeling  on  the 
decedent’s  back  during  restraint.”  Addi- 
tional factors  included  physiological  stress, 
morbid  obesity,  cardiomegaly  (an  enlarged 
heart)  and  exposure  to  pepper  spray. 

Kitchen’s  wife,  Denise,  filed  a civil 
rights  action  pursuant  to  42  U.S.C.  § 
1983,  alleging  excessive  use  of  force  and 
bystander  liability  against  nine  jail  guards, 
among  other  claims.  The  defendants  moved 
for  summary  judgment.  Denise  Kitchen 
filed  eyewitness  affidavits  from  four  former 
prisoners  who  said  the  guards  had  “kicked, 
choked  and  stomped  on  the  deceased  after 
he  had  already  been  restrained”  and  “used 
pepper  spray  on  the  deceased  multiple 


times  after  he  had  stopped  resisting.”  The 
district  court  granted  summary  judgment 
to  the  defendants  in  April  2013,  dismiss- 
ing the  case  while  ruling  that  the  record 
contained  insufficient  evidence  to  create 
a genuine  issue  of  material  fact  related  to 
Kitchen’s  claims. 

The  Fifth  Circuit  reversed.  The  appel- 
late court  held  that  the  record,  especially  the 
affidavits  from  the  former  prisoners,  “pre- 
sented genuine  issues  of  material  fact  from 
which  a jury  could  conclude  that  excessive 
force  was  used  against  the  deceased.”  The 
affidavits  specifically  created  genuine  fac- 
tual issues  concerning  the  need  for  force, 
the  relationship  between  that  need  and  the 
amount  of  force  used,  the  threat  “reasonably 
perceived”  by  the  guards  and  any  effort  to 
temper  the  forcefulness  of  their  response  to 


The  nation’s  biggest  and  baddest 
for-profit  prison  company  suddenly 
cares  about  halfway  houses  - so  much  so, 
that  they  want  in  on  the  action. 

About  a year  after  acquiring  a smaller 
firm  that  operates  halfway  houses  and  other 
community  corrections  facilities,  Correc- 
tions Corporation  of  America  (CCA) 
CEO  Damon  Hininger  announced  that 
“[rjeentry  programs  and  reducing  re- 
cidivism are  100  percent  aligned  with  our 
business  model.” 

Wait,  what? 

High  recidivism  rates  mean  more 
people  behind  bars,  and  CCA  depends  on 
more  and  more  incarceration  to  make  its 
billions.  Since  when  do  they  actually  want 
people  to  do  well  after  they  get  out,  instead 
of  being  sucked  back  into  the  system? 

It’s  tempting  to  be  hopeful.  Is  this  a 
long-overdue  acknowledgment  that  it’s 
morally  bankrupt  to  make  money  ofF  of 
imprisoning  human  beings?  Is  the  na- 
tion’s largest  for-profit  prison  company 
really  admitting  that  mass  incarceration 
has  destroyed  too  many  communities  and 
that  locking  fewer  people  behind  bars  is  a 
good  thing? 


the  perceived  threat. 

Rejecting  the  defendants’  assertion  that 
the  identity  of  the  person  applying  force 
must  be  proven  for  a valid  claim  of  by- 
stander liability,  the  Court  of  Appeals  held 
that  the  fact  that  the  guards  were  present 
when  force  was  applied  was  sufficient  to 
raise  the  issue.  Therefore,  while  upholding 
the  dismissal  of  other  claims  - including  a 
claim  of  municipal  liability  against  Dallas 
County  - the  Fifth  Circuit  reversed  the  dis- 
missal of  the  excessive  force  and  bystander 
liability  claims  and  remanded  the  case  with 
instructions  to  determine  the  application  of 
direct  liability,  bystander  liability  and  quali- 
fied immunity  to  each  individual  defendant. 

The  case  remains  pending  before  the 
district  court.  See:  Kitchen  v.  Dallas  County, 
759  F.3d  468  (5th  Cir.  2014). 


Come  on.  It’s  CCA.  We  can’t  afford  to 
be  naive.  The  motivation  behind  this  an- 
nouncement is  where  it  always  is  for  CCA: 
the  bottom  line. 

If  you  read  Hininger’s  speech  carefully, 
he  hints  at  a long-term  corporate  strategy 
that  could  eventually  become  even  more 
lucrative  than  CCA’s  prison  business:  The 
Wal-Martification  of  reentry. 

Currently,  post-prison  reentry  pro- 
grams, such  as  halfway  houses  and  day 
reporting  centers,  are  largely  run  by  local 
nonprofit  organizations  or,  in  some  cases, 
smaller  for-profit  companies.  Hininger 
notes  the  small,  local  nature  of  reentry 
services  in  his  speech  - and  then  claims 
that  CCA  can  use  its  size  and  resources  to 
“provide  consistency  and  common  stan- 
dards” in  different  facilities,  rapidly  make 
new  arrangements  with  multiple  agen- 
cies “on  an  as-needed  basis,”  and  “scale” 
(i.e,  grow  rapidly).  These  claims  - bigger, 
faster,  cheaper  - echo  those  often  made  by 
Wal-Mart  supporters  to  explain  why  the 
company  is  superior  to  local  businesses. 

CCA’s  plan  to  become  the  Wal-Mart 
of  reentry  may  be  good  for  its  investors 
but  should  alarm  the  rest  of  us.  First,  the 


The  Wal-Mart  Model:  Not  Just  for  Retail, 
Now  It's  for  Private  Prisons  Too! 

by  Carl  Takei 
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for-profit  prison  industry’s  history  of  abuse, 
neglect  and  mismanagement  raises  serious 
questions  about  what  kinds  of  abuses  would 
occur  if  we  hand  over  control  of  even  more 
elements  of  our  criminal  justice  system  to 
CCA  and  similar  profit-driven  companies. 
Second,  CCA  fights  aggressively  to  shield 
its  operations  from  public  scrutiny  - even 
though  incarceration  and  rehabilitation  are 
some  of  the  government  responsibilities 
where  transparency  and  accountability  are 
most  important. 

At  their  best,  halfway  houses  and  day 
reporting  centers  can  provide  much-needed 
support,  psychological  help,  educational 
services  and  substance  abuse  treatment  dur- 
ing a difficult  period  of  transition  between 
full-scale  incarceration  and  post-sentence 
release  to  the  community.  But  at  their  worst, 
they  can  fester  with  violence  and  sexual 
abuse  as  well  as  fail  to  address  the  serious 
needs  of  the  people  in  their  care.  Given 
CCA’s  track  record,  we  should  be  worried 
that  vital  reentry  services  are  under  threat. 

No  matter  how  much  CCA  executives 
protest  that  reducing  recidivism  is  “100  per- 
cent aligned”  with  the  company’s  business 
model,  an  inherent  conflict  exists  between 


CCA’s  duty  to  enrich  its  shareholders  and 
this  asserted  commitment  to  successful 
rehabilitation:  The  company  can  keep 
increasing  its  profits  only  by  ensuring  an 
ever-greater  flow  of  human  beings  into  the 
criminal  justice  system.  That  flow  is  main- 
tained by  the  same  bad  policies  that  fuel 
our  national  mass  incarceration  epidemic: 
the  War  on  Drugs,  extreme  sentencing 
practices  and  systemic  failures  to  address 
problems  like  mental  illness,  substance 
abuse  disorders  and  homelessness  outside 
of  the  criminal  justice  system. 

For  the  past  four  decades,  our  country 
has  relentlessly  expanded  the  size  of  our 
criminal  justice  system,  allowing  companies 
like  CCA  to  reap  tremendous  profits  from 
human  misery.  But  the  ACLU  is  committed 
to  ending  this  colossal  waste  of  lives  and 
taxpayer  dollars  - and  in  the  process,  defeat- 
ing CCA’s  plan  for  the  Wal-Martification 
of  reentry.  Fx 

Carl  Takei  is  a staff  attorney  with  the  ACLU’s 
National  Prison  Project.  This  article  was  origi- 
nally published  on  the  ACLU’s  blog  (www. 
aclu.org/blog)  on  September  29,  2014;  it  is 
reprinted  with  permission. 
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$1.56  Million  Settlement  for  Texas 
Jail  Death  Due  to  Drug  Withdrawal 

by  Matt  Clarke 


ONE  DAY  BEFORE  A TRIAL  WAS  SCHEDULED 

to  begin  in  a Texas  federal  district 
court,  Gregg  County  officials  agreed 
to  settle  a case  involving  the  death  of  a 
prisoner  who  was  denied  the  prescription 
medications  she  had  been  taking,  resulting 
in  fatal  seizures. 

Amy  Lynn  Cowling,  33,  was  arrested 
on  outstanding  traffic  and  minor  theft  war- 
rants and  booked  into  the  Gregg  County 
Jail  on  December  24,  2010.  Hours  later 
she  was  dead.  [See:  PLN,  Jan.  2012,  p.32; 
May  2011,  p.  16]. 

Cowling  had  been  taking  prescription 
methadone  and  alprazolam  (Xanax),  but  the 
jail  had  a policy  of  not  allowing  prisoners 
to  receive  those  medications.  Withdrawal 
from  both  drugs  was  known  to  potentially 
cause  seizures,  injury  and/or  death,  and 
requests  for  medical  care  by  Cowling,  her 
mother,  other  prisoners  and  jail  staff  were 
ignored.  An  autopsy  found  that  Cowling 
had  died  due  to  seizures  caused  by  with- 
drawal from  her  prescription  medications. 

Cowling’s  mother,  Vicki  Bankhead,  as 
well  as  her  estate  and  a representative  for 
her  three  children,  filed  a federal  civil  rights 
action  in  2011  pursuant  to  42  U.S.C.  § 1983 
against  Gregg  County.  Two  years  later  the 
parties  agreed  to  settle  the  case  for  a total 
of  approximately  $1.56  million. 

Cowling’s  children,  then  14,  17  and 
19  years  old,  received  $1.15  million  for  her 
wrongful  death  while  Bankhead  received  a 
net  award  of  $207,000  in  a separate  agreement 
that  included  an  additional  payment  of  around 
$200,000  to  the  three  children.  Attorney  fees 
paid  out  of  the  settlement  agreement  totaled 
$431,250,  plus  costs  of  $94,855.76. 

The  court-approved  settlement  was 
structured  with  95%  of  the  award  to  the  two 
younger  children  and  85%  of  the  award  to 
the  eldest  being  placed  in  an  annuity.  The 
remainder  will  be  used  to  fund  education 
costs,  with  $25,000  per  child  being  held 
by  the  court  to  pay  for  a car  and  $5,000  set 
aside  for  therapy  for  the  younger  children. 

“It  is  a tragic  situation,  and  we  believe 
that  the  children  were  fairly  compensated  and 
that,  hopefully,  Gregg  County  will  change 
their  policies  regarding  medications  and  pre- 
scriptions,” stated  attorney  Jimmy  M.  Negem. 


Gregg  County  Sheriff  Maxey  Cerliano 
was  praised  for  conducting  a thorough 
investigation  which  found  that  several 
guards  had  altered  records  related  to  the 
jail  staff’s  monitoring  of  Cowling,  who 
was  in  an  isolation  cell  when  she  died. 
Two  guards,  Tomeka  Cross,  36,  and  Brian 
West,  32,  were  charged  with  tampering  with 
a government  record  - a state  jail  felony. 
Four  other  guards,  one  of  them  a corporal, 
were  fired  and  a fifth  resigned. 

Following  Cowling’s  death,  the  Gregg 
County  Jail  added  two  weekly  visits  by 
nurse  practitioners  to  the  once-a-week 


On  August  20, 2014, a federal  district 
court  held  that  the  Iowa  Department 
of  Corrections  (DOC)  had  violated  a pris- 
oner’s due  process  rights  when  it  reassigned 
his  disciplinary  case  to  a new  administra- 
tive law  judge  (ALJ)  after  learning  that  the 
originally-assigned  ALJ  might  rule  in  the 
prisoner’s  favor. 

In  2010,  disciplinary  action  was  initi- 
ated against  state  prisoner  Joe  Louis  Byrd, 
who  was  accused  of  participating  in  the 
gang  rape  of  another  prisoner.  His  case  was 
assigned  to  long-time  ALJ  William  Soupene. 
After  meeting  briefly  with  Byrd  during  an 
evidentiary  hearing,  Soupene  continued  the 
hearing  for  further  investigation.  He  called 
the  DOC  investigator  and  DOC  central  of- 
fice, requesting  additional  information  and 
a credibility  statement  from  the  investigator 
because  there  did  not  appear  to  be  evidence 
to  support  the  rape  allegation  and  the  alleged 
victim  did  not  seem  credible.  Soupene  was 
told  the  investigation  had  been  pending  a 
long  time  and  there  should  be  sufficient 
evidence  already  available  in  the  record.  He 
said  he  would  dismiss  the  disciplinary  case 
unless  he  received  a credibility  statement 
from  the  DOC  investigator. 

Instead,  Deputy  Director  Diane  Wilder 
Tomlinson  ordered  the  warden  at  the  Ana- 
mosa  State  Penitentiary  (ASP)  to  transfer 


scheduled  visit  by  a County  Health  Author- 
ity doctor,  and  added  two  more  paramedics 
or  licensed  vocational  nurses  to  the  facil- 
ity’s staff. 

In  addition  to  Negem,  Cowling’s 
mother  and  estate  were  represented  by 
attorneys  Joe  M.  Worthington,  Jarom  T. 
Tefteller,  Charles  T.  Tefteller  and  Debbie 
Branscum.  See:  Bcmkhead  v.  Gregg  County, 
U.S.D.C.  (E.D.  Tex.),  Case  No.  2:ll-cv- 
00279-JRG.  P 

Additional  source:  www.marshallnewsmes- 
senger.  com 


the  case  to  the  ALJ  at  the  Newton  Correc- 
tional Facility.  That  ALJ  had  already  found 
four  other  prisoners  guilty  in  connection 
with  the  same  alleged  rape. 

“I  think  this  was  an  apparent  miscar- 
riage of  prison  justice,  one  of  the  biggest 
such  cases  that  I had  seen  during  my  time 
working  for  the  Department  of  Correc- 
tions,” Soupene  stated. 

After  initially  seeking  post-conviction 
relief  in  state  court  pro  se,  Byrd  filed  a 
federal  habeas  corpus  action  pursuant  to 
28  U.S.C.  § 2254,  claiming  the  transfer  of 
his  disciplinary  case  to  another  ALJ  in  mid- 
evidentiary  hearing  violated  his  due  process 
rights.  The  federal  district  court  agreed, 
rejecting  the  state’s  argument  that  the  case 
was  merely  transferred  from  one  unbiased 
ALJ  to  another  unbiased  ALJ,  which  did  not 
offend  due  process.  The  court  found  that  the 
change  in  decision-makers  in  the  middle  of 
the  case  - after  the  first  ALJ  had  started  an 
evidentiary  hearing  and  after  the  DOC  saw 
which  way  it  was  headed  - violated  the  due 
process  clause.  By  analogy,  a card  player 
cannot  re-deal  the  cards  after  he  has  seen 
and  dislikes  the  result  of  the  first  deal,  even 
if  the  second  deal  is  random  and  unbiased. 

The  district  court  also  rejected  the 
DOC’s  argument  that  it  had  the  statutory 
authority  to  change  ALJs  in  the  middle  of 


Iowa  DOC  May  Not  Switch  Administrative 
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California  Pays  $585,000  to  Settle  Suit  by  Prisoner 
Who  Lost  Eye  Due  to  Poor  Medical  Care 

by  Michael  Brodheim 


a disciplinary  case.  The  transfer  of  the  dis- 
ciplinary hearing  was  voided  and  the  case 
remanded  to  the  ALJ  at  ASP,  which  was  no 
longer  Soupene  as  he  had  since  retired.  See: 
Byrd  v.  State  of  Iowa,  U.S.D.C.  (N.D.  Iowa), 
Case  No.  l:12-cv-00099-EJM. 

The  district  court  stayed  its  judgment 
pending  an  appeal  by  Byrd,  who  challenged 
the  court’s  decision  to  remand  the  case  for 
another  hearing  rather  than  dismiss  the 
disciplinary  charge  due  to  misconduct  by 
prison  officials. 

On  March  23, 2015,  the  Eighth  Circuit 
dismissed  the  appeal  “for  lack  of  jurisdic- 
tion due  to  lack  of  standing.”  Byrd  has 
requested  rehearing  by  the  appellate  panel, 
contending  he  in  fact  has  standing  to  chal- 
lenge the  final  judgment  entered  by  the 
district  court.  Byrd  is  represented  by  Iowa 
City  attorney  Philip  B.  Mears. 

The  Iowa  DOC  had  previously  been 
criticized  for  improperly  communicating 
with  an  ALJ  in  a disciplinary  case  involv- 
ing state  prisoner  Randy  Linderman.  [See: 
PLN,  Feb.  2014,  p.26].  Areport  released  in 
February  2015  by  the  Office  of  Ombuds- 
man found  that  prison  officials  had  failed 
to  follow  their  own  policies  in  disciplinary 
cases,  in  violation  of  prisoners’  due  process 
rights.  The  DOC  disagreed  with  the  report 
and  refused  to  implement  a number  of  rec- 
ommendations made  by  the  Ombudsman 
in  the  Linderman  case.  FI 

Additional  source:  www.desmoinesregister.com 


CALIFORNIA  PRISON  OFFICIALS  PAID 

1585,000  to  former  prisoner  Frank 
Lucero  to  settle  his  federal  lawsuit  alleg- 
ing that  he  lost  an  eye  due  to  inadequate 
medical  care  received  while  serving  time 
for  a parole  violation  in  2008. 

Lucero  had  been  diagnosed  with 
glaucoma  in  his  left  eye  during  a prior 
incarceration.  Upon  his  return  to  prison  in 
February  2008,  he  repeatedly  requested  an 
appointment  with  an  ophthalmologist  so 
he  could  continue  to  receive  medication 
he  needed  to  relieve  the  pressure  in  his  eye. 

Lucero  did  not  receive  an  appointment 
or  the  medicine,  and  in  May  2008  his  cor- 
nea ruptured.  The  following  month  medical 
personnel  removed  his  left  eye. 

Lucero  retained  Pasadena  attorney 
Ronald  O.  Kaye,  who  filed  suit  raising  four 
causes  of  action  under  42  U.S.C.  § 1983, 
including  a claim  of  deliberate  indifFerence 
to  Lucero’s  serious  medical  needs  in  viola- 
tion of  the  Eighth  Amendment.  The  suit 
named  as  defendants  the  warden  of  the 
California  Institution  for  Men  at  Chino 
(CIM),  a medical  appeals  analyst,  CIM’s 
Chief  Medical  Officer  Dr.  Muhammad 
Farooq  and  Lucero’s  primary  care  physician, 
Dr.  Hoan  Nguyen.  Lucero  sought  compen- 


sation for  physical  and  personal  injuries  as 
well  as  special  and  punitive  damages. 

Three  days  before  the  case  was  set  to  go 
to  trial  in  June  2013,  Lucero  accepted  the 
defendants’ settlement  ofFer  of  1585,000  in 
exchange  for  dropping  the  doctors  from  the 
litigation  and  dismissing  the  suit.  According 
to  his  attorney,  the  doctors  were  dropped  to 
prevent  them  from  being  reported  to  the 
state  medical  board. 

Dr.  Nguyen  continues  to  work  at 
CIM.  Lucero,  who  has  been  fitted  with  a 
prosthetic  eye,  moved  to  Arizona  following 
his  release.  See:  Lucero  v.  Nguyen,  U.S.D.C. 
(C.D.  Cal.),  Case  No.  2:09-cv-02151- 
AGR.F1 

Additional  source:  Los  Angeles  Times 


Writing  to  Win 

Need  to  write  better?  Writing  to  Win  will 
teach  you  the  basics  of  howto  compose 
clear  and  convincing  written  and  oral 
legal  arguments!  270  pages  packed 
with  solid,  practical  advice  and  tips. 

$ 1 9.95  from  PLN's  Book  Store! 

See  page  69  for  more  information. 


Calling  for  Essays  by  Incarcerated  Americans, 
Prison  Workers,  and  Prison  Volunteers 

The  American  Prison  Writing  Archive  (APWA)  is  an  internet-based,  non- 
profit archive  of  first-hand  testimony  to  the  living  and  working  conditions 
experienced  by  incarcerated  people,  prison  employees, and  prison  volunteers. 
Anyone  who  lives,  works,  or  volunteers  inside  American  prisons  or  jails  can 
contribute  non-fiction  essays,  based  on  first-hand  experience: 5,000  word  limit 
(15  double-spaced  pages);  a signed  APWA  permission-questionnaire  must  be 
included  in  order  to  post  work  on  the  APWA.  All  posted  work  will  be  acces- 
sible to  anyone  in  the  world  with  internet  access.  For  more  information  and 
to  download  the  permissions-questionnaire,  go  to:  http://www.dhinitiative. 
org/projects/apwa/,  or  write  to:  APWA,  198  College  Hill  Road,  Clinton,  NY 
1 3323- 1218.  Sincerely— The  APWA  Editors. 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 

HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUMANRIGHTSDEFENSECENTER.ORG 

Prison  Legal  News 

Attn:  Carrie  Wilkinson 
PO  Box  1151 

Lake  Worth,  Florida  33460 
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Due  Process  Requires  Notice  Prior  to  Court-Ordered 
Deduction  from  Prisoners' Accounts 


The  Third  Circuit  Court  of  Appeals 
held  on  August  14,  2014  that  prison 
officials  must  provide  due  process  before 
seizing  funds  from  prisoners’  institutional 
accounts  to  satisfy  fines,  restitution  and 
other  costs  assessed  at  sentencing. 

Before  the  appellate  court  were  the 
consolidated  appeals  of  Pennsylvania  state 
prisoners  Domingo  Colon  Montanez  and 
Timothy  A.  Hale.  In  both  cases  the  fed- 
eral district  court  had  granted  summary 
judgment  to  the  defendants,  who  were 
Pennsylvania  Department  of  Corrections 
(PDOC)  officials. 

Montanez  and  Hale  alleged  violations 
of  their  Due  Process  Clause  rights  by  the 
PDOC’s  implementation  of  a program  that 
automatically  deducts  funds  from  prisoners’ 
accounts  to  pay  court-ordered  restitution, 
fines  and  costs. To  implement  the  1998  Act 
84  that  authorized  the  deductions,  prison 
officials  enacted  policy  DC-ADM-005, 
which  requires  the  seizure  of  20%  of  a pris- 
oner’s account  balance  that  exceeds  $10  for 
payment  towards  court-ordered  financial 
obligations. 

After  they  were  subjected  to  the  policy 
and  funds  were  deducted  from  their  ac- 
counts without  notice  or  an  opportunity 
to  be  heard,  Montanez  and  Hale  filed  suit. 

The  Third  Circuit  agreed  with  the 
district  court  that  Montanez’s  claim  was 
barred  by  the  applicable  two-year  statute 
of  limitations.  His  claim  accrued  in  April 
or  May  2000  after  the  PDOC  made  the 
first  deduction  from  his  account  under  the 
policy,  yet  Montanez  did  not  file  his  federal 
complaint  until  November  29, 2004. 

However,  the  Court  of  Appeals  found 
Hale’s  suit  was  timely  filed  and  addressed 
the  merits  of  his  argument.The  Court  noted 
his  claim  was  narrowly  focused  on  whether 
prisoners  must  be  provided  with  notice  of 
the  PDOC’s  policy  before  the  first  deduc- 
tion from  their  accounts  and,  if  so,  whether 
the  procedures  were  sufficient. 

To  satisfy  due  process,  prior  to  the  first 
deduction  from  a prisoner’s  account  the 
PDOC  must  disclose  the  total  amount  owed 
pursuant  to  his  or  her  sentence,  the  rate  at 
which  funds  will  be  deducted  and  which 
funds  are  subject  to  deduction.  Further, 


by  David  Reutter 

prisoners  must  be  provided  a meaningful  op- 
portunity to  object  to  the  policy’s  application 
before  the  first  deduction. 

The  PDOC  need  not  provide  a formal, 
judicial-like  hearing  before  the  deductions. 
The  appellate  court  also  found  the  PDOC’s 
“refusal  to  provide  exceptions  to  its  across- 
the-board  20%  rate  of  deduction”  was  not 
substantively  unreasonable.  Nonetheless, 
prison  officials  must  provide  an  opportunity 
for  prisoners  to  object  to  potential  errors  in 


On  September  24,  2014,  the  First 
Circuit  Court  of  Appeals  held  that 
Massachusetts  prison  officials  were  entitled 
to  qualified  immunity  for  segregating  a 
pretrial  detainee.  Accordingly,  the  Court 
reversed  the  prisoner’s  $47,500  damage 
award  plus  an  award  of  $258,000  in  attorney 
fees  and  $20,456.36  in  costs. 

Albert  Ford  was  confined  at  the  Mas- 
sachusetts Correctional  Institution  at  Cedar 
Junction  (MCI-Cedar  Junction).  He  was 
repeatedly  placed  in  the  Department  Dis- 
ciplinary Unit  (DDU),  a maximum-security 
housing  unit,  for  weapon  possession,  con- 
spiring to  introduce  heroin,  conspiring  to 
assault  other  prisoners  and  other  serious 
misconduct. 

Ford  violently  attacked  two  guards  and 
took  a nurse  hostage  in  2002.  He  stabbed 
both  guards  with  a 414-inch  shank,  then  held 
the  knife  to  the  nurse’s  throat.  One  guard 
required  immediate  medical  care  for  punc- 
ture wounds  to  his  mid-  and  lower  back. 

Ford  was  charged  with  armed  assault 
with  intent  to  murder.  At  a January  2003 
disciplinary  hearing,  he  was  also  sanctioned 
with  1 0 years  in  DDU  - the  maximum  pos- 
sible DDU  sanction. 

Ford  completed  his  original  sentence 
on  January  6,  2007  but  remained  incarcer- 
ated as  a pretrial  detainee  on  the  assault 
charges.  His  DDU  sanction  continued 
without  a hearing  despite  his  change  in 


the  deduction  process;  they  need  only  be 
provided  with  an  initial  notice  and  not  an  op- 
portunity to  be  heard  before  each  deduction. 

Finally,  the  Third  Circuit  held  the 
defendants  were  entitled  to  qualified  immu- 
nity. The  district  court’s  orderwas  therefore 
affirmed  in  part  and  reversed  in  part,  and 
the  case  remains  pending  on  remand.  See: 
Montanez  v.  Secretary  Pennsylvania  Depart- 
ment of  Corrections , 763  F.3d  257  (3d  Cir. 
2014). 


status  from  a sentenced  prisoner  to  a pretrial 
detainee. 

Ford  was  released  on  bail  in  March 
2007,  but  his  bail  was  revoked  three  months 
later  after  he  mailed  heroin  to  another 
prisoner.  He  returned  to  the  DDU  at  MCI- 
Cedar  Junction,  again  without  a hearing  to 
determine  if  the  DDU  sanction  should  be 
enforced. 

Ford  pleaded  guilty  to  assault  and  mail- 
ing heroin  to  a prisoner  on  April  30,  2008; 
he  was  sentenced  to  an  additional  prison 
term  with  credit  for  time  served.  His  DDU 
sanction  continued,  without  a new  hearing, 
after  his  conviction.  He  returned  to  the 
prison’s  general  population  on  August  4, 
2011  and  was  released  in  April  2012. 

Ford  filed  suit  in  federal  court,  alleging 
that  the  DDU  sanction  violated  his  substan- 
tive and  procedural  due  process  rights. 

The  district  court  granted  Ford  sum- 
mary judgment,  holding  that  prison  officials 
were  not  entitled  to  qualified  immunity  for 
violating  Ford’s  substantive  and  procedural 
due  process  rights  by  continuing  to  hold 
him  in  DDU  - a punitive  sanction  - when 
he  was  a pretrial  detainee. 

Following  a three-day  bench  trial  the 
court  awarded  damages  totaling  $47,500 
and  ordered  injunctive  relief,  requiring 
Ford’s  access  to  transitional  programs  and 
termination  of  his  10-year  DDU  sanction. 
[See:  PLN,  June  2012,  p.42].  The  court 


First  Circuit  Vacates  Massachusetts 
Prisoner's  $325,956.36  Damages, 
Attorney  Fee  Award 
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then  awarded  Ford  attorney  fees  totaling 
$258,000  and  costs  of  $20,456.36. 

The  state  appealed  and  the  First  Cir- 
cuit reversed,  finding  the  defendants  were 
entitled  to  qualified  immunity  on  both  of 
Ford’s  claims.  Accordingly,  the  appellate 
court  dismissed  the  $45,000  damage  award. 

The  Court  of  Appeals  also  held  that 
Ford’s  release  from  prison  mooted  his  eq- 


uitable relief  claims.  Nevertheless,  those 
claims  were  not  moot  when  the  district 
court  had  granted  injunctive  relief;  there- 
fore, the  First  Circuit  remanded  the  case 
to  determine  an  appropriate  amount  of  at- 
torney fees  and  costs  limited  to  the  district 
court’s  grant  of  injunctive  relief.  The  case 
remains  pending  on  remand.  See:  Ford  v. 
Bejider,  768  F.3d  15  (1st  Cir.  2014). 


Former  Prisoner  Receives  $50,000 
Settlement  for  Beating  by  Ohio  Jail  Guard 

by  Derek  Gilna 


Jordan  Sand,  18,  previously  incar- 
cerated  at  the  Lorain  County  jail  in 
Elyria,  Ohio  as  a juvenile  offender,  received 
a 150,000  settlement  from  the  county  after 
he  was  brutally  assaulted  in  2012  by  former 
guard  Marlon  Taylor.  Sand,  who  was  com- 
pleting the  balance  of  his  juvenile  sentence 
at  the  facility,  was  in  the  process  of  being 
moved  to  the  “hole”  by  Taylor  for  refusing 
to  take  his  anti-depressant  medication 
when  words  were  exchanged.  Taylor  then 
hit  Sand,  knocking  him  down. 

Security  cameras  captured  Taylor  strik- 
ing Sand,  who  curled  up  on  the  floor  in  a 
fetal  position  and  did  not  attempt  to  fight 
back.  Other  jail  deputies  intervened  and 
Taylor  was  fired  in  October  2012.  [See: 
TLA,  Jan.  2013,  p. 50]. 

In  an  action  brought  under  42  U.S.C.  § 
1983,  filed  in  the  Court  of  Common  Pleas 
in  Lorain  County,  Sand  alleged  violations 
of  his  Eighth  and  Fourteenth  Amendment 
rights  as  well  as  his  rights  under  Ohio  com- 
mon law,  alleging  that  Taylor  had  assaulted 
him  without  provocation  in  a “wanton  and 
reckless  manner,”  inflicting  severe  bodily 


injury,  and  that  he  had  received  no  medical 
care  from  jail  officials  during  the  two  weeks 
he  was  held  in  solitary  confinement  follow- 
ing the  incident. 

The  October  2013  settlement  between 
Sand,  Lorain  County,  Sheriff  Phil  R.  Stam- 
mitti  and  Taylor  did  not  provide  for  an 
admission  of  wrongdoing.  Criminal  charges 
initially  filed  against  Taylor  by  the  county 
prosecutor  were  dismissed  without  preju- 
dice; he  was  later  charged  in  federal  court, 
pleaded  guilty  and  received  an  18 -month 
prison  sentence  on  January  14, 2014.  [See: 
TLA,  Sept.  2014,  p.56]. 

Sand’s  attorneys  had  alleged  in  their 
complaint  that  the  assault  by  Taylor  was 
caused  in  part  due  to  ineffective  training  and 
supervision  of  jail  staff  by  the  sheriff,  and  that 
jail  officials  were  negligent  in  not  ensuring 
that  Sand  received  appropriate  medical  care 
after  he  was  assaulted  and  injured.  See:  Sand 
v.  Lorain  County,  U.S.D.C.  (N.D.  Ohio), 
Case  No.  l:13-cv-01894-DAP.  FI 

Additional  source:  http.V/chronicle.north- 
coastnow.com 
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Easing  Residency  Restrictions  Helps  Curb 
Homelessness  Among  Registered  Sex  Offenders 


SPURRED  BY  A GROWING  NUMBER  OF 
homeless  registered  sex  offenders,  some 
states,  cities  and  towns  have  begun  relaxing 
stringent  restrictions  on  where  sex  offenders 
may  live  - a trend  supported  by  public  of- 
ficials and  advocates  who  argue  that  such  a 
strategy  actually  creates  a safer  environment 
for  everyone. 

Rather  than  posing  a greater  threat 
to  the  community,  registered  sex  offenders 
are  easier  for  authorities  to  track  under  the 
lesser  restrictions  because  they  have  more 
latitude  to  find  stable  housing  - which  in 
turn  lowers  the  risk  they  will  re-offend, 
according  to  officials  who  have  success- 
fully lobbied  to  relax  so-called  sex  offender 
“buffer  zones.” 

Beginning  in  the  mid-1990s,  states 
and  cities  began  passing  laws  that  limited 
where  registered  sex  offenders  could  live, 
preventing  them  from  settling  near  schools, 
playgrounds,  day  care  centers  and  other 
places  where  children  congregate.  The  idea, 
experts  said,  was  to  keep  sex  offenders 
from  committing  new  crimes  - even  those 
whose  original  offenses  did  not  involve 
minors.  About  30  states  and  thousands  of 
cities  and  towns  nationwide  now  have  such 
laws,  while  other  jurisdictions  continue  to 
enact  them. 

However,  a growing  number  of  com- 
munities are  eliminating  or  scaling  back 
housing  restrictions  because  research 
reveals  they  don’t  prevent  repeat  offenses. 
Rather,  officials  say,  they  make  it  so  dif- 
ficult for  registered  sex  offenders  to  find 
suitable  housing  that  many  become  home- 
less, making  them  harder  to  track  and 
straining  homeless  support  programs  and 
resources. 

“You  track  where  they  live,  you  check 
in  on  them,  but  you  let  them  live  at  home, 
where  they’re  comfortable  and  stable,”  said 
Scott  Crevier,  a councilman  in  DePere, 
Wisconsin,  south  of  Green  Bay.  DePere 
eliminated  its  500-foot  sex  offender  hous- 
ing buffer  in  2013  after  reviewing  data  that 
indicated  the  restriction  was  not  effective. 
“I  feel  we’re  actually  safer  than  a lot  of 
other  towns  in  the  state  that  have  them,” 
he  said. 

A 2013  study  of  housing  restrictions 


by  Matt  Clarke 

in  Michigan  and  Missouri  by  the  U.S. 
Department  of  Justice  found  that  such 
policies  “had  little  effect”  on  sex  offender 
recidivism.  Experts  have  also  cited  re- 
search that  indicates  the  vast  majority  of 
sex  offenses  involving  children  are  not 
committed  by  strangers,  but  by  individuals 
who  have  an  established  connection  to  the 
victims  such  as  family  members,  teachers 
and  coaches. 

The  problem  of  sex  offender  buffer 
zones  is  especially  acute  in  the  nation’s 
largest  cities  and  most  heavily-populated 
states.  For  example,  three  residents  of  an 
outdoor  encampment  in  Florida,  represent- 
ed by  the  ACLU,  sued  Miami-Dade  County 
in  October  2014,  claiming  the  county  had 
forced  them  and  hundreds  of  other  sex  of- 
fenders into  homelessness  due  to  residency 
restrictions  that  left  them  “unable  to  locate 
stable,  affordable  housing.”  See:  Doe  v. 
Miami-Dade  County,  U.S.D.C.  (S.D.  Fla.), 
Case  No.  l:14-cv-23933-PCH. 

Miami-Dade  County  has  long  been 
criticized  for  its  residency  restrictions.  In 
2006,  a camp  under  the  Julia  Tuttle  Cause- 
way grew  to  include  more  than  100  homeless 
sex  offenders,  as  there  was  nowhere  else 
they  could  legally  reside.  Offenders  who 
were  removed  from  the  camp  and  offered 
temporary  housing  leases  were  thrown  back 
onto  the  street  if  they  couldn’t  pay  rent  when 
the  leases  began  to  expire  in  July  2010.  [See: 
PLN,  March  2011,  p.  13;  Dec.  2009,  p.14; 
July  2009,  p.36;  June  2008,  p.  1 ]. 

Because  the  county  had  since  closed 
the  area  under  the  causeway  and  posted  “no 
trespassing”  signs,  the  evicted  offenders  had 
literally  nowhere  else  to  go,  forcing  Miami- 
Dade  officials  to  eventually  eliminate  some 
of  the  county’s  2,500-foot  buffer  zones. 

In  July  2014,  commissioners  in  Palm 
Beach  County,  Florida  voted  to  allow  sex 
offenders  to  live  closer  to  schools  and  other 
places  with  concentrations  of  children, 
largely  in  response  to  a lawsuit  filed  by  an 
offender  who  claimed  the  county’s  housing 
restrictions  rendered  him  homeless. 

“We  realized  the  law  was  costing  the 
taxpayers  money  [for  homeless  services]  and 
was  causing  more  problems  than  it  was  solv- 
ing,” said  county  attorney  Denise  Nieman. 


In  2012,  the  Arizona  Republic  con- 
ducted an  eight-month  review  of  gaps  in 
monitoring  registered  sex  offenders  in 
Phoenix.  A 129-page  study  previously  pub- 
lished by  Arizona  State  University  (ASU) 
found  that  about  three-fourths  of  the  sex 
offenders  in  Phoenix  either  did  not  live  at 
the  address  they  had  registered  or  had  not 
registered  at  all. 

“The  system  was  completely  and 
utterly  dysfunctional  the  way  it  was  set 
up,”  said  ASU  professor  Charles  Katz,  the 
study’s  lead  researcher. 

Further,  a 2011  report  by  the  Cali- 
fornia Sex  Offender  Management  Board 
cited  a 101%  increase  in  the  number  of 
homeless  registered  sex  offenders  within 
one  year  after  the  enactment  of  a statewide 
buffer  zone  that  prohibited  sex  offenders 
from  living  within  2,000  feet  of  schools 
and  parks.  By  March  2011,  one-third  of 
all  registered  sex  offenders  in  California 
were  listed  as  transient.  [See:  PLN,  Sept. 
2014,  p.20]. 

The  main  obstacle  to  easing  sex  of- 
fender housing  restrictions  in  California  and 
elsewhere  is  the  perception  that  reducing  or 
eliminating  buffer  zones  makes  politicians 
look  soft  on  crime. 

“It’s  an  ongoing  dilemma,  and  I think 
that  legislators  grapple  with  it.  Research- 
ers grapple  with  it.  I’m  not  sure  that 
there’s  a quick  or  easy  answer,”  stated  Jill 
Levenson,  an  associate  professor  at  Lynn 
University  in  Boca  Raton,  Florida  and  a 
leading  researcher  on  the  topic.  “Nobody 
wants  to  be  the  public  face  of  leniency  for 
sex  offenders.” 

David  Prater,  district  attorney  in  the 
county  that  includes  Oklahoma  City, 
agreed.  “No  politician  wants  to  be  labeled 
the  guy  who  lessens  restrictions  on  sex  of- 
fenders,” he  said.  Prater,  along  with  other 
Oklahoma  prosecutors,  has  tried  - without 
success  - to  convince  the  state  to  relax  its 
2,000-foot  buffer  zone. 

In  August  2014,  the  Dallas  City 
Council  abandoned  a proposal  to  institute 
residency  restrictions  for  the  nearly  4,000 
registered  sex  offenders  living  in  the  city. 
Councilman  Jerry  Allen  spearheaded  the 
proposal,  but  said  he  reversed  his  position 
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and  lobbied  against  the  restrictions  after  he 
“looked  for  research”  to  support  his  proposal 
but  found  none. 

In  Arizona,  registered  sex  offenders 
must  re-register  the  location  where  they 
are  staying  every  90  days,  even  if  that  loca- 
tion is  a street  corner  or  an  abandoned  lot. 
Some  offenders  are  prohibited  from  resid- 
ing within  1,000  feet  of  a public  or  private 
school  or  child-care  facility;  apartment 
owners  are  prohibited  from  renting  more 
than  10%  of  their  units  to  registered  sex 
offenders. The  Phoenix  Crime-Free  Multi- 
Housing  Program  discourages  landlords 
from  renting  to  any  convicted  felon. 

Because  city  ordinances  prohibit 
trespassing,  loitering  and  camping  on  the 
street,  the  homeless  in  Phoenix  are  at  risk  of 
violating  the  law  unless  they  live  in  shelters. 
But  many  shelters  banned  sex  offenders  af- 
ter a 2007  incident  in  which  a registered  sex 
offender  living  at  Central  Arizona  Shelter 
Services  (CASS)  in  downtown  Phoenix 
sexually  assaulted  a girl  in  a nearby  park. 
CASS  continues  to  offer  daytime  social 
services  to  sex  offenders,  such  as  hot  meals, 
showers,  medical  and  dental  treatment, 
mental  health  care,  substance  abuse  coun- 
seling, job  training  and  education  programs, 
but  not  housing. 

The  U.S.  Department  of  Justice  has 
found  that  the  likelihood  of  registered  sex 
offenders  committing  another  sex  offense 
was  just  5.9%  nationally-  one  of  the  lowest 
recidivism  rates  among  ex-felons  - and  an 
Arizona  study  found  the  recidivism  rate  of 
registered  sex  offenders  in  Phoenix  to  be 
around  6%. 

“Not  that  every  sex  offender  is  a raving 
maniac  who’s  going  to  do  awful  things,  but 
I would  hate  to  prove  that  this  is  a problem 
because  something  terrible  happens,”  said 


David  Bridge,  managing  director  of  the 
Human  Services  Campus,  a central  Phoenix 
nonprofit  that  assists  the  homeless.  “Regis- 
tering them  to  street  corners  - if  the  intent 
of  the  law  is  public  safety,  I’m  not  sure  how 
that  increases  public  safety.” 

The  city  of  Elkhorn,  Wisconsin  passed 
a law  in  October  2014  banning  sex  offend- 
ers from  living  within  2,000  feet  of  places 
such  as  schools  and  parks.  Mayor  Brian 
Olson  said  local  residents  applauded  the 
policy,  imposed  by  the  city  council  in  re- 
sponse to  an  influx  of  sex  offenders  released 
from  the  nearby  county  jail. 

“I  think  people  were  afraid  to  speak  up 
on  the  issue,  and  that  there  was  a bit  of  a 
sigh  of  relief,”  Olson  said.  “We’re  just  trying 


The  family  of  a prisoner  killed 
while  working  on  a road  crew  in 
Georgia  accepted  a 1500,000  settlement 
in  a wrongful  death  suit.  The  main  cause 
of  action  was  predicated  upon  a failure  to 
train  employees. 

Prisoner  John  F.  Glass,  40,  was  as- 
signed to  a road  crew  at  the  Troup  County 
Correctional  Institution  on  November  14, 
2007  when  he  was  involved  in  a fatal  ac- 
cident. Glass  and  five  other  workers  were 
cutting  grass  and  picking  up  trash  along  a 
road  in  Troup  County  when  another  pris- 
oner’s tractor  became  stuck. 

The  supervisor,  guard  Donrell  Gates, 
ordered  Glass  and  Smith  to  attach  a chain 
to  a van  to  pull  the  tractor  and  bush  hog  out 
of  an  embanked  ditch.  As  they  were  doing 
so,  a rock  flew  out  from  beneath  the  bush 
hog,  striking  Glass  in  the  throat. 


to  keep  our  kids  safe,  and  just  did  what  a 
lot  of  other  communities  around  the  state 
have  done.” 

But  critics  say  such  residency  restric- 
tions, while  politically  popular,  provide  a 
false  sense  of  security  because  they  make  it 
more  difficult  for  registered  sex  offenders  to 
find  suitable,  stable  housing,  which  would 
help  them  avoid  re-offending. 

“Politicians  really  need  to  bite  the 
bullet  and  recognize  that ...  public  hysteria 
does  not  lead  to  good  public  policy,”  ob- 
served Jeanne  Baker,  a cooperating  attorney 
with  the  ACLU  of  Florida.  PI 

Sources:  Arizona  Republic,  Wall  Street 
Journal 


For  three  to  five  minutes  before  he  lost 
consciousness,  Glass  waved  frantically  to 
those  around  him  for  help,  as  he  bled  pro- 
fusely from  the  wound.  He  was  pronounced 
dead  at  a local  hospital. 

His  estate,  which  included  a minor 
son,  alleged  Troup  County  had  failed  to 
train  prisoners  and  work  supervisors  on  the 
operation  of  tractors  or  bush  hogs.  Neither 
Gates  nor  county  officials  had  read  a manual 
that  warned  against  operating  bush  hogs  on 
embankments,  and  a county  policy  was  not 
followed  that  required  a service  truck  be 
dispatched  to  free  stuck  tractors. 

Following  four  years  of  litigation,  the 
case  settled  before  trial  for  $500,000.  Glass’ 
estate  was  represented  by  attorneys  from  the 
Law  Offices  of  Michael  L.  Neff  in  Atlanta. 
See:  Glass  v.  Gates,  Troup  County  Superior 
Court  (GA),  Case  No.  09-CV-1001.  Pt 
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Maryland  County  Jail  Guards  Receive  Rights 
Mirroring  Those  of  State  Prison  Guards 


Anew  Maryland  law  extends  legal 
rights  to  guards  at  two  county  jails 
during  investigations  and  disciplinary  pro- 
ceedings similar  to  those  provided  to  guards 
in  state  prisons  and  several  other  counties. 
Then-Governor  Mark  OMalley  signed 
legislation  in  April  2013  that  grants  the 
protections  to  guards  at  the  Allegany  and 
Harford  County  jails. 

Maryland’s  Correctional  Officers’  Bill 
of  Rights  (COBOR),  which  covers  state 
prison  guards,  provides  that  guards  cannot 
be  required  to  disclose  financial  or  family 
information  unless  the  disclosure  is  required 
by  state  or  federal  law  or  the  information  is 
necessary  to  investigate  a possible  conflict  of 
interest.  The  new  law  extends  those  rights 
to  jail  guards  in  Allegany  and  Harford 
counties. 

Unlike  COBOR,  the  new  statute  does 
not  enumerate  or  define  “misconduct”  but 
does  specify  procedures  for  brutality  com- 
plaints, which  COBOR  doesn’t. 

“However,  COBOR  does  specify 
that  an  appointing  authority  may  not 
recommend  disciplinary  action  against 
a correctional  officer  for  excessive  use  of 
force  against  an  inmate  based  solely  on  the 
uncorroborated  statement  of  the  inmate 
unless  the  appointing  authority  determines 
that  there  exists  any  indicia  of  reliability  to 
support  the  inmate’s  allegation,”  according 
to  fiscal  and  policy  notes  attached  to  the 
legislation. 

The  notes  further  state  that  the  law  is 
not  intended  to  limit  the  county  sheriffs’ 
authority  to  regulate  the  management  of 
their  jails  “by  reasonable  means  including 
the  transfer  and  reassignment  of  employees 
if  (1)  that  action  is  not  punitive  in  nature, 
and  (2)  the  appointing  authority  determines 
that  action  to  be  in  the  best  interests  of  the 
internal  management”  of  the  facilities. 

COBOR  requires  that  a guard  under 
investigation  must  be  advised,  at  least  24 
hours  before  an  interview,  of  the  name,  rank 
and  command  of  the  person  in  charge  of 
the  investigation,  the  interviewing  officer 
and  each  person  who  will  be  present  during 
the  interview.  The  new  law  contains  no  such 
timeframe  for  notification. 

The  statute  does,  however,  include 
procedures  concerning  the  issuance  of  sub- 
poenas; it  also  requires  the  hearing  board  to 


put  in  writing  any  decision,  order  or  action 
taken  and  accompanying  findings  of  fact. 

The  managing  official  in  Harford 
County  does  not  have  the  ability  to  agree  to 
the  finality  of  a hearing  board  decision  with 
a certified  bargaining  representative  for  the 
jail  guards,  while  in  Allegany  County  the 
managing  official  does  have  that  ability.  In 
both  counties,  the  “decision  of  the  hearing 
board  is  final  if  the  managing  official  is  an 
eyewitness  to  the  underlying  incident.” 


Rhode  Island’s  Supreme  Court  has 
affirmed  the  convictions  of  two  former 
state  prison  guards  who  were  found  guilty 
of  assaulting  multiple  prisoners.  The  Court 
said  the  cases  “present  a rare  look  into  the 
dark  side  of  prison  life  and  the  human  cost 
and  institutional  consequences  that  result 
when  rogue  correctional  officers  deviate 
from  established  prison  standards.” 

The  charges  against  former  DOC 
Capt.  Gualter  Botas,  44,  and  Lt.  Ken- 
neth Viveiros,  65,  stemmed  from  their 
mistreatment  of  prisoners  at  state  cor- 
rectional facilities  in  2005  and  2006.  Both 
were  fired  on  February  12, 2007  following 
their  convictions  on  misdemeanor  counts 
of  beating  prisoners  Robert  Houghton, 
Anthony  Romano,  Jose  Gonzalez  and  Mat- 
thew Gumkowski.  Botas  also  was  charged 
with  an  assault  on  prisoner  Michael  Walsh 
- whom  he  allegedly  forced  to  eat  his  own 
feces.  [See:  PLN,  Aug.  2007,  p.28;  Aug. 
2006,  p.42]. 

On  July  18,2013,  Superior  Court  Judge 
Daniel  A.  Procaccini  sentenced  Botas  to  18 
months  in  prison  and  18  months  suspended 
after  rejecting  a motion  to  reduce  his  sen- 
tence. [See:  PLN,  Feb.  2014,  p.56].  Due  to 
Botas’  rank  within  the  corrections  depart- 
ment, Procaccini  explained,  the  former 
captain  “must  be  held  to  a higher  standard 
than  the  average  citizen.”The  judge  said  Bo- 
tas was  in  “complete  control”  of  the  day  shift 
at  the  facility  where  the  assaults  occurred, 
and  participated  in  “unprovoked  attacks” 
that  the  judge  described  as  “humiliating” 


In  2015,  similar  legislation  was  in- 
troduced (HB115)  to  extend  the  rights 
provided  under  COBOR  to  jail  guards  in 
Carroll  County.  The  legislature  passed  the 
bill  on  March  30,  2015  and  it  is  currently 
pending  the  governor’s  approval. 

See:  Department  of  Legislative  Services, 
Maryland  General  Assembly,  2013  Ses- 
sion, Fiscal  and  Policy  Notes  for  HB255 
and  HB346 


and  of  a “sadistic  variety.” 

Botas’  attorney,  John  Lynch,  Jr.,  had 
sought  a reduced  sentence,  saying  that 
Botas’  family  was  dependent  on  him.  He 
takes  care  of  his  elderly  parents,  buying  their 
groceries  and  handling  their  bills,  Lynch 
argued.  If  sent  to  prison,  Botas  could  lose 
his  job  and  his  home  to  foreclosure. 

Judge  Procaccini  admitted  being  in  a 
quandary,  understanding  that  Botas  was 
the  “sole  breadwinner”  and  “sole  caretaker” 
for  his  family.  “I’m  really  put  in  a tough 
spot  in  this  case,”  he  said,  though  he  added, 
correctly,  that  “All  sentences  are  a burden 
for  families.” 

Assistant  Attorney  General  Stacey 
Veroni  countered  that  “[Botas]  had  five 
years  to  consider  things  and  get  his  affairs 
in  order.”  She  urged  the  judge  not  to  change 
the  original  sentence  imposed  in  2008. 

Meanwhile,  Viveiros,  who  was  sen- 
tenced to  nine  months  in  prison  and  27 
months  suspended,  continued  to  receive  a 
monthly  state  pension  check  of  14,015.60 
- $48,187  annually  - despite  his  conviction. 
Viveiros’pension  cannot  be  revoked  because 
he  was  convicted  of  misdemeanors  and 
not  felonies,  according  to  Joy  Fox,  spokes- 
woman for  the  General  Treasurer’s  office. 

At  trial,  the  prisoners  testified  that 
Botas  and  V iveiros  were  both  present  when 
the  assaults  occurred.  The  first  happened  on 
June  7, 2005,  when  Gumkowski  was  escort- 
ed to  an  office,  handcuffed  and  questioned 
about  a $20  bill  he  had  been  caught  with 
the  day  before.  Gumkowski  said  he  cursed 
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Botas,  who  responded  by  punching  him  in 
the  face,  splitting  his  skin  open  near  his  eye. 

Houghton  testified  that  he  was  es- 
corted from  a holding  cell  to  Botas’  office 
on  December  23, 2005,  and  questioned  as 
to  whether  he  had  information  about  a par- 
ticular prisoner  on  his  work  crew.  During 
the  interrogation,  Houghton  told  the  court, 
Botas  hit  him  with  a telephone  book  and 
Viveiros  “backhanded”  him. 

Another  assault  occurred  on  January 
30,  2006,  when  Romano  was  questioned 
about  a telephone  number  that  had  been 
found  on  a piece  of  paper  in  his  pocket 
a few  days  earlier.  Romano  testified  that 
Viveiros  hit  him  on  the  head  with  a plastic 
clipboard  and  phone  book,  and  that  Botas 
“backhanded”  him  and  pushed  him  into  a 
metal  filing  cabinet. 

Finally,  Gonzalez  stated  that  on  Feb- 
ruary 14, 2006  he  went  to  see  Botas  about 
food  that  had  been  seized  from  his  locker 
the  night  before.  He  mistakenly  called 
Botas  “lieutenant,”  making  the  captain 
“very  angry.”  Botas  struck  him  in  the  face 
“a  couple  of  times”  and  hit  him  in  the  head 
with  a bag  of  food,  a package  of  paper  and 
a phone  book.  Gonzalez  also  claimed  that 
Botas  grabbed  his  testicles  and  “pulled 
down  real  hard.” 

After  a 17-day  trial,  Botas  was  found 
guilty  of  seven  counts  of  simple  assault  and 
Viveiros  was  convicted  on  four  counts.  Both 
appealed  to  the  Rhode  Island  Supreme 
Court,  which  affirmed  in  separate  rulings. 
The  Supreme  Court  found  no  error  in 
the  lower  court’s  refusal  to  sever  the  trial, 
preclude  the  testimony  of  a prisoner  and 


deny  motions  for  a new  trial,  or  in  the  jury 
instructions. The  Court  also  rejected  Botas’ 
claim  that  he  was  prejudiced  by  a discovery 
violation  related  to  pornographic  pictures 
found  in  his  desk  that  were  shown  to  Ro- 
mano to  make  him  “feel  a little  better”  after 


Minnesota  prisoner  Michael 
Dahlin  filed  suit  on  November  22, 
2012  against  state  prison  officials,  alleging 
discrimination  due  to  his  disabilities  in 
violation  of  the  Minnesota  Human  Rights 
Act  (MHRA). 

Dahlin  suffered  from  disorders  that 
included  spinal  stenosis,  chronic  back  pain, 
degenerative  disc  disease,  pelvic  floor  dis- 
ease and  depression,  among  other  ailments. 
Under  Minnesota  law,  a prisoner  is  required 
to  work  unless  excused  as  a result  of  illness 
or  physical  disability;  otherwise,  he  or  she 
may  be  subject  to  disciplinary  confinement. 

Dahlin  had  been  incarcerated  at  Oak 
Park  Heights  before  his  transfer  to  Rush 
City  on  December  22,  2011.  His  medical 
work  restrictions  expired  on  October  1, 
2011  but  he  was  unable  to  work  any  time 
afterwards  due  to  his  medical  conditions. 
As  punishment  he  was  placed  in  a confine- 
ment cell  for  22  hours  a day  for  at  least  90 
days,  on  four  or  more  occasions.  Every 
attempt  he  made  to  attain  a job  that  accom- 
modated his  disabilities  or  to  be  placed  in  a 


being  assaulted.  See:  State  v.  Viveiros,  45 
A.3d  1232  (R.I.  2012)  and  State  v.  Botas, 
71  A.3d  430  (R.I.  2013).  P 

Additional  sources:  www.questia.com, 
www.providencejournal.  com 


medical  unit  where  he  did  not  have  to  work 
was  denied.  The  physical  therapist  at  Rush 
City  refused  to  recommend  further  work 
restrictions  for  him. 

Following  mediation,  the  Minnesota 
DOC  agreed  to  provide  training  to  its  em- 
ployees on  the  rights  of  offenders  and 
obligations  of  correctional  facilities  with 
respect  to  disability  discrimination  and  ac- 
commodations under  the  MHRA  and  the 
Americans  with  Disabilities  Act.  The  state 
also  agreed  to  pay  $ 1 0,000  in  attorney  fees, 
plus  an  undisclosed  sum  to  cover  the  cost 
of  the  mediation. 

Additionally,  prison  officials  withdrew 
disciplinary  actions  taken  against  Dahlin 
for  not  working  and  changed  his  status  to 
“Authorized/Medical  Idle.” 

Dahlin  was  represented  by  attorney 
Justin  M.  Page  with  Mid- Minnesota  Legal 
Aid  and  by  the  Minnesota  Disability  Law 
Center.  See:  Dahlin  v.  Minnesota  DOC, 
Ramsey  County  District  Court,  Second 
Judicial  District  (MN),  Case  No.  62 -CV- 
12-9021.  FI 


Disabled  Minnesota  Prisoner  Settles  Discrimination 
Lawsuit  for  $1 0,000,  Other  Relief 

by  Robert  Warlick 
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When  is  a Person  too  Insane  to  Execute? 


The  Fifth  Circuit  Court  of  Appeals 
is  hearing  arguments  to  determine 
whether  a Texas  death  row  prisoner  is  too 
mentally  ill  to  execute  for  murdering  his  in- 
laws as  their  daughter  and  granddaughter 
looked  on. 

The  appellate  court  issued  a stay  on 
December  3,2014  for  Scott  Panetti,56,less 
than  12  hours  before  he  was  scheduled  to 
be  executed  for  the  1992  deaths  of  Joe  and 
Amanda  Alvarado,  his  wife’s  parents.  The 
Court  of  Appeals  stated  in  its  order  that 
the  stay  was  granted  “to  allow  us  to  fully 
consider  the  late  arriving  and  complex  legal 
questions  at  issue  in  this  matter.” 

“We  are  grateful  that  the  court  stayed  to- 
night’s scheduled  execution  of  Scott  Panetti, 
a man  who  has  suffered  from  schizophrenia 
for  three  decades,  for  a careful  review  of  the 
issues  surrounding  his  competency,”  stated 
Panetti’s  attorneys,  Gregory  W.  Wiercioch 
and  Kathryn  M.  Kase. 

“Mr.  Panetti’s  illness,  schizophrenia, 
was  present  for  years  prior  to  the  crime, 
profoundly  affected  his  trial,  and  appears 
to  have  worsened  in  recent  years,”  they 
continued.  “Mr.  Panetti  has  not  had  a com- 
petency evaluation  in  seven  years,  and  we 
believe  that  today’s  ruling  is  the  first  step 
in  a process  which  will  clearly  demonstrate 
that  Mr.  Panetti  is  too  severely  mentally  ill 
to  be  executed.” 

The  Texas  Attorney  General’s  office 
disputed  their  contentions.  In  a brief  filed 
with  the  court,  state  officials  said  Panetti’s 
claims  of  incompetence  had  been  “tried,  ap- 
pealed, reviewed  in  state  and  federal  habeas 
proceedings  and  conclusively  put  to  rest.” 

The  brief  included  an  affidavit  from  Dr. 
Joseph  V.  Penn,  director  of  Mental  Health 
Services  for  the  Texas  prison  system,  in 
which  he  stated  that  none  of  the  14  mental 
health  staffers  who  have  met  with  Panetti 
since  2004  had  “identified  any  clinical  signs 
and  symptoms  indicating  a psychiatric  di- 
agnosis or  required  the  need  for  additional 
mental  health  or  psychiatric  treatment  such 
as  psychotropic  medications.” 

Panetti’s  supporters  have  long  argued 
that  executing  him  would  violate  the  Eighth 
Amendment’s  prohibition  on  cruel  and 
unusual  punishment,  and  that  his  death  sen- 
tence should  be  commuted  to  life  in  prison. 
The  case  has  attracted  the  attention  of 


by  Matt  Clarke 

even  the  most  ardent  conservatives. 

“Texas  was  about  to  cross  a line  by 
executing  a severely  mentally  ill  man,” 
said  Mark  Hyden,  national  coordinator  for 
Conservatives  Concerned  About  the  Death 
Penalty.  “A  wide  array  of  conservative  and 
faith  leaders  have  spoken  out  in  record 
numbers  about  this  case.  We  have  made  it 
abundantly  clear  that  numerous  conserva- 
tives and  Evangelicals  view  executing  those 
who  are  mentally  ill  as  a violation  of  our 
values  as  Americans.” 

Even  former  Texas  Governor  Mark 
White,  whose  tenure  in  office  included  19 
executions,  argued  that  Panetti  should  not 
be  put  to  death. 

“There  are  incredibly  close  and  dif- 
ficult calls  that  have  to  be  made  to  either 
allow  or  prohibit  the  death  penalty  from 
being  carried  out,”  said  White.  “But  Scott 
Panetti’s  plea  for  clemency  is  no  such  case. 
He  is  a severely  mentally  ill  man.  His  trial 
was  a sham.  And  executing  Panetti  would 
say  far  more  about  us  than  it  would  about 
the  man  we  are  attempting  to  kill.” 

Panetti  had  been  hospitalized  at  least 
14  times  for  paranoid  delusions,  schizo- 
phrenia, auditory  hallucinations  and  bipolar 
disorder  before  he  shot  and  killed  his  moth- 
er-in-law  and  father-in-law.  He  represented 
himself  at  trial,  sometimes  wearing  a purple 
cowboy  outfit.  His  requested  witnesses  in- 
cluded Jesus  Christ  and  John  F.  Kennedy. 
Prosecutors  suggested  that  he  was  faking 
his  mental  illness;  the  jury  apparently 
agreed,  rejecting  his  insanity  plea,  and  he 
received  the  death  penalty. 

Court  filings  over  the  years  tell  a tale 
of  Panetti’s  first  diagnosis  of  schizophrenia 
in  1978  after  he  was  taken  to  Brooke  Army 
Medical  Center  for  treatment  of  bums  suf- 
fered in  an  accident  while  working  as  an 
electrical  lineman. 

According  to  documents  filed  with  the 
U.S.  Supreme  Court,  Panetti’s  first  wife, 
Jane,  had  him  committed  to  a psychiatric 
facility  in  May  1986  after  he  nailed  shut  the 
curtains  in  their  home,  buried  some  of  their 
furniture  in  the  backyard  and  conducted  an 
exorcism  of  the  devil  from  their  house  that 
involved  spraying  water  on  valuables  he 
had  not  buried. 

The  Supreme  Court  held  in  Ford  v. 
Wainwright,  All  U.S.  399  (1986)  that 


executing  people  who  are  insane  is  uncon- 
stitutional. Further,  in  Atkins  v.  Virginia, 
536  U.S.  304  (2002),  the  Court  found  that 
executing  defendants  who  are  intellectually 
disabled  - formerly  known  as  mental  retar- 
dation - violates  the  Eighth  Amendment’s 
ban  on  cruel  and  unusual  punishment,  but 
that  states  can  define  who  is  considered 
intellectually  disabled. 

“The  risk  ‘that  the  death  penalty  will 
be  imposed  in  spite  of  factors  which  may 
call  for  a less  severe  penalty’  ...  is  en- 
hanced, not  only  by  the  possibility  of  false 
confessions,  but  also  by  the  lesser  ability 
of  mentally  retarded  defendants  to  make  a 
persuasive  showing  of  mitigation  in  the  face 
of  prosecutorial  evidence  of  one  or  more 
aggravating  factors....  Mentally  retarded 
defendants  in  the  aggregate  face  a special 
risk  of  wrongful  execution,”  the  Court 
wrote  in  Atkins. 

More  recently,  in  May  2014  the  Su- 
preme Court  held  that  states  cannot  use 
a “bright- line”  IQ  test  score  to  determine 
whether  someone  is  intellectually  disabled 
for  the  purpose  of  deciding  whether  they 
can  be  executed.  See:  Flail  v.  Florida,  134 
S.Ct.  1986(2014). 

Yet  states  persist  in  seeking  the  death 
penalty  against  defendants  who  have  obvi- 
ous mental  health  problems.  Nor  is  Panetti’s 
case  the  only  one  in  Texas  that  has  prompt- 
ed experts  and  observers  to  question  how 
insane  mentally  ill  prisoners  must  be  before 
they  are  considered  too  insane  to  execute. 

Another  extreme  example  is  Andre 
Lee  Thomas,  who  is  awaiting  execution 
in  a Texas  psychiatric  prison  for  stabbing 
to  death  his  estranged  wife,  his  4-year-old 
son  and  his  wife’s  13-month-old  daughter, 
cutting  out  the  children’s  hearts  and  part  of 
a lung  he  mistook  for  his  wife’s  heart,  and 
using  different  knives  so  the  victims’ blood 
would  not  be  mixed  and  the  demons  living 
in  them  would  die.  Lie  believed  that  God 
had  instructed  him  to  commit  the  murders 
because  his  wife  was  Jezebel,  his  son  the 
Antichrist  and  her  daughter  an  evil  spirit. 

Thomas  is  “clearly  ‘crazy,’  but  he  is 
also  ‘sane’  under  Texas  law,”  wrote  Court  of 
Criminal  Appeals  Judge  Cathy  Cochran  in 
an  opinion  upholding  Thomas’  conviction. 

“The  system  is  very  skeptical  toward 
the  mentally  ill,”  noted  Panetti’s  attorney, 
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Kathryn  Kase,  who  is  also  executive  direc- 
tor of  the  Texas  Defender  Service. 

Thomas  was  known  to  be  mentally  ill 
prior  to  his  horrific  crime.  He  began  hear- 
ing voices  before  age  10,  when  he  first 
attempted  suicide  by  cutting  his  wrist.  He 
tried  to  kill  himself  again  three  years  later 
by  slicing  his  ann  with  a butcher  knife. 

Three  weeks  prior  to  the  murders,  he 
begged  the  staff  at  a mental  health  facility  to 
kill  him  because  “life  is  too  much  for  me  to 
handle.”  Nonetheless,  after  he  was  treated 
for  overdosing  on  cough  medicine  he  was 
released  from  the  facility. 

Just  two  days  before  the  murders 
Thomas  again  overdosed,  this  time  stab- 
bing himself  with  a knife,  too.  After  he 
walked  into  the  emergency  room  at  the 
Texoma  Medical  Center,  an  attending 
physician  called  him  suicidal  and  quoted 
him  as  saying  he  was  trying  to  “cross  over 
into  heaven.” 

“Thomas  is  psychotic,”  the  physician 
wrote.  “He  thinks  something  like  [the]  ho- 
lodeck  on  Star  Trek  is  happening  to  him.” 

That  doctor,  who  testified  at  Thomas’ 
trial,  said  Thomas  was  “really  mentally 
ill.”  He  told  the  jury  that  he  filled  out  an 


emergency  detention  order  to  hold  him,  but 
was  thwarted  when  Thomas  left  the  hospital 
before  the  order  could  be  signed  by  a judge. 
Forty-eight  hours  later,  Thomas  turned 
himself  in  to  police  officers  and  confessed 
to  the  killings. 

Thomas  had  been  incarcerated  at  the 
Grayson  County  Jail  for  six  days  after  the 
murders  when  he  gouged  out  his  right  eye, 
believing  that  the  eye  had  caused  him  to  sin 
and  should  be  removed  according  to  a Bible 
passage  he  read.  His  trial  was  put  on  hold 
for  a psychological  evaluation,  and  after  47 
days  of  testing  and  medication,  doctors  at 
a state  mental  hospital  concluded  that  his 
hallucinations  were  induced  by  substance 
abuse  and  he  was  exaggerating  his  mental 
illness.  They  detennined  that  he  was  com- 
petent to  stand  trial. 

In  Texas,  mental  illness  induced  by 
substance  abuse  cannot  be  used  to  support 
an  insanity  defense;  consequently,  Thomas 
was  convicted  and  sentenced  to  death. 

Prison  psychiatrists  diagnosed  him  as 
suffering  from  paranoid  schizophrenia,  not 
drug-induced  mental  illness.  Despite  their 
precautions  and  medications,  Thomas  man- 
aged to  cut  himself  on  several  occasions 


and  even  ripped  out  his  remaining  eye  and 
ate  it,  explaining  that  he  wanted  to  stop  the 
government  from  using  the  eye  to  read  his 
thoughts. 

Despite  apparently  overwhelming  evi- 
dence to  the  contrary,  prosecutors  continue 
to  maintain  that  Thomas  is  not  insane  and 
persist  in  pursuing  his  execution. 

“Anyone  can  do  strange  things,  and 
if  strange  things  were  good  enough  to  get 
criminals  off  of  death  row,  believe  me, 
they’d  be  doing  strange  things  all  the  time, 
every  day,”  remarked  Texas  Attorney  Gen- 
eral Greg  Abbott. 

Sources:  www.motherjones.com,  www. 
texastribnne.com,  www.huffingtonpost.com 
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Dehydration  Death  of  North  Carolina  Prisoner 
Prompts  Investigations,  Firings,  Resignations 


A North  Carolina  prisoner  with 
a history  of  mental  illness  who  was 
found  dead  in  a transport  van  after  being 
transferred  to  another  prison  died  due  to 
dehydration,  according  to  the  North  Caro- 
lina Medical  Examiner’s  Office. 

However,  the  state  pathologist  who 
conducted  the  autopsy  on  Michael  Anthony 
Kerr,  54,  said  records  provided  by  the  De- 
partment of  Public  Safety  were  so  scanty 
and  incomplete  that  she  was  unable  to 
determine  whether  his  death  was  accidental, 
a suicide  or  a homicide. 

Prison  records  indicate  that  Kerr  was 
held  in  solitary  confinement  for  35  days 
prior  to  his  death  and  had  spent  the  last 
five  days  of  his  life  handcuffed  and  largely 
unresponsive.  Prison  officials  repeatedly 
turned  off  the  water  to  his  cell  because 
he  had  flooded  it,  and  put  him  on  a diet 
of  milk  and  nutraloaf.  The  milk  was  later 
ordered  withheld. 

“They  treated  him  like  a dog,”  said 
Kerr’s  sister,  Brenda  Liles. 

Kerr  died  on  March  1 2, 20 1 4 as  he  was 
being  transported  from  the  Alexander  Cor- 
rectional Institution  to  the  Central  Prison 
hospital  in  Raleigh,  a three-hour  trip,  for 
mental  health  care.  The  medical  examiner’s 
report  noted  that  when  Kerr  arrived  in  Ra- 
leigh he  was  unresponsive  and  could  not  be 
revived.  According  to  the  News  Observer, 
the  route  taken  by  the  transport  van  went 
past  emergency  rooms  at  eight  hospitals. 

Department  of  Public  Safety  (DPS) 
spokeswoman  Pamela  Walker  said  she 
could  not  discuss  the  medical  attention  that 
Kerr  needed,  nor  why  he  was  not  taken  to 
a closer  hospital. 

In  the  wake  of  Kerr’s  death,  the  de- 
partment fired  nine  employees;  two  more 
resigned  and  1 9 others  were  disciplined. 

Deputy  Director  of  Prisons  Gwen 
Norville  allowed  state  pathologist  Dr. 
Susan  Venuti  to  look  at  a “Sentinel  Event 
Review”  conducted  by  the  department, 
though  refiised  to  let  her  keep  a copy  nor 
did  she  receive  any  other  reports. 

“The  nature  of  his  dehydration, 
whether  as  a result  of  fluids  being  with- 
held, or  the  decedent’s  refusal  of  fluids, 
or  other  factors,  is  unclear,”  Venuti  wrote. 


by  Christopher  Zoukis 

“Since  the  circumstances  surrounding  the 
development  of  dehydration  leading  to 
death  in  this  incarcerated  adult  are  uncer- 
tain, the  manner  of  death  is  best  classified 
as  Undetermined.” 

Liles  said  she  received  a call  in  early 
March  2014  informing  her  that  her  brother 
was  being  mistreated.  She  said  the  caller 
- whom  she  refused  to  identity  - told  her 
that  Kerr  had  not  been  treated  for  his  mental 
illness  since  being  placed  in  solitary  con- 
finement in  the  “Red  Unit”  at  Alexander 
Correctional  Institution  in  February. 

Then  on  March  4,  she  said,  both  her 
brother’s  caseworker  and  psychologist 
called  and  promised  to  try  to  have  him 
moved  to  the  Central  Prison  in  Raleigh, 
which  maintains  a medical  and  mental 
health  hospital. 

Liles  received  a letter  from  a prisoner 
housed  in  the  cell  next  to  her  brother’s 
which  indicated  that  instead,  prison  officials 
actually  did  nothing  to  help  Kerr.  The  letter, 
from  prisoner  David  Chambers,  described 
how  Kerr  spent  his  last  days  unresponsive, 
handcuffed,  covered  in  his  own  waste, 
and  attended  by  callous  prison  guards  and 
healthcare  workers.  The  handcuffs,  which 
had  become  embedded  in  his  wrists,  had  to 
be  removed  with  bolt  cutters. 

On  March  11,  2014,  Chambers  wrote 
that  Kerr  was  not  eating  and  not  respond- 
ing to  anyone.  The  next  day,  before  he  was 
loaded  into  the  transport  van  where  he 
would  die  during  the  trip  to  Central  Prison, 
Kerr  reportedly  said  one  word:  “Please.” 

Among  the  employees  fired  following 
Kerr’s  death  were  Captain  Shawn  Black- 
burn and  Psychological  Program  Manager 
Karis  Fitch.  At  least  five  nurses  and  two 
psychologists  were  also  among  those  who 
were  terminated  or  resigned. 

“The  belief  at  that  time  from  Dr. 
[Christine]  Butler,  the  treating  psycholo- 
gist, was  that  Kerr  was  trying  to  manipulate 
a transfer  to  Central  Prison,”  observed 
psychological  manager  Michael  Youron, 
who  was  fired.  “I  believe  DPS  pretty  much 
just  looked  for  scapegoats,”  he  added.  “They 
just  wanted  to  find  someone  to  blame.”  Dr. 
Butler  later  resigned. 

Several  employees,  including  nurse 


Jacqueline  Clark,  appealed  their  termina- 
tions. On  March  4,  2015,  the  Office  of 
Administrative  Hearings  found  in  Clark’s 
favor  and  ordered  her  reinstated  with  back 
pay  plus  122,335.42  in  attorney  fees. 

“We  have  been  righteous  with  our 
investigation  and  dismissals,”  contended 
Secretary  of  Public  Safety  Frank  L.  Perry. 

However,  state  agencies  have  faced 
obstacles  in  trying  to  determine  why  Kerr 
died.  An  agent  for  the  State  Bureau  of 
Investigation  had  to  get  a court  order  to 
obtain  Kerr’s  records. 

In  October  2014,  the  U.S.  Department 
of  Justice  opened  an  investigation  and  a 
federal  grand  jury  filed  subpoenas  for  docu- 
ments related  to  Kerr’s  treatment  and  death, 
and  how  the  state  had  handled  the  case. 

Observers  said  they  were  confounded 
by  the  state’s  refusal  to  be  more  forth- 
coming. 

“I  have  been  a criminal  defense  lawyer 
for  20  years,  and  I’ve  never  seen  a situa- 
tion where  a state  agency  does  not  fully 
cooperate  with  the  medical  examiner  in  a 
death  investigation,”  noted  Bradley  B annon, 
president  of  NC  Prisoner  Legal  Services. 

Perry  denied  that  the  DPS  was  try- 
ing to  hide  anything.  If  information  was 
withheld,  he  said,  it  was  for  “a  righteous 
reason  like  privacy  or  respect  for  HIPAA 
[the  federal  law  covering  privacy  of  medical 
records] . I don’t  think  anyone  intentionally 
withheld  anything,”  he  insisted. 

“We  are  very  concerned  about  the  case 
ofMr.  Kerr,”  said  Vicki  Smith,  executive  di- 
rector of  Disability  Rights  North  Carolina, 
an  advocacy  organization  that  also  pro- 
vides legal  services  for  the  disabled.  Smith 
pointed  to  abundant  research  that  shows 
solitary  confinement  causes  a prisoner’s 
mental  health  to  deteriorate. 

“There  is  a common  trajectory  of  peo- 
ple who  see  the  symptoms  of  their  mental 
illness  criminalized,”  she  noted.  “The  root 
of  this  is  untreated  mental  illness.”  Dis- 
ability Rights  North  Carolina  wrote  to  the 
Department  of  Public  Safety  requesting  a 
meeting  and  asking  the  agency  to  preserve 
all  evidence  related  to  Kerr’s  death. 

Kerr,  a U.  S.  Army  veteran,  was  serving 
a 31-year  sentence  for  possessing  and  dis- 
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charging  a firearm  as  a habitual  felon.  His 
sister  said  his  mental  problems  began  when 
two  of  his  sons  were  murdered  in  separate 
incidents,  one  in  May  2007  and  the  other 
just  13  months  later  in  June  2008. 

“That’s  when  he  began  to  have  those 
nervous  breakdowns,”  Liles  said.  “He  had 
two  or  three.” 

She  was  furious  to  learn  of  her  brother’s 
death.  “On  the  3rd  and  the  4th  [of  March], 


I was  calling  the  prison  and  fighting  for 
my  brother.  They  said  they  were  going  to 
get  him  some  medical  attention,  but  they 
didn’t  do  it,”  she  stated.  “Anybody  that  had 
a hand  in  murdering  my  brother,  they  need 
to  go  to  jail.” 

Sadly,  this  was  not  the  first  time  a 
mentally  ill  North  Carolina  prisoner  had 
died  due  to  dehydration  after  prison  staff  cut 
off  the  water  to  his  cell.  Glen  R.  Mabrey, 


Sr.,  47,  a Vietnam  veteran,  died  at  the  Cen- 
tral Prison  under  similar  circumstances  in 
February  1996.  Six  nurses  were  disciplined 
in  that  case.  See:  Mabrey  v.  Farthing,  280 
F.3d  400  (4th  Cir.  2002). 

Sources:  www.indyweek.com,  www.news- 
ob sei~ver.com,  www.wkrg.com,  www.wncn. 
com,  www.wral.com,  www.huffingtonpost. 
com,  www.truth-out.org 


Ohio  Prisoner  Represents  Himself,  Beats  Attempted  Murder  Charges 


An  Ohio  supermax  prisoner, 
representing  himself  while  on  a 
month-long  hunger  strike,  won  an  acquit- 
tal in  February  2013  on  attempted  murder 
charges  stemming  from  fights  with  prison 
guards,  though  he  was  convicted  of  lesser 
charges. 

Cornelius  “Soja”  Harris,  serving  a 97- 
year  sentence  at  the  Ohio  State  Penitentiary 
(OSP)  in  Youngstown,  argued  to  a jury  in 
Mahoning  County  Common  Pleas  Court 
that  ongoing  abuse  by  prison  guards  left 
him  no  choice  but  to  fight  back. 

“I  have  been  in  prison  for  a long  time 
now,  and  I never  expected  prison  to  be 
easy,”  he  said  in  his  opening  arguments 
on  January  24, 2013.  “But  the  way  I have 
been  treated  by  guards  has  crossed  the  line 
to  inhumane.” 

After  firing  his  attorney,  Mark  Lavelle, 
who  sat  in  the  court  gallery  during  the  trial, 
Harris  chose  to  defend  himself  - cross- 
examining  witnesses,  presenting  video 
evidence  and  offering  an  “occasional  rant 
against  the  prison  system,”  according  to 
one  news  report. 

In  describing  to  the  jury  surveillance 
video  from  2009  and  2010  that  showed  him 
fighting  with  guards  and  allegedly  pushing 
one  guard  down  a flight  of  stairs,  Harris  ad- 
mitted that  the  videos  showed  him  “acting 
out,”  but  argued  the  guards  had  instigated 
the  violence. 

He  told  jurors  that  to  escape  an  assault 
by  a guard,  he  managed  to  free  his  hands 
from  handcuffs  and  punched  the  guard 
twice.  As  a result,  Harris  said,  the  guard 


ran  and  fell  down  the  stairs  rather  than 
being  pushed. 

He  also  cross-examined  a prison  inves- 
tigator about  doctored  surveillance  videos; 
the  investigator  testified,  however,  that 
video  was  never  doctored. 

Before  closing  arguments  and  jury 
deliberations  began,  Harris’  trial  was 
suspended  when  he  was  transferred  from 
OSP  to  the  Franklin  Medical  Center  in 
Columbus  due  to  his  deteriorating  health. 
He  had  initiated  a hunger  strike  to  protest 
prison  security-review  policies  and  harass- 
ment by  prison  staff. 

Harris,  who  has  been  incarcerated 
since  2007,  has  been  held  as  a maximum- 
security,  Level-5  prisoner  in  solitary 
confinement  since  the  fights  with  guards 
that  prompted  the  attempted  murder 
and  assault  charges.  He  is  confined  to 
his  cell  23  hours  a day  and  his  access  to 
visitors,  commissary  and  programming  is 
restricted,  if  not  entirely  prohibited  under 
some  circumstances.  According  to  Harris, 
however,  he  hasn’t  had  an  incident  report 
in  three  years. 

While  refusing  to  eat  during  his  hunger 
strike,  Harris  demanded  a chance  to  “step 
down”  or  reduce  his  security  level,  as  well  as 
more  security  reviews,  recreation  time  with 
other  prisoners,  contact  visits  and  additional 
time  out  of  his  cell. 

By  the  time  the  court  reconvened 
Harris’  trial  on  February  5, 2013  - against 
doctors’ recommendations  - he  had  report- 
edly lost  50  pounds  and  was  experiencing 
sharp  pains  in  his  legs.  Doctors  had  warned 


that  continuing  to  refuse  food  would  soon 
result  in  organ  failure. 

On  February  8,  after  35  days  on  his 
hunger  strike,  the  12-person  jury  found 
Harris  not  guilty  of  one  count  of  attempted 
murder  and  three  counts  of  felonious 
assault,  sparing  him  from  spending  an  ad- 
ditional 71  years  in  prison.  Two  counts  of 
attempted  aggravated  murder  were  reduced 
to  felonious  assault,  and  he  was  also  found 
guilty  of  three  counts  of  possession  of  a 
dangerous  weapon. 

According  to  RedBird  Prison  Aboli- 
tion, a website  that  posted  earlier  statements 
made  by  Harris  about  abusive  prison  guards, 
he  had  not  given  up  his  hunger  strike  by 
the  evening  after  his  trial  ended.  In  fact, 
he  had  threatened  to  refuse  both  food  and 
water,  but  after  meeting  with  OSP  Warden 
David  Bobby,  he  reportedly  agreed  not  to 
refuse  water. 

Harris  is  currently  housed  at  USP 
Florence,  the  federal  supermax  prison  in 
Colorado. 

Sources:  www.vindy.com, www.vytv.com, 
www.  redbirdprisonabolition.  org,  http://cor- 
neliusharris.  blogspot.  com,  http://sfbayview. 
com 
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Brazil:  A prison  guard  was  suspended 
after  13  felony  offenders  escaped  the  Rio 
Grande  prison  through  a tunnel  on  August 

17.2014,  recorded  the  escape  on  a cell  phone 
and  posted  the  video  online.  In  a nation 
struggling  with  government  corruption,  it  is 
alleged  that  the  guard  may  have  been  bribed 
to  overlook  inspections  of  the  cellblock  for 
nearly  60  days  prior  to  the  escape. 

Bolivia:  On  September  14,  2014,  an 
armed  clash  involving  gunfire  erupted 
between  foreign  and  Bolivian  prisoners  at 
the  El  Abra  Penitentiary  in  Cochabamba, 
killing  four  prisoners  and  wounding  eleven 
others.  Denis  Meijia,  the  regional  head  of 
the  Cochabamba  Penitentiary  System,  con- 
firmed that  a shootout  had  occurred  at  the 
facility;  other  reports  said  the  fighting  broke 
out  after  a power  failure  during  a Mass  cer- 
emony. Hundreds  of  police  officers  restored 
order  before  dawn  the  next  morning. 

Colorado:  An  intensive  investigation 
led  to  charges  and  a subsequent  August 
26,  2014  plea  agreement  by  prisoner  Ray 
Wolfe,  who  falsely  reported  that  he  had 
found  a hair  in  a meal  of  beef  stroganofF 
served  at  the  Summit  County  jail.  Wolfe 
was  sentenced  on  four  felony  counts  to  8 
years  in  prison,  combining  an  assault  charge 
and  several  other  offenses  he  committed 
while  incarcerated  with  three  felonies  based 
on  the  false  report  of  food  contamination. 
The  investigation  determined  that  Wolfe 
had  put  the  hair  in  his  own  meal. 

District  of  Columbia:  It  is  unclear 
whether  the  murder  of  a high-ranking  D.C. 
Department  of  Corrections  official  was  con- 
nected to  her  employment, but  on  September 

7. 2014,  DOC  deputy  director  Carolyn  Cross, 
64,  was  found  strangled  with  blunt-force 
trauma  to  her  head.  Police  charged  Dawit 
Seyoum  with  the  slaying  and  suspected  a 
possible  link  to  another,  earlier  homicide. 
On  April  23, 2015,  jurors  declared  they  were 
“hopelessly  deadlocked”  on  murder  charges 
against  Seyoum,  resulting  in  a mistrial. 

Florida:  Former  Collier  County  jail 
prisoner  Crystal  Dawn  Stephens,  25,  ad- 
mitted to  authorities  on  August  12,  2014 
that  she  had  stolen  her  former  cellmate’s 
debit  card  number  and  expiration  date,  con- 
tacted a bail  bondsman  and  used  the  stolen 
card  information  to  bail  herself  out  of  jail 
on  a shoplifting  charge.  She  also  purchased 
a plane  ticket  for  a friend,  bought  several 
items  from  the  jail’s  commissary  and  paid 


News  in  Brief 

for  jail  phone  calls.  Stephens  was  re-arrested 
and  charged  with  identity  theft,  fraudulent 
use  of  a credit  card  and  grand  theft. 

Florida:  On  September  9,  2014, 
Gadsden  County  Sheriff  Morris  Young  was 
accused  of  allowing  jail  prisoners,  including 
violent  offenders,  out  on  furloughs  to  visit 
family  members  or  have  trysts  with  their 
girlfriends  at  motels.  Sometimes  the  prison- 
ers were  escorted  by  off-duty  guards  who 
were  paid  by  the  prisoners’  families;  other 
times  the  prisoners  were  unescorted.  Sher- 
iff Young,  who  is  the  first  black  sheriff  in 
Gadsden  County,  denied  any  wrongdoing 
and  claimed  State  Attorney  Willie  Meggs 
was  trying  to  sabotage  him  due  to  his  race. 

Georgia:  A former  guard  at  the  CCA- 
operated  Wheeler  Correctional  Facility 
and  her  “inmate  boyfriend”  were  arrested 
in  May  2014  for  running  a telephone  scam 
that  targeted  residents  of  New  Jersey.  The 
victims  were  tricked  into  sending  money  to 
prepaid  accounts  as  “fines” to  avoid  arrest  on 
fictitious  criminal  charges.  Former  guard 
Clarinda  K.  Carter  and  prisoner  Covian 
Jamarrith  Camp  both  face  two  counts  of 
extortion  and  two  counts  of  impersonating 
a law  enforcement  officer. 

Guatemala:  Prosecutors  said  in  Sep- 
tember 2014  that  former  Guatemalan  army 
captain  Byron  Fima  Oliva  had  been  charged 
with  money  laundering  and  organized  crime 
for  extorting  money  from  fellow  prisoners 
while  serving  a 20-year  sentence  for  the 
murder  of  a Roman  Catholic  bishop.  Fima 
Oliva  is  accused  of  building  a multimillion- 
dollar  prison  empire  by  charging  for  special 
favors  such  as  cell  phones,  special  food  and 
conjugal  visits.  He  denied  the  allegations, 
saying  he  was  the  target  of  a vendetta  by  the 
Guatemalan  government. 

Haiti:  On  September  10,  2014,  the 
Associated  Press  reported  that  only  75  of 
329  escapees  from  the  Croix-des-Bouquets 
Civil  Prison  had  been  recaptured.  The 
jailbreak,  which  took  place  on  August  10, 
2014,  left  citizens  worried  and  frustrated. 
The  incident  occurred  after  gunmen  pulled 
up  to  the  prison  in  an  SUV  and  opened  fire; 
the  prisoners  who  escaped  ran  through  the 
streets,  looting  street  vendors  along  the  way. 
While  crime  has  long  been  a problem  in 
Haiti,  the  mass  breakout  exposed  serious 
deficiencies  in  the  nation’s  justice  system. 

Idaho:  A jail  escapee  with  social  media 
skills  taunted  authorities  during  a Facebook 


interview  with  a reporter  from  KTVB  on 
September  10,2014.  Nicholas  Grove  chat- 
ted with  the  reporter  about  his  escape  and 
bragged  that  “Within  four  days  I had  a 
new  life,  new  ID,  new  face,  new  job.”  Grove 
also  told  the  reporter  that  the  police  should 
not  waste  their  energy  trying  to  track  him 
down.  “They’ll  wait  for  me  to  pop  up  on 
the  grid,  but  like  I said  Nick  Grove  doesn’t 
exist  anymore,”  he  said.  Grove’s  escape  was 
more  low-tech  - he  climbed  over  a fence  at 
the  Payette  County  Jail,  where  he  was  being 
held  on  charges  of  unlawful  possession  of 
a firearm  by  a felon,  carrying  a concealed 
weapon  without  a permit,  possession  of 
burglary  tools  and  an  invalid  license. 

Illinois:  On  August  10,  2014,  the 
Herald  Review  reported  that  Governor  Pat 
Quinn  had  undertaken  a curious  approach 
to  overcrowding  in  the  state’s  prison  system 
by  closing  two  facilities.  With  the  closure 
of  the  Dwight  and  Tamms  prisons,  Quinn 
predicted  savings  of  tens  of  millions  of 
dollars  in  state  budget  funds.  Although  the 
Tamms  facility  remains  vacant,  the  Dwight 
compound  has  taken  on  a new  purpose  - it 
now  holds  2,200  filing  cabinets  that  contain 
the  records  of  around  250,000  public  as- 
sistance beneficiaries. 

India:  An  incarcerated  female  activist 
who  had  been  tube-fed  through  her  nose 
for  nearly  14  years  in  response  to  her  hunger 
strike  in  protest  of  human  rights  abuses 
in  northeast  India  was  released  from  a jail 
hospital  on  August  20, 2014,  but  re-arrested 
a day  later  on  a charge  of  attempted  suicide. 
Irom  Sharmila,  42,  known  as  the  “Iron  Lady 
of  Manipur,”  vowed  to  continue  her  hunger 
strike  until  her  demand  for  the  abolition 
of  the  Armed  Forces  Special  Powers  Act  is 
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met.  “Unless  and  until  my  demand  is  ful- 
filled I will  not  touch  anything  else  through 
my  mouth,”  she  said. 

Indiana:  La  Porte  County  jail  guard 
Heather  Lari  was  arrested  on  August  13, 
2014  for  smuggling  contraband  into  the 
facility.  She  was  charged  with  one  felony 
and  two  misdemeanor  counts  of  traffick- 
ing with  an  inmate,  but  pleaded  guilty  on 
September  19,2014  to  the  felony  count  and 
the  other  charges  were  dropped.  Lari’s  plea 
agreement  resulted  in  a suspended  sentence 
of  two-and-a-half  years;  she  is  also  eligible 
to  have  her  charge  reduced  to  a class  A 
misdemeanor  upon  successful  completion 
of  her  sentence. 

Indiana:  A former  jail  guard  with  the 
Marion  County  Sheriff’s  Office  was  sen- 
tenced on  July  25, 2014  to  one  year  of  home 
detention  and  one  year  of  probation,  to  be 
served  concurrently,  for  his  role  in  an  assault 
on  a prisoner.  David  Carrico  was  fired  after 
being  accused  of  kicking,  punching  and 
slamming  prisoner  Harry  Hooks  to  the 
floor.  A statement  released  by  the  Sheriff’s 
Office  at  the  time  of  the  incident  said,  “It 
appeared  in  the  video  that  at  no  time  did 
Hooks  resist  or  fight.” 

Indonesia:  The  Jakarta  Globe  reported 
on  August  5,  2014  that  disgraced  former 
chief  justice  Akil  Mochtar,  serving  a life 
sentence  for  taking  bribes,  was  involved  in 
an  argument  with  another  prisoner,  Rah- 
mat  Yasin.  Mochtar  was  reportedly  upset 
at  visiting  arrangements  for  his  family 
during  the  Idul  Fitri  holiday.  According 
to  news  reports,  Yasin’s  visitors  were  on 
an  approved  list  and  allowed  to  visit  while 
Mochtar ’s  relatives  were  denied  entry  to  the 
jail  because  they  had  not  been  pre-approved. 

Iowa:  On  August  23,  2014,  Fayette 
County  jail  prisoner  Steven  Harreld  at- 
tacked guard  Jeremy  Stiefel,  took  his  gun, 
shot  the  guard  in  the  abdomen  and  then 
turned  the  gun  on  himself  and  committed 
suicide. The  incident  occurred  at  the  Palmer 
Lutheran  Health  Center  as  Stiefel  was  pre- 
paring to  transport  Harreld  from  a medical 
appointment  back  to  the  jail.  Stiefel,  who 
was  wearing  a bulletproof  vest,  was  not 
seriously  injured. 

Iran:  A massive  fire  at  the  Shahr-e 
Kord  Prison  on  August  4,  2014  killed  11 
prisoners  and  injured  14  others  after  guards 
locked  the  gates  to  the  facility,  preventing 


firefighters  and  other  first  responders  from 
entering.  Prisoners  had  set  clothing  and 
mattresses  on  fire  during  a disturbance 
sparked  by  punishment  imposed  by  prison 
officials  for  an  earlier  protest  over  poor  liv- 
ing conditions. 

Kentucky:  On  October  28,  2014,  a 
grand  jury  indicted  Michael  B.  Jones  on 
manslaughter  charges  for  his  role  in  the 
bizarre  death  of  a prisoner  at  the  Jessamine 
County  jail.  Jones  had  been  jailed  on  a DUI 
charge,  and  was  released  on  furlough  to  at- 
tend a funeral  in  August  2014.  He  returned 
to  the  detention  center  with  underwear 
that  had  been  soaked  in  methadone  and 
gave  pieces  of  it  to  other  prisoners.  Corey 
McQueary,  33,  ingested  some  of  the  drug- 
laced  underpants  and  soon  reported  feeling 
sick.  He  did  not  inform  jail  officials  of  the 
drugs  he  had  consumed,  and  died  the  next 
morning  in  a medical  unit. 

Louisiana:  Danny  B.  Daniel,  64,  a 
maintenance  worker  at  the  Louisiana  State 
Penitentiary  at  Angola,  died  in  a freak  ac- 
cident just  days  after  his  arrest  on  charges 
of  malfeasance  in  office  for  alleged  inap- 
propriate conduct  with  a prisoner.  Daniel 
was  crushed  to  death  on  August  30,  2014 
when  a tree  fell  on  the  truck  he  was  driving. 
A passenger  in  the  vehicle  was  uninjured. 

Maine:  After  prisoner  Chase  Belle- 
fountaine  posted  a photo  of  himself  on 
Facebook  while  behind  bars,  an  investiga- 
tion led  to  the  indictment  of  seven  York 
Countyjail  guards. The  investigation, which 
began  as  a search  for  the  cell  phone  Belle- 
fountaine  used  to  post  the  selfie,  uncovered 
a deeper  contraband  smuggling  conspiracy. 
Jailers  Conner  Bogan, Jay  Bodnar,  Anthony 
Klingensmith,  Richard  Lane,  Chris  Lan- 
glais  and  Nathan  Watson  were  charged 
with  official  oppression,  while  guard  Ramon 
Rosales  was  charged  with  multiple  drug 
offenses.  Some  of  the  guards,  as  well  as 
two  civilians  and  Bellefountaine,  also  face 
drug-related  charges. 

Maine:  On  August  26,  2014,  former 
Maine  Correctional  Center  guard  Bret 
Butterfield  was  taken  into  custody  after 
being  accused  of  sexually  assaulting  a fe- 
male prisoner.  Less  than  two  months  later 
he  was  indicted  on  a separate,  but  similar, 
charge  for  the  sexual  assault  of  another 
female  prisoner  at  the  Southern  Maine 
Re-entry  Center.  Butterfield  was  in  trouble 
again  in  November  2014  - this  time  for 
socializing  with  one  of  his  victims  and 
violating  the  terms  of  his  release  on  bond. 


In  a February  2015  court  appearance,  But- 
terfield withdrew  his  intended  guilty  plea 
to  the  November  incident  and  pleaded  not 
guilty,  saying  he  and  the  prisoner  were  in  a 
relationship.  The  charges  remain  pending. 

Maryland:  Sgt.  Kwasi  Ramsey,  Sgt. 
Jemiah  Green  and  guard  Richard  Hanna, 
all  employed  at  the  Maryland  Reception, 
Diagnostic  and  Classification  Center,  were 
indicted  on  September  18,2014  on  charges 
of  attacking  several  prisoners.  They  were 
charged  with  conspiracy,  multiple  counts 
of  first-  and  second-degree  assault,  and 
misconduct  in  office  for  retaliating  against 
prisoners  they  suspected  of  assaulting 
another  guard.  Ramsey,  Green  and  Hanna 
allegedly  kicked  and  punched  the  prison- 
ers, and  used  mace,  handcuffs  and  radios 
in  the  attack.  Several  of  their  victims  were 
indicted  for  the  prior  assault  on  the  guard 
that  precipitated  the  incident. 

Massachusetts:  A guard  at  the  Souza- 
Baranowski  Correctional  Center  was 
arrested  along  with  a prisoner  and  the  pris- 
oner’s mother  in  connection  with  a scheme 
to  smuggle  dmgs  into  the  facility.  Authori- 
ties announced  on  September  15,2014  that 
guard  Brandon  Beach,  prisoner  Robert 
Page  and  Page’s  mother,  Sandra  Lomastro, 
were  facing  drug  and  conspiracy  charges. 
The  scheme  was  uncovered  when  prison  of- 
ficials detected  “code”  talking  in  telephone 
conversations  between  Page  and  Lomastro. 

Michigan:  Jamie  Peterson  received  a 
parting  gift  from  Kalkaska  County  when 
he  left  the  county  jail  on  September  8, 
2014  after  serving  17  years  in  prison  for  a 
rape  and  murder  he  didn’t  commit  - he  was 
handed  a bill  for  $630  for  his  stay  at  the 
jail  while  awaiting  an  exoneration  hearing. 
Sheriff  David  Israel  said  the  billing  was  not 
meant  as  a jab  at  Peterson,  whom  the  sher- 
iff still  believes  was  involved  in  the  crime. 
“That’s  just  standard  procedure,” Israel  said 
of  the  bill  for  the  jail  stay.  “I  don’t  usually 
see  money  from  any  of  them,  but  we  still 
give  them  the  bill.” 

Minnesota:  Tanka  James  Tetzlaff,  39, 
and  Tony  Terrell  Robinson,  30,  both  in- 
carcerated at  the  Minnesota  Correctional 
Facility-Faribault,  were  charged  in  federal 
court  on  August  24, 2014  for  a tax  scheme 
that  netted  the  pair  and  their  accomplices 
over  $400,000  in  fraudulent  refunds.  Tet- 
zlaff and  Robinson  used  the  names  and 
Social  Security  numbers  of  fellow  prisoners 
to  file  tax  returns,  then  granted  power  of  at- 
torney to  women  outside  the  prison  to  cash 
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the  refund  checks.  Robinson  was  sentenced 
in  January  2015  to  an  additional  seven  years; 
Tetzlaff  pleaded  guilty  to  the  charges  but 
has  not  yet  been  sentenced.  A third  prisoner 
and  three  co-conspirators  also  were  charged 
in  connection  with  the  scheme. 

Missouri:  On  August  25,2014,  Frank- 
lin County  Sheriff  GaryToelke  announced 
that  a jail  guard  had  been  suspended  after 
a prisoner’s  family  members  accused  the 
guard  of  spraying  a Domino’s  pizza  with 
pepper  spray,  then  offering  it  to  prisoners 
at  the  jail.  Several  prisoners  suffered  mouth 
and  stomach  “discomfort,”  the  sheriff  said. 
The  guard,  who  was  not  identified,  resigned 
prior  to  a disciplinary  hearing. 

Missouri:  St.  Louis  County  Assistant 
Prosecutor  John  Quarenghi  resigned  after 
inappropriate  text  messages  exchanged 
between  him  and  paralegal  Jillian  Nichols 
came  to  light.  Nichols  was  sentenced  on 
September  18,2014  to  15  months  in  prison 
for  insinuating  that  her  personal  relation- 
ship with  Quarenghi  could  be  purchased  as 
a special  deal  for  a criminal  defendant.  The 
assistant  prosecutor  was  not  suspected  in 
the  bribery  scheme,  but  resigned  after  his 
“sexting”with  Nichols  was  revealed. 

New  Mexico:  Torrance  County  Sher- 
iff Heath  White  received  a call  from  a 
Colorado  state  trooper  on  August  29,2014 
informing  him  that  one  of  his  deputies  was 
wanted  on  an  outstanding  warrant  for  a 
felony  larceny  charge.  Mico  Fernandez,  also 
known  as  Mico  Malinzak-Fernandez,  had 
worked  for  the  Costilla  County  Sheriff’s 
Department  in  Colorado  for  two  years 
before  being  hired  by  Torrance  County. 


According  to  the  criminal  complaint, 
Fernandez  had  stolen  police  dogs  valued 
between  12,000  and  $5,000.  SheriffWhite 
arrested  Fernandez  within  40  minutes  of 
the  phone  call. 

New  Mexico:  A riot  at  the  Cibola 
County  Detention  Center  on  August  17, 
2014  caused  $75,000  in  damage  to  the 
facility,  and  jail  officials  said  the  uprising 
was  planned.  Prisoners  Jordan  Hurd  and 
Jonathan  Duncan  were  charged  for  their 
roles  in  instigating  the  disturbance.  The  two 
began  by  fighting  in  their  pod;  they  then 
attacked  the  guards  who  responded,  and 
chaos  followed.  An  estimated  60  prison- 
ers in  two  adjacent  pods  began  destroying 
everything  they  could,  from  sinks  and 
toilets  to  bunks  and  windows.  Tear  gas  was 
deployed  to  quell  the  riot  and  no  one  was 
seriously  injured. 

New  York:  Jail  guard  Charles  P.  Hunt, 
Jr.  was  fired  and  arrested  after  he  admitted 
to  smuggling  a cell  phone  and  more  than 
an  ounce  of  marijuana  into  the  Erie  County 
Holding  Center.  The  Erie  County  District 
Attorney’s  Office  announced  on  September 
9, 2014  that  Hunt  had  pleaded  guilty  to  a 
charge  of  promoting  prison  contraband. 
Another  guard,  Eric  Stevens,  was  fired  at 
the  same  time  as  Hunt  for  a separate  inci- 
dent of  contraband  smuggling. 

New  York:  Former  Greene  Correc- 
tional Facility  guard  Clifford  A.  Rowe  was 
arrested  on  September  4,2014  on  charges  of 
felony  criminal  sexual  act  and  misdemeanor 
second-degree  sexual  abuse  and  official  mis- 
conduct. He  is  accused  of  having  sex  with 
a prisoner  several  times  over  a six-month 


period.  The  investigation  was  conducted 
by  state  prison  officials,  the  state  police,  the 
Inspector  General’s  office  and  the  Greene 
County  District  Attorney’s  office. 

Ohio:  On  August  12,  2014,  approxi- 
mately 140  prisoners  at  the  Northeast  Ohio 
Correctional  Center  in  Youngstown  staged 
a peaceful  protest  that  led  prison  officials 
to  place  the  facility  on  lockdown  following 
the  resolution  of  the  demonstration  against 
poor  treatment  and  abysmal  food.  The 
prison  is  operated  by  Corrections  Corpora- 
tion of  America  (CCA),  which  drew  intense 
criticism  for  its  failure  to  immediately  notify 
local  police  about  the  uprising  as  required 
by  the  company’s  contract.  In  December 
2014,  CCA  lost  its  contract  to  house  federal 
prisoners  at  the  Youngstown  facility. 

Oregon:  The  Oregonian  reported  on  Au- 
gust 5, 2014  that  some  of  the  115  prisoners 
involved  in  an  outbreak  of  fistfights  at  the 
state  penitentiary  will  likely  be  billed  for  the 
cost  of  the  damage  resulting  from  the  fights. 
Those  costs  include  $4,752.92  to  replace 
prisoner  clothing  and  shoes,  $8,071.46 
for  mattresses  and  linens,  $10,913.58  for 
overtime  hours,  food  and  supplies  used  by 
kitchen  workers,  and  $816  for  the  pepper 
spray  used  when  responding  to  the  brawls. 

Oregon:  AL/V  previously  reported  the 
guilty  plea  and  sentencing  of  Washington 
County  civilian  jail  worker  Jill  Curry  on 
sexual  misconduct  charges.  [See:  PLN, 
April  2015,  p.63].  On  August  19,  2014, 
another  jail  employee,  Brett  Robinson, 
surrendered  to  authorities  to  face  several 
counts  of  sexual  misconduct  for  her  rela- 
tionship with  the  same  prisoner  who  had 
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engaged  in  sexual  acts  with  Curry.  In  a 
strange  twist,  Robinson’s  attorney  peti- 
tioned the  Oregon  Supreme  Court  to  allow 
an  insanity  defense  against  the  charges  due 
to  her  diagnosis  of  depression  and  anxiety 
Without  an  insanity  defense,  her  lawyer 
wrote,  Robinson  “will  almost  certainly  be 
convicted  and  will  likely  be  imprisoned.” 

Puerto  Rico:  Officials  announced  on 
May  29, 2014  that  conspiracy  and  bribery 
charges  had  been  filed  against  Manuel 
Acevedo-Hernandez,  62,  and  Lutgardo 
Acevedo-Lopez,  39,  a current  Puerto  Rico 
Superior  Court  Judge  and  businessman,  re- 
spectively. They  are  accused  of  participating 
in  a scheme  in  which  Acevedo-Hernandez 
was  paid  to  influence  the  outcome  of 
Acevedo-Lopez’s  criminal  trial,  including 
the  dismissal  of  vehicular  homicide  charges. 

Somalia:  On  August  31,  2014,  the 


Associated  Press  reported  that  government 
officials  had  retaken  a high-security  prison 
that  was  attacked  by  Islamic  militants  in  a 
suicide  car  bombing.  The  bombing  was  fol- 
lowed by  grenade  attacks  and  gunfire,  in  an 
apparent  effort  to  free  other  militants  held 
at  the  facility.  Police  said  all  of  the  attackers 
were  killed;  no  group  claimed  responsibility 
for  the  attack. 

South  Carolina:  U.S.  Attorney  Bill 
Nettles  announced  on  August  13, 2014  that 
prisoner  Sean  Echols  had  been  sentenced  to 
240  months  in  federal  prison,  to  be  served 
consecutive  to  his  existing  15-year  sentence 
on  unrelated  charges.  Echols  pleaded  guilty 
to  his  role  in  a murder- for- hire  plot  that  left 
South  Carolina  DOC  captain  Robert  John- 
son nearly  dead  and  under  ongoing  medical 
care.  Echols  was  charged  with  hiring  a 
recently-released  prisoner  to  shoot  Johnson 
at  his  home;  an  investigation  revealed  the 
hit  was  placed  after  Johnson  cracked  down 
on  prison  contraband. 


South  Carolina:  In  July  2014,  former 
jail  guard  Michael  Billioni  filed  suit  against 
York  County  SherifF  Bmce  Bryant,  among 
other  defendants, over  a prisoner’s  death  and 
an  alleged  cover-up.  Jail  officials  claimed  that 
prisoner  Joshua  Gross  fought  with  guards 
and  hit  his  head  against  a wall  in  October 
2013.  He  was  placed  in  a restraint  chair 
without  medical  treatment,  then  went  into 
cardiac  arrest.  Billioni’s  lawsuit  alleges  that 
his  free  speech  rights  were  violated  after  he 
spoke  out  about  his  concerns  that  jail  policies 
and  procedures  had  been  violated  in  connec- 
tion with  Gross’  death. 

Tennessee:  The  Hawkins  County  jail 
houses  state  prisoners  to  earn  extra  revenue. 
One  such  prisoner,  Brian  Allen  Crable,  at- 
tempted to  secure  a transfer  from  the  jail  to 
a state  prison  by  destroying  a sprinkler  head 
in  his  cell  and  causing  a flood.  On  August 
10,2014,  Crable  was  served  with  a warrant 
for  felony  vandalism.  Hawkins  County 
Chief  Deputy  Tony  Allen  said  that  if  Crable 
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wanted  a transfer,  he  was  “going  about  it 
the  wrong  way.”  The  incident  marked  the 
second  time  in  as  many  months  that  Crable 
had  broken  a sprinkler  at  the  jail. 

Tennessee:  Former  jail  guard  Charles 
Edwards  was  taken  into  custody  on  Sep- 
tember 11,  2014  on  a charge  of  official 
misconduct.  The  Montgomery  County 
Sheriff’s  Office  employee  provided  a con- 
fession detailing  his  sexual  contact  with  a 
prisoner.  “As  soon  as  the  allegations  were 
made  against  Edwards,  we  followed  our 
established  procedure  by  placing  him  on 
administrative  leave  with  pay  and  began  an 
internal  investigation,”  said  SherifFJohn  Fu- 
son.  “At  the  conclusion  of  the  investigation, 
evidence  warranted  immediate  termination 
and  required  our  findings  to  be  presented  to 
the  grand  jury,  as  is  required  by  the  official 
misconduct  statute.” 

Tennessee:  On  September  5,  2014,  a 


grand  jury  returned  an  indictment  against 
Mary  Williams,  a former  account  clerk  at 
the  Tennessee  Prison  for  Women.  Williams 
is  accused  of  manipulating  prisoners’  trust 
accounts  to  embezzle  more  than  1200,000 
over  a three-year  period.  She  was  charged 
with  official  misconduct,  theft  over  160,000, 
computer  fraud  and  forgery. 

Texas:  Galveston  County  Sheriff 
Henry  Trochesset  announced  on  August 
27,  2014  that  his  department’s  policy  for 
handling  confiscated  firearms  would  be 
changed  following  the  discovery  of  two 
handguns  in  a prisoner  work  area.  Prior  to 
the  policy  modification,  guns  seized  during 
arrests  were  held  in  a secure  evidence  room, 
then  transferred  to  skilled  prisoner  welders 
who  cut  them  into  pieces.  Records  indicated 
the  two  handguns  had  been  destroyed,  but 
they  were  found  on  top  of  a paint  booth  in 
the  workshop.  Neither  weapon  was  loaded. 


Ukraine:  On  August  11, 2014,  during 
intense  fighting  between  government  forces 
and  rebels,  an  artillery  shell  hit  a high- 
security  prison  in  Donetsk.  One  prisoner 
was  killed  and  several  others  were  injured. 
Around  106  prisoners  escaped  in  the  af- 
termath of  the  explosion,  but  34  returned 
voluntarily.  City  council  spokesman  Maxim 
Rovensky  said  20,000  local  residents  were 
without  electricity  and  at  least  ten  other 
buildings,  including  private  homes,  had 
been  hit  by  rocket  fire. 

Washington:  An  unnamed  22-year- 
old  man  was  taken  for  mental  health  and 
drug  evaluations  after  a bizarre  incident  in 
which  he  approached  deputies  at  the  Pierce 
County  Jail  and  demanded  to  get  his  car 
back.  With  his  request,  he  pointed  to  a jail 
transport  vehicle.  Upon  being  denied,  he 
tried  to  enter  an  employee’s  car  then  jumped 
into  another  employee’s  mnning  vehicle  and 
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News  In  Brief  (cont.) 

drove  off,  dragging  angry  guards  behind.  He 
was  quickly  apprehended,  but  as  he  was  be- 
ing transported  to  a hospital  he  jumped  out 
of  the  police  cruiser  and  took  off  running. 
After  the  hospital  visit  the  man  was  booked 
into  jail  on  suspicion  of  robbery,  escape  from 
custody  and  assault. 

Washington:  A former  Spokane 
County  Deputy  Prosecutor  pleaded  guilty 
on  November  25,  2014  to  rendering 


criminal  assistance  to  a convicted  felon 
with  outstanding  warrants.  Marriya  Wright 
admitted  to  helping  Mathew  Baumrucker 
evade  police,  who  sought  him  on  assault 
charges.  On  August  29,  2014,  documents 
were  unsealed  which  indicated  1,280  text 
messages  had  been  exchanged  between 
Wright  and  Baumrucker;  one  of  the  mes- 
sages included  a photo  of  Wright  in  a bikini. 
Wright’s  attorney  convinced  the  judge  that 
her  actions  were  a one-time  bad  decision, 
and  she  received  60  hours  of  community 
service  and  a one-year  suspended  sentence. 


Wisconsin:  As  previously  reported  in 
PLN,  former  Racine  Correctional  Institu- 
tion health  care  worker  Karina  Herrera 
was  arrested  for  performing  sex  acts  on  a 
prisoner,  among  other  charges.  [See:  PLN, 
July  2014,  p.56].  On  July  15,2014,  Herrera 
was  sentenced  to  18  months  of  probation  and 
required  to  register  as  a sex  offender.  “This  is 
not  a confinement  case,  bottom  line,”  Racine 
County  Circuit  Court  Judge  Charles  Con- 
stantine said.  “Ms.  Herrera  knew  better.  She 
knew  what  her  position  was  and  she  abused 
it....  It  is  a probation  case.”S^ 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur. Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  tiie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 

FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2015  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  The  Habeas  Citebook  (a  S49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
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Women,  Incarcerated 

bySharona  Coutts  andZoe  Greenberg,  RH  Reality  Check 


Investigative  Series  Shows 
Systemic  Abuses  of  Women 
in  Prisons  and  Jails 

Keeley  Schenwar  learned  she  was 
pregnant  the  same  day  she  was  arrested. 
That  spring  of  2013,  she  didn’t  pee  on  a stick 
and  study  the  results  in  the  bathroom;  there 
was  no  moment  of  elation.  Instead,  a nurse 
at  the  Cook  County  Jail  in  Chicago  led 
Schenwar  to  a separate  part  of  the  facility, 
away  from  the  other  women.  When  Schen- 
war asked  why,  the  nurse  broke  the  news. 

Schenwar,  who  was  just  23  at  the  time, 
with  warm  brown  eyes  and  glossy  black 
hair,  barely  knew  what  to  say.  She  had  been 
struggling  with  a heroin  addiction  for  more 
than  five  years.  For  the  second  time,  she’d 
been  caught  stealing  from  a Walgreens  - 
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medicines,  makeup,  razors  - anything  she 
could  sell  to  local  corner  stores  to  scramble 
together  the  $400  or  $500  she  needed  to 
pay  for  her  addiction. 

She’d  been  in  and  out  of  county  jails  for 
years,  but  this  time  she  was  headed  to  state 
prison,  and  she  was  pregnant. 

“I  cried,”  she  told  RH  Reality  Check. 
“I  didn’t  want  to  tell  anyone  I was  in  jail.  I 
didn’t  want  to  tell  anyone  I was  pregnant.” 

Over  the  course  of  her  incarceration, 
Schenwar  experienced  two  instances  of  hu- 
man rights  abuses  linked  to  her  pregnancy. 
She  also  joined  the  ranks  of  a growing 
group  in  the  United  States:  women  who 
are  incarcerated. 

While  women  make  up  a small  share  of 
all  those  detained  in  local,  state  and  federal 
prisons  and  jails,  their  numbers  are  growing. 
The  number  of  women  in  state  and  federal 
prisons  jumped  by  646  percent  between 
1980  and  2012  - from  around  25,000 
to  more  than  200,000  - one-and-a-half 
times  the  speed  at  which  the  incarceration 
for  men  increased  during  the  same  period. 
In  2012,  more  than  200,000  women  were 
held  in  prisons  or  jails,  according  to  The 
Sentencing  Project,  a D.C. -based  nonprofit 
group  that  has  tracked  these  issues  for  more 
than  25  years. 

The  surge  in  incarceration  dispropor- 
tionately affects  women  of  color,  according 
to  The  Sentencing  Project.  In  2010,  Black 
women  were  incarcerated  at  nearly  three 
times  the  rate  of  white  women  (133  versus 
47  per  100,000),  while  Hispanic  women 
were  incarcerated  at  1.6  times  the  rate  of 
white  women. 

Experts  told  RH  Reality  Check  that,  be- 
cause corrections  systems  were  created  with 
men  in  mind,  the  facilities,  practices  and 
policies  remain  ill-suited  to  the  particular 
needs  of  women  behind  bars. 


“There’s  been  a tremendous  neglect 
of  incarcerated  women’s  medical  needs 
because,  overall,  they’re  a small  proportion 
of  the  incarcerated  population:  9 percent 
of  prisons,  and  11  percent  of  jails,”  said 
Dr.  Carolyn  Sufrin,  assistant  professor  of 
gynecology  and  obstetrics  at  Johns  Hopkins 
University. 

In  fact,  federal,  state  and  local  officials 
charged  with  overseeing  corrections  facili- 
ties collect  virtually  no  consistent  data  about 
how  women  are  treated  in  a system  made 
for  men,  RH  Reality  Check  found  in  a five- 
month  investigation. 

The  federal  Bureau  of  Justice  Statis- 
tics, when  asked  for  a national  count  of 
corrections  facilities  that  house  women, 
could  only  provide  RH  Reality  Check  with 
data  that  was  a decade  old.  It  showed  that 
in  2005,  there  were  a total  of  1,821  state, 
federal  and  privately  run  facilities,  of  which 
187  facilities  were  authorized  to  hold  only 
female  prisoners,  and  276  were  authorized 
to  house  both  males  and  females. 

The  dearth  of  information  points  to 
the  invisibility  of,  and  lack  of  concern  for, 
incarcerated  women,  experts  told  RH  Real- 
ity Check , and  makes  it  difficult  to  determine 
how  often  abuses  occur. 

In  our  Women,  Incarcerated  series,  we 
have  detailed  some  of  the  major  themes 
that  emerged  from  our  review  of  hundreds 
of  lawsuits,  public  records  requests  and  in- 
terviews with  experts,  public  officials,  and 
currently  and  formerly  incarcerated  women. 

Our  findings  show  the  existence  of 
deep,  systemic  problems  in  the  way  that  the 
criminal  justice  system  deals  with  women. 

While  some  of  the  egregious  abuses 
of  incarcerated  women  are  well  known  - 
shackling  of  pregnant  women,  and  rampant 
sexual  abuse  in  some  facilities  - RH  Reality 
Check  has  identified  a host  of  other  prob- 


State  of  Washington  Prison  Phone  Justice  Campaign 

Fighting  the  High  Cost  of  Prison  and  Jail  Phone  Calls! 

The  Human  Rights  Defense  Center  (HRDC)  has  been  reporting  on  the  high  cost  of  telephone  calls 
from  prisons,  jails  and  other  detention  facilities  in  the  U.S.  for  over  two  decades  in  its  monthly 
publication  Prison  Legal  News.  An  award  of  funds  from  the  settlement  in  Judd  v.  AT&T,  a prison 
phone-related  lawsuit,  has  allowed  us  to  launch  the  Washington  Prison  Phone  Justice  Campaign 
(WA  PPJ).  The  goal  of  the  campaign  is  to  eliminate  the  kickbacks  paid  by  telephone  companies  to 
detention  facilities  and  to  regulate  the  exorbitant  rates  charged  to  prisoners,  their  families  and  others 
who  accept  prison  phone  calls,  including  attorneys.  Video  visitation,  which  is  following  closely  on 
the  same  path  as  the  prison  phone  industry,  has  also  been  incorporated  into  the  campaign. 

HRDC  co-founded  the  national  Prison  Phone  Justice  Campaign  in  201 1,  which  resulted  in  a historic 
vote  by  the  FCC  in  August  2013  that  capped  the  rates  for  interstate  (long  distance)  prison  phone 
calls  at  $. 25/minute  for  collect  calls  and  $.2 1/minute  for  debit  and  prepaid  calls.  Those  rate  caps 
became  effective  on  February  11,  2014.  While  this  has  helped  millions  of  families  stay  connected 
across  state  lines,  it  did  nothing  for  prisoners  incarcerated  in  Washington  State  who  make  local  and 
intrastate  (in-state)  calls,  estimated  by  the  FCC  to  constitute  85%  of  all  prison  and  jail  calls. 

Studies  show  that  a prisoner’s  ability  to  communicate  with  family  and  friends  while  incarcerated 
results  in  a smoother  transition  upon  release  and  reduces  recidivism.  However,  excessive  phone  rates 
hamper  and  sometimes  eliminate  the  ability  of  prisoners  to  stay  in  touch  with  their  loved  ones. 

We  need  everyone  affected  by  this  issue,  including  prisoners’  family  members  and  attorneys,  to  sign 
on  to  the  WA  PPJ  Campaign  and  tell  us  how  they  have  been  impacted  by  high  prison  and  jail  phone 
rates.  This  can  be  done  by  accessing  the  Campaign’s  website:  www.wappj.org.  Testimonials  and 
video  can  be  uploaded  to  the  site,  or  people  can  call  1-877-410-4863  to  record  their  comments.  Or 
comments  can  be  written  and  mailed  to:  HRDC,  Attn:  WA  PPJ  Campaign,  P.O.  Box  1151,  Lake 
Worth,  FL  33460.  We  also  need  billing  records  from  prepaid  accounts  (2012  to  current)  for  phone 
calls  received  from  detention  facilities,  to  demonstrate  the  actual  rates  charged  to  recipients  of  the 
calls.  Billing  records  can  be  emailed  to:  cwilkinson@humanrightsdefensecenter.org. 

Lastly,  any  donations  to  fund  the  campaign  are  both  needed  and  appreciated;  donations  can  be  made 
at  www.prisonphonejustice.org.  Only  with  your  support  will  we  be  able  to  end  the  abusively  high 
costs  of  prison  and  jail  phone  calls  in  Washington  State.  Thank  you  for  your  support,  and  please  tell 
others  about  the  Washington  Prison  Phone  Justice  Campaign  and  encourage  them  to  join! 


June  2015 


2 


Prison  Legal  News 


H Prison  Legal  News 

a publication  of  the 
Human  Rights  Defense  Center 

www.humanrightsdefensecenter.org 

EDITOR 
Paul  Wright 

MANAGING  EDITOR 
Alex  Friedmann 
COLUMNISTS 

Michael  Cohen,  Kent  Russell, 

Mumia  Abu-Jamal 
CONTRIBUTING  WRITERS 
Matthew  Clarke,  John  Dannenberg, 
Derek  Gilna,  Gary  blunter,  Lonnie 
Burton,  David  Reutter,  Mark  Wilson, 
Joe  Watson,  Christopher  Zoukis 

RESEARCH  ASSOCIATE 

Mari  Garcia 

ADVERTISING  DIRECTOR 

Susan  Schwartzkopf 
LAYOUT 
Lansing  Scott 
HRDC  LITIGATION  PROJECT 
Lance  Weber — General  Counsel 
Sabarish  Neelakanta — Staff  Attorney 

PLN  is  a monthly  publication. 

A one  year  subscription  is  $30  for  prisoners, 
$35  for  individuals,  and  $90  for  lawyers  and 
institutions.  Prisoner  donations  of  less  than 
$30  will  be  pro-rated  at  $3.00/issue.  Do  not 
send  less  than  $18.00  at  a time.  All  foreign 
subscriptions  are  $100  sent  via  airmail. 
PLN  accepts  Visa  and  Mastercard  orders  by 
phone.  New  subscribers  please  allow  four 
to  six  weeks  for  the  delivery  of  your  first 
issue.  Confirmation  of  receipt  of  donations 
cannot  be  made  without  an  SASE.  PLN  is 
a section  501  (c)(3)  non-profit  organiza- 
tion. Donations  are  tax  deductible.  Send 
contributions  to: 

Prison  Legal  News 
PO  Box  1151 

Lake  Worth,  FL  33460 
561-360-2523 
info@prisonlegalnews.org 
www.prisonlegalnews.org 
PLN  reports  on  legal  cases  and  news  stories 
related  to  prisoner  rights  and  prison  condi- 
tions of  confinement.  PLN  welcomes  all  news 
clippings,  legal  summaries  and  leads  on 
people  to  contact  related  to  those  issues. 
Article  submissions  should  be  sent  to  -The 
Editor  - at  the  above  address.  We  cannot 
return  submissions  without  an  SASE.  Check 
our  website  or  send  an  SASE  for  writer 
guidelines. 

Advertising  offers  are  void  where  prohib- 
ited by  law  and  constitutional  detention 
facility  rules. 

PLN  is  indexed  by  the  Alternative  Press  Index, 
Criminal  Justice  Periodicals  Index  and  the 
Department  of  Justice  Index. 


Women,  Incarcerated  (cont.) 


lems  that  receive  virtually  no  attention  from 
mainstream  media. 

The  problems  include  substandard  con- 
ditions for  pregnant  prisoners;  widespread 
failure  to  provide  treatment  or  medical  care 
for  women  with  drug  dependency,  who 
comprise  the  overwhelming  majority  of 
women  prisoners;  frequent  denial  of  care 
for  women  experiencing  miscarriage;  forced 
induction  of  birth;  and,  ultimately,  the  ter- 
mination of  women’s  parental  rights  because 
of  rigid  federal  and  state  laws  ostensibly 
intended  to  protect  children. 

Like  Schenwar,the  majority  of  women 
behind  bars  are  of  reproductive  age  (the 
median  age  of  incarcerated  women  in 
the  United  States  is  34)  and  more  than 
four-fifths  suffer  a serious  substance  abuse 
disorder,  often  related  to  prior  trauma.  The 
vast  majority  - 84  percent  - are  behind  bars 
for  non-violent  crimes,  usually  related  to 
their  drug  dependency  or  social  marginal- 
ization, according  to  a 2012  report  for  the 
Bureau  of  Justice  Assistance  that  surveyed 
nearly  500  prisoners  in  urban  and  rural 
jails  in  multiple  states  - one  of  the  very 
few  national  studies  of  incarcerated  women. 

In  other  words,  for  women,  incarcera- 
tion frequently  amounts  to  punishment  for 
poverty,  mental  illness,  addiction  and  abuse, 
experts  said. 

“We’ve  seen  a skyrocket  in  the  prison 
population  overall,  and  women  have  in- 
creased faster  than  men,”  Amy  Fettig,  senior 
staff  counsel  at  the  ACLU’s  National  Prison 
Project,  told  RH  Reality  Check.  “That’s  a 
direct  result  of  the  fact  that  so  many  low- 
level  offenders  end  up  in  prison  or  jail  where 
previously  they  may  have  been  diverted  into 
the  community,  or  had  access  to  mental 
health  care.” 

Schenwar’s  story  is  representative 
of  many  women’s  experience  in  incar- 
ceration. In  this  first  part  of  our  Women, 
Incarcerated  series,  we  focus  on  Schenwar’s 
prison  time  - which  involved  a high- 
risk  pregnancy,  forced  induced  labor  and 
shackling  - to  illustrate  the  problems  that 
thousands  of  women  face  behind  bars. 

Inadequate  Food,  Conditions  for 
Pregnant  Prisoners 

As  WITH  MANY  WOMEN  WHO  ARE  INCAR- 

cerated,  Schenwar’s  crimes  were  related  to 
her  drug  dependency. 


Her  criminal  record  shows  arrests 
for  thefts,  trespassing,  a DUI  and  parole 
violations.  Schenwar  was  living  with  her 
boyfriend  at  the  time  she  was  arrested,  and 
he  too  was  struggling  with  heroin. 

After  finding  out  that  she  was  preg- 
nant, Schenwar  hoped  to  avoid  going  to 
prison.  She  reasoned  that  the  judge  would 
go  light  on  her,  due  to  her  condition,  and 
allow  her  to  do  community  service.  Instead, 
she  was  sentenced  to  a year  at  the  Logan 
Correctional  Center,  a place  where  pris- 
oners wear  blue  and  white,  but  pregnant 
prisoners  wear  pink.  Apart  from  that,  the 
facility  makes  few  accommodations  for 
pregnant  prisoners. 

Even  something  as  basic  as  food  posed 
problems.  In  her  four  months  of  pregnancy 
during  incarceration,  Schenwar  recalls  be- 
ing hungry  “all  the  time.” 

“When  you’re  pregnant,  you  want  to 
eat,”  Schenwar  told  RH  Reality  Check.  “It 
wasn’t  like  I expected  my  craving  foods  to 
be  delivered  to  my  cell,”  she  said,  but  she 
needed  more  than  the  extra  apple  or  egg 
and  carton  of  milk  that  were  provided  to 
pregnant  prisoners  every  day. 

She  also  recalls  that  pregnant  women, 
like  all  prisoners,  had  to  walk  through  the 
open  yard  to  access  the  mess  hall,  whether 
it  was  snowing  or  brutally  hot. 

The  failure  of  corrections  facilities  to 
provide  adequate  food  for  pregnant  prison- 
ers emerged  as  a pattern  across  many  states, 
our  research  found.  Most  recently,  the  Cor- 
rectional Association  of  New  York  released 
a damning  report,  based  on  five  years  of 
interviews  and  legal  research,  revealing  that 
New  York’s  state  facilities  were  also  failing 
to  provide  sufficient  food  and  acceptable 
living  conditions  for  pregnant  prisoners. 
And  Diana  Claitor,  executive  director  of  the 
Texas  Jail  Project,  told  us  that  the  lack  of 
plentiful,  healthy  food  is  a frequent  problem 
for  pregnant  prisoners  in  Texas  as  well. 

Despite  the  inadequate  food  and  con- 
ditions, Schenwar  says  she  received  good 
medical  care  while  she  was  incarcerated. 
She  recalls  regular  visits  to  an  OB-GYN, 
and  frequent  ultrasounds.  In  fact,  for  many 
pregnant  prisoners,  incarceration  affords 
them  the  first  opportunity  to  receive  pre- 
natal care. 

Schenwar  is  quick  to  explain  that  she 
wasn’t  seeking  sympathy.  But  she  says  that 
the  guards  reacted  to  her  requests,  and  those 
of  other  pregnant  prisoners,  with  demean- 
ing comments. 
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“The  officers  judged  us  constantly,”  she 
said.  “If  you  would  complain,  they  would 
say,  ‘You  put  yourself  here.  You  were  do- 
ing drugs  and  pregnant.  I don’t  feel  bad 
for  you. 

While  at  the  prison,  Schenwar 
maintained  her  use  of  methadone,  as  pre- 
scribed by  her  doctor.  Abruptly  ceasing 
opioid  use  is  extremely  dangerous  during 
pregnancy,  as  it  can  lead  to  miscarriage. 
However,  Schenwar’s  methadone  use 
created  an  unexpected  complication:  It 
disqualified  her  from  transferring  to  the 
Decatur  Facility,  which  has  a nationally 
recognized  prison  nursery  program  that 
allows  prisoners  to  stay  with  their  babies 
for  the  first  year  of  their  lives.  So  Schenwar 
knew  that  she  would  be  separated  from  her 
daughter  as  soon  as  she  gave  birth. 

"You're  Not  Going  to  'Fall  Out' in 
My  Yard"  - Forced  Induction  of 
Labor  in  Illinois  Prisons 

What  most  upset  Schenwar  was  the 
prison’s  decision  to  induce  her  labor  when 
she  did  not  want  to  be  induced  - an  act  that 
constitutes  a human  rights  violation,  experts 
told  RH  Reality  Check. 

At  5 a.m.  in  early  September,  Schenwar 
was  on  her  way  to  the  mess  hall  with  the 
other  prisoners. 

“Schenwar,  fall  back,”  she  recalls  one 
of  the  guards  saying,  as  she  walked  behind 
the  other  prisoners  heading  to  breakfast. 


Two  weeks  earlier,  the  prison  doctor 
had  informed  Schenwar  that  her  delivery 
would  be  induced.  Schenwar  had  tried  to 
object,  saying  that  her  baby  was  not  ready 
to  be  born,  and  that  she  wanted  to  wait 
until  her  labor  started  naturally.  Inducing 
labor  can  be  risky  for  mothers  and  their 
babies.  Studies  have  shown  induction  to 
be  associated  with  higher  rates  of  cesarean 
sections,  longer  stays  in  the  hospital  and 
greater  blood  loss  for  women  giving  birth. 

But,  Schenwar  says,  the  doctor  made 
it  clear  that  she  did  not  have  a choice,  and 
when  she  still  objected,  she  says  the  doctor 
called  prison  guards. 

“I  had  three,  maybe  four,  guards  sur- 
rounding me  saying,  ‘I  don’t  know  where 
you  think  you  are.  This  is  our  prison.... 
You’re  not  going  to  fall  out  in  my  yard  or 
in  the  mess  hall  and  cause  some  kind  of 
chaos,”’  she  said.  “I  was  scared  and  I was 
having  a baby  and  I was  in  prison.  I went 
back  to  my  cell  and  I cried,  because  I knew 
I would  be  alone.” 

So,  when  guards  told  Schenwar  to  fall 
back,  she  thought  she  was  in  trouble.  But 
instead  guards  told  her  it  was  time  to  give 
birth. 

“They  explained  that  because  I was  be- 
ing induced  that  day,  which  I did  not  know, 
they  said  I could  not  eat,” she  recalled  in  an 
interview  with  RH  Reality  Check. 

When  RH  Reality  Check  first  sought 
comment  from  the  Illinois  Department  of 
Corrections  in  relation  to  Schenwar’s  alle- 
gation of  forced  induction,  Tom  Shaer,  who 
was  then  the  director  of  communications, 


did  not  reply  to  our  specific  questions,  but 
wrote  in  an  email,  “Inmate  anecdotes  are 
often  either  wholly  inaccurate  or  grossly 
exaggerated.  Not  always,  but  often.” 

This  notion  - that  prisoners,  and  espe- 
cially women  prisoners,  are  liars  - permeates 
the  dozens  of  cases  we  reviewed  where 
prisoners  suffered  miscarriages,  still-births 
and  even  deaths.  While  there  are  undoubt- 
edly instances  of  false  allegations,  time  and 
again  prisoners’  allegations  have  been  borne 
out  in  litigation  and  federal  investigations. 

Shaer  has  since  left  the  department, 
and  his  replacement,  Nicole  Wilson,  told 
us  in  an  email  that  induced  births  are  an 
“option”  for  prisoners: 

“Pregnant  prisoners  consult  with  their 
physician  on  nutrition  and  birthing  options 
to  make  decisions  that  best  meet  each  indi- 
viduals’needs.  Offenders  whose  pregnancies 
are  deemed  high  risk  are  encouraged  to 
elect  induction  so  they  can  be  transferred  to 
Bloomington  where  the  hospital  can  meet 
their  specific  needs  for  a safe  delivery.”  [sic] 

In  a later  email,  Wilson  changed  her 
stance,  saying  instead  that  Schenwar’s 
methadone  treatment  meant  she  was 
deemed  to  be  a high-risk  patient,  and  that 
the  “decision  to  induce  would  have  been 
made  by  the  OB/GYN  and  would  have 
been  made  for  the  benefit  of  both  mother 
and  baby.” 

Wilson  said  that  Schenwar  had  not 
signed  a “refusal  of  treatment,”  which, 
Wilson  said,  was  offered  to  prisoners  who 
did  not  want  their  births  induced. 

However,  RH  Reality  Check  was  able 
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to  speak  with  Kendra  Smith,  who  was 
also  pregnant  while  incarcerated  at  Logan. 
Smith  recounted  that  guards  also  tried  to 
force  her  to  induce  her  delivery,  but  she 
resisted,  involving  the  warden  and  the 
prison’s  family  services  officer.  Smith  said 
she  recalled  similar  pressure  being  put  on 
a third  pregnant  prisoner  incarcerated  at 
Logan. 

According  to  Gail  Smith,  founder  of 
Chicago  Legal  Advocacy  for  Incarcerated 
Mothers  (CLAIM),  the  Illinois  Depart- 
ment of  Corrections  seems  to  have  initiated 
a practice  of  requiring  incarcerated  women 
to  have  induced  labor. 

“Every  woman  that  I have  spoken  with 
after  release  who  has  given  birth  inside  in 
the  past  year  has  been  induced,”  Smith  told 
RH  Reality  Check. 

In  a close  examination  of  cases  involv- 
ing the  shackling  of  incarcerated  pregnant 
women,  RH  Reality  Check  found  hints  that 
induction  may  be  a standard  practice  at 
corrections  facilities  in  other  states  as  well. 

Farah  Diaz-Tello,  a staff  attorney  at 
National  Advocates  for  Pregnant  Women, 
told  RH  Reality  Check  that  forced  induced 
labor  constitutes  clear  human  rights  viola- 


tions of  pregnant  prisoners. 

“Any  forced  induced  labor  is  a hu- 
man rights  violation,  even  if  the  pregnant 
person  isn’t  incarcerated,  because  people 
have  a fundamental  human  right  to  bodily 
integrity  and  to  refuse  unwanted  medical 
intervention,”  she  said. 

Diaz-Tello  said  that  the  stories  from 
Illinois  are  consistent  with  what  her  orga- 
nization has  been  hearing  from  other  states. 
For  instance,  she  said  that  she  had  worked 
with  a Texas  woman  who  was  forced  to  un- 
dergo a cesarean  section  while  incarcerated, 
because  the  doctor  was  only  scheduled  to 
be  at  the  facility  for  one  day. 

“The  fact  that  it  is  happening  in  prison, 
where  people  are  even  more  deprived  of 
power  than  in  a medical  institution  - that 
makes  it  even  worse,”  Diaz-Tello  said. 

"All  Female  Inmates  are 
an  Escape  Threat" 

In  addition  to  the  forced  induction, 
Schenwar  described  a lonely  and  traumatic 
labor,  during  which  she  was  shackled  to  the 
hospital  bed. 

“There’s  a guard  on  the  couch  reading 
magazines  as  your  whole  life  is  torn  apart,” 


she  said.  “They  don’t  let  any  family  come. 
After  you  have  the  baby,  they  shackle  you 
to  the  bed  at  their  discretion.  You  hold  your 
baby  and  then  they  take  her  and  you  go 
back  to  prison.” 

At  the  time,  Illinois  still  had  an  official 
policy  that  allowed  prisoners  to  be  shackled 
as  soon  as  they  were  “no  longer  pregnant,” 
said  Wilson,  the  corrections  department’s 
spokesperson.  That  policy  was  changed  in 
November  2013  so  that  “inmates  who’d 
recently  delivered  a child  could  also  go 
unrestrained  for  a pre-determined  period 
of  time.” 

Despite  media  attention  to  the  issue, 
shackling  of  pregnant  prisoners  remains 
common,  with  the  majority  of  states  still 
permitting  the  barbaric  practice.  Even 
in  states  where  shackling  is  theoreti- 
cally banned,  local  activists  and  incarcerated 
women  say  legal  loopholes  mean  that  many 
pregnant  prisoners  still  find  themselves 
bound  in  metal  chains  during  transporta- 
tion to  the  hospital,  and  after  birth. 

For  instance,  the  2009  law  that  barred 
the  use  of  restraints  on  pregnant  prisoners 
in  Texas  contains  an  exception  for  women 
deemed  to  be  a flight  risk,  but  doesn’t  define 
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what  exactly  that  means. 

At  a 2012  meeting  of  the  Texas  Com- 
mission on  Jail  Standards,  a commissioner 
“spoke  publicly  about  his  belief  that  all 
female  inmates  are  an  escape  threat  and  that 
therefore  the  exception  to  the  bar  on  use 
of  restraints  would  always  apply,”  accord- 
ing to  a letter  drafted  to  the  commission’s 
chairwoman  by  then-state  Sen.  Wendy 
Davis.  (RH  Reality  Check  obtained  a draft 
of  the  email). 

In  other  words,  even  women  in  active 
labor  and  birth  should  be  seen  as  escape 
threats. 

Diana  Claitor  of  the  Texas  J ails  Proj  ect 
told  RH  Reality  Check  that  better  monitor- 
ing of  each  incident  of  shackling  is  required 
to  ensure  the  law  is  being  properly  enforced. 

The  emotional  impact  of  shackling, 
including  post-partum  depression,  can  be 
profound,  Claitor  said. 

“You  suddenly  feel  yourself  in  the  posi- 
tion of  being  rolled  around  like  a piece  of 
garbage  chained  to  a table,  and  the  other 
women  there  [at  the  hospital]  shrink  away 
in  horror  that  you’re  some  kind  of  crazed 
animal  that  has  to  be  shackled.” 

The  experience  of  being  pregnant  in 
prison,  forcibly  induced  and  ultimately 
shackled  during  delivery  certainly  left 
Schenwar  with  a sense  of  shame. 

Her  journal  from  October  of  that  year 


- a month  after  her  daughter  was  born 

- shows  the  young  woman’s  regret  at  the 
situation  she  was  in. 

“You  held  my  hand  just  a few  hours 
after  I gave  birth,  wrapped  your  fingers 
tightly  around  my  thumb  and  I knew  as  you 
focused  your  eyes  on  mine  without  turning 
away  that  I’d  love  you  in  everyway,  each  day 
for  the  rest  of  eternity,”  Schenwar  wrote.  “I 
tried  not  to  sleep,  knowing  we  only  had  a 
short  time  together.  Shackles  tied  my  ankles 
to  the  hospital  bed.  You’re  the  daughter  of 
a prisoner,  twice  convicted  felon,  all  result 
of  a heroin  conviction.” 

“I’ll  spend  the  rest  of  my  life  making 
this  up  to  you,”  she  wrote. 

Schenwar  was  released  from  prison  in 
2014,  and  is  now  sober.  She  is  successfully 
caring  for  her  daughter,  as  well  as  working 
with  other  mothers  who  have  recently  been 
released  from  prison  or  jail. 

“Just  because  you’ve  been  to  prison 
three  or  five  times,  doesn’t  mean  you  have 
to  go  back,”  she  said.  “People  get  past  it,  and 
they  have  careers  and  they  have  lives  and 
they  have  families.” 

Deprived  of  Care,  Incarcerated 
Women  Suffer  Miscarriages, 
Stillbirths,  Ectopic  Pregnancies 

On  the  morning  of  September  ii, 
2011,  Krystal  Moore  thought  she  was  dy- 
ing. Sharp  pain  stabbed  at  her  stomach, 
so  much  so  that  she  curled  up  into  a fetal 
position  on  her  bed.  She  didn’t  know  what 


was  happening.  Though  she  was  pregnant, 
she  was  only  six  months  along,  not  nearly 
ready  to  give  birth. 

She  couldn’t  simply  call  the  family 
doctor.  She  was  a prisoner,  serving  time  at 
the  Jerome  Combs  Detention  Center  in 
Kankakee,  Illinois,  for  smoking  marijuana 
while  on  probation.  But  in  the  early  hours 
of  that  Sunday  morning,  her  pain  was  es- 
calating quickly. 

“I  woke  up  hurting,”  she  told  RH  Real- 
ity Check.  “I  tried  to  get  in  the  shower,  and 
I couldn’t.” 

She  asked  to  go  the  hospital.  She  had 
spoken  to  some  other  prisoners,  and  she 
began  to  think  she  was  having  contractions. 
The  pressure  on  her  stomach  was  getting 
worse. 

A guard  telephoned  the  jail  nurse, 
Ivetta  Charee  Sangster,  to  tell  her  that 
Moore  was  having  stomach  pains.  Sangster 
was  on  duty  that  Sunday,  though  she  wasn’t 
actually  at  the  detention  center,  which,  like 
many  jails,  doesn’t  have  full-time  medical 
staff  available,  despite  housing  a sick  and 
vulnerable  population.  Even  if  Sangster  had 
been  there,  she  was  only  a licensed  practical 
nurse,  a role  that  generally  involves  provid- 
ing only  very  basic  medical  care,  like  taking 
a patient’s  blood  pressure  or  changing  a 
bandage.  She  would  not  have  been  able  to 
give  Moore  the  urgent  care  she  required 
for  what  had  become  a serious  infection 
of  her  womb. 

Sangster  sounded  irritated  on  the 
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phone,  according  to  the  transcript  of  the 
call  that  later  appeared  in  a lawsuit  filed 
by  Moore. 

“Krystal  Moore,  she’s  - in  my  opinion, 
a lot  of  times  she’s  full  of  shit,”  Sangster  told 
the  guard.  “You  can  go  eyeball  her  and  call 
me  back  if  you  want.  She’s  probably  full  of 
shit.  But  you  can  let  her  know  that  she  can 
see  the  doctor  tomorrow  if  she’d  like.” 

Our  attempts  to  contact  Sangster  were 
unsuccessful. 

By  2:30  that  afternoon  - at  least  eight 
hours  since  she  first  alerted  guards  to  her 
pain  - Moore  began  bleeding  while  sitting 
on  a toilet.  Screaming  out  of  pain  and  fear, 
she  was  finally  taken  to  a local  hospital, 
but  not  before  being  forced  to  walk  down 


the  stairs  from  her  cell  to  the  ambulance, 
according  to  a court  opinion  from  Decem- 
ber 2013. 

Moore  was  fully  dilated  by  the  time 
she  arrived  at  the  hospital,  where  she  says 
she  was  shackled  to  the  hospital  bed.  Then, 
around  5:20  p.m.,  she  gave  birth  to  twins. 
Had  she  been  taken  to  hospital  earlier, 
there  was  a possibility  that  the  babies  could 
have  survived,  according  to  an  expert  who 
provided  evidence  for  the  lawsuit.  Instead, 
one  baby  lived  for  only  a day;  the  other 
survived  for  16  days. 

“I  remember  it  clear  as  yesterday.  I 
think  about  my  twins  every  day  and  every 
night.  How  would  they  be?”  Moore  said. 

Moore’s  case  settled  last  year  for 


$620,000,  according  to  her  lawyer.  But  in 
a five-month  investigation,  RH  Reality 
Check  found  that  her  story  is  not  unique. 
After  reviewing  more  than  200  legal  cases, 
as  well  as  the  Human  Rights  Defense 
Center’s  database  of  “Deaths  in  [Correc- 
tions Corporation  of  America]  Custody,” 
RH  Reality  Check  identified  at  least  a dozen 
instances  of  women  experiencing  miscar- 
riages, stillbirths  and  ectopic  pregnancies 
in  jails  and  prisons  across  the  country,  in 
circumstances  that  show  a shocking  lack  of 
medical  care  from  the  professionals  charged 
with  providing  it. 

This  number  is  most  likely  a dramatic 
under-representation  of  the  problem.  In 
addition  to  the  shame  and  grief  that  many 
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women  feel  at  the  loss  of  a pregnancy, 
incarcerated  women  often  fear  complain- 
ing about  their  miscarriages  behind  bars 
because  they  do  not  want  to  compromise 
ongoing  cases  or  face  retribution  from  jail 
or  prison  staff,  according  to  community 
activists  and  researchers  who  work  closely 
with  incarcerated  women. 

To  be  sure,  low-quality  prenatal  care  is 
a symptom  of  the  larger  problem  of  poor 
medical  care  in  corrections  facilities  in  the 
United  States,  as  has  been  documented 
in  California,  Arizona  and  Florida  and 
through  thousands  of  lawsuits  against 
prisons  and  the  private  contractors  that 
sometimes  run  them. 

Prison  health  services  were  so  bad  in 
the  1960s  and  1970s  that  in  1976  the  U.S. 
Supreme  Court  ruled  that  failure  to  pro- 
vide appropriate  medical  care  to  prisoners 
amounted  to  a violation  of  the  U.S.  Con- 
stitution’s prohibition  on  cruel  and  unusual 
punishment.  As  a result,  incarcerated  people 
are  the  only  group  in  the  United  States  with 
a constitutional  right  to  medical  care. 

But  with  the  swelling  number  of 
women  behind  bars,  the  failure  to  provide 
prenatal  care  is  becoming  a major  concern. 

The  cases  we  examined  were  strikingly 
similar  to  Moore’s:  pregnant  women  wait- 
ing weeks  to  see  doctors,  nurses  instructing 
women  to  take  antibiotics  for  labor  pains 
and  prisoners  miscarrying  in  toilets  or  on 
cell  floors.  Sangster’s  comments  would 
have  fit  into  any  of  the  cases  that  we  read. 
Again  and  again,  we  saw  women  prisoners 
in  need  of  prenatal  care  ignored,  silenced 
and  disbelieved. 

“I  feel  like  that  jail  done  killed  my  kids,” 


said  Moore.  “I’ve  been  feeling  that  since  the 
day  I gave  birth.” 

Prenatal  Care  is  Crucial  - 
and  Missing  - Behind  Bars 

At  the  end  of  2012,  there  were  more 
than  200,000  women  in  prisons  and  jails, 
comprising  9 percent  of  the  nation’s  in- 
carcerated population.  Based  on  current 
trends,  the  number  of  women  behind  bars 
is  expected  to  grow. 

The  median  age  of  women  in  state 
and  federal  prisons  is  34,  and  the  majority 
of  incarcerated  women  are  of  reproductive 
age,  according  to  a study  by  the  Bureau  of 
Justice  Statistics.  Many  women  in  prison 
have  high-risk  pregnancies,  complicated 
by  problems  including  poor  nutrition, 
domestic  violence,  mental  illness  and  drug 
and  alcohol  abuse. 

Poor  prenatal  care  in  corrections  facili- 
ties is  a grave  concern,  especially  since  those 
facilities  have  become  one  of  the  major 
providers  of  health  care  for  marginalized 
communities,  according  to  Brad  Brock- 
mann,  executive  director  of  the  Center  for 
Prisoner  Health  and  Human  Rights  at  the 
Miriam  Hospital  in  Providence,  Rhode 
Island,  an  affiliate  of  Brown  University. 

“For  many  of  the  individuals  who 
come  into  the  system,  their  first  physical 
as  adults  is  when  they  enter  prison  or  jail, 
because  prior  to  January  2014  Medicaid 
was  not  available  to  many,  with  only  safety- 
net  programs  available  in  the  community,” 
Brockmann  said. 

The  quality  of  prenatal  care  provided 
by  prisons  or  jails  varies  wildly  between  and 
within  states,  with  most  facilities  providing 
very  poor  care,  according  to  a 2010  review 
of  state  policies  by  the  National  Women’s 
Law  Center  and  the  Rebecca  Project. 


The  survey  graded  all  50  states  on  their 
treatment  of  mothers  behind  bars.  Thirty- 
eight  states  received  a failing  grade  in  the 
category  of  prenatal  care.  The  researchers 
reported  that  43  states  do  not  require  medi- 
cal exams  as  part  of  prenatal  care  forwomen 
in  confinement.  Forty-eight  states  don’t 
offer  pregnant  women  screening  for  HIV. 

And  this  review  only  examined  what 
states  said  their  policies  were;  there  were 
no  on-site  inspections.  “Paper  reviews  are 
of  limited  value  in  a corrections  context,” 
said  Amy  Fettig,  senior  staff  counsel  for  the 
ACLU’s  National  Prison  Project. 

The  reality  is,  no  one  is  looking  closely 
at  what  is  happening  in  practice  on  a na- 
tional scale  when  it  comes  to  the  care  of 
incarcerated  pregnant  people,  experts  told 
RH  Reality  Check. 

For  instance,  there  are  no  clear  an- 
swers to  some  fundamental  questions,  such 
as  how  many  women  are  pregnant  during 
incarceration  each  year  in  the  United 
States.  A 2011  report  by  the  American 
Congress  of  Obstetricians  and  Gynecolo- 
gists put  the  number  at  6 to  10  percent  of 
incarcerated  women,  while  a 2008  study  by 
the  Bureau  of  Justice  Statistics  estimated 
that  between  4 and  5 percent  of  women 
admitted  to  state  and  federal  prisons  that 
year  were  pregnant. 

There  are  also  no  comprehensive  data 
for  the  number  of  pregnant  women  in 
jails,  which  typically  house  people  prior 
to  conviction  or  sentencing,  or  sometimes 
for  immigration  matters  or  for  shorter 
sentences. 

And  there  is  simply  no  national  picture 
of  pregnancy  outcomes  - miscarriages, 
abortions,  stillbirths  and  live  births  - for 
incarcerated  women,  experts  told  us.  The 
most  recent  data  we  could  find  came  from 
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1998,  when  the  Government  Accountabil- 
ity Office  reported  that  there  were  about 
1,400  births  in  prisons  that  year. 

Only  two  states  require  collection  of 
data  on  pregnancy  outcomes  for  incar- 
cerated women  - Delaware  and  Oregon, 
according  to  the  Rebecca  Project  report. 
Delaware  did  not  respond  to  our  request  for 
records,  but  Oregon  provided  information 
recorded  about  the  only  state  prison  that 
houses  women,  Coffee  Creek  Correctional 
Facility,  between  July  2012  and  November 
2014. 

That  data  said  there  were  51  pregnant 
prisoners  during  that  time,  but  gave  little 
insight  into  the  type  of  care  provided  to 
these  women,  apart  from  the  indication  that 
some  women  were  assessed  to  see  whether 
their  pregnancies  were  high-risk.  Of  these 
pregnancies,  37  resulted  in  births  while 
incarcerated.  Eleven  women  had  c-sections, 
and  three  women’s  labor  was  induced.  There 
was  one  miscarriage  and  one  abortion,  and 
an  additional  four  women  returned  a nega- 
tive pregnancy  test  after  earlier  indicating 
that  they  were  pregnant.  At  the  time  the 
data  were  provided,  seven  of  the  pregnant 
prisoners  remained  incarcerated,  while  at 


least  two  had  been  released  prior  to  giving 
birth. 

The  data  did  not  cover  jails,  which  are 
governed  separately  by  each  of  Oregon’s 
36  different  counties,  according  to  Wendy 
Smith,  a spokesperson  with  the  state’s 
Health  Services  Administration. 

Another  data  set  comes  from  Texas, 
which  tracks  how  many  pregnant  prisoners 
are  booked  into  countyjails  - in  April  2015, 
there  were  382.  A draft  bill  would  require 
Texas  jails  to  collect  data  on  prenatal  care, 
as  well  as  the  use  of  solitary  confinement  or 
restraints  on  pregnant  prisoners. 

It’s  therefore  reasonable  to  imagine 
that  thousands  of  women  around  the 
country  are  experiencing  a wide  range  of 
pregnancy  outcomes  while  in  jails  and 
prisons,  with  no  oversight  mechanism  to 
track  the  care  they  receive. 

But  most  states  do  not  collect  data  on 
incarcerated  pregnant  woman,  and  there  is 
no  national  set  of  data  about  prenatal  care 
or  pregnancy  outcomes  for  incarcerated 
people. 

Experts  say  this  lack  of  national  and 
local  data  is  no  coincidence. 

“It’s  one  of  the  many  areas  where  the 


lack  of  data  points  to  the  invisibility  of 
incarcerated  people,  and  specifically  in- 
carcerated women,”  Tamar  Kraft-Stolar, 
director  of  the  Correctional  Association  of 
New  York’s  Women  in  Prison  Project,  told 
RH  Reality  Check. 

Despite  the  lack  of  comprehensive 
national  data,  our  investigation  found  that, 
with  few  exceptions,  prenatal  care  in  prisons 
and  jails  across  the  country  is  shockingly 
inadequate. 

In  addition  to  insufficient  food  and 
inappropriate  living  conditions  for  pregnant 
people,  our  research  underlines  what  health 
experts  and  women’s  rights  advocates  have 
said  for  years:  Prisons  and  jails  are  among 
the  most  dangerous  places  to  be  while 
pregnant. 

"A  Near-Death  Sentence" 
for  Writing  Bad  Checks 

For  Laila  Batts,  poor  prenatal  care 
behind  bars  came  close  to  ending  her  life. 

In  early  January  2007,  Batts  was 
detained  for  ten  days  at  the  Elmwood 
Complex  Women’s  Facility,  in  Santa  Clara, 
California,  after  writing  a bad  check  to  pay 
some  bills. 
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Women,  Incarcerated  (cont.) 


Batts  was  in  her  first  trimester  of 
pregnancy  the  day  she  entered  jail,  and  that 
night  she  began  to  experience  spotting  and 
severe  cramping.  For  the  next  ten  days,  Batts 
complained  to  nurses  about  her  pain. 

By  Monday,  January  8,  Batts  told  jail 
staff  that  she  wanted  to  go  to  the  hospital, 
because  her  condition  was  getting  worse. 
Her  request  went  unfulfilled.  On  January 
9,  a nurse  saw  Batts  bleeding  on  the  floor 
of  her  cell  and  complaining  that  her  symp- 
toms were  getting  dramatically  worse,  but 
the  nurse  did  not  send  for  emergency  help. 
When  Batts  finally  saw  a doctor  the  next 
day,  January  10,  the  doctor  noted  that  she 
was  suffering  from  an  abnormal  pregnancy, 
was  at  risk  of  an  ectopic  pregnancy  and  re- 
quired care,  according  to  records  produced 
in  a lawsuit.  But  instead  of  providing  that 
care,  the  doctor  sent  Batts  back  to  her  cell. 
Batts  thought  she  was  suffering  a painful 
miscarriage. 

“What  started  out  as  a request  for 
modified  community  service  in  light  of 
her  pregnancy  turned  into  a near-death 
sentence,  bringing  Ms.  Batts  within  hours 
- perhaps  minutes  - of  losing  her  life,”  court 
filings  said. 

The  day  after  she  was  released  from 
jail,  Batts  woke  in  excruciating  pain  and 
was  rushed  by  ambulance  to  the  emergency 
room,  where,  she  told  RH  Reality  Check , 
surgeons  removed  her  ectopic  pregnancy,  as 
well  as  a fallopian  tube.  Ectopic  pregnancies 


are  extremely  dangerous,  and  require  im- 
mediate attention  to  avoid  potential  death 
of  the  pregnant  person. 

Batts  settled  her  case,  but  declined  to 
say  how  much  she  was  awarded. 

What  is  unusual  in  her  lawsuit  is  that 
the  complaint  focused  on  the  physical  and 
mental  pain  that  she  endured.  The  vast  ma- 
jority of  cases  we  examined  focused  on  the 
loss  of  the  fetus,  not  on  the  suffering  of  the 
pregnant  woman,  because  the  law  tends  to 
focus  more  on  permanent  losses  - the  death 
of  a “viable”  fetus  - than  on  temporary  pain 
experienced  by  the  woman.  For  this  reason, 
we  found  more  cases  involving  stillbirths 
(a  loss  of  pregnancy  after  20  weeks’  gesta- 
tion) than  miscarriages,  which  occur  prior 
to  20  weeks. 

And  because  many  miscarriages  are 
difficult,  if  not  impossible,  to  prevent,  it  is 
extremely  difficult  for  women  who  have 
suffered  them  while  incarcerated  to  prove 
any  fault  on  the  part  of  the  authorities.  This 
makes  mistreatment  of  miscarriage  tough 
to  detect,  with  even  grassroots  community 
advocates  struggling  to  identify  where  it 
has  occurred. 

Diana  Claitor,  executive  director  of  the 
Texas  Jail  Project,  says  she  usually  doesn’t 
hear  about  a miscarriage  from  the  woman 
who  suffered  it. 

“Mostly  we  get  a grandmother  calling,” 
Claitor  told  RH  Reality  Check.  “The  first 
call  I got  was  an  elderly  Hispanic  woman 
asking,  ‘Is  there  any  way  we  can  get  the 
body  of  our  dead  grandchild  and  put  it  in 
the  family  plot?”’ 


"Sanctity  of  Life  in  Texas 
Looks  Like  This" 

Many  of  the  cases  of  miscarriage  or 
stillbirth  we  found  occurred  in  states  that 
have  recently  introduced  laws  that  claim  to 
protect  fetuses,  even  at  the  expense  of  the 
woman  bearing  them. 

For  example,  miscarriage  in  Texas  is 
treated  differently  if  it  does  not  happen 
behind  bars. 

Last  year,  Dallas  police  swarmed  a high 
school  after  a fetus  was  found  in  a toilet. 
They  launched  an  investigation,  reviewing 
video  footage  and  interviewing  teachers  to 
find  the  “suspect.” 

But  two  years  earlier,  no  such  attention 
was  given  to  the  case  of  Autumn  Miller, 
who  in  the  summer  of  2012  miscarried  into 
a toilet  while  serving  a one-year  sentence  at 
the  Dawson  State  Jail,  also  in  Dallas. 

Miller,  who  in  pictures  has  light  brown 
hair  and  a warm  smile  full  of  straight,  white 
teeth,  was  already  the  mother  of  three  chil- 
dren. She  had  entered  the  jail  in  February, 
after  violating  probation  on  a drug  posses- 
sion charge,  not  realizing  she  was  pregnant. 

Throughout  May  and  June,  Miller 
complained  of  cramps  and  fatigue,  and 
requested  a pregnancy  test  and  Pap  smear. 
She  never  received  either  from  the  jail. 

On  the  night  of  June  14,  Miller  began 
bleeding,  and  experiencing  pain  so  severe 
that  she  couldn’t  walk,  according  to  a lawsuit 
filed  against  the  Corrections  Corporation 
of  America.  Miller  told  guards  she  felt  like 
she  was  having  a baby. 
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Guards  brought  her  to  a medical  unit 
where  a nurse  waited  on  a telescreen  (like 
the  jail  in  Kankakee,  there  was  no  full-time 
medical  staff  on-site) . But  Miller  could  barely 
explain  what  was  happening  before  a guard 
turned  off  the  screen,  handed  her  a menstrual 
pad  and  locked  her  in  a segregated  cell. 

Screaming,  Miller  gave  birth  into  a 
toilet.  She  was  then  handcuffed,  shackled 
and  transported  to  the  hospital  separately 
from  her  newborn.  Miller  named  the  infant 
Gracie  Robinson;  she  barely  weighed  a 
pound.  Gracie  died  four  days  later. 

“They  had  her  locked  in  a cell  down  in 
the  medical  area,  all  by  herself,  when  she 
was  laboring,  unbeknownst  to  her, ’’Miller’s 
lawyer,  Paula  Sweeney,  told  RH  Reality 
Check.  “Then  they  couldn’t  find  the  key  to 
get  the  door  open  when  it  became  apparent 
what  was  going  on.  Then,  as  she’s  laying 
there  on  the  cot,  with  blood  everywhere, 
in  terror  and  agony,  the  male  guards  start 
taking  pictures  with  their  cell  phones.” 

Miller’s  case  was  settled  in  January 
2014,  and  the  facility  that  housed  her  has 
since  been  shut  down  because  of  budget  cuts 
as  well  as  increased  scrutiny  about  what  was 
going  on  behind  the  prison  walls. 


“Texas  runs  around  bragging  about  the 
sanctity  of  human  life,  until  you  get  a chance 
to  see  it  in  real  life,” Miller’s  lawyer  told  us. 
“Sanctity  of  life  in  Texas  looks  like  this.” 

No  Role  for  Prosecutors 
in  Prenatal  Care 

Experts  have  a wide  range  of  recom- 
mendations  to  improve  pregnancy  care  in 
prisons  and  jails,  including  laws  that  require 
tracking  and  reporting  pregnancy  outcomes, 
the  elimination  of  solitary  confinement 
for  pregnant  prisoners  and  an  increase  in 
prisoners’ access  to  OB-GYNs. 

In  Texas,  a coalition  of  groups,  includ- 
ing the  Texas  Jail  Project  and  the  ACLU 
of  Texas,  is  pushing  for  a bill  that  would 
mandate  tracking  of  prenatal  care  and  treat- 
ment of  pregnant  prisoners  in  the  state’s 
approximately  250  county  jails. 

The  bill  has  caused  unease  among 
some  women’s  advocates,  however,  because 
of  fears  that  gathering  data  on  pregnant 
prisoners  could  lead  to  more  punitive  action 
by  the  state. 

“There  is  legitimate  fear  from  legisla- 
tors that  are  interested  in  doing  this  kind 
of  tracking  that  those  numbers  will  be  used 


to  punish  pregnant  women  for  drug  use,” 
Mathew  Simpson,  policy  strategist  at  the 
ACLU  of  Texas,  told  RH  Reality  Check. 
“When  it  comes  down  to  it,  if  we  don’t 
know  the  birth  outcomes,  we  can’t  make  an 
assessment  of  where  the  gaps  are.” 

The  broader  picture,  however,  is  that 
jails  and  prisons  are  generally  the  wrong 
place  to  house  pregnant  women,  given  that 
they  frequently  lack  the  appropriate  staff 
or  facilities,  and  are  fundamentally  geared 
toward  punishment,  not  care. 

“Judges  and  prosecutors  think  that  it’s 
a good  idea  to  empower  jail  guards  - whose 
job  is  to  punish  criminals  - to  give  prenatal 
care,”  Lynn  Paltrow,  the  executive  director  of 
National  Advocates  for  Pregnant  Women, 
told  RH  Reality  Check.  “There  has  to  be  a 
very  clear  consensus  that  there  is  no  role  for 
prosecutors  to  be  involved  in  prenatal  care.” 

Punished  for  Addiction: 
Women  Prisoners  Dying 
from  Lack  of  Treatment 

Tracy  Lee  Veira  had  been  in  jail  for 
seven  days  when  she  was  finally  allowed  to 
have  visitors.  Popular  in  her  hometown  of 
Orange  City,  Florida,  Veira  had  a web  of 
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Women,  Incarcerated  (cont.) 


friends  eager  to  see  her,  as  well  as  two  young 
children  who  were  restless  for  their  mother. 

For  years  Veira  had  skirted  the  law,  pos- 
sessing cocaine,  violating  probation.  Once, 
Veira  was  pulled  over  by  the  local  sheriff  for 
driving  without  a license  for  the  third  time 
in  a row.  According  to  her  mother,  Donna 
Mullins,  Veira  threw  her  keys  on  the  hood 
and  said,  “Please,  take  my  keys!  I have  a 
problem  with  driving!” 

Most  recently  Veira  had  been  arrested 
for  “doctor  shopping”:  requesting  the  same 
Oxycodone  prescription  from  three  differ- 
ent doctors. 

But  Veira  was  also  trying  to  remake 
her  life.  In  early  September  2009,  she  had 
turned  herself  in  to  the  Volusia  County 
Jail  for  an  outstanding  warrant,  wanting 
to  put  her  trouble  behind  her,  according  to 
her  mother. 

When  she  entered  the  jail,  Veira  told 
officials  she  had  been  taking  Oxycodone, 
a highly  addictive  opioid  pain  medication, 
every  day,  even  as  recently  as  that  morning. 

But  the  medical  staff  at  the  Volusia 
County  Jail  did  virtually  nothing  with  that 
information.  They  did  not  document  what 
she  said,  did  not  speak  to  her  former  doc- 
tor or  outside  pharmacy,  did  not  make  any 
plans  to  continue  her  medication,  and  did 
not  order  any  follow-up  care,  according  to 
a lawsuit  later  filed  by  Veira’s  estate  against 
the  correctional  health-care  company  that 
manages  most  of  Florida’s  corrections  facili- 
ties, Corizon  Health. 


After  three  days  in  jail,  Veira  was 
feeling  nauseous  and  scared.  She  couldn’t 
keep  anything  down.  She  was  transferred 
to  a solitary  confinement  cell,  closer  to  the 
guards  who  were  ostensibly  monitoring  her 
deteriorating  health. 

For  the  next  few  days,  Veira  tried  to  get 
the  guards  to  help  her.  By  the  seventh  night, 
Veira  was  so  ill  that  Patty  Blair,  a childhood 
friend  who  was  also  at  the  jail  while  Veira 
was  there,  could  hear  Veira’s  cries. 

“It  was  frightening  to  hear  her  beg 
them,  because  you  could  hear  in  her  voice 
that  she  didn’t  feel  good,”  Blair  told  RH 
Reality  Check.  Blair  says  the  correctional 
officers  told  Veira  to  lie  down,  that  she 
simply  had  a leg  cramp  and  needed  to  rest. 

In  fact  Veira  was  undergoing  a danger- 
ous detox. 

On  September  16,  2009,  Veira  was 
found  dead  in  her  cell.  No  one  on  the  jail 
staff  made  any  announcement;  prisoners 
whispered  stories  from  cell  to  cell  about 
who  had  died  and  why,  according  to  Blair 
and  another  woman  we  spoke  to  who  was 
at  the  jail  with  Veira.  An  autopsy  later  de- 
termined that  Veira’s  digestive  system  shut 
down  due  to  severe  dehydration.  During  her 
week  in  jail,  she  had  lost  20  pounds. 

In  an  interview  with  RH  Reality  Check , 
Mullins  recalled  lifting  Veira’s  7-year-old 
son  onto  her  knee  later  that  night.  He  was 
supposed  to  have  visited  Veira  that  day. 
Instead,  Mullins  told  him  that  his  mommy 
had  gone  to  Heaven.  “He  just  looked  at  me, 
and  asked,  ‘Why?’” 

A Corizon  spokesperson  told  RH  Real- 
ity Check  that  the  company  was  not  able  to 


comment  specifically  on  Veira’s  case  because 
of  ongoing  litigation.  The  spokesperson 
added  in  an  email,  “It  is  our  standard  policy 
to  document  all  available  medical  history, 
including  current  prescriptions,  of  our  pa- 
tients when  they  enter  our  care.” 

A Volusia  County  Jail  spokesperson 
had  “no  comment  involving  the  matter.” 

Veira  is  one  of  thousands  of  women 
who  have  struggled  with  drug  addiction 
behind  bars.  And  she  is  not  the  only  one 
who  has  died  from  poor  treatment.  During 
a five-month  review  of  more  than  200  law- 
suits, and  interviews  with  lawyers  and  public 
health  experts,  RH  Reality  Check  found  that 
drug  treatment  for  incarcerated  women  is 
inconsistent  and  inadequate  - and  in  some 
incidents,  like  Veira’s,  it  is  fatal. 

Incarcerated  women  have  extraordi- 
narily high  rates  of  drug  dependency:  A 
recent  report  from  the  Bureau  of  Justice  As- 
sistance of  the  U.S.  Department  of  Justice 
found  that  82  percent  of  the  women  they 
surveyed  had  a serious  substance  use  dis- 
order - a much  higher  rate  than  their  male 
peers,  who  report  a rate  of  44  percent.  It  is 
no  coincidence  that  incarcerated  women 
also  have  high  rates  of  mental  illness  and 
past  trauma. 

Like  Veira,  two-thirds  of  women  in 
prison  are  incarcerated  for  non-violent 
crimes,  often  related  to  mental  illness,  pov- 
erty, abuse  or  addiction.  In  2010,  more  than 
25  percent  of  female  prisoners  in  state  and 
federal  facilities  were  there  for  drug  crimes. 

The  petty  nature  of  the  crimes  in  some 
of  the  cases  we  examined  made  the  poor 
treatment  of  women’s  drug  dependencies 
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even  more  striking.  Christina  Ackerman, 
for  example,  was  arrested  for  stealing  DVDs 
from  a Blockbuster  in  2003.  She  died  from 
dehydration  related  to  withdrawal  after  five 
days  in  a county  jail  in  Pennsylvania.  She 
was  21  and  had  a three-year-old  daughter, 
according  to  a lawsuit  filed  on  her  behalf. 

When  correctional  officers  found  Ack- 
erman lying  on  the  floor  in  her  own  vomit, 
they  notified  a nurse,  who  said,  “What  do 
you  want  me  to  do  about  it?” 

Savannah  Sparks  met  a similarly  grim 
fate  when  she  went  to  jail  for  shoplifting  in 
2012.  She  died  from  complications  related 
to  withdrawal  after  six  days  in  a county  jail 
in  Kentucky,  according  to  Prison  Legal 
News.  During  Sparks’  incarceration,  she 
vomited  continuously,  sweated  profusely 
and  was  unable  to  eat  or  drink.  But  still,  no 
one  at  the  jail  took  her  condition  seriously. 

Instead,  the  on-duty  prison  nurse 
told  WDRB.com:  “She  had  a bad  detox.  I 
mean,  we  have  those  all  the  time.  It  wasn’t 
something  that  made  me  feel  like,  you  know, 
‘Oh  my  god,  I need  to  tell  somebody  else!”’ 

Medical  and  public  health  experts  told 
RH  Reality  Check  that  corrections  facilities 
urgently  need  to  improve  the  way  they  ad- 


dress prisoners’  drug  dependency. 

“As  a physician,  I see  drug  addiction  as 
a health-care  issue,”  Dr.  Carolyn  Sufrin,  an 
OB-GYN  at  Johns  Hopkins  Hospital,  told 
RH  Reality  Check.  “Without  appropriate 
drug  treatment,  people  are  being  punished 
for  their  struggles  with  addiction.” 

Best  Practices  for  Drug  Treatment 
Rarely  Followed 

If  serious  drug  addiction  is  common 
for  women  prisoners,  high-quality  treat- 
ment is  not.  A report  by  the  Bureau  of 
Justice  Statistics  indicates  that  between 
2000  and  2011,  female  jail  prisoners  were 
nearly  twice  as  likely  as  males  to  die  of  drug 
or  alcohol  intoxication  while  in  custody. 

Detoxing  from  drugs  and  alcohol 
can  be  a dangerous  process  that  requires 
physician  oversight,  experts  told  us.  While 
coming  off  opiates  can  leave  patients 
susceptible  to  death  from  associated  de- 
hydration or  other  conditions,  abruptly 
stopping  alcohol  consumption  can  itself  be 
fatal,  due  to  the  effects  that  such  chemical 
changes  can  have  on  the  brain. 

Roughly  one  million  arrestees  per 
year  may  be  at  risk  for  untreated  alcohol 


or  opiate  withdrawal,  according  to  a 2004 
study  published  in  the  American  Journal  of 
Public  Health. 

The  National  Commission  on  Cor- 
rectional Health  Care  (NCCHC),  which 
accredits  prison  health-care  programs,  pub- 
lishes standards  for  how  to  treat  opioid  and 
alcohol  withdrawal  in  correctional  settings. 

For  opioid  withdrawal,  the  NCCHC 
advises  that  all  prisoners  be  carefully  evalu- 
ated when  they  enter  the  jail;  those  that 
test  positive  for  withdrawal  risk  should  be 
treated  with  methadone  or  buprenorphine, 
both  FDA-approved  drugs  for  detoxifica- 
tion. 

But  many  incarcerated  people  simply 
don’t  receive  that  treatment. 

“In  a well-run  prison  or  jail  that’s 
providing  adequate  care,  someone  who’s 
detoxing  would  be  potentially  provided 
with  some  medication  to  ease  the  with- 
drawal symptoms,  and  he  or  she  would  be 
watched  for  suicide  or  accidental  death. 
This  requires  personnel  and  entails  costs,” 
Brad  Brockmann,  the  executive  director 
of  the  Center  for  Prisoner  Health  and 
Humans  Rights  at  the  Miriam  Hospital  in 
Providence,  Rhode  Island,  told  RH  Reality 
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Check.  “The  best  practices,  which  are  out 
there,  are  rarely  followed.” 

The  quality  of  drug  treatment  can  vary 
widely  between  federal  prisons,  state  prisons 
and  county  jails. 

The  federal  Bureau  of  Prisons  (BOP) 
has  a detailed  drug  treatment  program, 
outlined  in  a 2012  report  to  Congress. 
The  program  includes  drug  abuse  educa- 
tion at  all  118  BOP  facilities,  as  well  as 
non-residential  and  residential  drug  abuse 
treatment  programs  at  many  facilities.  In 
2012,  there  were  residential  drug  treatment 
programs  at  ten  federal  prisons  for  women 
(out  of  27  total  federal  prisons  for  women). 
That  year,  47,087  prisoners  participated  in 
non-residential,  residential  and  community 
transition  drug  treatment  programs  in  fed- 
eral prisons. 

There  is  strong  evidence  that  offering 
drug  treatment  to  prisoners  has  tangible 
benefits  to  society.  In  a three-year  study 
published  in  2000,  the  BOP  found  that 
female  prisoners  who  participated  in 
residential  drug  abuse  treatment  programs 


were  18  percent  less  likely  to  recidivate  than 
similarly  situated  female  prisoners  who  did 
not  participate  in  treatment. 

But  for  women  in  county  jails  - wait- 
ing to  be  sentenced  or  serving  time  for 
misdemeanors  - drug  treatment  can  be 
disorganized  and  insufficient. 

Hope  Wulliman,  a former  director 
of  nursing  at  the  Manatee  County  Jail 
in  Florida,  said  prisoners  going  through 
withdrawal  at  her  jail  were  sent  to  a separate 
medical  unit  for  “basic  treatment”  that  fell 
far  short  of  what  such  patients  required. 

“They  basically  got  comfort  measures, 
like  Imodium  [used  to  treat  diarrhea],”  she 
told  RH  Reality  Check.  She  said  she  had 
seen  many  people  go  through  withdrawal 
at  the  jail,  with  “lots  of  different  symptoms: 
hallucinating,  jumping  off  the  toilet,  kicking 
at  the  air.” 

Wulliman  had  never  worked  in  correc- 
tions before  she  took  the  job  in  2009. 

“There  wasn’t  really  a whole  lot  of 
training  at  all,”  she  told  RH  Reality  Check. 
“Some  ofit  was  just  common  sense  ...  nurs- 
ing is  nursing.” 

Like  most  of  Florida’s  prisons  and  jails, 
health  care  at  Manatee  County’s  facility  is 


provided  by  Corizon  Health,  a national 
company  with  a deeply  troubled  record 
when  it  comes  to  patient  care. 

Inga  Jones,  a nurse  who  worked  at  the 
Volusia  County  Jail  from  2005  to  2010  - 
where  Tracy  Veira  died  - said  in  a court 
filing  that  poor  drug  treatment  at  the  jail 
was  common. 

“Drug  and  alcohol  withdrawal  proto- 
cols were  routinely  not  followed, ’’she  said  in 
court  papers  obtained  by  RH  Reality  Check. 
“We  worked  three  days  on  and  two  days  off, 
and  many  times  I recall  returning  to  duty  to 
find  a patient  in  full-blown  detox.” 

When  asked  about  their  policies  or 
procedures  for  prisoners  with  drug  depen- 
dency, a Corizon  spokesperson  said  in  an 
email,  “We  are  always  working  to  improve 
policies  and  procedures  in  the  interest  of 
our  patients.  We  change  protocols  as  needed 
and  on  an  ongoing  basis  in  accordance  with 
annual  NCCHC  reviews.” 

Florida’s  problems  with  Corizon  and 
its  other  private  provider,  Wexford  Health 
Sources,  have  been  so  severe  that  the  state 
has  announced  it  is  seeking  to  renegotiate 
the  11.4  billion  in  contracts  it  has  between 
the  companies. 

"Their  Substance  Abuse 
Treatment  Just  Ended" 

Even  at  the  level  of  state  prisons  - 
which,  in  contrast  to  jails,  usually  house 
prisoners  for  longer  periods  and  often  for 
more  serious  crimes  - drug  treatment  can 
be  limited,  and  programs  can  end  abruptly. 

In  Illinois,  for  example,  the  nonprofit 
Wells  Center  offers  drug  and  alcohol  treat- 
ment to  a number  of  correctional  facilities. 

The  center,  which  gets  funding  from 
state  contracts,  currently  provides  gender- 
specific  and  trauma-informed  care  modeled 
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off  cognitive  behavioral  therapy  for  about 
180  women  in  Illinois. 

The  need  is  much  greater  than  that. 
Bruce  Carter,  the  executive  director  of  the 
center,  estimates  that  if  he  had  enough 
funding,  staff  and  space,  he  could  easily  have 
three  times  as  many  patients. 

Women  prisoners  are  especially  eager 
for  drug  treatment,  Carter  told  RH Reality 
Check. 

“Women  will  oftentimes  have  an  ad- 
ditional motivation  of  wanting  to  get  better 
because  they’re  the  primary  caretakers  of 
their  kids.” 

According  to  Carter’s  numbers,  the 
treatment  works.  Forty-eight  percent  of 
women  who  have  not  participated  in  the 
program  recidivate  within  three  years, 
while  women  who  complete  treatment  are 
far  less  likely  to  go  back  to  prison,  with  a 
recidivism  rate  of  only  22  percent. 

But  three  of  the  five  programs  that 
Wells  offered  to  women  prisoners  in  Illinois 
have  closed  in  the  past  five  years. 

Carter  says  he  received  a call  in  2012 
saying  that  the  drug  treatment  program  at 
Decatur,  a minimum-security  prison  for 
women,  would  be  shut  in  a week.  He  had  to 
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ask  to  keep  it  open  for  30  days,  so  he  could 
give  his  staff  notice. 

“For  those  inmates  who  were  scheduled 
to  finish  their  treatment  in  30  days,  they 
were  able  to,”  Carter  told  RH  Reality  Check. 
“For  everyone  else,  their  substance  abuse 
treatment  just  ended.” 

States  Sending  Pregnant 
Women  to  Jail  for  Drug  Use 

The  broader  political  context  of  patchy, 
poor  or  nonexistent  drug  treatment  for 
women  prisoners  is  this:  States  are  increas- 


ingly jailing  pregnant  women  because  of 
their  drug  use. 

In  Tennessee,  legislators  passed  a preg- 
nancy criminalization  law  in  2014,  making 
it  possible  to  prosecute  women  who  use 
illegal  drugs  while  pregnant.  The  bill  al- 
lows women  to  be  charged  with  aggravated 
assault,  which  carries  a maximum  penalty 
of  15  years  in  prison.  As  Imani  Gandy  has 
noted,  the  law  will  disproportionately  affect 
Black  women. 

And  as  Jessica  Mason  Pieklo  reported 
last  year,  South  Carolina  and  Alabama 
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have  both  made  various  criminal  laws 
applicable  to  pregnant  women,  while 
Minnesota  and  South  Dakota  have  altered 
their  laws  to  include  a special  process  for 
putting  pregnant  women  in  jail  if  they  are 
deemed  a risk  to  their  fetuses.  In  March 
2015,  the  North  Carolina  Senate  intro- 
duced a bill  that  would  make  it  a criminal 
ofFense  for  a woman  to  use  drugs  while 
pregnant. 


INNATE 

C0NNECTI0NS.com 

86%  Response  Rate!  75,000+  Hits 
Daily!  A+  Rating  with  the  BBB! 
Checks,  credit  cards,  stamps, 
Moneygram  accepted! 

Write  for  free  brochure  & 
application: 

CONPALS  INMATECONNECTIONS 
465  NE  181st  Ave.  #308 
Dept.  PLN 

Portland,  OR  97230-6660 

Send  SASE  or  stamp  for  fast  reply 

Federal  Corrlinks  users: 

lnfo@Convictpenpals.com 

Since  2002 


In  other  words,  these  laws  are  sending 
women  to  jail  for  drug  use,  even  though 
county  jails  and  state  prisons  are  often 
not  equipped  to  handle  serious  drug  ad- 
diction. 

Allison  Glass,  state  director  of  Healthy 
and  Free  Tennessee,  says  laws  that  send 
pregnant  women  to  jail  for  drug  use  - but 
do  not  require  improved  drug  treatment  in 
jails  - hurt  women. 

“The  legislators’  concern  really  is  not 
about  helping  women,  or  helping  the  fetuses 
that  they  say  they  care  so  much  about,”  she 
told  RH  Reality  Check. 

“It’s  really  about  punishing  women 
who  are  struggling  with  a health-care  issue.” 

A County  is  Compelled  to  Improve 
Drug  Treatment  for  Pregnant  Prisoners 

In  Montana,  a lawsuit  over  the  failure 
to  provide  drug  treatment  to  a pregnant 
prisoner  has  resulted  in  county-wide  re- 
form. 

The  settlement  of  the  case  also  reveals 
how  difficult  it  is  to  make  systemic  change 
to  incarcerated  women’s  drug  treatment 
since  it  is  fragmented  by  state  and  county 
lines. 

Before  entering  the  Lake  County 
Jail  in  Poison,  Montana,  in  March  2009, 
Bethany  Cajune  was  doing  well.  As  part  of 
a yearlong  opiate  addiction  treatment  pro- 
gram, she  was  attending  weekly  counseling 
sessions  and  taking  Suboxone,  a medication 
that  prevents  withdrawal.  She  was  studying 
for  her  GED,  taking  care  of  her  five  children 
and  working  to  be  sober,  according  to  a law- 
suit filed  by  the  American  Civil  Liberties 
Union  (ACLU)  on  her  behalf. 

When  she  turned  herself  in  to  the 
countyjail  for  outstanding  traffic  violations, 
she  was  about  four  months  pregnant. 

She  arrived  at  the  jail  with  her  Sub- 
oxone in  hand.  Both  her  drug  counselor 
and  her  doctor  said  she  should  stay  on  the 
prescription  while  in  the  jail. 

There  is  a general  medical  consensus 
that  it  is  dangerous  for  a woman  to  stop 
taking  Suboxone  while  pregnant.  Stop- 
ping the  medication  increases  the  risk 
of  miscarriage  or  preterm  labor;  it  also 
causes  a pregnant  woman  to  go  through 
withdrawal,  which  threatens  the  health  of 
her  and  her  fetus. 

But  at  Lake  Countyjail,  the  doctors 
and  nurses  would  not  give  Cajune  her 
Suboxone.  She  asked  repeatedly  for  the 
medication,  and  filed  medical  complaints. 


Her  doctor  called  the  facility  multiple  times, 
warning  the  sheriff  and  the  jail’s  doctor  that 
Cajune  and  her  fetus  were  at  risk. 

Judy  Beck,  a spokesperson  for  the 
Montana  Department  of  Corrections,  told 
RH  Reality  Check  that  she  could  not  speak 
to  Lake  County  Jail’s  policies,  since  the 
Montana  DOC  doesn’t  have  control  over 
county  jails. 

But  in  an  email,  she  said,  “Suboxone 
is  not  on  the  MT  DOC’s  formulary  list. 
There  is  a process  for  approving  use  of 
non-formulary  medications.  That  process 
is  the  same  for  inmates  whether  they  are 
pregnant  or  not.” 

Without  the  medicine,  Cajune  quickly 
went  into  withdrawal.  Dehydrated  and 
anxious,  she  started  vomiting  and  having 
diarrhea.  At  one  point  she  fainted  in  her 
cell.  After  nine  days  at  the  jail,  Cajune  lost 
about  ten  pounds. 

Instead  of  giving  her  Suboxone,  guards 
put  Cajune  in  solitary  confinement,  referred 
her  to  a psychiatrist  and  told  her  to  “tough 
it  out.” 

She  was  still  pregnant,  but  scared  that 
her  untreated  withdrawal  would  cause  her 
to  miscarry. 

Finally  a public  defender  intervened  on 
her  behalf,  and  she  was  released  from  the 
jail.  Severely  dehydrated,  she  went  to  the 
emergency  room,  where  she  was  rehydrated 
and  put  back  on  her  Suboxone. 

The  case  was  settled  in  2011;  part  of  the 
settlement  involved  a provision  that  other 
pregnant  women  at  the  county  jail  would 
be  protected  from  similar  treatment. 

“A  different  case  could  have  implica- 
tions beyond  the  specific  jail,”  Andrew  Beck, 
staff  attorney  at  the  ACLU  Reproductive 
Freedom  Project,  told  RH  Reality  Check. 
“The  harm  was  caused  by  this  jail,  and 
the  solution  was  to  tell  this  jail  to  fix  its 
policies.” 

Even  at  the  county  level,  though,  the 
case  made  an  impact,  according  to  Beck. 

“Because  the  jail  agreed  to  this  policy, 
and  we  haven’t  heard  of  any  other  cases, 
we  have  every  reason  to  think  that  this  has 
made  an  important  difference.”?^ 

This  cover  story  is  comprised  of  three  of  four 
articles  in  the  “Women,  Incarcerated"  series 
published  by  RH  Reality  Check  (http://rhre- 
alitycheck.org)  between  March  30  and  April 
1, 2015,  which  are  reprinted  with  permission. 
The  fourth  article  will  appear  in  a future  issue 

o/PLN. 


June  2015 


16 


Prison  Legal  News 


Women,  Incarcerated:  Case  Summaries 


Meredith  Manning  - Tennessee,  2004 

Twenty-three-year-old  Manning  began 
to  miscarry  in  a Corrections  Corporation 
of  America  facility.  She  bled  for  two  days 
before  she  was  taken  to  the  hospital,  where 
she  gave  birth  to  a baby  that  died  shortly 
after.  This  case  settled  for  1250,000. 

Shela  Williams  - Texas,  2014 

Williams  was  18  weeks  pregnant  when  she 
entered  a Texas  jail.  She  had  a high-risk 
pregnancy  but  did  not  receive  adequate 
obstetric  care  while  incarcerated.  When  a 
doctor  finally  did  examine  W illiams , he  told 
her  that  her  child  “wasn’t  going  to  make  it.” 
She  went  to  a nearby  hospital,  where  she 
delivered  her  stillborn;  she  was  not  allowed 
to  attend  his  funeral. 

Bethany  Cajune  - Montana,  2009 

Although  Cajune  was  pregnant,  and  both 
her  doctor  and  drug  treatment  counselor  had 
prescribed  her  continued  use  of  Suboxone 
(a  medication  that  suppresses  withdrawal 
symptoms)  injail,the  doctors  and  nurses  there 
would  not  give  her  the  prescription.  She  went 
through  immediate  withdrawal,  losing  ten 
pounds  in  less  than  two  weeks.  She  feared  she 
would  lose  her  baby.  Finally,  after  nine  days,  a 
public  defender  intervened  and  she  received 
the  treatment.  This  case  settled  in  2011. 

Gretchen  Harbison  - Indiana,  2010 

Harbison  could  not  feel  her  fetus  move 
for  three  days.  She  was  eventually  trans- 
ferred to  a hospital,  where  she  delivered  a 
stillborn.  Harbison  alleges  that  the  prison 
doctor  failed  to  treat  her  pregnancy  with  any 
urgency,  despite  knowing  that  she  had  four 
complicated  deliveries  in  her  past. 

Tiffany  Pollitt  - Pennsylvania,  2010 

A prisoner  hit  Pollitt  in  the  stomach;  she 
repeatedly  reported  the  incident,  but  no 
doctors  or  nurses  took  her  seriously.  She 
continued  to  say  she  was  in  serious  pain. 
Corrections  officers  told  Pollitt  to  “grow  up,” 


asked  her  what  she  expected  them  to  do  and 
told  her  “better  luck  with  next  shift.”  Then 
Pollitt  bled  all  over  the  floor  of  her  cell.  Fi- 
nally, she  was  transferred  to  a nearby  hospital, 
where  she  delivered  a stillborn  baby. 

DeShawn  Balka  - Georgia,  2012 

Balka  was  about  24  weeks  pregnant  when 
she  entered  the  jail.  She  experienced  nausea, 
cramping,  bleeding  and  vaginal  discharge, 
which  she  reported  to  jail  guards.  No  one 
examined  her.  Then  she  began  experiencing 
extreme  pain  and  cramping.  She  sat  on  the 
toilet  in  her  cell  and  pressed  the  emergency 
call  button;  no  one  responded.  Ultimately  she 
gave  birth  into  the  toilet.  Her  baby  was  pro- 
nounced dead  at  the  hospital  a few  hours  later. 

Countess  Clemons  - Tennessee,  2011 

Eighteen-year-old  Clemons  started  miscar- 
rying  in  a jail  in  Tennessee.  After  leaving  her 
in  a cell  for  almost  three  hours,  guards  took 
Clemons  to  a hospital,  where  she  delivered 
a baby  who  died  soon  after  he  was  born. 
This  case  settled  for  1690,000  in  2014.  The 
Corrections  Corporation  of  America  was 
also  issued  a sanction  for  destroying  video 
evidence  of  the  delay  in  treatment. 

Nicole  Guerrero  - Texas,  2012 

Guerrero  began  to  experience  pain,  bleed- 
ing and  cramping,  and  alerted  medical  staff. 
Guerrero  was  put  in  solitary  confinement, 
where  she  went  into  labor  by  herself  on  the 
floor  of  her  cell.  The  umbilical  cord  was 
wrapped  around  the  baby’s  neck,  and  the 
baby  was  later  pronounced  dead.  Guerrero 
was  made  to  stay  in  solitary  confinement 
while  the  infant  was  taken  away. 

Latish  Durden  - Georgia,  2012 

Durden  had  a high-risk  pregnancy  and 
had  surgery  on  her  cervix  while  at  the  jail. 
She  required  constant  monitoring.  She 
began  experiencing  cramping,  bleeding  and 
discharge,  but  she  was  not  treated.  Eventu- 
ally she  was  taken  to  the  hospital,  where  she 
delivered  a stillborn  baby.  Fi 
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The  one  area  of  American  life 
where  no  one  is  calling  for  gender 
equality  or  parity  is  that  of  mass  incarcera- 
tion. Prisons  are  and  remain  a tool  of  social 
control  aimed  primarily  at  men,  who  make 
up  91%  of  all  prisoners.  The  number  of 
women  in  prison  has  dramatically  increased 
over  the  past  25  years  in  raw  numbers, 
though  their  percentage  as  the  overall  por- 
tion of  the  prison  population  has  remained 
roughly  9%.  Of  course  9%  of  1.1  million 
prisoners  in  1990  is  a lot  lower  than  9%  of 
2.3  million  prisoners  25  years  later.  With 
prisons  being  designed  and  structured  to 
manage  and  destroy  men,  it  is  no  surprise 
that  women  prisoners  are  generally  treated 
as  little  more  than  an  afterthought  with 
little  in  the  way  of  specialized  programs, 
treatment  and  most  importantly  medical 
care.  As  one  critic  commented,  “they  paint 
the  prison  pink  and  call  it  a women’s  prison.” 

Since  our  inception,  PLN has  reported 
on  the  gender  biases  and  discrimination 
that  women  prisoners  face.  This  month’s 
cover  story  continues  that  tradition  and 
sadly  illustrates  that  even  as  things  change, 
they  remain  the  same.  Probably  the  best 
thing  women  prisoners  have  going  for 
them  is  that,  as  a population,  they  are  serv- 
ing relatively  short  sentences  and  there  are 
very  few  women  lifers,  unlike  their  male 
counterparts.  But  the  negatives  include 
a much  higher  risk  of  being  raped  and 
sexually  abused  by  prison  and  jail  staff,  and 
more  medical  needs  to  be  neglected  by  their 
captors;  further,  over  50%  of  women  prison- 
ers were  the  primary  caretakers  of  minor 
children  before  they  were  incarcerated. 
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From  the  Editor 

by  Paul  Wright 

In  late  2014,  the  state  of  Pennsylvania 
enacted  a statute  aimed  at  silencing  prisoners 
in  that  state  by  subjecting  them,  as  well  as 
media  outlets  that  publish  their  writings  or 
commentary,  to  lawsuits  filed  by  crime  vic- 
tims. PLN' was  among  the  plaintiffs  that  filed 
suit  challenging  the  statute  and  on  April  27, 
2015, U.S.  District  Court  Judge  Christopher 
Connor  held  the  statute  was  unconstitutional 
and  enjoined  it.  We  are  reporting  that  ruling 
in  this  issue  of  PLN  along  with  an  article  by 
Mumia  Abu-J amal,  our  long  time  columnist 
(since  1992),  whom  the  statute  was  specifi- 
cally designed  to  silence.  We  are  grateful  to 
the  attorneys  at  Pepper  Hamilton  LLP  and 
the  Pennsylvania  ACLU  for  representing  us 
in  this  matter.  The  state  has  not  yet  indicated 
if  they  plan  to  appeal  the  ruling  to  the  Third 
Circuit. 

Our  Stop  Prison  Profiteering  campaign 
continues  to  grow.  If  you  or  your  family  is 
tired  of  being  gouged  by  money  transfer  fees, 


A Wisconsin  federal  jury  awarded 
II  million  to  the  estate  of  a prisoner 
who  died  of  a heart  attack  at  the  Racine 
County  Jail  (RCJ);  the  award  came  after 
the  jury  foundjail  officials  were  deliberately 
indifferent  to  the  prisoner’s  medical  needs. 

When  Kendal  Leonard,  57,  was  sen- 
tenced in  August  2007  to  serve  20  days  on  a 
misdemeanor  conviction,  he  reported  a his- 
tory of  heart  problems  that  included  surgery 
to  implant  three  stents  just  four  months 
earlier.  He  also  reported  being  on  aspirin, 
nitroglycerine,  Lisinopril  and  medication 
for  high  blood  pressure. 

Leonard  was  screened  by  an  LPN, 
who  consulted  with  the  on-call  doctorwith 
RCJ’s  private  medical  contractor,  Health 
Professionals  Ltd.  The  doctor  ordered 
Lisinopril  and  nitroglycerine,  but  not  aspi- 
rin. He  also  ordered  that  Leonard  undergo 
an  alcohol  withdrawal  protocol. 

Ten  days  into  his  sentence,  Leonard 
complained  to  a guard  of  chest  pains  and 
filled  out  a health  request  form.  He  received 
no  medical  attention.  Three  days  later,  on 


the  prison  telephone  industry,  high  commis- 
sary prices,  etc.,  please  tell  us  your  story  and 
provide  details  of  how  you  or  your  family  has 
been  exploited.Those  with  Internet  or  phone 
access  can  visit  www.stopprisonprofiteers.org 
to  upload  a video  or  call  the  toll-free  phone 
bank  at  1-877-410-4863  to  leave  a voice 
message.  The  more  details  we  have  about 
your  experiences  with  corporate  vultures  like 
Global  TePLink,  Securus,  JPay,  EZ  Card, 
Aramark,  Trinity,  Access,  Union  Supply, 
etc.,  the  more  we  can  do  about  ending  their 
abusive  financial  practices.  Let  others  know 
about  our  Stop  Prison  Profiteering  campaign 
and  ask  them  to  tell  their  stories,  too. 

Finally,  we  continue  to  rely  on  your 
support  to  publish  Prison  Legal  News  as 
well  as  advocate  on  behalf  of  prisoners  and 
their  families.  Please  send  a donation  - any 
amount  helps  - and  ask  other  people  to  do- 
nate. Enjoy  this  issue  of  PLN  and  encourage 
others  to  subscribe. 


September  1,  2007,  he  suffered  a massive 
heart  attack  due  to  a blood  clot  and  died 
en  route  to  a hospital. 

Leonard’s  estate  and  widow  sued,  claim- 
ing the  jail’s  failure  to  provide  him  with  aspirin 
was  the  proximate  cause  of  his  death  because 
it  could  have  prevented  the  clot.  The  lawsuit 
also  claimed  that  overcrowding  at  RCJ  pre- 
vented the  delivery  of  needed  medical  care. 

The  federal  jury  found  that  Sheriff 
Robert  Carlson  and  Deputy  Andrew  Ellen- 
berg  were  indifferent  to  Leonard’s  medical 
needs  and  awarded  1630,000  in  compen- 
satory damages.  It  also  awarded  punitive 
damages  of  1310,000  against  Carlson  and 
160,000  against  Ellenberg. 

Leonard’s  estate  was  represented  by  the 
Milwaukee  law  firm  of  First,  Albrecht  & 
Blondis.  The  district  court  later  ordered  the 
county  to  pay  1354,167.50  in  attorney  fees  and 
122,322.52  in  costs  to  the  estate.  See:  Estate 
of  Leonard  v.  Racine  County , U.S.D.C.  (E.D. 
Wise.),  Case  No.  2:09-cv-00699-LA. 

Additional  source:  The  Journal  Times 


$1  Million  for  Medical  Neglect 
Death  of  Wisconsin  Jail  Prisoner 

by  David  M.  Reutter 
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States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  intrastate  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Oregon,  South  Dakota  and  Wyoming  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  excessively  high  phone  rates.  Although  the  FCC  voted  last  year 
to  cap  the  costs  of  interstate  (long  distance)  prison  calls,  which  went  into  effect  on  February  1 1 , 2014, 
the  order  does  not  currently  apply  to  intrastate  (in-state)  calls.  An  estimated  92%  of  prison  phone  calls 
are  in-state.  This  is  an  opportunity  to  ask  DOCs  to  forgo  commissions  and  ensure  their  prison  phone 
contracts  are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mainly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs.  Lower  prison  phone  rates  should  apply  not  just  to  long  distance  calls  but  also  to  in-state 
calls.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison  Phone  Justice’s 
website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Oregon:  Receives  an  annual  kickback  of  $3,000,000  and  charges  $2.40  for  a 15-minute  intrastate 
call.  The  DOC’s  current  contract  expires  on  06-30-15.  Contacts:  Director  Colette  S.  Peters,  2575 
Center  Street  N.E.,  Salem,  OR  97301-4667;  phone:  503-945-0927,  fax:  503-373-1173,  email: 
colette. s.peters@state.or.us.  Governor  Kate  Brown,  160  State  Capitol,  900  Court  Street  N.E.,  Salem, 
OR  97301;  phone:  503-378-4582,  email,  http://www.oregon.gov/gov/Pages/share-your-opinion.aspx 
(use  online  form). 

South  Dakota:  Receives  a 33-38%  kickback  and  charges  up  to  $5.97  for  a 15-minute  collect  intra- 
state call.  The  DOC’s  current  contract  expires  on  06-30-15.  Contacts:  Secretary  Denny  Kaemingk, 
3200  E.  Highway  34,  c/o  500  East  Capitol  Ave.,  Pierre,  SD  57501;  phone:  605-773-3478,  fax:  605- 
773-3194.  Governor  Dennis  Daugaard,  500  East  Capitol  Ave.,  Pierre,  SD  57501;  phone:  605-773- 
3212,  email:  http://sd.gov/governor/contact.aspx  (use  online  form). 

Wyoming:  Receives  a 65.5%  kickback  and  charges  $3.72  for  a 15-minute  collect  intrastate  call.  The 
current  contract  expires  on  06-30-15.  Contacts:  Director  Bob  Lampert,  1934  Wyott  Dr.,  Suite  100, 
Cheyenne,  WY  82002;  phone:  307-777-7208,  fax:  307-777-7846,  email:  bob.lampert@wyo.gov. 
Governor  Matt  Mead,  State  Capitol,  200  West  24th  Street,  Cheyenne,  WY  82002-0010;  phone:  307- 
777-7434,  fax:  307-632-3909,  email:  http://governor.wyo.gov/contact-us/  (use  online  form). 
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A City  of  Convicts 

The  statistical  sleight  of  hand  that  makes  the  US. 
crime  rate  seem  lower  than  it  really  is. 
by  Josh  Voorhees 


IMAGINE  AN  AMERICAN  CITY  WITH  2.2 
million  people,  making  it  the  fourth 
largest  in  the  nation  behind  New  York, 
Los  Angeles  and  Chicago.  Now  imagine 
that  city  is  a place  where  residents  suffer 
routine  violence  and  cruelty  at  rates  un- 
like anywhere  else  in  the  country,  where 
they  are  raped  and  beaten  with  alarming 
frequency  by  their  neighbors  and  even  the 
city  officials  who  are  paid  to  keep  them  safe. 
Now  imagine  that  we,  as  a nation,  didn’t 
consider  the  vast  majority  of  that  violence 
to  be  criminal  or  even  worth  recording.  That 
is,  in  effect,  the  state  of  the  U.S.  correctional 
system  today. 

Each  year,  the  federal  government 
releases  two  major  snapshots  of  crime  in 
America:  The  Uniform  Crime  Reports, 
written  by  the  FBI,  and  the  National 
Crime  Victimization  Survey,  compiled  by 
the  Bureau  of  Justice  Statistics.  As  part  of 
the  former,  the  FBI  tallies  a year’s  worth  of 
crime  as  reported  by  police  departments 
around  the  country.  The  latter  estimates  the 
same  by  surveying  a sample  of  the  American 
public.  The  two  reports  provide  the  best 
available  data  on  crime  in  America  and 
together  are  used  as  something  of  a proxy 
for  how  successful  our  justice  system  is  at 
curbing  crime.  According  to  both,  America 
has  become  significantly  safer  over  the  past 
two  decades,  with  today’s  violent  crime 
rate  nearly  half  of  what  it  was  at  the  start 
of  the  1990s.  Neither  report,  however,  takes 
into  account  what  happens  inside  U.S.  pris- 
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ons,  where  countless  crimes  go  unreported 
and  the  relatively  few  that  are  recorded  end 
up  largely  ignored. 

If  we  had  a clearer  sense  of  what  hap- 
pens behind  bars,  we’d  likely  see  that  we 
are  reducing  our  violent  crime  rate,  at  least 
in  part,  with  a statistical  sleight  of  hand  - 
by  redefining  what  crime  is  and  shifting 
where  it  happens.  “The  violence  is  still 
there,”  says  Lovisa  Stannow,  the  executive 
director  of  Just  Detention  International, 
a human  rights  organization  dedicated  to 
ending  sexual  abuse  and  violence  in  pris- 
ons and  jails.  “It’s  just  been  moved  from 
our  communities  to  our  jails  and  prisons 
where  it’s  much  more  hidden.”  It  counts 
as  an  assault  when  one  drug  dealer  beats 
up  a second  on  the  streets  of  Chicago,  why 
shouldn’t  it  count  as  sexual  assault  when 
one  of  them  is  raped  after  he  is  sent  to 
prison?  It  is  a crime  when  someone  beats 
his  wife,  so  why  shouldn’t  it  be  a crime 
when  that  same  person  attacks  a prison 
guard? 

Technically,  of  course,  they  are  crimes 

- only  the  likelihood  that  someone  will  be 
investigated,  charged  and  prosecuted  for 
them  is  vanishingly  small.  Indeed,  the  as- 
sault - especially  if  it’s  between  prisoners 

- is  likely  to  never  be  officially  noted.  The 
Department  of  Justice  chooses  to  exclude 
the  bulk  of  violence  committed  inside  its 
correctional  facilities  from  the  national 
crime  surveys.  These  wholesale  omissions 
make  it  impossible  to  paint  a complete 
picture  of  life  behind  bars  in  America,  but 
there  are  nonetheless  bits  and  pieces  of  the 
puzzle  that  we  can  pull  together  from  what 
little  is  available. 

The  FBI,  for  example,  counts  aggra- 
vated assaults,  while  the  Bureau  of  Prisons 
tracks  prisoner  violations  for  assault  on 
fellow  prisoners  and  guards.  The  BJS  self- 
reported  survey  lumps  rapes  and  sexual 
assaults  together,  but  the  National  Inmate 
Survey  uses  a “sexual  victimization”  catchall. 
What  might  get  you  arrested  outside  of 
prison  won’t  necessarily  earn  you  a violation 
inside  one,  and  vice  versa.  Because  as  much 
as  we  may  want  to  believe  that  putting  more 
people  in  prison  has  made  our  country  a less 


violent  one,  the  numbers  we  have  suggest 
that  that  violence  itself  doesn’t  disappear, 
it  is  simply  relegated  to  a place  the  public 
can  barely  see.  Regardless  of  whether  you 
believe  that’s  a fair  trade-off,  it  stands  to 
reason  that  the  brutality  occurring  behind 
bars  deserves  a fuller  accounting  - particu- 
larly given  that  we  know  there  are  innocent 
men  and  women  serving  sentences  they 
don’t  deserve. 

So,  again,  imagine  this  correctional 
metropolis,  and  those  to  whom  it  is  home. 
First  the  good  news,  which  may  come  as 
a surprise:  Someone  living  there  is  less 
likely  to  be  murdered  than  they  would  be 
elsewhere  in  America.  That,  however,  is 
where  the  good  news  ends.  The  bad  news, 
of  which  there  is  plenty,  is  that  the  life  he 
faces  is  so  brutal  that  he  is  more  likely  to 
commit  suicide  than  if  he  were  free,  and 
his  chances  of  being  raped  and  beaten, 
possibly  repeatedly,  appear  exponentially 
greater.  All  told,  there  are  likely  at  least 
hundreds  of  thousands  of  violent  acts  that 
occur  in  this  city  every  year  that  could  be 
counted  as  a crime  if  they  occurred  on  the 
other  side  of  the  fence.  For  comparison, 
there  were  1.2  million  violent  crimes  re- 
ported to  the  FBI  by  police  departments 
across  the  country  in  2012,  and  a little 
more  than  5.8  million  self-reported  by 
prisoners  that  same  year,  according  to  the 
BJS  survey. 

With  the  exception  of  fatalities 
- which,  after  all,  pretty  much  count 
themselves  - the  Justice  Department  stat- 
isticians go  to  the  greatest  trouble  to  tally 
rapes  and  sexual  assaults  inside  prisons,  or 
at  least  they  have  since  Congress  passed 
the  Prison  Rape  Elimination  Act  in  2003 
mandating  for  the  first  time  that  they 
go  through  the  trouble  of  estimating  the 
crisis.  The  most  recent  numbers  are  stag- 
gering. In  a 2012  survey,  a full  4 percent 
of  the  nation’s  prisoners  and  3.2  percent  of 
jail  detainees  reported  being  sexually  vic- 
timized in  the  previous  12  months,  more 
than  half  of  which  said  the  alleged  inci- 
dent involved  a prison  guard  or  other  staff 
member.  When  you  account  for  prisoner 
turnover  that  figure  represents  roughly 
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200.000  possible  victims  a year,  according 
to  the  BJS.  Because  the  survey  tallies  vic- 
tims and  not  incidents,  a prisoner  who  is 
raped  repeatedly  in  a given  year  counts  as 
a single  entry.  It’s  realistic  to  believe  that 
the  true  number  of  incidents  is  a multiple 
many  times  that  200,000  figure. 

“Rape  is  not  part  of  the  penalty,”  says 
Stannow.  “It’s  enormously  important  that 
we  have  a detailed  picture  of  what’s  hap- 
pening because  that’s  the  data  that  we  need 
to  solve  the  problem.”  In  the  rest  of  the 
country,  meanwhile,  the  self-reported  total 
of  rapes  and  sexual  assaults  in  2012  was 
346,830,  representing  a rate  of  1.3  per 

1.000  people  12  years  of  age  or  older,  or 
0.13  percent. 

While  rapes  have  garnered  the  most 
attention  since  the  government  first  began 
surveying  prisoners  in  2004,  it  is  the  near- 
constant physical  abuse  - again,  at  the  hands 
of  both  prisoners  and  guards  - that  goes 
almost  entirely  unquestioned.  The  numbers 
here,  too,  are  imperfect  and  somewhat  dated, 
but  a self-reported  survey  from  2004  found 
that  16  percent  of  state  prisoners  said  they 
had  been  injured  in  a fight  since  they  began 
doing  time.  Administrative  prison  records 


ofFer  another  data  point:  In  2000,  prisoners 
were  given  52,307  violations  for  assault- 
ing fellow  prisoners  or  guards,  for  a rate 
of  4,260  violations  per  100,000  prisoners. 
Outside  prison  walls,  meanwhile,  the  FBI 
tallied  911,706  aggravated  assaults  that 
same  year,  for  a rate  of  324  for  every 

100,000  people. 

The  number  of  people  incarcerated 
in  the  United  States  quadrupled  during 
the  past  four  decades  before  plateauing 
(and  then  slightly  receding)  in  the  past 
five  years.  The  prisoner  population  grew 
so  fast  during  the  boom  that  states  were 
unable  to  build  prisons  fast  enough  to  keep 
up:  At  last  count,  more  than  half  of  the 
state  prison  systems,  as  well  as  the  federal 
one,  were  operating  at  or  above  100-per- 
cent capacity.  If  we  choose  to  continue  to 
lock  people  up  at  a rate  unparalleled  in 
the  world,  we  should  at  least  be  honest 
and  acknowledge  that  doing  so  is  aimed 
at  eliminating  violence  from  our  streets, 
not  necessarily  our  country. 

This  article  was  originally  published  by  Slate 
(www.slate.com)  on  June  30,  2014,  and  is 
reprinted  with  permission. 
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$1 .35  Million  Award  in  Montana  Jail 
Prisoner's  Alcohol  Withdrawal  Death 


The  Montana  Human  Rights  Com- 
mission  (MHRC)  awarded  11.35  million 
for  a pre-trial  detainee’s  death  after  finding 
county  jail  officials  showed  “discriminatory 
indifference”  for  failing  to  treat  the  prisoner’s 
alcohol  withdrawal  symptoms. 

Allen  J.  Longsoldier,  Jr.,  18,  a Native 
American,  returned  home  from  college  in 
November  2009  to  attend  his  grandfather’s 
funeral.  He  was  arrested  in  Blaine  County 
on  a warrant  for  contempt  of  court  for  failure 
to  report  to  his  juvenile  probation  officer. 

The  day  after  his  November  19  arrest, 
staff  at  the  Hill  County  Detention  Center 
noticed  that  Longsoldier,  who  suffered  from 
alcoholism,  was  experiencing  alcohol  with- 
drawal and  hallucinations  and  was  unable 
to  sleep. The  Blaine  County  Sheriff’s  Office, 
which  housed  its  prisoners  in  Hill  County, 
authorized  Longsoldier  to  be  transported 
to  the  Indian  Health  Service  for  treatment. 
Staff  there  had  him  taken  to  a hospital. 

After  examination,  a doctor  prescribed 
Antiven  and  Cymbalta  to  address  Long- 
soldier’s  symptoms.  The  doctor  ordered  six 
doses  of  Antiven  to  be  given  to  the  deputy 
accompanying  Longsoldier,  which  Long- 
soldier was  to  receive  every  four  hours.  The 
deputy  did  not  get  the  Antiven,  however, 
nor  were  the  prescriptions  ever  filled. 

Longsoldier  was  returned  to  the  jail  at 
around  9 p.m.  on  November  20, 2009.  By 
3:00  a.m.  the  next  morning,  jail  staff  called 
Blaine  County’s  dispatcher  to  advise  he  had 
not  eaten,  had  the  dry  heaves  and  was  “hot, 
burning  up.”  A call  to  a hospital  resulted 
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in  an  ER  nurse  saying  Longsoldier’s  blood 
work  showed  no  sign  of  illness,  and  she 
speculated  he  was  “playing  them.” 

For  the  next  20  hours,  Longsoldier 
suffered  DTs  and  hallucinations.  Late  that 
night  he  was  finally  taken  to  a hospital  after 
being  found  “shivering  and  unresponsive”  in 
his  cell.  He  died  about  two  hours  later,  on 
November  22. 

His  family  filed  a complaint  after  a 
coroner’s  inquest  found  the  jail  guards  could 
not  be  held  criminally  liable.  A hearing 
officer  decided  that  Longsoldier  had  not 
been  discriminated  against  but  the  MHRC 
reversed,  finding  there  was  “no  reasonable 
grounds  to  excuse  failure  of  law  enforce- 
ment to  fill  his  prescriptions  and  ensure 


A $650,000  SETTLEMENT  WAS  REACHED 

in  a lawsuit  filed  by  the  estate  of  a pris- 
oner who  died  at  the  Cumberland  County 
Jail  (CCJ)  in  New  Jersey. 

Steven  C.  Bell,  32,  was  arrested  on  New 
Year’s  Eve  2007  on  charges  of  domestic  vio- 
lence after  his  wife  accused  him  of  pointing  a 
12-gauge  shotgun  at  her.  He  was  “healthy  and 
physically  well”  upon  his  admission  to  CCJ. 

In  the  afternoon  of  January  1,  2008, 
Bell  was  found  unconscious  in  a holding 
cell.  His  estate  claimed  in  a subsequent 
lawsuit  that  CCJ  officials  had  rendered 
inadequate  medical  care  and  unreasonably 
delayed  calling  911,  adding  that  Bell  was 
“near  death”  when  paramedics  arrived.  He 
had  brain  surgery  but  died  on  January  10. 

Bell’s  estate  noted  that  an  autopsy 
performed  by  the  Philadelphia  Medical 
Examiner’s  Office  concluded  that  his  death 
was  a homicide,  and  claimed  in  the  suit  that 
Bell  had  been  “viciously  and  brutally  beaten 
and  criminally  assaulted.” 

That  conclusion  was  just  “one  pos- 
sibility” to  be  drawn  from  the  medical 
examiner’s  report,  said  Cumberland  County 
Solicitor  Ted  Baker.  “The  incident  showed 
no  indication  of  a confrontation,”  he  stated. 


that  they  were  administered  as  directed  by 
the  treating  physician.” 

Following  remand,  the  hearing  officer 
found  Longsoldier  had  suffered  for  6 hours 
and  awarded  $300,000  for  emotional  dis- 
tress against  Blaine  and  Hill  counties.  On 
review,  the  MHRC  held  Longsoldier  had 
suffered  for  27  hours  and  awarded  $1.35 
million  with  directions  that  the  jail  staff 
receive  training  on  “symptoms  of  alcohol 
withdrawal  and  the  care  of  incarcerated  per- 
sons experiencing  withdrawal  symptoms.” 
See:  Stickler  v.  Blaine  Co., Montana  Human 
Rights  Commission,  No.  0105014403. 

Additional  sources:  Associated  Press,  www. 
havre  daily  news,  com 


“We  don’t  know  if  something  medically 
happened  to  him  orwhat, ’’added  Vineland 
Police  Lt.  Thomas  Ulrich. 

Baker  said  the  county  believed  that 
Bell  suffered  from  hypoglycemia,  a medical 
condition  that  occurs  when  a person’s  blood 
sugar  is  too  low.  Bell  required  insulin  and 
the  failure  to  timely  address  his  condition 
resulted  in  a hypoglycemic  coma. 

Although  the  cause  of  Bell’s  death  was 
disputed,  the  county  agreed  there  was  in- 
adequate monitoring  by  jail  staff.  “Because 
of  the  absence  of  checks  that  should  have 
occurred  from  the  time  of  [Bell’s]  onset 
of  serious  medical  complications  from 
hypoglycemia,  we  felt  we  wouldn’t  be  able 
to  successfully  defend  this  case,”  Baker 
remarked  when  the  settlement  was  reached. 

Bell’s  estate,  which  included  his  widow 
and  two  sons,  was  represented  by  Phila- 
delphia attorney  Nancy  Winkler.  Most  of 
the  settlement  - around  $353,511  - went 
to  Bell’s  children.  See:  Bell  v.  Cumberland 
County , U.S.D.C.  (D.  N.J.),  Case  No. 
l:09-cv-06485-JHR-JS.  PI 

Sources:  New  Jersey  Law  Journal,  www. 
nj.  com 


New  Jersey  Pre-trial  Detainee's  Mysterious 
Death  Results  in  $650,000  Settlement 
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Grand  Jury  Investigates  Santa  Cruz  County  Jail  Deaths 


Santa  Cruz  County,  California  is 
seen  by  many  as  a model  for  enlightened 
jail  policies.  But  in  May  2014  the  Santa 
Cruz  County  Grand  Jury  released  a report 
on  the  unusual  number  of  deaths  in  the 
county  jail  in  2012  and  2013,  titled  “Five 
Deaths  in  Santa  Cruz:  An  Investigation  of 
In-Custody  Deaths.” 

The  Grand  Jury  found  that  a lack  of 
after-hours  mental  health  evaluations  and 
failures  to  follow  procedures  on  the  part  of 
jail  staff  likely  contributed  to  the  deaths.  The 
deaths  and  the  report  have  county  residents 
questioning  whether  jail  is  the  appropriate 
solution  for  drug  addiction  and  mental 
health  problems. 

In  the  mid-1990s,  Santa  Cruz  County 
was  a model  site  for  the  Juvenile  Detention 
Alternatives  Initiative,  a program  that  is 
now  recognized  as  a nationwide  standard 
for  reducing  incarceration  of  juveniles. 
In  response  to  a 2004  Santa  Cruz  Grand 
Jury  report  that  found  crowded  and  unsafe 
conditions  in  the  county  jail,  Santa  Cruz 
expanded  several  programs  designed  to 
provide  alternatives  to  incarceration.  These 
programs  have  been  credited  with  allowing 
the  county  to  reduce  incarceration  rates  to 
significantly  below  the  statewide  average. 

In  the  first  years  after  California  prison 
“realignment”  legislation  (AB  109)  in  2011 


by  N.H.  Putnam,  Sin  Barras 

started  shifting  state  prison  populations 
to  county  jails,  Santa  Cruz  was  one  of  the 
counties  credited  by  watchdog  groups  for 
presenting  realignment  plans  that  relied  less 
on  building  more  jails  than  on  increasing 
community  programs.  In  2014,  however, 
Santa  Cruz  was  one  of  48  California  coun- 
ties seeking  budgetary  approval  for  more 
jail  construction.  Given  its  history  of 
progressive  reforms,  many  in  Santa  Cruz 
were  shocked  by  a cluster  of  deaths  in  the 
county  jail  and  have  demanded  to  know 
what  they  mean. 

In  less  than  11  months  from  August 

2012  to  July  2013,  five  people  died  in  the 
Santa  Cruz  County  Jail.  Christy  Sanders, 
27,  died  after  her  lungs  collapsed  on  August 
25,2012.  On  October  6,  Richard  Prichard 
died  at  the  age  of  59  of  a heart  attack.  Brant 
Monnett  was  47  when  he  died  of  a drug 
overdose  on  November  20.  Bradley  Dreher, 
47,  and  Amanda  Sloan,  30,  each  committed 
suicide  by  hanging,  Dreher  on  January  13, 

2013  and  Sloan  on  July  17,2013. 

Some  had  been  in  custody  only  for 
hours,  while  others  had  been  in  for  weeks 
or  months.  Based  on  California  and  na- 
tionwide averages,  this  was  more  than  five 
times  the  expected  number  of  deaths  for  a 
jail  the  size  of  Santa  Cruz’s. 

Christy  Sanders  had  been  in  jail  for 


nearly  two  weeks  for  violating  parole.  Ac- 
cording to  the  Grand  Jury’s  report,  in  the 
week  before  her  death  she  suffered  a seizure, 
had  difficulty  breathing  and  was  denied 
multiple  requests  to  be  taken  to  the  hospital. 

Brant  Monnett  was  arrested  for  violat- 
ing his  parole  by  being  in  possession  of  a 
needle  and  trying  to  run  from  police.  He 
told  jail  staff  that  he  would  be  withdrawing 
from  methadone,  which  lasts  much  longer 
in  the  blood  than  heroin,  and  was  showing 
symptoms  of  overdose  the  morning  after 
his  arrest.  The  Grand  Jury  found  that  he 
should  have  been  transferred  to  the  hospital 
or  placed  in  a special  observation  cell,  but 
was  not. 

Richard  Prichard  had  been  arrested  for 
DUI  with  a blood  alcohol  level  twice  the 
legal  limit,  but  he  wasn’t  placed  in  a “sober- 
ing cell.”The  Grand  Jury  report  speculates 
that  officers  at  the  booking  desk  might  not 
have  placed  him  in  one  because  the  required 
checks  every  15  minutes  would  have  dis- 
rupted their  routines  on  a busy  night. 

Brad  Dreher  was  arrested  on  a Friday 
for  making  a threat  of  violence  after  un- 
successfully trying  to  get  prescriptions  for 
Xanax  and  Valium  from  a medical  clinic.  He 
told  jail  staff  that  he  suffered  from  mental 
health  issues  and  was  without  his  normal 
medications.  He  was  referred  to  the  Crisis 
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Intervention  Team  (CIT),  a division  of  the 
County  Health  Services  Agency  assigned 
to  the  jail  to  provide  mental  health  evalua- 
tions and  services.  Because  the  CIT  is  not 
available  on  nights  and  weekends,  he  was 
not  evaluated  before  his  death  on  Sunday. 

Amanda  Sloan  had  been  in  custody  for 
over  eight  months  after  being  shot  in  the  leg 
by  police  during  a confrontation  in  which 
she  allegedly  fired  gunshots  from  inside  her 
house  before  coming  outside  and  aiming  a 
gun  at  herself.  According  to  press  reports, 
her  three  children  had  been  separated  from 
each  other  and  placed  in  foster  care,  and 
days  before  she  committed  suicide  she  was 
informed  by  a county  social  worker  that  she 
would  lose  custody  of  them  permanently. 

The  for-profit  California  Forensic 
Medical  Group  (CFMG)  took  over  the 
provision  of  medical  care  to  county  jail 
prisoners  on  September  17,  2012.  As  in 
many  cases  around  the  state,  county  su- 
pervisors voted  to  outsource  medical  care 
to  save  money. 

CFMG  is  a privately-held  corpora- 
tion based  in  Monterey  that  got  its  start 
providing  medical  care  to  prisoners  in  the 
Monterey  County  Jail  in  1984  and  has  since 


expanded  to  win  contracts  in  65  facilities 
in  27  California  counties.  The  company  is 
currently  defending  against  a number  of 
lawsuits,  including  over  the  deaths  of  two 
prisoners  in  January  2014  in  the  Monterey 
County  Jail. 

Alarmed  by  the  four  deaths  in  the  jail 
between  August  and  January,  local  Santa 
Cruz  group  Sin  B arras  organized  a dem- 
onstration to  call  attention  to  the  issue 
on  April  6,  2013.  The  Santa  Cruz  Sentinel 
covered  the  story:  “Report  blasts  Main  Jail 
over  inmate  deaths:  Five  deaths  over  11 
months  spark  reform  calls.” 

The  Santa  Cruz  County  Civil  Grand 
Jury  is  a group  of  19  private  citizens  se- 
lected to  serve  for  one  or  two  years  by  the 
supervising  judge  of  the  county’s  Superior 
Court.  The  Grand  Jury  has  the  power  to 
initiate  investigations  into  the  workings 
of  all  city  and  county  governments  and  to 
publish  its  findings.  After  the  demonstra- 
tion organized  by  Sin  Barras,  the  Grand 
Jury  conducted  an  investigation  into  the 
deaths  in  the  jail. 

While  the  number  of  deaths  was 
extremely  unusual  for  a jail  of  its  size,  the 
Grand  Jury  did  not  find  an  unusual  level 


of  incompetence  or  cruelty  at  the  jail.  If 
something  out  of  the  ordinary  was  wrong 
with  how  the  jail  was  being  run,  it  has  been 
covered  up  successfully,  at  least  so  far. 

It  seems  just  as  likely  that  these  deaths, 
and  the  public  attention  they  attracted,  are 
an  example  of  a series  of  sad  coincidences 
briefly  bumping  business-as-usual  in  the 
Prison  Industrial  Complex  across  the  line 
into  newsworthiness. The  real  culprits  being 
the  lack  of  health  care,  mental  health  care 
and  help  for  drug  addicts  outside  the  law 
enforcement  system. 

N.H.  Putnam  is  a member  of  Sin  Barras.  Sin 
Barras,  without  (prison)  bars  in  Spanish,  is 
a community-based,  group  out  of  Santa  Cruz 
that  works  to  build  coalitions  to  eradicate  the 
prison  industrial  complex.  Sin  Barras  is  a 
member  organization  of  Californians  United 
for  a Responsible  Budget  (CURB).  N.H. 
Putnam  and  Sin  Barras  can  be  reached  at 
sinbarras@gmail.com  or  PO.  Box  8443,  Santa 
Cruz,  CA  95061-8443. 

This  article  was  first  published  by  the 
San  Francisco  Bay  View  (www.sfbayview. 
com ) on  August  3,  2014 ; it  is  reprinted  with 
permission. 
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Is  Redemption  Possible  for  Former  Prisoners? 


The  three  women  who  were  kid- 
napped  and  held  hostage  by  Ariel 
Castro  in  a “house  of  horrors”  in  Cleveland, 
Ohio  - tortured  and  sexually  abused  for 
roughly  a decade  - have  been  repeatedly 
praised  for  their  strength  and  resilience 
since  their  rescue  in  May  2013,  and  were 
even  presented  with  courage  awards  by 
Ohio  Governor  John  Kasich  at  the  end  of 
his  State  of  the  State  speech  on  February 
24,2014. 

Members  of  the  legislature  stood  and 
cheered  for  two  minutes  during  the  ceremo- 
ny - the  longest  ovation  of  the  evening  - as 
Amanda  Berry,  27,  Gina  Dejesus,  24,  and 
Michelle  Knight,  33,  accepted  their  medals. 
It  was  the  first  time  the  three  had  appeared 
in  public  together  since  their  nightmarish 
ordeal  ended. 

Castro,  53,  was  eventually  indicted  on 
977  criminal  counts,  including  kidnapping, 
rape  and  aggravated  murder,  the  latter  re- 
lated to  the  deaths  of  five  unborn  children 
resulting  from  his  repeatedly  impregnating 
one  of  the  women.  Under  a plea  agreement, 
Castro  pleaded  guilty  and  was  sentenced  on 
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August  1,2013  to  life  in  prison  without  pa- 
role plus  1,000  years.  The  following  month 
he  committed  suicide  by  hanging  himself 
with  a bed  sheet  in  his  cell  at  the  Pickaway 
Correctional  Institution. 

Castro  had  abducted  the  three  women 
from  the  streets  of  Cleveland  between  2002 
and  2004  when  they  were  14,  16  and  21 
years  old.  In  presenting  the  awards,  Gover- 
nor Kasich  said  their  story  was  one  of  hurt 
beyond  imagination  - and  more. 

“It  is  also  a story  of  three  women  who 
found  an  inner  strength  and  a courage  that 
brought  them  through  and  sustained  them,” 
he  remarked  near  the  end  of  his  speech.  “No 
one  rescued  them,  they  rescued  themselves 
- first  by  staying  strong  and  by  sticking 
together,  and  then  by  literally  breaking  out 
into  freedom.” 

Kasich  was  referring  to  Amanda 
Berry,  who  broke  through  a door  at  Cas- 
tro’s home  and  yelled  for  help.  But  missing 
from  the  governor’s  comments  was  any 
mention  of  Charles  Ramsey,  a man  whose 
voice  and  face  had  quickly  become  associ- 
ated with  the  plight  of  the  three  women  in 
the  frenzied  media  coverage  that  followed 
their  rescue. 

Appearing  on  TV,  Ramsey  described 
how  he  had  been  eating  at  a fast  food 
restaurant  when  he  heard  yelling  from  a 
nearby  residence.  Approaching  the  house, 
Ramsey  discovered  a woman,  who  turned 
out  to  be  Berry,  trying  desperately  to  escape 
from  where  she  and  the  other  two  women 
had  been  held  against  their  will.  Ramsey 
helped  to  get  Berry  out,  and  Dejesus  and 
Knight  were  freed  by  police  officers  soon 
afterwards. 

In  recounting  the  incident,  Ramsey 
remarked  that  he  had  to  overcome  a certain 
amount  of  hesitation  before  he  decided 
to  act.  He  was,  he  noted,  a black  man  ap- 
proaching a stranger’s  house  where  a white 


woman  could  be  heard  screaming. 

But  instead  of  being  rewarded  for  his 
part  in  rescuing  Berry,  Ramsey  was  vilified 
after  the  media  reported  he  had  a criminal 
record  that  included  three  domestic  vio- 
lence convictions  resulting  in  prison  terms. 

Within  days  of  the  rescue  of  Berry, 
Dejesus  and  Knight,  conservative  Cleve- 
land radio  host  Dave  Ramos  broke  the  news 
that  Ramsey  was  nothing  more  than  an  ex- 
con  - and  certainly  not  someone  deserving 
of  praise  or  recognition.  Ramos  needed  to 
set  the  record  straight,  he  proclaimed,  lest 
the  public  be  “fooled”  into  believing  that 
Ramsey  had  acted  heroically.  That  simply 
was  not  possible,  he  felt,  given  Ramsey’s 
“checkered  past.” 

Ramsey’s  ex-wife  immediately  came 
to  his  defense,  writing  on  Facebook  that 
“ppl  do  change  and  you  shouldn’t  hold  the 
past  against”  them.  “The  [main]  thing,”  she 
opined,  “is  [that]  Charles  Ramsey  did  a 
good  deed  and  those  girls  are  safe.” 

The  name  of  Charles  Ramsey  has  since 
faded  from  the  headlines  and  his  role  in 
the  rescue  of  the  three  women  has  been 
debated,  but  his  story  serves  to  highlight  an 
issue  that  plagues  ex-offenders  and  society 
alike:  is  redemption  possible  for  former 
prisoners?  Or  are  they  doomed  by  their 
criminal  pasts,  destined  to  be  condemned 
forever  despite  paying  their  debts  by  com- 
pleting their  prison  sentences? 

For  Matthew  Hurayt,  a registered  sex 
offender,  the  rescue  of  the  three  women 
in  Ohio  was  bittersweet  vindication.  Two 
years  after  Dejesus  disappeared,  Hurayt 
was  arrested  when  a tipster  suggested  that 
he  had  raped  and  killed  her  and  buried  her 
body  under  his  garage. 

Following  up  on  that  tip,  police  and 
FBI  agents  searched  Hurayt ’s  house  for  10 
hours,  digging  under  his  garage  and  chop- 
ping the  cement  floor  into  sections.  They 
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found  nothing  to  link  him  to  Dejesus. 

But  after  seeing  his  name  in  the  news, 
many  people  continued  to  believe,  even 
years  later,  that  Hurayt  was  somehow  con- 
nected to  the  case.  They  harassed  him  on  a 
daily  basis,  broke  his  windows  and  set  fire 
to  his  garage.  The  police  ignored  Hurayt ’s 
reports  of  harassment  and  his  claim  for 
compensation  for  destruction  of  his  prop- 
erty was  rejected. 

Not  all  ex-ofFenders  face  such  negative 
reactions  from  the  community,  though. 

Reynolds  Wintersmith,  40,  a drug 
dealer  since  the  age  of  17  when  he  needed 
money  to  help  support  his  younger  brothers 
and  sisters,  spent  21  years  in  federal  prison 
following  his  conviction  on  drug  conspiracy 
charges. 

By  January  2015,  one  year  after  his 
release  from  the  Federal  Correctional 
Institution  Pekin  in  Illinois,  he  had  a new 
life  and  new  career  - as  a counselor  at  a 
Chicago  high  school.  He  makes  no  secret 
of  his  prison  experience  and  talks  freely 
with  students  about  his  time  behind  bars. 

“I  have  21  years  worth  of  things  to  talk 
to  them  about,”  he  said. 

Wintersmith  feels  he  can  do  that 


at  CCA  Academy,  a Youth  Connection 
Charter  School  founded  in  a tough  Chicago 
neighborhood  to  address  high  dropout  rates 
on  the  city’s  West  Side. 

“He  has  convictions  that  are  really 
strong,”  said  fashion  designer  Barbara  Bates, 
who  recommended  Wintersmith  to  the 
school  after  meeting  him  at  a Salvation 
Army  halfway  house  where  he  lived  for 
months  after  being  released  from  prison. 
“Convictions  that  most  of  us  [who]  have 
freedom  don’t  think  about.  We  are  just  out 
here  in  the  world.  He  doesn’t  get  excited 
about  the  stuff  the  rest  of  us  get  excited 
about....  He  would  only  care  if  someone 
had  a good  heart.” 

“We  think  the  whole  school  has  ben- 
efited,” added  CCA  Academy  founder  and 
principal  Myra  Sampson.  “He  is  definitely  a 
good  person  . . . because  of  the  way  he  listens 
and  the  way  he  helps  to  restore.... That  is  the 
word.  When  you  feel  that  nobody  hears  you, 
or  nobody  wants  to  hear  you,  sometimes 
you  have  to  get  a little  deeper  with  students. 
And  I really  think  he  hears.” 

Sampson  was  so  impressed  by  Win- 
tersmith that  she  submitted  his  hiring 
paperwork  to  the  charter  organization 


despite  his  criminal  record.  His  position  as 
a counselor  includes  leading  “talking  circles” 
for  students  as  part  of  the  school’s  restorative 
justice  program,  which  substitutes  dialogue 
and  understanding  for  punitive  measures 
when  dealing  with  student  conflicts. 

“That  is  what  I worked  on  every  day 
in  prison  ...  freeing  my  mind  and  doing 
my  best  to  gain  mental  fortitude,”  Win- 
tersmith said.  During  his  time  behind 
bars,  he  earned  more  than  a dozen  certifi- 
cates for  completing  courses  on  subjects 
ranging  from  computers  to  suicide  pre- 
vention. He  also  tutored  and  mentored 
other  prisoners. 

“When  I walked  out  of  prison,  it  wasn’t 
like  something  clicked.  I had  been  carrying 
this  in  spirit  all  along,”  he  declared. 

Which  indicates  that  redemption  for 
ex-ofFenders  is  in  fact  possible,  though  it 
needs  to  start  from  within  and  may  not  be 
shared  by  others  in  the  community  who 
do  not  understand  - or  care  - what  former 
prisoners  have  to  offer  society. 

Sources:  NBC  News,  The  Nation,  www. 
chicagotribune.  com,  www.  dailymail.co.  uk, 
USA  Today 
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Massachusetts:  Wrongful  Death  Claims  Survive 
Summary  Judgment  in  Prisoner  Suicide  Case 


On  September  15,  2014,  a Mas- 
sachusetts  superior  court  denied 
summary  judgment  to  jail  officials  on  a 
wrongful  death  claim  related  to  a pris- 
oner’s suicide,  though  the  court  dismissed 
deliberate  indifference  claims  against  three 
defendants. 

Eric  Adams  was  taken  into  custody 
by  the  Worcester  County  Sheriff’s  Office 
(WCSO)  on  December  5,  2008.  During 
intake  at  the  Worcester  County  House  of 
Corrections  (WCHC),  ajail  employee  con- 
ducted a suicide  screening  that  identified 
only  a “psychiatric  history  (psychotropic 
medication  or  treatment)”  as  a suicide  risk 
factor.  A psychiatric  screening  conducted 
at  the  same  time  revealed  “that  Adams 
had  a history  of  psychotropic  medication, 
outpatient  mental  health  treatment,  violent 
behavior,  and  substance  abuse/treatment.” 

WCHC  contracts  with  Advocates,  Inc., 
a private  entity,  to  provide  prisoner  mental 
health  services.  Advocates  employee  Brian 
McNeil  reviewed  Adams’  mental  health 
screening  and  concluded  that  no  further 
evaluation  was  necessary. 

As  a result,  Adams  was  assigned  to 
the  general  population  and  not  placed  on 
suicide  watch.  WCHC  physician  Thomas 
Patnaude  later  learned  of  Adams’  prior 
methadone  history  and  placed  him  on  meth- 
adone detoxification,  including  Tranxene 
and  Donnatal  three  times  a day.  However, 
on  December  6 and  7,  2008,  Adams  re- 
ceived only  one  of  the  three  doses  of  the 
prescribed  medication. 

On  December  7,  2008,  Adams  hung 
himself  in  his  cell  with  a bed  sheet.  He  died 
five  days  later. 

Dianna  Cardinale,  the  administratrix 
of  Adams’  estate,  filed  suit  in  state  court 
against  the  Commonwealth  of  Massachu- 
setts, Worcester  County  Sheriff  Guy  Glodis, 
Patnaude,  Advocates,  Inc.  and  McNeil, 
alleging  two  deliberate  indifference  claims 
and  two  wrongful  death  claims  for  failing  to 
identify  Adams  as  a suicide  risk  and  provide 
adequate  suicide  prevention  measures. 

The  defendants  moved  for  summary 
judgment  on  all  the  claims.  Adams’  estate 
introduced  evidence  of  an  April  29,  2008 
report  by  the  Civil  Rights  Division  of  the 


by  Mark  Wilson 

U.S.  Department  of  Justice  which  gave  “a 
comprehensive,  negative  evaluation  of  the 
jail’s  treatment  of  its  prisoners.” 

The  estate  also  introduced  a January 
26,  2006  report  by  prison  suicide  preven- 
tion expert  Lindsay  M.  Hayes;  that  report 
also  made  findings  and  recommendations 
concerning  WCSO’s  suicide  prevention 
policies. 

Following  Ramos  v.  Patnaude,  640 
F.3d485  (1st  Cir.  2011),  the  superior  court 


Pennsylvania’s  Lancaster  County 
Commission  has  been  forced  to  dip  into 
its  reserve  funds  to  comply  with  an  “unac- 
countable” arbitration  award  that  resulted 
in  a 7%  annual  pay  increase  for  the  county’s 
prison  guards. 

In  2009,  an  arbitrator  awarded  pay 
increases  of  7%  to  the  guards  for  2009, 
2010  and  2011.  The  County  Commission- 
ers agreed  to  the  raise  in  2009,  but  refused 
to  pay  the  increases  for  the  next  two  years. 

The  Commissioners  considered  the 
arbitrator’s  award  to  be  advisory,  as  courts 
cannot  force  a legislative  body  to  raise  taxes. 
The  Commonwealth  Court  disagreed  and 
the  Pennsylvania  Supreme  Court  refused  to 
hear  the  county’s  appeal  in  September  2013. 

The  County  Commission  faced  a 14.4 
million  bill  to  pay  prison  guards  the  7% 
raise.  That  did  not  sit  well  with  Commission 
Chairman  Scott  Martin,  who  noted  that  no 
one  else  in  county  government  received  a 
raise  in  2010  and  2011,  and  some  employees 
faced  pay  freezes. 

An  “unaccountable  arbitrator,”  he 
said,  should  not  be  allowed  to  order  pay 
increases  absent  approval  by  the  County 
Commission. 

“I  just  don’t  think  I’m  comfortable  with 
someone  telling  me  I have  to  legislate,” 
Martin  stated.  “Am  I going  to  be  thrown  in 
jail  because  I didn’t  lift  my  hand?” 

When  county  solicitor  Crystal  Clark 
advised  that  the  consequences  for  failing 


granted  summary  judgment  to  Patnaude, 
Glodis  and  McNeil  on  the  deliberate  indif- 
ference claims. 

The  court  held,  however,  that  the 
defendants  were  not  entitled  to  summary 
judgment  on  the  wrongful  death  claims 
and  were  not  immune  from  suit  as  to 
those  claims.  See:  Cardinale  v.  Massa- 
chusetts, Superior  Court  Civil  Action  No. 
WOCV2011-02457-D  (Worcester  Sup.  Ct., 
Sept.  15,  2014).  H 


to  act  could  include  contempt  of  court, 
however,  Martin  altered  his  position. 

“I  will  be  voting  for  this  today  because 
this  is  not  the  fault  of  prison  employees,”  he 
said.  “I  am  voting  for  this  for  only  one  rea- 
son: for  the  people  who  work  at  the  prison. 
Otherwise,  I’d  be  walking  out  of  this  room.” 

The  county’s  fight  against  the  arbitra- 
tion award  cost  about  $175,000  in  attorney 
fees  and  the  interest  on  the  back  pay  was 
around  $432,000.  In  total,  the  pay  raises, 
attorney  fees  and  interest  cost  county  tax- 
payers $4,957,092. 

In  June  2014,  the  County  Commis- 
sion voted  2 to  1 to  shift  almost  $5  million 
in  reserve  funds  to  cover  the  raises  for  the 
prison  guards  and  associated  costs. 

Additionally,  on  June  16,  2014,  the 
Pennsylvania  Supreme  Court  ruled  against 
Lancaster  County  in  an  unrelated  case 
involving  the  classification  of  seven  main- 
tenance workers  at  the  county  prison.  The 
union  representing  prison  guards  argued 
that  the  maintenance  workers  should  be 
classified  as  guards. 

The  Pennsylvania  Labor  Relations 
Board  (PLRB)  held  that  as  the  maintenance 
workers  “were  the  only  employees  watch- 
ing the  inmates  when  they  were  outside, 
they  played  a role  in  the  security  of  the 
prison,  and,  thus,  were  properly  classified” 
as  guards. 

The  Commonwealth  Court  overturned 
that  ruling  on  appeal;  the  state  Supreme 
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Court  reversed,  however,  finding  the  leg- 
islature had  broadly  defined  “prison  guard” 
and  the  PLRB  “has  a longstanding  and 
consistent  interpretation  of  the  term  ‘guards 
at  prisons,’  which  includes  any  employee 


that  is  responsible  for  the  security  of  in- 
mates at  a prison.”  See:  Lancaster  County 
v.  Pennsylvania  Labor  Relations  Board,  94 
A.3d  979  (Pa.  2014). 

Commissioner  Martin  called  the  Court’s 


decision  a “bad  ruling”  and  an  example  of  why 
“so  many  commonsense  citizens  are  disillu- 
sioned with  government.” 

Source:  www.  lancasteronline.  com 


$1.75  Million  Settlement  in  Michigan 
Detainee's  Heroin  Withdrawal  Death 


A $1-75  MILLION  SETTLEMENT  WAS 
reached  in  a lawsuit  brought  by  the 
estate  of  a pre-trial  detainee  who  died  as 
a result  of  heroin  withdrawal  after  being 
denied  medical  care. 

In  the  days  leading  up  to  and  during 
her  October  30,2011  arrest  on  outstanding 
warrants,  Andrea  Armstead,  2 1 , was  detox- 
ing from  heroin  use.  She  advised  officials  at 
Michigan’s  Kalamazoo  County  Jail  about 
her  condition  and  requested  help. 

The  lawsuit  alleged  that  Armstead  was 
exhibiting  severe  withdrawal  symptoms 
that  included  vomiting,  severe  abdominal 
cramps,  dehydration,  profuse  sweating, 
lethargy  and  weakness.  She  made  several 


by  David  M.  Reutter 

written  and  verbal  requests  for  medical 
assistance.  Jail  guards  Andy  Schulling, 
Mark  Beaumont  and  M.  Gary  ignored  her 
requests  and  failed  to  report  them. 

The  complaint  further  alleged  that 
nurses  Ron  Tharge,  Conrad  Bitely  and 
Michael  Bierman  did  not  record  Armstead’s 
symptoms  or  take  her  vital  signs.  They  also 
failed  to  follow  jail  policy  to  determine  if 
she  was  a candidate  for  treatment  with 
Clonidine  for  moderate  to  severe  with- 
drawal syndrome;  instead,  she  was  given 
Pepto  Bismol.  The  lawsuit  also  claimed  the 
county  had  failed  to  adequately  train  its  jail 
staff  and,  in  fact,  trained  them  to  ignore 
detainees’ medical  complaints. 


Armstead  collapsed  in  her  cell  on 
November  2,  2011  and  went  into  cardiac 
arrest;  her  family  agreed  to  withdraw  life 
support  six  days  later.  They  then  filed  suit, 
resulting  in  the  $1.75  million  settlement. 
Armstead’s  estate  was  represented  by  at- 
torneys Jeffrey  A.  Danzig,  Geoffrey  N. 
Fieger  and  Daniel  J.  Harris,  who  received 
just  over  one-third  of  the  settlement.  Ka- 
lamazoo County  had  to  pay  only  $150,000, 
which  was  the  deductible  on  its  insurance 
policy.  See:  Keller  v.  County  of  Kalamazoo, 
U.S.D.C.  (W.D.Mich.),  Case  No.  l:12-cv- 
00843-PLM.  P 

Additional  source:  www.mlive.com 
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Ex-Con  Seeks  Return  to  Prison  for  Medical  Treatment 


IN  A DEPRESSING  COMMENTARY  ON  THE 

availability  of  health  care  in  the  United 
States,  a former  federal  prisoner  got  himself 
arrested  so  he  could  receive  treatment  for 
his  leukemia.  Although  a judge  declined 
to  re-imprison  the  man,  saying  it  would  be 
inhumane,  the  ex-con  was  later  returned 
to  prison  for  violating  the  terms  of  his 
supervised  release. 

After  serving  20  years  for  conspiring 
to  traffic  in  cocaine,  Frank  J.  Morrocco, 
58,  was  released  from  federal  prison  in 
2011  and  placed  on  five  years’  supervised 
release.  A year  later,  Morrocco  stole  $23 
worth  of“junkitems”from  a supermarket  in 
Amherst,  New  York  - including  shoelaces, 
sandals  and  a small  stuffed  animal  - in  the 
hope,  he  claimed,  of  returning  to  prison  so 
he  could  get  “excellent  ...  top-of-the-line 
care”  for  his  cancer. 

“It  was  an  act  of  desperation.  I went 
into  that  store  and  took  things  I didn’t  need, 
and  I made  sure  a lot  of  people  saw  me,” 
Morrocco  said.  “At  the  time  I did  it,  I felt 
that  I didn’t  have  any  other  way  to  get  the 
care  that  I need  for  my  leukemia.” 

Arrested  on  a charge  of  shoplifting, 
Morrocco  initially  did  not  get  his  wish 
when  U.S.  Magistrate  Judge  H.  Kenneth 
Schroederjr.  declined  to  reincarcerate  him. 
Describing  it  as  inhumane  to  send  a man 
back  to  jail  just  so  he  could  receive  medical 
treatment,  Schroeder  instead  ordered  Mor- 
rocco to  apply  for  coverage  under  a program 
for  people  who  otherwise  cannot  afford  to 
pay  for  health  care. 

Although  currently  employed,  Mor- 
rocco said  he  could  not  afford  even  the 
reduced  costs  under  the  program.  Because 
he  has  assets  of  more  than  $2,500,  he  did 
not  quality  for  Medicaid  or  SSI,  though 
he  does  not  earn  enough  to  pay  for  private 
health  insurance.  He  indicated  that  his 
mother  and  several  friends  had  agreed  to 
help  him  with  the  payments  until  he  could 
afford  to  make  them  on  his  own. 

However,  on  April  24, 2013  the  district 
court  accepted  Morrocco’s  guilty  plea  to 
another  violation  of  his  supervised  release 
related  to  drug  use,  and  he  was  returned 
to  prison  for  100  days.  It  was  not  reported 
whether  he  received  treatment  for  his  can- 
cer while  incarcerated. 

There  have  been  several  other  cases 
involving  people  who  committed  crimes  so 
they  could  receive  medical  care  in  prison. 


One  of  those  incidents  involved  former 
police  officer  Edward  Pascucci,  54,  who 
robbed  a Columbus,  Georgia  bank  with  an 
unloaded  gun  in  August  2011. 

“I  did  this  foolish  thing  hoping  I would 
get  some  kind  of  care,”  said  Pascucci,  who 
told  a federal  district  court  judge  that  he  was 
facing  the  loss  of  his  job,  homelessness  and 


Authorities  in  Israel  concede  there 
is  little  they  can  do  to  stop  a grow- 
ing practice  among  Palestinian  prisoners: 
smuggling  their  sperm  out  of  prison  in 
order  to  impregnate  their  wives  and  father 
children. 

Since  August  2012,  about  30  women 
in  the  West  Bank  have  been  successfully 
impregnated  with  their  husband’s  sperm 
smuggled  out  of  Israeli  jails,  according  to 
Dr.  Salim  Abu  Khaizaran,  president  of  the 
Razan  Center  for  In-Vitro  Fertilization 
in  Nablus,  the  clinic  that  handles  the  vast 
majority  of  smuggled  sperm.  At  least  seven 
pregnancies  have  been  reported  by  local 
news  media  at  a separate  in-vitro  fertiliza- 
tion clinic  in  Gaza. 

The  reasons  behind  the  upsurge  in 
sperm  smuggling  are  two-fold:  women 
who  are  lonely  while  their  husbands  are 
incarcerated  can  find  hope  for  the  future  by 
having  a child  and,  at  the  same  time,  strike 
a psychological  blow  at  Israel’s  treatment 
of  Palestinians. 

“I  know  it  won’t  be  easy  raising  a baby 
with  a husband  in  jail,  but  this  is  our  way 
of  breaking  Israel’s  siege  on  us,”  said  Suad 
Abu  Fayed,  34,  referring  to  Israel’s  occupa- 
tion of  the  West  Bank.  “We  are  challenging 
[Israel’s]  occupation  and  getting  something 
beautiful  in  return.” 

Abu  Fayed’s  husband,  Samir,  is  serving 
18  years  for  terrorist  activities.  According 
to  his  brother  he  belongs  to  the  Al-Aqsa 
Martyrs  Brigades,  the  armed  wing  of  Fa- 
tah, the  Palestinian  political  movement. 
Abu  Fayed  and  her  husband  had  had  no 
physical  contact  for  more  than  11  years 
when  she  gave  birth  in  April  2014  to  the 
couple’s  daughter,  Hurriyah,  which  means 
“freedom”  in  Arabic. 


heart  disease.  He  was  sentenced  in  February 
2012  to  five  years  in  federal  prison. 

Apparently,  those  who  commit  crimes 
hoping  to  obtain  treatment  for  their  medi- 
cal conditions  don’t  understand  that  prison 
health  care  is  typically  abysmal. 

Sources:  The  Buffalo  News,  www.wltz.com 


By  using  smuggled  sperm  to  become 
pregnant,  Abu  Khaizaran  said,  life  for  pris- 
oners’ wives  can  go  on  even  though  their 
husbands  are  jailed. 

“People  do  not  pay  much  attention  to 
the  suffering  of  the  wives,”  he  stated.  “We 
saw  so  many  Palestinian  prisoners,  some 
of  them  newly  married,  who  were  sent  to 
prison  for  a long  time,  and  by  the  time  they 
came  out  of  prison,  their  wives  were  too  old 
to  have  babies.” 

Israeli  prison  authority  spokesperson 
Sivan  Weitzman  said  they  were  aware  of  the 
growing  practice  of  smuggling  sperm,  but 
acknowledged  that  the  Israeli  government 
can  do  little  to  stop  it. 

“We  have  caught  some  prisoners  at- 
tempting to  smuggle  sperm  out,  and  as  a 
consequence  we  have  increased  our  search- 
es of  prisoner’s  cells  and  of  their  visitors,” 
said  Weitzman,  adding  that  Israeli  officials 
have  no  way  of  proving  that  the  babies  are 
biologically  linked  to  prisoners. 

As  previously  reported  in  PLN,  an  Is- 
raeli court  fined  Palestinian  prisoner  Abdul 
Karim  Rimawi  roughly  $1,449  on  April  10, 
2014  for  smuggling  his  sperm  out  of  jail 
two  years  earlier.  According  to  the  Palestin- 
ian Prisoner  Club  Association,  the  court  also 
ordered  Rimawi  deprived  of  family  visits  for 
two  months.  [See:  PLN,  Dec.  2014,  p.56]. 

“The  punishment  of  Rimawi  is  the  first 
such  kind  of  punishment  in  the  history  of 
courts,”  the  Association  said  in  a state- 
ment. Rimawi  is  a little  more  than  halfway 
through  a 25-year  prison  term;  his  wife  gave 
birth  to  a baby  boy  in  2013. 

Abu  Khaizaran  said  healthy  semen  can 
remain  viable  outside  the  body  for  up  to 
12  hours.  He  noted  the  Razan  Center  has 
received  smuggled  sperm  in  a variety  of 
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sociation  and  B’Tselem,  an  Israeli  human  Sources:  www.correctionsone.com,  www. 
rights  group.  P washingtonpost.com,  www.shanghaidaily.com 


Denial  of  Time  Served  Credit 
Violates  Vermont  Law 

by  Mark  Wilson 


ways  - inside  everything  from  medicine 
containers  and  pen  barrels  to  chocolate 
candy  and  rubber  gloves.  Abu  Khaizaran 
said  upon  its  arrival  at  the  clinic,  the  semen 
is  frozen  until  the  prisoner’s  wife  ovulates. 

Most  of  the  women  seeking  in-vitro 
fertilization  have  husbands  serving  long 
sentences  for  taking  part  in  deadly  terror 
attacks.  Such  prisoners  are  required  to  be 
separated  from  their  wives  by  glass  parti- 
tions during  their  visits. 

The  head  of  Almagor,  an  Israeli  orga- 
nization that  works  on  behalf  of  victims 
of  Palestinian  terror  attacks,  said  families 
of  Israeli  victims  feel  pain  every  time  they 
hear  about  the  birth  of  another  Palestinian 
prisoner’s  baby. 

“This  is  a great  injustice,”  said  Meir 
Indor,  Almagor ’s  director.  “Those  who  were 
murdered  by  these  terrorists  will  never  get 
to  marry,  they  will  never  live  their  lives, 
while  those  who  commit  the  murders  are 
in  a situation  where  they  can  always  start 
a new  life.” 

About  5,000  Palestinian  men  are  serv- 
ing security  prison  sentences  imposed  by 
Israeli  courts,  according  to  the  Addameer 
Prisoner  Support  and  Human  Rights  As- 


On  August  29,  2014,  the  Vermont 
Supreme  Court  held  that  an  amended 
sentencing  order  denying  time  served  credit 
violated  state  law. 

In  June  2013,  Roger  Perry  pleaded  no 
contest  to  two  burglary  charges  in  exchange 
for  a total  prison  tenn  of  six  months.  The 
following  month,  Perry  was  sentenced  to  six 
months  on  the  burglary  convictions,  consecu- 
tive to  an  unrelated  drug  sentence.  However, 
the  court  ordered  the  immediate  execution 
of  the  burglary  sentence  and  directed  the 
Department  of  Corrections  (DOC)  to  grant 
Perry  credit  for  time  served  according  to  law. 

The  DOC  credited  Perry  with  228  days 
of  time  served  on  his  unrelated  drug  con- 
viction pursuant  to  13  V.S.A.  § 7032.  As  a 
result,  he  was  incarcerated  only  eight  days 
of  his  six-month  sentence  for  the  burglaries. 


Pursuant  to  13  V.S.A.  § 7042(b),  the 
state  moved  the  sentencing  court  for  an 
amended  sentencing  order  that  denied 
credit  for  time  served.  The  court  granted  the 
motion,  concluding  that  no  credit  should  be 
awarded  for  time  served. 

Perry  appealed  but  the  state  moved  to 
dismiss  his  appeal  as  moot,  arguing  that  he 
had  already  completed  his  sentence. 

The  Vermont  Supreme  Court  dis- 
agreed, holding  that  the  appeal  was  not 
moot  because  Perry  was  still  serving  the 
probationary  portion  of  his  sentence.  The 
Court  then  reversed  the  amended  sentenc- 
ing order,  concluding  that  it  violated  13 
V.S.A.  § 7032  by  improperly  denying  Perry 
“credit  for  time  served  to  which  he  was 
due.”  See:  Vermont  v.  Perry,  2014  VT  102, 
106  A.3d  936  (Vt.  2014).  P 
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Ninth  Circuit:  BOP  Improperly  Denied  RDAP  Sentence  Reduction; 
Remedy  may  be  Reduced  Supervised  Release  Term 


The  Ninth  Circuit  Court  of  Appeals 
held  on  October  27, 2014  that  the  federal 
Bureau  of  Prisons  (BOP)  had  improperly 
denied  a prisoner  early  release  eligibility,  and 
remanded  the  case  for  a potential  reduction 
of  the  prisoner’s  supervised  release  term. 

In  20 1 1 , federal  prisoner  Shane  Abbott 
applied  for  the  Residential  Drug  Abuse 
Program  (RDAP).  Citing  a 2009  rule  de- 
nying RDAP  eligibility  to  prisoners  with 
outstanding  warrants,  BOP  officials  denied 
Abbott’s  request.  He  then  filed  a petition  for 
a writ  of  habeas  corpus,  seeking  to  compel 
the  BOP  to  grant  him  RDAP  eligibility. 

An  Oregon  federal  district  court  dis- 
missed Abbott’s  petition.  While  his  appeal 
was  pending,  the  BOP  reversed  its  deci- 
sion; after  one  of  Abbott’s  warrants  was 
quashed,  the  BOP  found  that  he  was  eligible 
for  RDAP  participation.  Concluding  that  a 
prior  Montana  unlawful  restraint  conviction 
was  equivalent  to  “kidnapping”  under  28 
C.RR.  § 550.55(b)(4),  however,  BOP  of- 
ficials determined  that  he  was  not  eligible 
for  RDAP’s  early  release  incentive. 

The  Ninth  Circuit  instructed  the  dis- 
trict court  to  consider  whether  the  BOP 
had  properly  denied  Abbott  an  RDAP  sen- 
tence reduction.  Instead,  the  district  court 
held  that  “it  lacked  jurisdiction  to  review 
Abbott’s  challenge  ...  on  the  ground  that 
the  BOP’s  decision  was  an  individualized 
early  release  determination,  as  opposed  to 
a categorical  challenge.” 

The  Ninth  Circuit  reversed,  finding  that 
“Abbott  makes  a categorical  challenge  to 
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by  Mark  Wilson 

the  BOP’s  interpretation  of  its  own  regula- 
tion, which  is  not  foreclosed  from  review.” 

The  appellate  court  noted  it  had 
previously  found  that  § 550.55(b)(4)  ap- 
propriately bars  early  release  for  homicide, 
forcible  rape,  robbery,  aggravated  assault, 
arson,  kidnapping  and  sexual  abuse  of- 
fenses against  children,  “because  their 
commission  ‘rationally  reflects  the  view 
that  such  inmates  displayed  readiness  to 
endanger  the  public,”’  citing  Peck  v.  Thomas, 
697  F.3d  767  (9th  Cir.  2012). 

The  Court  of  Appeals  held,  however, 
that  the  BOP’s  conflation  of  a Montana 
unlawful  restraint  conviction  with  kidnap- 
ping under  § 550.55(b)(4)  was  arbitrary 
and  capricious. 

Noting  that  Montana  law  describes 
unlawful  restraint  as  “the  lowest  form  of 
interference  with  the  liberty  of  another,”  the 


Federal  prisoner  John  Walker 
Lindh,  better  known  as  the  “American 
Taliban,”  who  pleaded  guilty  to  fighting 
for  the  Taliban  in  Afghanistan  and  carry- 
ing an  explosive  during  the  commission 
of  a felony,  has  won  a lawsuit  against  the 
warden  of  FCI  Terre  Haute  and  the  fed- 
eral Bureau  of  Prisons  (BOP)  related  to 
restrictions  on  his  participation  in  Muslim 
group  prayer. 

In  a case  filed  under  the  Religious 
Freedom  and  Restoration  Act  (RFRA),  42 
U.S.C.  § 2000bb-l,  et  seq.,  Lindh  argued 
that  the  warden  and  other  BOP  stafFhad 
unlawfully  interfered  with  what  the  district 
court  found  to  be  a “central  tenet  of  the 
Islamic  faith  ...  the  obligation  to  engage  in 
five  daily  prayers,  or  Salat.” 

The  court  found  that  RFRA’s  purpose 
was  to  prevent  government  agencies  like  the 
BOP  from  placing  undue  restrictions  on 
the  free  exercise  of  religious  beliefs  unless 
there  is  a “compelling  governmental  inter- 
est,” which  was  still  subject  to  “the  use  of 
the  least  restrictive  means. ’’The  court  found 


Court  recognized  that  that  crime  is  actually 
a lesser  included  offense  of  kidnapping. 
Therefore,  the  Ninth  Circuit  concluded  that 
the  “BOP’s  interpretive  action  is  invalid” 
and  “Abbott  was  eligible  for  early  release 
under  18  U.S.C.  § 3621(e)(2)(B).” 

Although  Abbott  could  no  longer 
benefit  from  a sentence  reduction  because 
he  had  since  been  released,  the  Court  of 
Appeals  remanded  the  case.  “We  think  it  is 
legally  permissible  and  serves  the  ends  of 
justice  and  fairness  for  us  to  remand  to  the 
district  court  for  it  to  consider  in  the  first 
instance  whether  modification  of  Abbott’s 
term  of  supervised  release  is  now  appro- 
priate in  light  of  the  BOP’s  prior  unlawful 
denial  of  Abbott’s  eligibility  for  sentence 
reduction,”  the  appellate  court  wrote.  See: 
Abbott  v.  Bureau  of  Prisons,  111  F.3d  512 
(9th  Cir.  2014).  H 


unpersuasive  the  warden’s  assertion  that  it 
should  defer  to  his  decision  to  place  restric- 
tions on  Muslim  worship  services  based  on 
reasons  of  “institutional  security.” 

Lindh  and  22  other  Muslim  prison- 
ers were  confined  in  the  Communications 
Management  Unit  (CMU)  located  at  FCI 
Terre  Haute,  so  named  because  all  prisoner 
phone  calls  and  conversations  with  visitors 
and  other  prisoners  are  monitored  and  re- 
corded. All  areas  of  the  CMU  were  subject 
to  constant  video  and  audio  surveillance, 
but  despite  that  fact,  Lindh  and  other 
CMU  prisoners  were  free  to  move  within 
the  unit  except  when  confined  for  disciplin- 
ary reasons  or  for  counts.  More  than  half 
the  prisoners  in  the  CMU  were  practicing 
Muslims.  [See:  PLN,  Sept.  2012,  p.26;  May 
2007,  p.14]. 

In  a January  11,  2013  ruling,  the  dis- 
trict court  noted  that  Lindh  had  a “scant 
disciplinary  history  during  his  incarceration 
[which]  has  earned  him  a classification  of 
low  security” within  the  CMU,  appeared  to 
have  “sincerely  held  beliefs”  that  his  religion 
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required  five  daily  congregate  prayers,  and 
had  “continuously  sought  to  pray  in  con- 
gregation, and  [had]  done  so  when  allowed 
to  do  so  in  the  CMU.” 

RFRA  was  enacted  by  Congress  to 
allow  the  free  exercise  of  religion  by  prison- 
ers in  response  to  court  decisions  such  as 
Employment  Division  v.  Smith, 494  U.S.  872 
(1990)  and  O'Lone  v.  Estate  of  Shabazz, 4S2 
U.S.  342  (1987),  which  weakened  prisoners’ 
First  Amendment  religious  rights.  Federal 
prison  officials  responded  to  the  passage  of 
RFRA  by  promulgating  rules  under  BOP 
Policy  Statement  5360.09,  implemented  in 
2004,  that  focused  on  institutional  security 
concerns  rather  than  religious  issues. 

Although  RFRA  was  largely  struck 
down  in  City  ofBoerne  v.  Flores,  521  U.S. 
507  (1997)  and  subsequently  replaced  by 
the  Religious  Land  Use  and  Institutional- 
ized Persons  Act  (RLUIPA),  RFRA  still 
applies  to  federal  prisoners. 

In  his  testimony  in  Lindh’s  lawsuit, 
the  warden  at  Terre  Haute  had  argued  that 
allowing  prisoners  to  assemble  in  groups, 
even  for  orderly  supervised  religious  ser- 
vices, posed  a threat  to  institutional  security. 

However,  the  district  court  noted 


there  was  scant  evidence  of  any  disruptive 
behavior  by  the  Muslim  prisoners  during 
their  group  religious  observances,  all  of 
which  were  under  constant  surveillance.  The 
warden  also  said  the  BOP’s  policy  was  to  be 
fair,  firm  and  consistent  in  its  application  of 
institutional  rules,  but  the  court  observed 
that  “special  accommodations  for  different 
religions  [were  made],  certain  prisoners 
being  able  to  drink  wine,  have  special  diets 
on  a daily  basis  as  well  as  special  regular 
diets,  or  wear  special  headwear  or  clothing 
consistent  with  their  sincerely  held  religious 
beliefs,”  with  no  resulting  violence  and 
no  apparent  compromise  of  institutional 
security. 

In  entering  a permanent  injunction, 
the  district  court  found  that  the  ban 

congregate  religious  

services  for  Mus- 
lim prisoners  at  FCI 
Terre  Haute  had 
resulted  in  a “sub- 
stantial burden  on  a 
religious  exercise,  in 
violation  of  RFRA,” 
that  the  BOP  had 
failed  to  adopt  the 


“least  restrictive  method”  of  supervision  of 
such  religious  observances  consistent  with 
institutional  security,  and  that  no  “compel- 
ling governmental  interest”  excused  the 
non-compliance  with  RFRA.  See:  Lindh 
v.  Warden,  FCI  Terre  Haute,  Ind. , U.S.D.C. 
(S.D.  Ind.),  Case  No.  2:09-cv-00215-JMS- 
MJD;  2013  U.S.  Dist.  LEXIS  4932. 

On  April  9,  2013,  the  district  court 
granted  a stipulation  for  1160,607.52  in  fees 
and  costs  to  be  paid  to  Lindh’s  attorneys  in 
his  civil  suit,  plus  an  additional  18,200  on 
August  6, 2013.  Lindh  remains  incarcerated 
in  the  federal  prison  system,  serving  a 20- 
year  sentence;  his  scheduled  release  date  is 
in  May  2019.  It 
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New  Report  Cites  Improvements  at  Troubled  Ohio  Prison 


PRISONER-ON-STAFF  ASSAULTS  AT 

the  Toledo  Correctional  Institution 
(TOCI)  in  Ohio  continued  to  rise  in  fiscal 
year  2014,  but  a recent  report  from  a state 
inspection  team  indicates  the  facility  has 
made  improvements  in  other  areas,  and 
prisoner-on-prisoner  assaults  have  declined 
significantly. 

The  report,  released  on  November  24, 
2014,  also  revealed  marked  improvement 
in  overcrowded  conditions  at  the  prison. 

The  Ohio  Correctional  Institution 
Inspection  Committee  found  during  its  re- 
view of  the  facility  that  the  total  number  of 
assaults  during FY 2014  dropped  5.7%  com- 
pared to  the  same  period  the  previous  year. 

“The  institution  is  overall  safer,  with 
a perceptibly  more  secure  environment,” 
the  report  stated.  “Healthcare  services, 
which  have  traditionally  been  problem- 
atic at  TOCI,  have  drastically  improved. 
Fair  treatment  accountability  - including 
the  grievance  procedure  and  the  inmate 
disciplinary  system  - has  improved  and 
conditions  in  segregation  were  very  good. 
Access  to  purposeful  activities  has  increased 
and  reentry  planning  is  significantly  better 
than  in  the  prior  year,”  the  study  found. 

The  report  cited  a dramatic  drop  in  the 
population  at  TOCI  - 18.3%  in  FY  2014 
compared  to  a year  earlier.  The  population 
count,  taken  on  September  29, 2014,  indi- 
cated 1,035  prisoners  were  housed  at  the 
facility;  nearly  1,000  were  classified  as  either 
close-  or  maximum-security. 

The  Correctional  Institution  Inspec- 
tion Committee  conducted  inspections  at 
TOCI  on  September  29,  October  1 and 
October  2, 2014. 

The  resulting  report  was  in  sharp  con- 
trast to  a scathing  study  issued  by  the  same 
agency  in  2013, which  cited  increases  in  as- 
saults and  three  prisoner  homicides  during 
the  previous  year,  plus  a 113%  increase  in 
prisoner-on-prisoner  assaults  and  a nearly 
74%  jump  in  prisoner-on-staff  violence. 

The  2014  report  further  noted  that  the 
facility  had  hired  additional  staff,  a point 
of  contention  for  many  years  with  the 
Ohio  Civil  Service  Employees  Association 
(OCSEA),  the  union  that  represents  prison 
employees. 

In  early  October  2012,  discontent  with 
understaffing  reached  a boiling  point  when 
prison  workers  rallied  outside  TOCI  to  draw 
attention  to  violence  that  union  leaders  said 
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was  the  result  of  overcrowding,  understaff- 
ing and  Ohio’s  2011  prison  reform  program 
that  separated  first-time  offenders  and  those 
preparing  to  be  released  from  more  violent 
prisoners,  who  were  then  concentrated  in 
four  state  facilities,  including  TOCI. 

The  2014  report  by  the  Inspection 
Committee  also  pointed  to  other  improve- 
ments at  the  prison,  noting  that  staff  at 
TOCI  had  worked  to  treat  prisoners  more 
fairly  and  had  improved  the  grievance  pro- 
cedure and  disciplinary  system. 

The  study’s  authors  added,  however, 
that  improvements  are  still  needed.  For  ex- 
ample, the  report  recommended  that  TOCI 
officials  develop  more  strategies  to  reduce 
violence  and  evaluate  the  disproportionate 
use  of  force  against  black  prisoners. 

Also,  TOCI  has  not  eliminated  pris- 
oner homicides.  The  Ohio  Department  of 
Rehabilitation  and  Correction  (ODRC) 
reported  that  in  March  2013,  TOCI  pris- 
oner Arturo  Lopez  was  strangled  in  his 
cell  at  the  facility.  Then  in  August  2013, 
James  Oglesby  was  beaten  to  death  by  an- 
other prisoner  with  a baseball  bat,  and  two 
months  later  Michael  Dodson  was  fatally 
assaulted  by  his  cellmate. 

Systemwide,  Ohio’s  prisons  remain 
overcrowded  and  often  violent  institutions. 


On  August  20,  2014,  the  Oregon 
Court  of  Appeals  upheld  a lower 
court’s  refusal  to  dismiss  criminal  charges 
against  a defendant  because  a detective  had 
read  his  legal  mail. 

Michael  James  Russum,  33,  was 
charged  with  four  sex  crimes  against  his 
step-daughter  in  April  2010  and  detained 
at  the  Multnomah  County  Jail. 

Jail  policy  allows  for  the  inspection  and 
copying  of  outgoing  mail  unless  the  pris- 
oner writes  “Legal  Mail”  on  the  envelope. 
Incoming  mail  which  is  “clearly  marked” 
from  an  attorney  or  law  firm  must  be  in- 
spected for  contraband  in  the  prisoner’s 
presence. 

After  Russum’s  arrest.  Detective 
Hickey  suspected  that  Russum  was  sending 
letters  through  his  grandmother  to  influ- 
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State  officials  reported  on  December  3, 
2013  that  a prisoner  was  killed  in  his  cell 
at  the  Grafton  Correctional  Institution. 
ODRC  spokesperson  Ricky  Seyfang  said 
Gerald  Pierce,  65,  died  during  a struggle 
with  his  cellmate. 

TOCI  warden  Ed  Sheldon,  who 
assumed  his  position  at  the  facility  in  No- 
vember 2011,  pointed  to  the  state’s  prison 
reform  program  as  the  underlying  systemic 
issue. 

“The  higher-security  prisoners  are 
going  to  take  one  for  the  team,”  Sheldon 
explained  at  the  time.  “We’re  going  to  get 
the  problem  children  away  from  the  inmates 
who  want  to  be  rehabilitated.  The  trade-off 
is  the  higher-security  prisons  are  going  to 
be  getting  more  violent  inmates,”  he  added. 
“These  guys,  they  react.  They  don’t  think. 
They’re  assaultive,  they’re  disruptive,  they’re 
predatory.” 

“When  you  put  the  most  violent  in- 
mates in  the  same  institutions,  it’s  a recipe  for 
disaster,”  agreed  Jimmy  Adkins,  president  of 
OCSEA’s  Corrections  Assembly. 

Sources:  Toledo  Blade,  www.wtoc.com, 
www.daytondailynews.com,  www. Cleve- 
land. com,  h ttp  ://www.  drc.ohio.  gov /Pub  lie/ 
toci.htm 


ence  his  step-daughter’s  mother,  who  was 
a potential  witness.  At  Hickey’s  request, 
jail  staff  began  opening  Russum’s  mail 
and  scanning  the  contents  into  the  jail’s 
computer  system. 

In  July  2010,  Deputy  Watts,  who  coor- 
dinated the  jail’s  mail  monitoring  program, 
sent  Hickey  an  e-mail  with  30  to  50  attach- 
ments consisting  of  Russum’s  mail  between 
June  1, 2010  and  July  1, 2010.  Each  attach- 
ment was  a scan  of  an  envelope  or  a single 
page  of  a letter. 

In  August,  Watts  sent  Hickey  a second 
e-mail  with  additional  copies  of  Russum’s 
mail  as  attachments.  A third  batch  of  Rus- 
sum’s correspondence  was  sent  to  Hickey 
before  the  monitoring  request  expired  on 
August  27,  2010. 

Hickey  claimed  that  he  opened  the 
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Oregon:  No  Presumed  Prejudice  for 
Violation  of  Attorney-Client  Communication 

by  Mark  Wilson 


attachments  in  no  particular  order.  While 
reading  an  attachment  to  the  second  e-mail, 
Hickey  became  curious  “who  Russum  was 
telling  this  particular  piece  of  information 
to.”  He  opened  the  preceding  page  and 
discovered  that  the  letter  had  been  sent  to 
Russum’s  attorney,  Mr.  Barnett.  The  enve- 
lope had  not  been  marked  “Legal  Mail”  and 
did  not  address  the  recipient  as  an  attorney. 

Hickey  immediately  informed  John 
Casalino,  the  prosecutor  over  Russum’s 
case,  that  he  had  read  the  letter.  Casalino 
instructed  Hickey  not  to  communicate  any 
contents  of  the  letter  to  him  and  to  seal  it 
and  await  further  instructions. 

Casalino  then  e-mailed  Russum’s  de- 
fense counsel  to  explain  what  happened. 
Hickey  claimed  that  he  printed  the  letter, 
sealed  it  in  an  envelope  and  mailed  it  to 
Barnett.  He  then  deleted  the  e-mail  from  his 
computer.  Barnett  never  received  the  letter. 

Hickey  asked  Watts  to  e-mail  him  a 
scan  of  only  the  envelope  to  Russum’s 
letter  to  Barnett.  Watts  could  not  separate 
the  attachment  and  re-sent  the  entire  batch. 
Hickey  said  he  did  not  open  any  of  the 
attachments  and  told  Casalino  what  had 
occurred.  The  prosecutor  instructed  Hickey 
not  to  do  anything  and  Hickey  did  not  de- 
lete the  e-mail.  Casalino  again  contacted 
Barnett  to  explain  what  happened. 

Barnett  informed  Russum  about  the 
situation  and  told  him  not  to  worry  because 
it  was  probably  a mistake.  In  addition  to  the 
unmarked  letter  to  Barnett,  jail  officials  had 
also  opened  “five  or  six  envelopes  with  the 
inscription  ‘Legal  Mail’”  that  had  been  sent 
to  or  from  Russum. 

Russum  moved  to  dismiss  the  indict- 
ment with  prejudice  for  intrusions  into 
his  attorney-client  correspondence.  After 
hearing  testimony  from  Hickey  and  Watts, 
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the  trial  court  found  both  were  credible. 
Hickey  testified  that  he  did  not  change  his 
investigation  or  act  on  the  information  in 
the  letter  to  Barnett;  he  claimed  that  his 
investigation  culminated  in  Russum’s  arrest 
in  April  2010,  about  four  months  before 
he  saw  the  letter,  and  he  did  not  share  the 
contents  with  Casalino  or  any  other  law 
enforcement  officers. 

The  trial  court  found  it  “very  troubling” 
that  the  jail  had  been  opening  legal  mail. 
Nevertheless,  the  court  held  that  Russum 
failed  to  show  any  tainted  evidence  or 
attorney-client  communication  had  been 
shared  with  the  prosecutor.  As  such,  the 
court  refused  to  dismiss  the  charges  with 
prejudice.  Hickey  was  precluded,  however, 
from  testifying  as  to  any  information  discov- 
ered through  Russum’s  letter  to  Barnett.  The 
court  also  invited  defense  counsel  to  alert  the 
court  if  he  felt  Hickey’s  testimony  had  been 
influenced  by  the  letter.  Counsel  did  not  do 
so,  and  Russum  was  convicted  at  trial. 

Russum  appealed,  arguing  that  Hickey 
had  violated  his  rights  under  the  Oregon 
and  U.S.  constitutions  when  he  read  his 
legal  mail,  which  required  dismissal  of  the 
charges. 


The  Oregon  Court  of  Appeals  dis- 
agreed, concluding  “that  no  presumption  of 
prejudice  arises  in  the  absence  of  evidence 
of  a purposeful  intrusion  that  conveys  the 
content  of  attorney-client  communications 
to  the  prosecution.”  Rather,  “[i]f  the  intru- 
sion is  inadvertent,  defendant  must  offer 
some  evidence  to  show  prejudice  to  his 
constitutional  rights,  such  as  the  disclosure 
of  trial  strategy  to  the  prosecution  or  the 
production  of  tainted  evidence.” 

Restricting  its  opinion  to  the  facts 
before  it,  the  appellate  court  explained 
that  “if  a purposeful  intrusion  takes  and 
conveys  privileged  information,  it  will 
remain  for  another  case  to  determine 
what  prejudice  should  be  conclusive  or 
might  be  rebutted  by  an  appropriate  stan- 
dard of  proof  if  the  state  could  show  that 
defense  strategy  or  evaluations  were  not 
actually  communicated  to  the  prosecu- 
tion, that  no  evidence  resulted  from  or 
in  response  to  the  privileged  information, 
and  that  no  other  compromise  of  defen- 
dant’s constitutional  rights  occurred.” 
See:  State  v.  Russum,  265  Ore.  App.  103, 
333  P.3d  1191  (Or.  Ct.  App.  2014),  review 
denied.  FI 
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$266,653  Judgment  in  Lawsuit  Challenging 
Alabama  Prison's  Improper  Sewage  Discharge 


Following  a settlement  agreement 
between  Black  Warrior  Riverkeeper 
(Riverkeeper)  and  Alabama  Utility  Services 
(AUS),ajudgmentwas  entered  in  alawsuit 
that  alleged  the  sewage  treatment  plant  at 
the  William  E.  Donaldson  Correctional 
Facility  (DCF)  had  discharged  pollutants 
into  Big  Branch,  a tributary  upstream  of 
Bankhead  Fake  on  the  Black  Warrior  River. 

In  2004,  Riverkeeper  sent  the  Alabama 
Department  of  Corrections  a notice  of  intent 
to  sue  over  DCF’s  improper  discharge  of 
sewage.  The  notice  compelled  the  Alabama 
Department  of  Environment  Management 
(ADEM)  to  take  action. 

“Unfortunately,  ADEM  did  not  pursue 
a lasting  fix  and,  by  2009,  the  plant  again 
began  discharging  improperly  treated  sew- 
age to  Big  Branch,”  stated  Nelson  Brooke 
with  Riverkeeper.  “We  took  legal  action 
in  2013  to  halt  water  pollution  upstream 
of  where  countless  people  live,  swim,  and 
fish.” 

The  lawsuit  detailed  DCF’s  nearly  two 
decades  of  environmental  permit  violations 
at  the  prison’s  sewage  treatment  plant. 
According  to  the  lawsuit,  overcrowding  at 
DCF,  which  was  designed  for  700  prisoners 
and  now  houses  almost  1,500,  was  a factor 
in  the  violations.  Riverkeeper  raised  claims 
under  the  Clean  Water  Act,  33  U.S.C.  § 
1365. 

The  parties  agreed  to  a settlement  and 
consent  decree  in  September  2014  that  was 
approved  by  the  district  court.  Specifically, 
AUS  agreed  that  it  would  “comply  fully 
with  all  permits  issued  to  it  by”  ADEM, 
and  make  improvements  at  DCF. 

“AUS  will  invest  in  critical  repairs  and 
upgrades  at  the  Donaldson  plant,  which 
should  ensure  that  the  facility  complies  with 
the  law  now  and  in  the  future,”  stated  Eva 
Dillard,  Riverkeeper ’s  staff  attorney.  “As 
a result  of  the  lawsuit  and  settlement,  the 
plant  will  be  totally  refurbished.” 

The  settlement  also  required  AUS 
to  pay  $100,000  in  annual  increments  of 
$10,000,  beginning  March  1,  2017,  “for 
the  establishment  of  a Supplemental  Envi- 
ronment Project”  to  the  Freshwater  Land 
Trust,  which  will  carry  out  the  project  in 
the  Valley  Creek  Watershed  of  the  Black 


by  David  Reutter 

Warrior  River.  Additionally,  AUS  agreed  to 
pay  $25,000  in  attorney  fees  and  litigation 
costs  to  Riverkeeper. 

The  district  court  retained  jurisdiction 
over  the  consent  decree  and  entered  a final 
judgment  on  April  7, 2015.  The  court  noted 
that  AUS  did  not  deny  that  since  the  settle- 
ment agreement  was  finalized  it  had  “failed 
to  perform  any  of  the  required  obligations” 
under  the  agreement  beyond  a $2,000  par- 
tial payment  of  attorney  fees.  Therefore, 


Following  a bench  trial,  a Nebraska 
state  court  found  prison  officials  were 
aware  of  threats  to  prisoner  James  M.  Say- 
lor but  failed  to  take  steps  to  protect  him. 
Consequently,  the  court  awarded  damages 
and  interest  totaling  1267,000. 

According  to  court  documents,  prob- 
lems began  for  Saylor  in  2002  after  several 
arguments  with  his  cellmate  and  rumors 
that  he  had  snitched  on  another  prisoner’s 
escape  plans  at  the  Lincoln  Correctional 
Center.  He  alleged  his  statements  to  prison 
staff were  leaked  to  other  prisoners  and  told 
staff  he  had  been  confronted  by  prisoners 
following  the  leak  and  felt  threatened,  but 
was  told  he  was  paranoid. 

Over  the  next  two  months  he  reported 
additional  threats  to  prison  staff  and  asked 
to  be  separated.  His  cellmate  stole  his 
property,  demanded  $400  for  “protection” 
and  threatened  to  beat  him  up  if  he  did 
not  move.  When  the  cellmate  was  placed 
in  solitary  confinement  on  an  unrelated 
matter,  Saylor  was  warned  to  be  out  of  the 
cell  when  he  returned.  Staff  failed  to  act  on 
any  of  Saylor’s  complaints. 

Upon  returning  to  the  cell  after  his 
release  from  solitary,  Saylor’s  cellmate  struck 
him  in  the  face  and  said  he  was  going  to  bring 
his  friends  into  the  cell.  Staff  disputed  Saylor’s 
contention  that  he  had  reported  that  assault. 

In  May  2002,  Saylor  was  viciously  at- 
tacked; a blanket  was  placed  over  his  head, 
and  he  was  put  in  a chokehold  and  struck 


judgment  was  entered  against  AUS  for  a 
total  of  $243,653.78,  including  the  cost  of 
the  Supplemental  Environmental  Project 
and  penalties,  payable  to  the  Freshwater 
Land  Trust,  plus  the  remaining  balance  of 
$23,000  in  attorney  fees  and  costs  payable 
to  Riverkeeper.  See:  Black  Warrior  River- 
keeper v.  Thomas,  U.S.D.C.  (N.D.  Ala.),  Case 
No.  2 : 1 3-cv-004 1 0- AKK.  H 

Additional  source:  www.al.com 


repeatedly  in  the  side  of  the  face.  His  cell- 
mate then  raped  him.  Afterwards,  he  was 
told  one  or  more  of  the  attackers  would 
return  if  he  reported  the  incident. 

The  court  noted  that  prison  staff  did 
not  document  Saylor’s  conflicts  with  his 
cellmate  before  he  was  attacked,  nor  did 
they  photograph  him  after  he  was  assaulted. 
The  court  held  prison  officials  should  have 
separated  Saylor  from  his  cellmate  and 
awarded  him  $250,000  plus  $17,000  in 
interest  for  his  injuries,  which  included 
post-traumatic  stress  disorder  (PTSD). 

Saylor  remains  incarcerated,  serving  10 
years  to  life  for  second-degree  murder.  He 
was  represented  by  attorney  Joshua  Barber. 
See:  Saylor  v.  State  of  Nebraska,  Third  Dis- 
trict Court,  Lancaster  County  (NE),  Case 
No.  CIOS-1597. 

In  2012,  Saylor  filed  suit  in  federal 
court  against  Nebraska  prison  officials  and 
Correct  Care  Solutions  LLC,  claiming, 
among  other  issues,  that  prison  staff  had 
“failed  to  provide  him  with  necessary  and 
adequate  mental  health  and  medical  care,” 
including  treatment  for  his  PTSD  resulting 
from  the  2002  assault  and  rape.  The  district 
court  denied  the  defendants’  motion  for 
summary  judgment  on  December  22, 2014, 
and  the  case  remains  pending.  See:  Saylor  v. 
State  of  Nebraska,  U.S.D.C.  (D.  Neb.),  Case 
No.  4:12-cv-03115-JFB-TDT. 

Additional  source:  www.journalstar.com 


Nebraska  Court  Awards  Prisoner 
$267,000  in  Failure  to  Protect  Suit 

by  David  M.  Reutter 
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CHILDHOOD  SEXUAL  ABUSE  OFTEN  MEANS 
“LIGHTS  OUT'  TO  BOYS’  DREAMS. 


m 


1 in  20  boys  is  a victim  of 
childhood  sexual  abuse,  and 
the  problem  is  often  worse  in 
group  homes  for  troubled 
boys. 

We  are  a law  firm 
investigating  child  sex  abuse 
and  helping  victims.  Please 
tell  us  if  you  know  of  abuse 
that  happened  at  any  of  the 
following  group  homes: 

Kiwanis  Vocational  Home 
O.K.  Boys  Ranch 
J-Bar  D Ranch 
Reynolds  Creek  Ranch 
Morning  Star  Boys  Ranch 
State  licensed  foster  homes 


No  child  should  have 
to  grow  up  with  the 
shame  and  guilt  that 
often  accompanies 
sexual  abuse  victims, 
especially  because 
it’s  never  their  own 
fault. 

If  you  or  someone 
you  know  has 
been  abused  at  a 
group  home,  you 
have  a right  to  pursue 
justice.  Contact  our 
office  today  to  see 
how  we  can  help. 


SUCCESSFULLY  LITIGATING  CLAIMS  AGAINST 


WA  DEPT  OF  SOCIAL  AND  HEALTH  SERVICES 
OLYMPIA  SCHOOL  DISTRICT 
BOY  SCOUTS  OF  AMERICA 
SEATTLE  ARCHDIOCESE 


UfJPFAU  COCHRAN 
WaVERTETIS  AMALA 

SEND  MAIL  TO:  PCVA  LAW,  ATTN:  DEPT.  PLN 
911  PACIFIC  AVE.,  STE  200 
TACOMA,  WA  98402 

SEATTLE:  (206)  462-4334  | TACOMA:  (253)  777-0799 

PCVALAW.COM 
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Dismissal  of  State-Created  Danger  Claim  Reversed 

by  David  M.  Reutter 


The  Third  Circuit  Court  of  Ap- 
peals reversed  a district  court’s  order 
dismissing  a civil  rights  action  that  alleged 
the  disclosure  of  a confidential  informant’s 
status  established  a state-created  danger  in 
violation  of  his  due  process  rights. 

The  suit  at  issue  was  filed  by  the  estate 
of  Frank  P.  Lagano,  who  was  fatally  shot  on 
April  12,  2007  in  front  of  a diner  in  East 
Brunswick,  New  Jersey.  The  complaint  ar- 
gued that  the  Bergen  County  Prosecutor’s 
Office  (BCPO)  and  former  BCPO  Chief 
of  Detectives  Michael  Mordaga  were  liable 
because  BCPO  employees  had  improperly 
revealed  to  members  of  organized  crime 
that  Logano  was  an  informant,  and  that 
disclosure  led  to  Logano’s  murder. 

The  New  Jersey  federal  district  court 
granted  the  defendants’  motion  to  dismiss 
the  suit.  On  appeal,  the  Third  Circuit  ad- 
dressed each  of  the  lower  court’s  alternative 
theories  to  support  the  dismissal. 

The  first  theory  was  that  neither 
the  BCPO  nor  Mordaga  were  “persons” 
amenable  to  suit  under  42  U.S.C.  § 1983, 
§ 1985  or  the  New  Jersey  Civil  Rights 
Act  (NJCRA).  Precedent  held  that  local 
government  bodies  and  their  officials  are 
“persons”  under  § 1983  and  § 1985,  while 
state  agencies  and  officials  acting  in  their 
official  capacity  are  not. 

The  district  court  found  that  the 
“BCPO  was  acting  within  its  classical  func- 
tion of  investigating  criminal  activities  and 
conducting  criminal  prosecutions  in  respect 
to  Mr.  Lagano,”  and  that  Mordaga  was  act- 
ing in  his  official  capacity  as  the  Chief  of 
Detectives  for  BCPO,  a state  agency.  That 
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rationale,  the  Third  Circuit  held  on  Octo- 
ber 15, 2014,  was  erroneous  in  light  of  the 
factual  allegations  in  the  case. 

The  alleged  facts  indicated  Lagano 
and  Mordaga  had  a personal  relationship. 
It  could  be  inferred  “that  Mordaga  was 
not  performing  classic  investigatory  and 
prosecutorial  functions  when  he  urged 
Lagano  to  retain  a specific  attorney  on  the 
assurance  that  this  attorney  could  make 
Lagano’s  [legal]  problems  disappear,”  the 
appellate  court  wrote.  The  “disclosure  of 
Lagano’s  status  as  a confidential  informant 
was  unrelated  to  any  lawful  investigative  or 
prosecutorial  function.”  As  such,  those  al- 
legations supported  a state-created  danger 
claim  that  BCPO  and  Mordaga  did  not  act 
exclusively  in  classic  law  enforcement  and 
investigative  functions,  making  dismissal 
improper.  Additionally,  Mordaga  was  sued 
in  his  individual  capacity;  for  the  same 
reasons,  the  NJCRA  claim  was  improperly 
dismissed. 

As  to  BCPO’s  claim  of  sovereign  im- 
munity, the  Third  Circuit  remanded  that 


issue  for  the  district  court  to  decide  1) 
whether  payment  for  any  judgment  would 
come  from  the  state;  2)  the  status  of  the 
agency  under  state  law;  and  3)  what  degree 
of  autonomy  the  agency  has. 

The  Court  of  Appeals  then  turned  to 
the  defendants’  qualified  immunity  defense. 
While  there  is  generally  no  liberty  interest  in 
requiring  the  state  to  affirmatively  protect  its 
citizens,  such  a claim  may  proceed  if  the  four 
prongs  of  the  state- created  danger  theory  are 
proven.  Lagano’s  estate  met  that  burden  by 
alleging  he  was  murdered  as  a result  of  the 
defendants  or  their  agents  disclosing  his  sta- 
tus as  a confidential  informant  to  members 
of  organized  crime  families. 

On  the  final  issue,  the  Third  Circuit 
held  the  estate’s  claim  of  an  illegal  search 
and  seizure  of  Lagano’s  home  in  December 
2004  was  barred  by  the  two-year  statute 
of  limitations  for  such  claims.  The  district 
court’s  judgment  was  affirmed  in  part  and 
vacated  and  remanded  in  part.  See:  Estate  of 
Lagano  v.  Bergen  County  Prosecutor’s  Office , 
769  F.3d  850  (3d  Cir.  2014). 


Judicial  Misconduct  Results 
in  Mild  Sanctions 

by  Matt  Clarke 


In  November  2011,  the  Texas  Com- 
mission  on  Judicial  Conduct  (TCJC) 
temporarily  suspended  Aransas  County 
Court-at-Law  Judge  William  Adams  after 
a 2004  video  of  Adams  viciously  beating  his 
then-16-year-old  daughter,  Hillary,  went 
viral.  The  state  Supreme  Court  reinstated 
Adams  on  November  9,  2012.  [See:  PLN, 
Nov.  2013,  p.  9]. 

The  one-page  order  reinstating  Adams 
to  the  bench  contained  two  conditions. 
First,  he  will  no  longer  be  allowed  to  preside 
over  domestic  abuse  cases,  which  previously 
had  been  the  majority  of  his  docket.  Further, 
he  is  not  allowed  to  appeal  a public  warning 
issued  by  the  TCJC  in  September  2012. 
That  warning  said  abusive  conduct  would 
not  be  tolerated. 

No  criminal  charges  were  brought 
against  Adams  because  the  beating  shown 
in  the  2004  video  was  outside  the  statute 
of  limitations.  The  judge  never  admitted 


wrongdoing,  saying  he  was  only  disciplining 
his  daughter,  and  continued  to  collect  his 
1150,000  annual  salary  while  suspended. 

Adams  is  not  the  only  judge  to  engage 
in  improper  behavior  and  receive  light 
sanctions.  [See,  e.g.,  PLN,  Aug.  2009,  p.l]. 

In  Tennessee,  former  Knox  County 
Criminal  Court  Judge  Richard  Baumgart- 
ner, 66,  pleaded  guilty  to  state  charges  of 
misconduct  involving  a defendant  in  his 
court  who  provided  him  with  sex  and 
prescription  painkillers;  he  received  proba- 
tion and  resigned  from  the  bench  in  2011. 
Baumgartner  also  was  prosecuted  on  fed- 
eral charges  for  lying  to  investigators,  and 
reported  to  federal  prison  to  serve  a six- 
month  sentence  in  May  2013.  [See:  PLN, 
July  2013,  p. 32;  Sept.  2012,  p.50]. 

In  Illinois,  Cook  County  Circuit  Judge 
Cynthia  Brim  was  re-elected  mere  hours 
before  she  was  scheduled  to  appear  for  a sta- 
tus hearing  in  a criminal  case  in  which  she 
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was  accused  of  assaulting  a deputy  sheriff 
in  March  2012.  Brim  allegedly  pushed  the 
deputy  and  threw  her  keys  near  a courthouse 
security  checkpoint.  Her  defense  to  the 
assault  charges?  She  was  “legally  insane”  at 
the  time  of  the  incident  due  to  her  bipolar 
disorder.  In  2013,  Brim  was  found  not 
guilty  by  reason  of  insanity;  she  was  sus- 
pended following  her  arrest  but  retained  her 
1182, 000-a-year  job  pending  the  outcome 
of  a judiciary  board  investigation.  She  was 
eventually  removed  from  the  bench  in  May 
2014  by  the  Illinois  Courts  Commission, 
which  noted  she  had  been  hospitalized  five 
times  for  mental  health  problems. 

Meanwhile,  a judge  in  Detroit,  Michi- 
gan was  reprimanded  by  the  state  Supreme 
Court  and  later  removed  from  office  for 
bringing  shame  on  the  judiciary.  Wayne 
County  Judge  Wade  McCree  sent  a shirt- 
less cell  phone  photo  of  himself  showing  his 
buff  physique  to  a female  sheriff’s  officer. 
Her  husband  found  the  picture  and  turned 
it  over  to  a local  TV  reporter;  McCree  said 
he  was  proud  of  the  photo  and  had  “No 
shame  in  my  game.” 

The  Michigan  Supreme  Court  voted 
6-0  to  accept  a recommendation  by  the 


Judicial  Tenure  Commission  to  close  the 
case  against  McCree  with  a censure,  but 
removed  him  from  office  on  March  26, 
2014  due  to  a separate  complaint  that  ac- 
cused him  of  having  an  affair  with  a party 
to  a case  before  his  court,  Geniene  La’Shay 
Mott,  and  for  “concocting  charges  of  stalk- 
ing and  extortion  against  her,  and  then  lying 
under  oath  about  these  matters.” 

The  state  Supreme  Court  also  as- 
sessed 112,000  in  costs  against  McCree 
and  conditionally  suspended  him  for  six 
years  in  the  event  he  was  reelected,  finding 
that  his  actions  were  “prejudicial  to  the 
actual  administration  of  justice.”  McCree 
did  receive  some  good  news  in  July  2014, 
when  the  Sixth  Circuit  Court  of  Appeals 
held  that  while  his  behavior  was  “often 
reprehensible,”  he  had  judicial  immunity 
from  a lawsuit  filed  by  Mott’s  husband. 
See:  King  v.  McCree,  573  Fed.Appx.  430 
(6th  Cir.  2014). 

In  most  cases  even  outlandish  behav- 
ior by  judges  is  only  mildly  punished,  and 
even  that  punishment  may  be  shrouded  in 
secrecy.  For  example,  the  Texas  Commission 
on  Judicial  Conduct  has  refused  to  open  its 
records  to  the  Sunset  Advisory  Commis- 


sion, which  is  required  by  law  to  evaluate 
the  efficiency  of  state  agencies.  The  TCJC 
claimed  that  “Its  meetings  are  closed  to 
everyone,  including  the  Sunset  Commission 
and  its  staff.”  It  also  refused  the  Commis- 
sion access  to  memoranda  concerning  its 
rulings,  claiming  attorney-client  privilege. 

As  for  Texas  Judge  William  Adams, 
he  lost  his  reelection  campaign  in  March 
2014  - three  years  after  his  daughter  re- 
leased the  video  showing  the  now-former 
jurist  screaming,  cursing,  manhandling  her 
and  repeatedly  hitting  her  with  a belt.  The 
video  has  been  viewed  on  YouTube  almost 
8 million  times. 

Sources:  www.hlntv.com,  www.wsmv. 
com,  Associated  Press,  www.hujfingtonpost. 
com,  www.statesman.com,  Chicago  Tribune, 
Detroit  Free  Press 
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Is  someone  skimming  money 

or  otherwise  charging  you  and  your  loved  ones 
high  fees  to  deposit  money  into  your  accountP 


Prison  Legal  News  (PLN)  is  collecting  information  about  the  ways  that 
family  members  of  incarcerated  people  get  cheated  by  the  high  cost  of 
sending  money  to  fund  inmate  accounts. 

Please  write  to  PLN,  and  have  your  people  on  the  outside  contact  us 
as  well,  to  let  us  know  specific  details  about  the  way  that  the  system  is 
ripping  them  off,  including: 

• Fees  to  deposit  money  on  prisoners’  accounts  or  delays  in  receiving 
no-fee  money  orders 

• Costly  fees  to  use  pre-paid  debit  cards  upon  release  from  custody 


NATION  ★ INSIDE 


Friends  and  families  of  prisoners  can  follow  this  effort,  which 
is  part  of  the  Nation  Inside  network,  at 

www.  StopPrisonProfiteers.  org 


• Fees  charged  to  submit  payment  for  parole  supervision,  etc. 

This  effort  is  part  of  the  Human  Rights  Defense  Center’s  Stop  Prison 
Profiteering  campaign,  aimed  at  exposing  business  practices  that 
result  in  money  being  diverted  away  from  the  friends  and  family 
members  of  prisoners. 


Please  direct  all  related  correspondence  to 

PTSOLKAS@PRISONLEGALNEWS.ORG 

Call  (561)  360-2523,  or  send  mail  to  PLN 


Prison  Legal  News 

Attn:  Panagioti  Tsolkas 
PO  Box  1151 

Lake  Worth,  Florida  33460 
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$71,000  Settlement  in  Iowa  Prisoner's  Sexual  Harassment  Claim 


A former  Iowa  prisoner  received  a 
$71,000  settlement  after  being  sexually 
harassed  at  her  prison  job  in  a case  that 
established  prisoners  have  civil  rights  pro- 
tections with  respect  to  employment  under 
Iowa  state  law. 

While  incarcerated  at  the  Mt.  Pleasant 
Correctional  Facility  in  November  2005, 
Melissa  Lee  Renda,  43,  was  employed  as 
a clerk  in  the  Receiving  and  Discharge 
Department  - a job  that  paid  $4.60  per  day. 
Her  supervisor  was  prison  guard  Jim  Ackles. 

Ackles  made  comments  on  a daily  basis 
about  Renda’s  body  and  his  sexual  desires. 
As  his  infatuation  grew  he  began  to  bring 
her  food,  candy  and  cofFee.  He  also  pro- 
fessed his  love  for  her. 

To  protect  himself,  Ackles  instructed 
Renda  not  to  speak  to  other  male  guards 
and  threatened  to  have  her  transferred  to 
another  prison  if  she  failed  to  comply  with 
his  orders  or  reported  his  sexual  harassment. 

After  overhearing  Renda  mention  the 
imminent  release  of  a new  CD  by  Eminem, 
Ackles  procured  a copy  and  violated  prison 
rules  by  bringing  it  to  her.  He  also  sent  $300 
to  her  mother,  who  then  mailed  it  back  to 
the  prison.  When  it  arrived,  Ackles  brought 
it  to  Renda  and  told  her  it  was  from  him. 

A month  later,  in  June  2006,  prison 
officials  received  an  anonymous  letter  that 
described  Ackles  giving  money  and  gifts 
to  Renda,  as  well  as  his  unwanted  sexual 
advances.  Renda  was  placed  in  solitary 
confinement  for  nine  days  when  she  refused 
to  cooperate  in  the  ensuing  investigation. 

After  her  release  from  solitary,  Renda 
began  cooperating.  Ackles  used  a pretextual 
reason  to  fire  her  from  her  clerk  position 
a few  weeks  later.  The  investigation  was 
completed  in  September  2006  and  found 
Renda’s  sexual  harassment  complaint  “100% 
credible.” 

She  then  filed  a complaint  with  the 
Iowa  Civil  Rights  Commission  that  al- 
leged sexual  harassment  and  retaliation. 
The  Commission  closed  the  complaint  after 
finding  prisoners  were  not  considered  em- 
ployees under  state  law.  A state  district  court 
affirmed  that  conclusion,  but  in  2010  the 
Iowa  Supreme  Court  held  Renda’s  status 
as  a prisoner  did  not  necessarily  preclude 
her  from  employee  protections  under  the 
Iowa  Civil  Rights  Act.  See:  Renda  v.  Iowa 


by  David  M.  Reutter 

Civ.  Rights  Comma,  784  N.W.2d  8 (Iowa 
2010),  rehearing  denied. 

Following  remand  the  parties  agreed  to 
a $71,000  settlement,  which  was  approved 
by  the  Iowa  Appeal  Board  on  December  2, 
2013.  Renda,  who  had  since  been  released 
from  prison,  received  $25,000  while  her 
attorney,  Roxanne  Conlin, received  $46,000 
in  fees  and  costs. 

“One  of  the  things  that  makes  a civil 
rights  remedy  important  is  that  prisoners 


In  an  October  24,  2014  corrected 
ruling,  the  Ninth  Circuit  Court  of  Ap- 
peals addressed  a Nevada  prison  policy  that 
denies  prisoners  with  one  good  eye  medi- 
cal treatment  for  their  other  eye.  The  2-1 
decision  reinstated  a lawsuit  that  had  been 
dismissed  on  summary  judgment. 

The  plaintiff,  Nevada  state  prisoner 
Joel  Colwell,  67,  who  is  serving  life  without 
parole,  is  blind  in  one  eye.  Colwell’s  eye 
problems  began  in  2001  when  he  developed 
a cataract  in  his  right  eye;  by  2002  he  was 
totally  blind  in  that  eye. 

Colwell  did  not  request  or  receive 
any  further  vision  care  until  he  asked  for  a 
cataract  consultation  in  2009.  At  that  time 
he  was  examined  by  a prison  optometrist 
who  noted  Colwell  was  eligible  for  surgery. 

According  to  R.  Bruce  Bannister, 
Medical  Director  for  Nevada’s  prison  sys- 
tem, a cataract  is  “cloudiness  (opacity)  of  the 
lens  of  the  eye”  which  does  “no  damage  to 
the  eye  and  can  be  removed  at  any  time.” 

The  Nevada  Department  of  Correc- 
tions (NDOC)  has  a formal  written  policy 
for  cataract  treatment,  which  states,  in  es- 
sence, that  if  a prisoner  can  still  “function 
within  their  current  living  environment” 
(i.e.,  see  out  of  one  eye),  he  will  not  be 
considered  for  cataract  surgery. 

At  least  three  medical  providers, 
including  an  optometrist  and  an  oph- 
thalmologist, recommended  surgery  for 
Colwell’s  right  eye.  However,  the  NDOC’s 
Utilization  Review  Panel,  composed  of 
non-medical  administrators,  denied  the 


are  truly  at  the  mercy  of  the  staff  of  the 
guards  and  need  some  kind  of  protection,” 
Conlin  stated.  “I  think  in  general  our  pris- 
ons do  a pretty  good  job  but  in  this  case, 
the  guard  took  advantage  of  his  position 
and  there  needed  to  be  a remedy.” 

At  the  time  of  the  settlement,  Ackles 
was  reportedly  still  employed  by  the  Iowa 
Department  of  Corrections. 

Additional  source:  Des  Moines  Register 


doctors’  requests,  citing  what  the  Ninth 
Circuit  called  the  “one  eye  is  good  enough 
for  prison  inmates”  policy. 

Colwell  subsequently  submitted  several 
grievances  - all  of  which  were  denied  - prior 
to  filing  suit  in  federal  court. 

U.S.  District  Court  Judge  Larry  R. 
Hicks  granted  the  defendants’  motion  for 
summary  judgment,  holding  that  Colwell 
had  “failed  to  establish  that  the  defendants 
were  deliberately  indifferent  to”  his  serious 
medical  need,  and  that  the  lack  of  cataract 
surgery  had  “caused  him  [no]  harm.” 

Reversing,  the  Ninth  Circuit  found 
that  Colwell  “has  been  and  continues  to 
be  denied  the  surgery  that  three  different 
doctors  say  he  needs. ’’The  Court  of  Appeals 
further  noted  that  the  cataract  surgery  was 
denied  not  due  to  differing  medical  opin- 
ions about  the  proper  course  of  treatment, 
but  as  a result  of  the  NDOC’s  “one  eye  only” 
policy.  Lastly,  the  Court  held  that  the  fact 
that  Colwell  continued  to  suffer  blindness 
in  one  eye  was  “harm  in  and  of  itself.” 

“The  record  in  this  case  indicates  that 
NDOC  ignored  the  recommendations  of  the 
treating  specialists  and  instead  relied  on  the 
opinions  of  non-specialist  and  non-treating 
medical  officials  who  made  the  decision 
based  only  on  administrative  policy,”  the 
appellate  court  wrote.  That  constituted  “the 
paradigm  of  deliberate  indifference.” 

The  Court  of  Appeals  also  confirmed 
that  blindness  in  one  eye  is  a serious  medical 
need,  noting  that  even  though  it  is  not  life- 
threatening,  “it  is  not  a trifling  matter  either.” 


Nevada  DOC's "One  Eye  Policy"  Challenged; 
Summary  Judgment  Reversed 
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Further,  the  Court  stated  that  Col- 
well was  not  ‘“merely  blind’  in  one  eye,  but 
that  his  monocular  blindness  caused  him 
physical  injury:  He  ran  his  hand  through 
a sewing  machine  on  two  occasions  while 
working  in  the  prison  mattress  factory;  he 
ran  into  a concrete  block,  splitting  open 
his  forehead;  he  regularly  hits  his  head  on 
the  upper  bunk  of  his  cell;  and  he  bumps 
into  other  inmates  who  are  not  good- 
natured  about  such  encounters,  triggering 


fights  on  two  occasions.” 

Finding  that  summary  judgment  was 
inappropriate  because  “prison  officials 
deliberately  ignored  the  express  orders  of 
[the  physicians]  for  reasons  unrelated  to  the 
medical  needs  of  the  prisoner,”  the  Ninth 
Circuit  reversed  and  remanded  the  case  to 
the  district  court  for  further  proceedings, 
where  it  remains  pending. 

Circuit  Judge  Jay  Bybee,  who  ap- 
proved a controversial  “torture  memo” 


while  serving  as  the  Assistant  Attorney 
General  for  the  Office  of  Legal  Counsel 
during  the  Bush  administration,  issued 
a dissenting  opinion.  Colwell  was  repre- 
sented on  appeal  by  attorneys  and  Certified 
Law  Student  Representatives  from  the 
University  of  Arkansas  Federal  Appellate 
Litigation  Project  and  the  University  of  St. 
Thomas  School  of  Law  Appellate  Clinic. 
See:  Colwell  v.  Bannister,  763  F.3d  1060 
(9th  Cir.  2014). 


Washington  Prisoner's  Wife  Prevails  on  PRA  Claim 
for  Investigative  Report  Redactions 

by  Mark  Wilson 


On  September  i6,  2014,  the  Wash- 
ington  Court  of  Appeals  held  that 
information  redacted  from  a prison  investiga- 
tive report  should  have  been  disclosed  to  a 
prisoner’s  wife  under  the  states  Public  Records 
Act  (PRA). The  appellate  court  remanded  for 
the  lower  court  to  consider  an  attorney  fee 
award  and  penalties  under  RCW 42.56.550(4). 

Washington  Department  of  Cor- 
rections (DOC)  prisoner  Brock  Marchel 
was  “dry  celled”  for  three  days  following  a 
visit  with  his  wife,  Libby  Haines-Marchel. 
When  no  contraband  was  discovered,  he 
was  returned  to  his  regular  cell. 

Marchel  received  a copy  of  a report 
stating  he  was  dry  celled  because  three 
prisoners,  whose  identities  were  concealed, 
claimed  that  he  was  smuggling  narcotics 
into  the  prison  through  visits  with  his  wife. 

Haines-Marchel  filed  a PRA  request 
for  documents  concerning  her  husband’s 
dry  celling.  She  received  43  pages  of  re- 
sponsive documents.  One  document  was 
the  same  report  Marchel  was  given,  except 
her  copy  was  much  more  heavily  redacted. 

Haines-Marchel  appealed  the  redactions 
to  the  DOC,  which  denied  her  appeal  on  the 
grounds  that  the  information  was  exempt 
from  disclosure  under  RCW  42.56.240(1) 
and  (2).  She  then  filed  suit  in  superior  court 
to  compel  disclosure  and  requested  costs, 
penalties  and  attorney  fees.  She  submitted  the 
less-redacted  copy  of  the  report  that  Marchel 
had  received  in  support  of  her  summary  judg- 
ment motion.The  DOC  argued  her  husband 
had  erroneously  received  the  less  redacted 
version  and  also  moved  for  summary  judg- 
ment. The  superior  court  granted  summary 
judgment  to  the  DOC,  concluding  that  the 
redactions  were  appropriate. 


The  Court  of  Appeals  affirmed  the 
non-disclosure  of  most  of  the  redacted 
information.  Even  so,  the  Court  found  that 
“Marchel’s  name  and  number  ...,the  name  of 
the  crime  or  rule  violation  ...,the  pre-printed 
material ...  inquiring  into  whether  an  infrac- 
tion was  written  and  its  results,”  and  the 
signature  of  the  report’s  author  “do  not  fall 
within  any  claimed  exemption  to  disclosure. 
The  redaction  of  this  material,  therefore, 


violated  RCW  42.56.070(1),  the  principal 
disclosure  requirement  of  the  PRA.” 

The  appellate  court  concluded  that 
“Haines-Marchel  must  be  deemed  to  have 
prevailed  under  RCW  42.56.550(4),”  and 
remanded  the  case  for  the  superior  court  to  ex- 
ercise its  discretion  in  awarding  attorney  fees  and 
statutory  penalties  under  RCW  42.56.550(4). 
See:  Haines-Marchel  v.  DOC,  183  Wn.App.655, 
334  P.3d  99  (Wash.  Ct.  App.  2014). 
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Automatic  Oregon  Death  Row  Confinement 
Pending  Resentencing  Enjoined 


On  October  io,  2014,  an  Oregon 
federal  judge  enjoined  prison  of- 
ficials from  automatically  segregating 
death  sentenced  prisoners  who  have  had 
their  sentences  vacated  and  are  awaiting 
resentencing. 

Oregon  Department  of  Corrections 
(ODOC)  prisoners  are  assigned  custody 
levels  pursuant  to  a five-level  classification 
system.  Level  5 is  the  highest  classification 
level. 

Under  OAR  291-104-0111(7)(a), 
ODOC’s  “automatic  placement  rule” (APR), 
all  prisoners  convicted  of  aggravated  murder 
and  sentenced  to  death  are  automatically  as- 
signed to  Level  5 and  housed  on  death  row, 
where  conditions  of  confinement  are  much 
more  restrictive  than  in  general  population. 
Prisoners  convicted  of  aggravated  murder 
and  sentenced  to  life  with  or  without  parole 
are  placed  in  general  population. 

In  1999,  Jesse  Stuart  Fanus  was  con- 
victed of  aggravated  murder  and  sentenced 
to  death.  He  was  automatically  assigned  a 
Level  5 custody  classification  pursuant  to 
the  APR  and  confined  on  death  row. 

In  October 2012, Fanus’ death  sentence 
was  vacated  and  he  remained  in  ODOC 
custody  awaiting  resentencing.  He  requested 
that  prison  officials  move  him  from  death 
row  to  general  population;  when  his  request 
was  denied,  he  filed  a grievance  seeking  re- 
classification and  a transfer  from  death  row. 

ODOC  responded  by  amending  the 
APR  to  include  prisoners  who  “are  pending 
retrial  in  a case  in  which  a death  sentence 
may  be  re-imposed.”  Prison  officials  also 
amended  an  Intensive  Management  Unit 
rule  to  authorize  segregation  of  prisoners 
“who  are  pending  retrial  in  a case  in  which 
a death  sentence  may  be  re-imposed.” 

Fanus  filed  suit  in  federal  court,  al- 
leging that  ODOC’s  classification  policies 
violated  his  due  process  rights.  He  sought 
damages  and  an  injunction  enjoining  en- 
forcement of  the  APR. 

Chief  U.S.  District  Court  Judge  Ann 
Aiken  granted  Fanus’ motion  for  a prelimi- 
nary injunction,  first  criticizing  ODOC’s 
amendment  of  the  APR  after  Fanus  “be- 
came no  longer  technically  subject  to  its 
provision.”  She  found  that  “this  ex  post 


by  Mark  Wilson 

facto  manipulation  altered  the  ‘status  quo’ 
in  a way  that  was  apparently  intended  to 
render  the  judicial  process  futile.” 

Fanus  raised  “serious  questions  of  en- 
titlement to  due  process  protections  and  the 
constitutionality”  of  the  APR,  Judge  Aiken 
held.  Specifically,  she  found  Fanus  “has  been 
confined  on  Death  Row  for  over  5,000  days, 
during  which  he  has  never  received  an  op- 
portunity to  be  heard,  his  status  has  never 
been  reviewed,  and  he  has  never  been  evalu- 
ated to  determine  whether  the  conditions  of 
his  confinement  are  appropriate  or  neces- 
sary.” Accordingly,  the  court  concluded  that 
he  had  “established  a reasonable  likelihood 
of  success  on  the  merits.” 

Fanus  also  argued  that  he  was  being 
irreparably  harmed  because  his  forced 
confinement  on  death  row  prevented  him 
from  developing  mitigating  evidence  that 
would  militate  against  resentencing  him  to 
death  under  ORS  163. 150(l)(b)(B). Judge 
Aiken  agreed,  finding  that  “being  confined 
in  the  restrictive  conditions  on  Death  Row 
prevents  plaintiff  from  establishing  a history 
of  good  behavior  and  peaceful  existence  in 
the  less  restrictive  general  population.” 

She  noted  that  “the  balance  of  hardships 
(equities)  tips  sharply  in  plaintiff’s  favor.” 


On  December  21, 2012,  in  a lawsuit 
that  still  remains  pending,  the  Fifth 
Circuit  Court  of  Appeals  held  that  a Jewish 
prisoner  in  Texas  has  the  right  to  receive 
free  kosher  meals. 

Max  Moussazadeh, 36, filed  suit  under 
the  Religious  Land  Use  and  Institutional- 
ized Persons  Act  (RLUIPA),  42  U.S.C.  § 
2000cc,  asserting  a right  to  receive  kosher 
meals  when  he  was  assigned  to  the  Cof- 
field  Unit  of  the  Texas  Department  of 
Criminal  Justice  (TDCJ).  As  a result  of 
the  litigation,  TDCJ  officials  began  allow- 
ing Jewish  prisoners  to  purchase  kosher 
meals  from  commissaries  at  four  prisons 
that  were  denoted  Basic  Designated  Jew- 


Specifically,  “the  restrictive  conditions  of 
confinement  on  Death  Row  include  relative 
isolation,  limited  exercise  and  ‘yard  time,’ 
limited  and  non-contact  only  visitation,  no 
access  to  group  religious  worship  or  club 
activities,  few  educational  programs  and  no 
dmg  and  alcohol  treatment  programs.”  On 
the  other  hand,  evaluating  Fanus  under  the 
classification  system  that  ODOC  applies 
to  all  other  prisoners  “does  not  seem  to  be  a 
very  onerous  task  and  it  would  not  constitute 
a significant  ‘hardship’”  for  prison  officials. 

Ultimately,  Judge  Aiken  ordered 
ODOC  to  “forthwith  apply  the  same  clas- 
sification procedures  used  to  classify  all 
inmates  ...  and  to  house  plaintiffbased  upon 
the  classification  determination”  within 
14  days  of  her  order.  See:  Fanus  v.  Premo, 
U.S.D.C.  (D.  Ore.),  Case  No.  6:14-cv- 
00935-AA;  2014  U.S.  Dist.  LEXIS  147796. 

According  to  an  April  24, 2015  status 
report  filed  with  the  district  court,  Fanus 
was  scheduled  to  be  resentenced  in  May; 
he  will  “accept  a sentence  of  life  without 
the  possibility  of  parole,  and  ...  the  State 
of  Oregon  will  not  seek  to  reimpose  the 
Death  Penalty.”His  lawsuit  challenging  the 
APR,  including  his  damages  claim,  remains 
pending.  PJ 


ish  Units  - the  Darrington,  Terrell,  Stiles 
and  Wynne  Units.  The  TDCJ  also  opened 
a kosher  kitchen  at  its  only  Enhanced 
Designated  Jewish  Unit,  the  Stringfellow 
Unit,  and  moved  Moussazadeh  to  that 
facility.  The  district  court  then  dismissed 
his  suit  as  moot. 

While  the  dismissal  was  on  appeal, 
Moussazadeh  was  convicted  of  a disciplin- 
ary infraction,  received  a higher  security 
classification  and  was  transferred  to  the 
Stiles  Unit.  This  prompted  the  Fifth  Cir- 
cuit to  reverse  the  dismissal  of  his  lawsuit 
because  it  was  no  longer  moot,  as  he  was 
no  longer  housed  at  Stringfellow  where  he 
could  receive  free  kosher  meals. 
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On  remand,  the  district  court  granted 
the  TDCJ’s  motion  for  summary  judgment 
on  the  grounds  that  Moussazadeh  had  not 
exhausted  his  administrative  remedies  because 
circumstances  had  changed  since  his  original 
grievances  were  filed,  and  because  Mous- 
sazadeh’s beliefs  were  not  sincere  as  he  had 
purchased  non-kosher  items,  such  as  coffee  and 
candy,  from  commissaries  at  the  Stringfellow 
and  Stiles  Units. Moussazadeh  again  appealed. 

The  Fifth  Circuit  held  that  changes  in 
circumstances  were  not  a reason  to  require 
a prisoner  to  re-exhaust  administrative 
remedies.  The  administrative  exhaustion 
requirement  of  the  Prison  Litigation 
Reform  Act  is  a barrier  to  initially  filing 
a lawsuit,  not  to  continuing  one  that  has 
already  been  filed. 

The  Court  of  Appeals  also  held  that  the 
district  court’s  analysis  of  the  sincerity  of 
Moussazadeh’s  beliefs  was  flawed  in  multiple 
ways.  First,  it  confused  commissary  food 
items  that  were  not  certified  to  be  kosher 
with  being  non-kosher.  “Although  certain 
adherents  of  Judaism  may  consume  only  cer- 
tified kosher  food,  others  will  consume  what 
is  not  per  se  non-kosher.”  It  is  not  for  the 
courts  to  say  how  individuals  may  practice 


their  religion.  Further,  even  if  Moussazadeh 
had  purchased  non-kosher  food,  that  would 
not  prove  insincerity.  “A  finding  of  sincerity 
does  not  require  perfect  adherence  to  beliefs 
expressed  by  the  inmate,  and  even  the  most 
sincere  practitioner  may  stray  from  time  to 
time,”  the  appellate  court  wrote.  Further,  the 
TDCJ  had  endorsed  Moussazadeh’s  sincer- 
ity by  transferring  him  to  the  Stringfellow 
and  Stiles  Units  so  he  could  have  access  to 
kosher  food. 

The  Fifth  Circuit  found  the  failure  to 
provide  a free  kosher  diet  was  a substantial 
burden  on  Moussazadeh’s  religious  practice. 
It  rejected  the  TDCJ’s  claim  that  providing 
kosher  meals  to  prisoners  in  higher  security 
classifications  would  strain  the  depart- 
ment’s food  budget,  noting  that  it  would 
cost  only  $88,000  per  year  to  provide  every 
observant  Jewish  TDCJ  prisoner  with  the 
most  expensive  type  of  pre-packaged  kosher 
meals,  which  amounted  to  less  than  0.005% 
of  the  prison  system’s  $183.5  million  annual 
food  budget.  The  district  court’s  judgment 
was  reversed  and  the  case  remanded  for 
further  proceedings. 

Moussazadeh  was  assisted  on  appeal 
by  attorney  Luke  Goodrich  of  the  Becket 


Fund  for  Religious  Liberty,  who  observed 
that  35  state  prison  systems  and  the  federal 
Bureau  of  Prisons  provide  kosher  meals 
for  Jewish  prisoners.  See:  Moussazadeh  v. 
TDCJ,  703  F.3d  781  (5th  Cir.  2012),  rehear- 
ing en  banc  denied. 

Following  remand,  Moussazadeh  was 
transferred  back  to  the  Stringfellow  Unit  - 
the  TDCJ’s  Enhanced  Jewish  Designated 
Unit  - on  April  18,2013,  where  he  was  able 
to  participate  in  the  Jewish  Dietary  Pro- 
gram through  the  facility’s  kosher  kitchen. 
However,  according  to  an  April  4,  2014 
status  report  filed  with  the  district  court, 
“there  remains  a possibility  that  TDCJ 
could  transfer  Mr.  Moussazadeh  to  a differ- 
ent unit  ‘because  of  custody  level,  required 
treatment  or  educational  program,  housing 
restriction,  medical  condition,  nature  of  the 
offense,  length  of  sentence,  or  other  reason.’” 

Accordingly,  the  parties  stated  they  were 
“working  in  good  faith  to  explore  possible 
options  for  a settlement  that  would  resolve 
the  outstanding  issues  in  this  litigation,”  and 
requested  a stay  pending  settlement  negotia- 
tions. The  case  remains  ongoing. 

Additional  source:  Houston  Chronicle 
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Fourth  Circuit  Finds  No  Sex  Reassignment  Surgery 
Evaluation  States  Claim;  $13,000  Settlement 


The  Fourth  Circuit  Court  of  Ap- 
peals held  on  January  28,  2013  that 
refusal  to  evaluate  a transgender  prisoner 
for  sex  reassignment  surgery  states  a valid 
Eighth  Amendment  claim.  The  case  later 
settled  after  the  plaintiff  was  released  on 
parole. 

Virginia  state  prisoner  Ophelia  Azriel 
De’lonta,  aka  Michael  A.  Stokes,  is  a pre- 
operative male-to-female  transsexual  who 
suffers  from  Gender  Identity  Disorder 
(GID).  Like  other  transgendered  people, 
De’lonta  feels  trapped  in  a body  of  the 
wrong  gender  and  experiences  pervasive 
thoughts  and  impulses  of  self-mutilation, 
including  self-castration  attempts. 

In  1999,  De’lonta  filed  suit  against 
the  Virginia  Department  of  Corrections 
( VDOC),  challenging  a policy  which  pre- 
vented GID  treatment.  The  district  court 
dismissed  the  action  for  failure  to  state  a 
claim  but  the  Fourth  Circuit  reversed.  See: 
De’lonta  v.  Angelone,  330  F.3d  630  (4th  Cir. 
2003)  [PLN, July  2004,  p.31]. 

The  VDOC  settled  with  De’lonta  in 
2004,  acknowledging  that  GID  is  a seri- 
ous medical  need  and  agreeing  to  provide 
continuing  treatment,  including  regular 
psychological  counseling  and  hormone 
therapy.  Prison  officials  also  allowed  her  to 
dress  and  live  as  a woman  while  incarcer- 
ated. 

After  nearly  a decade  of  counseling 
and  hormone  therapy,  De’lonta’s  GID 
symptoms  persisted.  A continuing  strong, 
“imminent”  urge  to  self-castrate,  espe- 
cially following  counseling  sessions,  caused 
De’lonta  physical  and  emotional  suffering. 
A July  2010  self- castration  attempt  resulted 
in  her  hospitalization. 

In  September  2010,  De’lonta  asked  to 
stop  counseling  and  undergo  evaluation  for 
sex  reassignment  surgery  pursuant  to  GID 
treatment  protocols  published  by  the  World 
Professional  Association  for  Transgender 
Health.  Known  as  the  “Benjamin  Standards 
of  Care,”  they  are  the  generally  accepted 
GID  treatment  protocols. 

VDOC  officials  directed  De’lonta  to 
continue  with  counseling  and  did  not  allow 
an  evaluation  by  a GID  specialist  for  sex 
reassignment  surgery. 

De’lonta  filed  another  federal  lawsuit 
in  2011,  alleging  that  denial  of  evaluation 


for  sex  reassignment  surgery  constituted 
deliberate  indifference  in  violation  of  the 
Eighth  Amendment.  On  initial  screening, 
however,  the  district  court  dismissed  the 
complaint  for  failure  to  state  a claim. 

The  Fourth  Circuit  reversed,  conclud- 
ing “that  De’lonta’s  complaint  sufficiently 
alleges  ...  deliberate  indifference  to  her  se- 
rious medical  need,  and  consequently,  that 
the  district  court’s  dismissal  was  in  error.” 
The  Court  of  Appeals  made  clear,  however, 
that  it  was  not  deciding  the  merits  of  the 
case;  it  held  only  “that  De’lonta’s  Eighth 
Amendment  claim  is  sufficiently  plausible 
to  survive  screening  pursuant  to  28  U.S.C. 
§ 1915A.” See:  De’lonta  v.  Johnson,  708  F.3d 
520  (4th  Cir.  2013). 


A FEDERAL  JUDGE  IN  PITTSBURGH  SAID 

it  was  the  first  time  in  her  six  years  on 
the  federal  bench  that  she  had  agreed  to 
a sentence  reduction  due  to  a defendant’s 
family  considerations. 

On  December  20,  2013,  U.S.  District 
Court  Judge  Nora  Barry  Fischer  sentenced 
former  Allegheny  County  jail  guard  Arii 
Metz,  35,  to  14  months  on  home  con- 
finement, concurrent  with  five  years  of 
probation,  for  beating  a prisoner  in  2010. 
Based  on  sentencing  guidelines  for  his  of- 
fense, Metz  could  have  received  from  41  to 
51  months  in  federal  prison. 

“Quite  simply,  the  court  does  not 
believe  anyone  else  is  presently  capable 
of  taking  care”  of  Metz’s  7-year-old  son, 
Fischer  said.  She  noted  that  Metz’s  son  had 
been  diagnosed  with  extreme  separation 
anxiety,  and  said  she  chose  to  protect  the 
child  while  still  punishing  the  father. 

Metz  must  also  serve  200  hours  of 
community  service,  pay  a $2,000  fine  and 
$651.39  to  the  prisoner’s  estate,  and  con- 
tinue to  make  payments  toward  $7,500 
in  damages  awarded  to  the  prisoner  in  a 
civil  lawsuit.  Fischer  also  ordered  Metz  to 
take  anger  management  classes  and  secure 
psychiatric  help  for  his  son. 

Metz  expressed  gratitude  for  the 


Following  remand,  in  an  August  28, 
2013  memorandum  opinion  the  district 
court  granted  De’lonta’s  motion  to  compel, 
ordering  the  VDOC  defendants  to  allow 
her  to  be  examined  and  evaluated  for  sex 
reassignment  surgery  by  a physician  of  her 
choice,  at  her  own  expense.  The  court  also 
took  under  advisement  De’lonta’s  motion 
for  a preliminary  injunction  to  require  the 
VDOC  to  conduct  its  “own  evaluation  of 
her  readiness  for”  sex  reassignment  surgery. 

De’lonta  was  released  on  parole  in 
January  2014,  and  subsequently  settled  her 
lawsuit  against  the  VDOC  in  May  2014  for 
$13,000.  See:  De’lonta  v.  Johnson,  U.S.D.C. 
(W.D.  Vir.),  Case  No.  7:ll-cv-00257-JCT- 
RSB.I1 


judge’s  leniency. 

“I’m  just  glad  it’s  finally  over,”  he  said. 
“It’s  been  the  longest  three  years  of  my  life.” 

Metz  pleaded  guilty  in  March  2013  to 
violating  the  civil  rights  of  prisoner  David 
Kipp,  27,  who  was  arrested  by  Pittsburgh  po- 
lice on  assault  charges  on  October  13,2010. 
After  he  was  placed  in  the  Allegheny  County 
jail,  Kipp  repeatedly  used  the  call  button  in 
his  cell  to  request  access  to  his  medication. 
Metz,  the  guard  then  on  duty,  responded  by 
entering  Kipp’s  cell  and  repeatedly  striking 
him  in  the  face.  The  beating  left  Kipp  with 
a broken  nose,  ruptured  blood  vessels  in  his 
eyes  and  a perforated  eardrum. 

Kipp  filed  a lawsuit  and  U.S.  District 
Court  Judge  Terrence  McVerry  held  that 
he  was  entitled  to  $3,000  in  compensatory 
damages  and  $4,500  in  punitive  damages  for 
his  injuries.  Judge  McVerry  described  Metz’s 
conduct  as  “outrageous”  and  “a  malicious  and 
wanton  violation  of  Kipp’s  rights.”  According 
to  the  § 1983  complaint,  Kipp  was  not  only 
beaten  by  Metz  but  also  by  another  guard, 
Timothy  Miller.  In  March  2013,  Kipp  reached 
an  undisclosed  settlement  with  Miller. 

The  lawsuit  claimed  that  a third  guard, 
Marcia  Williams,  stood  and  watched  while 
the  beating  occurred.  In  August  2012,  Wil- 
liams was  convicted  of  obstructing  justice 
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and  making  false  statements,  and  sentenced 
to  one  year  of  probation. 

Kipp’s  complaint  further  alleged  that 
in  an  attempt  to  cover  up  his  beating,  Al- 
legheny County  jail  staff  delayed  getting 
him  the  medical  attention  he  needed.  In 
March  2013  he  entered  into  a settlement 
with  Allegheny  County  Correctional  Health 
Services  and  its  president,  Dana  Phillips. 
See:  Kipp  v.  Allegheny  County,  U.S.D.C. 
(W.D.  Penn.),  Case  No.  2:ll-cv-01553- 
TFM.  [See:  PIN,  Nov.  2013,  p.56]. 

Kipp  died  suddenly  and  unexpectedly 
in  December  2013;  his  beating  and  lawsuit 
helped  to  expose  a pattern  of  excessive 
force  at  the  Allegheny  County  jail. 

For  example,  former  Maj.  James  Do- 
nis,  51,  pleaded  guilty  in  federal  court  in 
October  2012  to  falsifying  a report  to  cover 
up  a beating  administered  to  Allegheny 
County  jail  prisoner  Gary  W.  Barbour,  Jr. 
following  a failed  escape  attempt  in  2010. 
Donis  admitted  to  repeatedly  punching 
Barbour  when  he  was  recaptured.  [See: 
PLN,  Nov.  2012,  p.40], 

Allegheny  County  agreed  to  pay 
$80,000  to  Barbour  to  settle  his  lawsuit 
related  to  the  beating.  Although  the  county 
is  frequently  dismissed  from  excessive 
force  complaints  because  plaintiffs  are  un- 
able to  prove  that  a policy  or  practice  led 
to  the  incident,  U.S.  Magistrate  Judge  Lisa 
Pupo  Lenihan  refused  to  grant  the  county’s 
motion  to  dismiss  after  Barbour  provided 
evidence  of  at  least  four  previous  incidents 
involving  prisoners  being  assaulted  by 
guards  at  the  jail.  The  remaining  parties 
reached  a settlement  in  July  2014.  See:  Bar- 
bour v.  Allegheny  County,  U.S.D.C.  (W.D. 
Penn.),  Case  No.  2:ll-cv-01291-LPL. 

Donis  was  sentenced  to  eight  months 
in  a halfway  house,  concurrent  with  five 


years  of  probation,  for  his  role  in  Barbour’s 
beating. 


The  Sixth  Circuit  Court  of  Appeals 
has  held  that  a proposed  class-action 
complaint  filed  on  behalf  of  pretrial  detain- 
ees at  the  Cleveland  House  of  Correction, 
which  alleged  it  was  unreasonable  for  the 
jail  to  1)  spray  them  with  delousing  solution 
instead  of  allowing  them  to  self-apply  it, 
and  2)  conduct  strip  searches  and  delousing 
in  groups  of  detainees  (or  with  one  detainee 
spraying  another),  stated  a cause  of  action. 

In  its  November  10,  2014  ruling,  the 
Court  of  Appeals  reversed  an  Ohio  fed- 
eral district  court’s  order  dismissing  the 
detainees’  suit  and  denying  leave  to  amend 
their  complaint.  The  district  court  found  an 
amendment  would  be  to  no  avail  because 
the  claims  were  foreclosed  by  Florence  v.  Bd. 
of  Chosen  Freeholders  of  Cnty  of  Burlington, 
132  S.Ct.  1510  (2012).  [See:  PLN,  July 
2011,  p.32]. 

In  Florence,  the  plaintiff  was  sub- 
jected to  a visual  body  search  and  required 
“to  shower  with  a delousing  agent.”  The 
Florence  majority  held  that  institutional 
“security  imperatives”  for  conducting  visual 
strip  searches  of  everyone  admitted  to  a jail 
without  exception  outweighed  the  need  for 
individual  suspicion  and  the  intrusion  into 
detainees’  rights. 

In  this  case,  jailers  at  the  Cleveland 
House  of  Correction  strip  searched  detain- 
ees in  the  presence  of  other  detainees  and 
subjected  them  to  the  “hose  treatment,” 


Additional  sources:  Associated  Press, 
http://triblive.com,  www.wpxi.com 


which  involved  guards  spraying  “delousing 
solution  from  a pressurized  metal  canister 
on  the  detainee’s  naked  body,  including  on 
the  detainee’s  exposed  genitals.”  One  of  the 
detainees  said  the  delousing  solution  had 
“penetrat[ed]  her  anus.” 

The  Sixth  Circuit  held  the  district  court 
“underappreciated  how  much  more  invasive 
the  jail’s  conduct  actually  was”  compared 
to  that  in  Florence.  Here,  the  “hose  treat- 
ment” involved  the  guards’  “intentional 
physical  touching  of  a detainee’s  intimate 
body  parts.” 

The  appellate  court  noted  that  “[giv- 
ing a detainee  the  opportunity  to  self-apply 
the  delousing  agent  permits  her  to  weigh 
the  alternatives  and  choose  the  option  that 
enables  her  to  comply  with  the  delousing 
requirement  while  protecting  her  self- 
dignity.” Further,  an  alternative  to  group 
strip  searches  is  to  conduct  them  in  private. 
The  Court  of  Appeals  acknowledged  the 
defendants’  objections  that  such  a practice 
may  be  impractical,  but  that  argument 
presented  “factual  disputes  [that]  are  ap- 
propriately resolved  through  discovery,  not 
on  the  pleadings.” 

The  district  court’s  order  was  reversed 
and  remanded  with  instructions  to  grant 
the  plaintiffs  leave  to  file  their  proposed 
second  amended  complaint.  See  Williams 
v.  City  of  Cleveland,  771  F.3d  945  (6th  Cir. 
2014).  P 
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California  Tests  State  Prisoners  for 
Valley  Fever  Amid  Lawsuits,  Deaths 

by  Derek  Gilna 


The  State  of  California  is  taking 
steps  to  minimize  the  number  of  cases 
of  coccidioidomycosis,  a fungal  infection 
commonly  known  as  “valley  fever,”  at  two 
prisons  in  the  rural  Central  Valley  area, 
including  testing  prisoners  for  the  disease. 
Valley  fever  has  claimed  the  lives  of  more 
than  50  prisoners  and  sickened  thousands 
of  others,  and  advocacy  groups  say  the  state 
should  have  acted  sooner  based  on  recom- 
mendations made  as  early  as  2006. 

Meanwhile,  attorneys  representing  cur- 
rent and  former  prisoners  who  contracted 
valley  fever  filed  a class-action  suit  in  U.S. 
District  Court  in  Sacramento,  claiming  that 
the  California  Department  of  Corrections 
and  Rehabilitation  (CDCR)  had  known 
for  years  that  the  incurable  disease  was 
prevalent  at  prisons  in  the  Central  Valley 
but  failed  to  take  action.  The  lawsuit,  filed 
on  July  9,  2013,  alleges  that  by  failing  to 
act  the  state  imposed  on  affected  prisoners 
“a  lifelong,  crippling  and  sometimes  fatal 
disease  in  addition  to  their  lawfully  deter- 
mined sentences.” 

On  August  20,  2014,  U.S.  District 
Court  Judge  Lawrence  O’Neill  denied  a 
motion  to  dismiss  the  plaintiffs’  Eighth 
Amendment  claims  and  race-based  alle- 
gation that  the  CDCR  violated  the  equal 
protection  rights  of  black  prisoners.  Ac- 
cording to  the  amended  complaint,  the 
CDCR  and  the  state  knew,  or  should  have 
known,  that  black  prisoners  were  nine  times 
more  likely  to  develop  the  terminal  form 
of  valley  fever  but  failed,  either  intention- 
ally or  negligently,  to  protect  them  from 
the  disease.  The  ruling  cleared  the  way 
for  discovery  in  the  case,  which  remains 
pending.  See:  Jackson  v.  State  of  California, 
U.S.D.C.  (E.D.  Cal.),  Case  No.  l:13-cv- 
01055-LJO-SAB. 

The  lawsuit  seeks  compensation 
for  prisoners  who  have  been  affected 
by  valley  fever  since  July  2009  as  well 
as  lifelong  medical  care  following  their 
release,  according  to  Jason  Feldman,  one 
of  the  attorneys  representing  the  plaintiffs. 
Feldman  said  the  prisoners  may  have  been 
convicted  of  crimes,  but  “they  didn’t  buy 
in  for  a chronic  illness  that  will  never  go 
away,  that  could  kill  them,  and  greatly  af- 


fects their  quality  of  life.” 

A second  lawsuit  on  behalf  of  current 
and  former  CDCR  prisoners  who  contracted 
valley  fever  was  filed  in  federal  court  in 
October  2013.  A number  of  other  cases 
raising  similar  claims  were  consolidated 
with  the  second  lawsuit,  which  grew  to  159 
plaintiffs.  That  suit  also  remains  pending, 
though  onMay  19,2015  a magistrate  judge 
recommended  dismissal  based  on  qualified 
immunity.  See:  Smith  v.  Schwarzenegger, 
U.S.D.C.  (E.D.  Cal.),  Case  No.  l:14-cv- 
00060-LJO-SAB. 

Valley  fever  is  caused  by  the  soil-bome 
fungus  Coccidioides  immitis,  which  occurs 
naturally  in  dry  conditions.  In  July  2014  the 
Centers  for  Disease  Control  recommended 
that  prisoners  undergo  testing  for  the  disease. 
The  CDCR  administered  the  tests  six  months 
later  to  about  90,000  prisoners,  according  to 
Joyce  Hayhoe,  a spokeswoman  for  the  federal 
court-appointed  receiver  who  oversees  medi- 
cal care  in  California’s  prison  system.  State 
prison  officials  reportedly  spend  around  $9 
million  a year  on  treatment  for  valley  fever 
and  $2.4  million  for  antifungal  care. 

The  tests  are  used  to  determine  how 
many  prisoners  are  immune  to  the  fungus 
and  therefore  can  be  safely  housed  at  the 
Avenal  State  Prison  and  Pleasant  Valley 
State  Prison,  which  combined  accounted 
for  83%  of  the  valley  fever  cases  reported 
in  the  CDCR  during  a 2011  outbreak. 

California’s  Central  Valley,  as  well  as 
Arizona,  New  Mexico  and  parts  of  northern 
Mexico,  have  experienced  a severe  multi-year 
drought  that  produced  conditions  in  which  the 
fungus  thrives.  An  aerial  view  of  the  Pleasant 
Valley  prison  shows  the  huge  complex  sur- 
rounded by  barren  dirt  fields  on  all  sides  - the 
very  places  likely  to  harbor  the  fungus. 

Medical  studies  have  shown  that 
Filipinos,  blacks,  Hispanics  and  people 
suffering  from  diabetes  and  HIV  are  more 
susceptible  to  valley  fever,  meaning  that 
prisoners  in  the  Central  Valley  - where  16 
of  California’s  33  adult  prisons  are  located 
- are  especially  vulnerable.  For  example, 
blacks  comprise  just  6.6%  of  California’s 
general  population  but  make  up  29%  of  the 
state’s  prison  population. 

Some  prisoners  believe  that  race  plays  a 


large  factor  in  the  state’s  lackluster  response 
to  valley  fever.  In  a letter  to  Mother  Jones, 
Arthur  Jackson,  a Pleasant  Valley  prisoner 
who  contracted  the  disease  in  2011,  raised 
questions  about  how  the  CDCR  has  re- 
sponded to  the  fungal  infection. 

“1  often  wonder  if  this  disease  were 
to  have  affected  all  races  alike,  would  the 
response  of  prison  officials  have  been  the 
same  or  would  more  have  been  done  to 
protect  and  treat  us?”  he  asked.  “Two  years 
after  contracting  this  disease,  1 suffer  from 
loss  of  vision,  severe  and  often  debilitat- 
ing headaches  and  joint  pain,  weight  loss, 
fatigue,  and  numerous  other  ailments  for 
which  I am  consistently  denied  treatment.” 

Jackson’s  sentiments  were  echoed  by 
fellow  Pleasant  Valley  prisoner  LaCedric 
Johnson  in  a similar  letter  to  the  magazine. 
Johnson  was  diagnosed  with  valley  fever  in 
2011  and  suffers  from  lung  damage,  joint 
pain  and  severe  weight  swings,  among  other 
symptoms.  “Who  gives  a fuck,”  Johnson 
wrote,  “if  a few  thousand  inmates  are 
housed  in  a prison  built  on  soil  that  contains 
a fungus  in  the  ground  that  kills  African 
Americans  at  a high  rate?” 

Don  Specter,  director  of  the  Prison  Law 
Office  in  Berkeley,  California,  called  the 
testing  for  valley  fever  “way  overdue.”  It 
was  the  Prison  Law  Office  that  convinced  a 
federal  judge  to  issue  a 20 1 3 order  requiring 
the  state  to  transfer  nearly  2,600  prisoners 
at  high  risk  of  contracting  the  disease  out 
of  the  two  Central  Valley  prisons. 

The  federal  receiver  in  charge  of  oversee- 
ing medical  care  in  California’s  prison  system 
had  recommended  the  immediate  transfer  of 
high-risk  prisoners  - including  black  and  Fili- 
pino prisoners  - in  2012.  Instead  the  CDCR 
went  to  court,  filing  a legal  brief  to  explain 
why  they  should  not  be  compelled  to  relocate 
such  a large  number  of  prisoners.  The  state’s 
lawyers  argued  that  they  should  wait  for 
“experts  from  the  Centers  for  Disease  Control 
and  the  National  Institute  for  Occupational 
Safety  and  Health  [NIOSH]  to  complete  their 
study  and  evaluation  before  implementing 
such  a drastic  remedy.” 

NIOSH  issued  a report  in  February 
2014  that  found  employees  at  the  Avenal 
and  Pleasant  Valley  prisons  were  at  greater 
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risk  of  contracting  the  disease  than  mem- 
bers of  the  general  population  in  the  same 
region.  The  report  noted  that  three  CDCR 
employees  had  died  due  to  valley  fever  and 
103  were  infected  and  sickened  between 
2009  and  June  2013. 

Symptoms  of  valley  fever  occur  in 
about  40%  of  the  cases,  and  when  serious 
can  resemble  flu-like  symptoms.  But  for  5% 
to  10%  of  the  people  infected  the  fungus 
can  be  debilitating,  attacking  the  airways 
in  the  lungs  first,  where  the  spores  lodge 
and  reproduce,  spreading  even  more  of  the 
fungus  into  the  body.  If  the  fungus  moves 
into  the  bloodstream  it  can  affect  internal 
organs,  leading  to  chronic  pain,  fever  and 
exhaustion.  Eventually  the  disease  can  at- 
tack the  membranes  around  the  brain  and 
spinal  cord,  causing  a painful  death. 

Since  2005  around  4,000  California 
prisoners  have  been  diagnosed  with  valley 
fever;  at  least  53  have  died  from  the  disease. 
Prison  officials  reported  197  cases  of  val- 
ley fever  in  2013,  including  four  that  led  to 
prisoners’  deaths. 

Dr.  Mike  MacLean,  the  Kings  County 
public  health  officer,  was  blunt  in  his 
criticism  of  how  the  state  has  responded  to 
valley  fever  outbreaks  in  the  prison  system: 
“I’m  sure  none  of  this  would  have  happened 
if  they  weren’t  prisoners,”  he  said. 

State  officials  defended  their  efforts 
to  combat  the  disease.  “CDCR  has  been 
working  to  mitigate  valley  fever  for  years,” 
spokeswoman  Deborah  Hoffman  wrote  in  an 
email  to  the  Sacramento  Bee.  “We  have  put 
in  place  numerous  measures  in  our  prisons  to 
reduce  the  amount  of  dust  and  the  movement 


of  dust,  particularly  into  buildings.” 

However,  while  the  state  provides 
medical  care  to  infected  prisoners  and  staff 
members,  funding  for  further  treatment  is 
denied  once  prisoners  are  released.  The  dis- 
ease can  linger  for  years,  even  decades,  but 
California  officials  have  refused  to  pay  for 
post-release  treatment,  which  itself  can  be 
damaging.  Closely  resembling  the  body’s 
cells,  the  fungus  can  only  be  eradicated  by 
drugs  which  may  also  attack  the  cells  the 
fungus  inhabit,  causing  side  effects  ranging 
from  mild  fever  and  rash  to  serious  seizures 
and  kidney  failure. 

Additionally,  funding  is  hard  to  come 
by  for  research  aimed  at  finding  a cure. 
Because  valley  fever  is  prevalent  in  only 
a small  geographical  area  compared  to  the 
rest  of  California  and  the  nation,  money  to 
find  ways  to  combat  the  disease  is  scarce. 

“It’s  always  viewed  as  a highly  re- 
gional specialty,  so  it’s  always  struggled 
to  get  a broad  research  base,”  observed 
Michael  Lancaster,  former  head  of  the 
Kern  County  Public  Health  Laboratory, 
one  of  the  few  labs  in  the  nation  that  can 
successfully  diagnose  valley  fever.  “It’s  a 
little  bit  frustrating.  West  Nile  virus  swept 
across  the  country.  People  died  from  West 
Nile  - there’s  no  question.  But  if  you  look 
at  the  overall  impact,  it  was  nowhere  near 
[valley  fever].” 

A draft  report  by  two  epidemiologists 
provided  to  California  corrections  offi- 
cials in  late  2006  recommended  building 
improvements  that  could  have  reduced  the 
incidence  of  the  disease,  including  paving 
the  area  around  the  prisons  to  reduce  the 


spread  of  fungal  spores.  The  state  declined 
to  make  the  improvements  due  to  the  cost, 
which  was  estimated  at  $750,000  for  one 
facility.  In  2007  a panel  of  county  health  of- 
ficials issued  26  detailed  recommendations. 
The  state  ignored  all  but  four. 

The  most  recent  lawsuits  filed  by  cur- 
rent and  former  CDCR  prisoners  are  just 
the  latest  to  result  from  valley  fever.  In 
August  2012,  the  Bureau  of  Prisons  (BOP) 
paid  $425,000  to  settle  a suit  brought  by  a 
federal  prisoner  who  claimed  the  BOP  had 
knowingly  exposed  him  to  the  disease. 

Arjang  Panah  was  incarcerated  at 
the  Taft  Correctional  Institution  in  Kern 
County,  in  the  San  Joaquin  Valley,  when  he 
contracted  valley  fever  in  2005.  His  lawsuit 
alleged  that  BOP  officials  knew  about  the 
fungus  and  its  potential  for  serious  infection 
yet  took  no  measures  - such  as  planting 
grass  around  the  prison  buildings,  paving 
roads  near  the  prison  or  issuing  filter  masks 
to  prisoners  - to  prevent  infection.  See: 
Panah  v.  United  States,  U.S.D.C.  (C.D. 
Cal.),  Case  No.  2:09-cv-06535-GAF-PLA. 

PLN has  reported  extensively  on  valley 
fever  at  California  prisons.  [See:  PLN,  July 
2013,  p.28;  July  2010,  p.22;  June  2008, 
p.22;  Aug.  2007,  p.l]. 

Sources:  www.cdc.gov,  www.washington- 
post.com,  www.sbsun.com,  Associated 
Press,  www.dailyjournaI.com,  www.bakers- 
fieldcalifornian.com,  www.motherj ones, 
com,  Valley  Public  Radio,  The  Califor- 
nian, www.correctionalnews.com,  www. 
feldmanwallach.com,  www.cdcr.ca.gov, 
Sacramento  Bee 
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Federal  Court  Strikes  Down  Pennsylvania  Law 
that  Restricts  Prisoners' Speech 


PENNSYLVANIA  STATE  LAWMAKERS  AND 

former  Pennsylvania  Governor  Tom 
Corbett  both  claimed  they  had  good  inten- 
tions when  they  enacted  legislation  that 
restricted  prisoners’  free  speech  rights  if 
their  speech  might  upset  crime  victims.  A 
federal  judge  disagreed,  however,  finding 
the  law  vague  and  overbroad. 

“A  past  criminal  offense  does  not  extin- 
guish the  offender’s  constitutional  right  to 
free  expression,”  stated  U.S.  District  Court 
Chief  Judge  Christopher  C.  Connor.  “The 
First  Amendment  does  not  evanesce  at 
the  prison  gate,  and  its  enduring  guarantee 
of  freedom  of  speech  subsumes  the  right 
to  expressive  conduct  that  some  may  find 
offensive.” 

The  legislation,  titled  the  Revictimiza- 
tion  Relief  Act,  19  Pa.  C.S.  § 11.1304,  had 
been  passed  in  rapid  response  to  a prere- 
corded commencement  address  at  a small 
Vermont  college  provided  by  Pennsylvania 
political  prisoner  Mumia  Abu-Jamal,  who 
was  sentenced  to  death  for  the  murder  of 
Philadelphia  policeman  Daniel  Faulkner  in 
1981.  The  Third  Circuit  Court  of  Appeals 
overturned  Mumia’s  death  sentence  and 
he  was  resentenced  to  life  without  parole, 
which  was  reaffirmed  by  the  state  Superior 
Court  in  July  2013.  See:  Commonwealth  v. 
Abu-Jamal,  2013  Pa.  Super.  Unpub.  LEXIS 
3238  (Pa.  Super.  Ct.  2013). 

The  Revictimization  Relief  Act  was 
sponsored  by  Rep.  Mike  Vereb,  largely  at 
the  urging  of  police  officials  and  Faulkner’s 
widow,  Maureen,  who  have  long  tried  to  si- 
lence Mumia.  Following  Mumia’s  October 
5,2014  commencement  address  at  Goddard 
College  - by  invitation  from  graduating  law 
students  at  the  school,  where  Mumia  had 
received  a B.A.  degree  - the  Pennsylvania 
legislature  quickly  passed  the  law  restrict- 
ing prisoners’  speech  that  causes  anguish 
to  their  victims. 

Proponents  of  the  bill  said  its  purpose 
was  to  ensure  that  victims  of  personal  injury 
crimes  were  not  “revictimized”  by  prisoners 
exercising  their  free  speech  rights,  but  its 
enactment  sparked  a firestorm  of  criticism 
and  two  federal  lawsuits.  The  first  was  filed 
by  Mumia  Abu-Jamal,  four  other  prisoners, 
Prison  Radio,  the  Human  Rights  Coalition 


by  Derek  Gilna 

and  Educators  for  Mumia  Abu-Jamal. 
Plaintiffs  in  the  second  suit  included  jour- 
nalists, prisoner  rights  organizations  and 
advocates,  former  prisoners  and  publishers, 
including  lead  plaintifF  Prison  Legal  News, 
which  publishes  Mumia’s  writing.  [See: 
PLN,  May  2015,  p.  12]. 

The  lawsuits  argued  that  the  statute  was 
“a  content  based  regulation  of  speech  unjus- 
tified by  compelling  government  interests,” 
was  impermissibly  vague  and  substantially 
overbroad,  and  had  a chilling  effect  on  the 
speech  of  prisoners,  their  supporters  and 
the  news  media. 

The  federal  district  court  found  that 
legislators  had  fallen  “woefully  short  of  the 
mark”  and  flatly  rejected  the  state’s  argu- 
ment that  the  law  - which  allowed  victims 
or  the  district  attorney  to  seek  injunctions, 
attorney  fees,  costs  and  “other  appropriate 
relief”  for  mental  anguish  resulting  from  a 
prisoner’s  speech  - was  designed  to  regulate 
behavior,  not  expression.  The  court  noted 
that  “the  law  was  championed  as  a device 
to  suppress  offender  speech.  Its  terms  single 
out  a distinct  group  and  disincentivize  its 
members  from  speaking.” 

The  Revictimization  Relief  Act 
was  “the  embodiment  of  content-based 
regulation  of  speech,”  the  district  court 
wrote  in  an  April  28,2015  order  enjoining 
enforcement  of  the  law,  which  followed 
a bench  trial  in  the  consolidated  cases. 
The  court  held  the  Act  was  “unlawfully 
purposed,  vaguely  executed,  and  patently 
overbroad  in  scope,”  and  “manifestly  un- 
constitutional, both  facially  and  as  applied 
to  plaintiff's.” 

The  district  court  described  the  law’s 
deficiencies,  including  its  “wholesale  lack 
of  definition”  and  failure  to  properly  define 
the  term  “offender. ’’The  court  further  noted 
that  the  statute’s  legislative  history  indi- 
cated many  lawmakers  had  intended  it  to 
also  cover  the  publication  of  prisoners’  com- 
ments by  third  parties,  such  as  PLN.  “Short 
of  clairvoyance, ’’the  court  wrote,  “plaintiffs 
cannot  determine  in  advance  whether  and 
to  what  extent  a particular  expression  will 
impact  a victim’s  sensibilities”  and  thus  fall 
under  the  law’s  restrictions. 

Importantly,  the  district  court  found 


that  “[sjince  its  passage,  the  Revictimiza- 
tion Act  has  had  an  undeniable  chilling 
effect  on  the  speech  of  prisoners  and  on 
the  behavior  of  those  individuals  and  enti- 
ties who  rely  on  that  speech.”  For  example, 
Prison  Legal  News  withheld  publication  of 
one  of  Mumia’s  articles  after  the  law  was 
enacted;  that  article  now  appears  in  this 
issue  of  PLN. 

In  permanently  enjoining  enforcement 
of  the  statute,  the  court  noted  that  “free 
speech  extends  to  convicted  felons  whose 
expressive  conduct  is  ipso  facto  controversial 
or  offensive.” 

Mumia  and  the  plaintiffs  in  the  first 
lawsuit  were  represented  by  the  Abolitionist 
Law  Center,  the  Amistad  Law  Project  and 
attorney  David  M.  Shapiro  at  the  North- 
western University  School  of  Law.  See: 
Abu-Jamal v.  Kane, U.S.D.C.  (M.D.  Penn.), 
Case  No.  l:14-cv-02148-CCC;  2015  U.S. 
Dist.  LEXIS  55250. 

The  other  plaintiffs  in  the  suit  filed  by 
PLN  included  journalists  Daniel  Denvir 
and  Christopher  Moraff,  the  Philadelphia 
City  Paper,  the  Pennsylvania  Prison  Society, 
Solitary  Watch,  Professor  Regina  Austin 
with  the  University  of  Pennsylvania  Law 
School,  and  former  prisoners  Steven  Black- 
burn, Wayne  Jacobs,  Edwin  Desamour  and 
William  Cobb.  They  were  represented  by 
the  ACLU  of  Pennsylvania,  attorney  Seth 
F.  Kreimer,  and  attorneys  with  the  law  firm 
of  Pepper  Hamilton  LLC  and  the  Human 
Rights  Defense  Center.  See:  Prison  Legal 
Newsv.  Kane, U.S.D.C.  (M.D.  Penn.),  Case 
No.  l:15-cv-00045-CCC. 

Goddard  College  interim  president 
Robert  P.  Kenny  commended  the  stu- 
dents’ decision  to  select  Mumia  to  give 
their  commencement  address  despite  the 
controversy  it  created.  “Choosing  Mumia 
as  their  commencement  speaker,  to  me, 
shows  how  this  newest  group  of  Goddard 
graduates  express  their  freedom  to  engage 
and  think  radically  and  critically  in  a world 
that  often  sets  up  barriers  to  do  just  that,” 
he  said. 

Additional  sources:  The  New  York  Times, 
http://dissenter.firedoglake.  com,  www.  non- 
prof tquarterly.org,  Associated  Press 
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$11 0,000  Settlement  in  Suit  over 
Nebraska  Jail  Prisoner's  Suicide 

by  Matt  Clarke 


Lincoln  County,  the  City  of  North 
Platte  and  Great  Plains  Regional 
Medical  Center  agreed  to  settle  a law- 
suit filed  by  the  sister  of  a Nebraska  jail 
prisoner  who  committed  suicide.  As  part 
of  the  settlement,  the  county  agreed  to 
modify  its  jail  policy  to  ensure  a medical 
or  mental  health  professional  must  have 
performed  and  documented  a suicide  risk 
evaluation  prior  to  a prisoner  being  taken 
ofF  suicide  watch. 

Phillip  Hatcher,  27,  a veteran  of  mul- 
tiple combat  tours  in  Afghanistan  and 
Iraq  who  was  suffering  from  PTSD,  was 
arrested  in  2008  for  suspicion  of  theft  and 
traffic  offenses  while  in  the  act  of  attempt- 
ing suicide  by  cutting  his  wrists  at  a motel. 
The  arresting  North  Platte  police  officers 
took  him  to  a hospital  for  evaluation  and  a 
medical  clearance  to  transport  him  to  the 
county  jail. 

Hospital  personnel  learned  that 
Hatcher  had  a history  of  serious  mental 
illness  that  included  flashbacks,  suicidal 
thoughts  and  previous  suicide  attempts,  and 
was  suicidal  for  multiple  reasons,  including 
a recently-ended  romantic  relationship, 
difficulty  sleeping,  lack  of  appetite,  and 
financial  and  legal  problems.  Despite  his  re- 
fusal to  sign  a “no  suicide”  contract,  hospital 
officials  released  him  to  be  jailed. 

Hatcher  was  transferred  to  the  Lin- 
coln County  jail  and  placed  on  suicide 
watch.  The  next  day,  without  any  medi- 
cal or  mental  health  personnel  having 
evaluated  him  for  risk  of  suicide,  he  was 


removed  from  suicide  watch.  Two  days 
later  Hatcher  used  a sock  to  hang  himself 
in  his  cell;  he  was  taken  to  a hospital  where 
he  died  a few  days  later. 

Kara  Hawkins,  Hatcher’s  sister  and 
representative  of  his  estate,  filed  a civil 
rights  suit  pursuant  to  42  U.S.C.  § 1983  in 
federal  court  alleging  that  police,  hospital 
andjail  staffhad  been  deliberately  indiffer- 
ence to  Hatcher’s  serious  medical  needs  in 
violation  of  his  Eighth  Amendment  rights. 
The  defendants  settled  the  lawsuit  by  paying 
1110,000,  inclusive  of  all  costs  and  attorney 
fees.  Hawkins  donated  $50,000  of  her  por- 
tion of  the  settlement  to  Soldier’s  Heart,  a 
non-profit  organization  that  assists  veterans 
with  PTSD. 

“It  is  like  an  organ  donation,”  she  said. 
“If  other  veterans  are  saved  from  suicide 
because  this  donation  helps  them  to  afford 
treatment,  then  Phillip  has  lived  on.” 

“Contrary  to  popular  belief,  suicide  vic- 
tims do  not  ‘make  their  own  choices,”’  said 
Hawkins’ attorney,  Maren  Lynn  Chaloupka, 
who  specializes  in  representing  families 
who  have  lost  loved  ones  to  suicide.  “Sui- 
cide is  a symptom  of  severe  mental  illness. 
Often  that  mental  illness  can  be  treated  if 
those  charged  with  caring  for  a mentally 
ill  person  just  respect  the  warning  signs.” 
See:  Hawkins  v.  County  of  Lincoln,  U.S.D.C. 
(D.  Neb.),  Case  No.  7:10-cv-05001-JMG- 
CRZ.F1 

Additional  sources:  www.nptelegraph.com, 
www.  chhsclaw.  net 
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New  York:  $360,000  Award  for  Guard's  Statutory  Rape  of  Prisoner 


The  New  York  Court  of  Claims  has 
awarded  a former  prisoner  $360,000  in  a 
lawsuit  in  which  she  claimed  a prison  guard 
repeatedly  had  sexual  contact  with  her,  some 
of  it  unwilling,  and  impregnated  her. 

The  plaintiff,  Jeanette  Perez,  a former 
New  York  state  prisoner,  alleged  that  she 
had  multiple  sexual  relations  with  a prison 
guard  and  was  initially  a willing  participant 
but  was  later  unwilling.  She  became  preg- 
nant while  incarcerated  in  2001  and  had  a 
son  for  whom  she  and  the  former  guard, 
Peter  Zawislak,  share  custody.  Perez  filed  a 
claim  against  the  state  saying  she  had  suf- 
fered psychological  and  other  damages  due 
to  the  sexual  encounters  - especially  when 
she  was  unwilling. 

Perez  testified  to  a long  history  of 
sexual  and  dmg  abuse  starting  when  she  was 
abused  by  an  uncle  at  age  five.  Her  mother 
did  not  believe  her  report  of  the  abuse  and 
beat  her.  Several  other  men  abused  her  sexu- 
ally and  she  eventually  became  addicted  to 
drugs  and  worked  as  a prostitute  to  support 
her  habit.  That  led  to  her  imprisonment  at 
the  Bayview  Correctional  Facility,  where 
she  met  Zawislak. 

Perez  described  mental  instability  and 
suicide  attempts  prior  to  her  incarceration. 
Apparently,  the  regimented  life  in  prison 
helped  her  regain  stability  and  she  started 
to  care  about  her  future.  When  Zawislak 
first  seduced  her,  giving  her  a wedding  ring, 
she  believed  they  would  marry  following 
her  release.  She  later  discovered  that  he  had 
similar  relationships  with  other  prisoners; 
thereafter,  she  said  her  sexual  encounters 
with  Zawislak  were  unwilling,  causing  her 
psychological  damage.  Zawislak  pleaded 
guilty  to  rape  in  the  third  degree  and  re- 
ceived a one-to-three  year  prison  sentence. 

Perez  asked  for  damages  for  the 
statutory  rape,  the  subsequent  psycho- 
logical damage  and  the  deterioration  in 
her  living  conditions  after  her  relationship 
with  Zawislak  was  discovered.  The  court 
noted  that  Perez  had  credibility  problems 
which  included  lying  to  a federal  mag- 
istrate in  a parallel  federal  suit,  lying  to 
psychological  counselors  and  inconsistent 
testimony.  There  were  also  photos  showing 
what  appeared  to  be  a happy  relationship 
with  Zawislak,  sharing  custody  of  their  son 
after  her  (and  his)  release  from  prison.  Ac- 


by  Matt  Clarke 

cordingly,  the  court  rejected  Perez’s  claim 
that  the  trauma  caused  by  sexual  encounters 
with  Zawislak  had  resulted  in  psychological 
damage. 

However,  the  Court  of  Claims  awarded 
$350,000  “for  the  statutory  rape  by  Zawis- 
lak, with  damages  principally  for  the  period 
of  unwilling  violation  of  [Perez’s]  corporal 
integrity  for  more  than  a month  and  [her] 
fear  during  that  period.”  The  court  also 
awarded  $10,000  for  her  removal  from  an 
honor  dorm  at  Bayview  and  transfer  to  a 


A Maryland  Circuit  Court  found  a 
petition  filed  by  a group  of  prisoners 
who  were  denied  interviews  by  a local 
newspaper  was  moot,  but  questioned  the 
propriety  of  using  victims’rights  as  a reason 
for  prison  officials  to  veto  the  interviews. 

In  November  2007,  Jessup  Correc- 
tional Institution  (JCI)  prisoners  Robert 
Morgan,  Rashid  Salih,  Ronald  Ellis  and 
Larry  Bratt  formed  the  Extra  Legalese 
Group  (ELG).  Fellow  prisoners  Vincent 
Greco  and  Dwight  Davis-Bey  later  joined 
the  group. 

ELG  sponsors  several  programs  at 
JCI;  within  two  months  of  its  formation,  it 
set  up  a literary  lab  to  help  prisoners  with 
poor  reading  skills. The  group’s  efforts  focus 
on  “the  desire  to  find  solutions  to  the  sad 
reality  of  violence  and  victimization  in  our 
communities,”  said  Greco. 

To  that  aim,  ELG’s  Peace  Initiative 
strives  to  prevent  crime  in  prison  and  on 
the  streets  by  uniting  gang  members,  at-risk 
youth,  community  and  religious  leaders,  and 
prisoners  to  stop  violence  “where  it  is  most 
likely  to  transpire  and  replicate:  amongst 
gangs  and  prisoners  who  have  engaged  in 
violent  crime  and  who,  unfortunately,  are 
emulated  by  the  youth,”  Morgan  wrote. 

A Maryland  newspaper,  The  Daily 
Record,  recognized  ELG’s  Peace  Initiative 
with  its  2011  Innovator  of  the  Year  Award, 
which  honors  Maryland  businesses  and 
individuals  who  “have  had  a positive  ef- 
fect and  tremendous  impact”  in  the  state. 
The  Daily  Record  requested  that  Morgan, 


special  housing  unit  until  the  transfer  was 
reversed  by  the  facility’s  deputy  superinten- 
dent. Therefore,  the  court  awarded  a total 
of  $360,000  with  statutory  interest  plus  the 
return  of  any  filing  fees. 

Perez  was  represented  by  attorney  Gary 
E.  Divis.  See:  Jeanette  P.  v.  State  of  New  York, 
New  York  Court  of  Claims,  Claim  No. 
108710,  UID  No.  2013-016-005.  H 

Additional  source:  http://newyorkcourtcor- 
ruption.  blogspot.  com 


Salih,  Ellis,  Bratt,  Greco  and  Davis-Bey 
participate  in  interviews  and  photos  in 
September  2011. 

Prison  officials  only  allowed  two  of 
the  ELG  members  to  be  interviewed  and 
photographed.  When  Frank  Dunbaugh, 
executive  director  of  the  Maryland  Jus- 
tice Policy  Institute  and  a member  of 
ELG’s  Community  Support  Coalition, 
inquired  as  to  why  the  other  four  members 
were  excluded,  John  Michael  Stouffer, 
then- Commissioner  of  the  Maryland  De- 
partment of  Public  Safety  & Correctional 
Services,  replied,  “DOC  policy  regarding 
the  fair  treatment  for  the  victims  of  our 
incarcerated  criminals  was  followed.” 

That  policy  relates  to  a DOC  direc- 
tive which  states  prison  authorities,  “when 
communicating  with  media  representatives, 
shall  be  sensitive  to  the  concerns  of  crime 
victims  and  shall  respect  and  protect  their 
legal  rights.” 

After  exhausting  administrative  reme- 
dies, Morgan,  Bratt,  Greco  and  Salih  sought 
judicial  review  in  circuit  court.  The  court 
found  their  request  for  media  access  had 
been  properly  denied  because  it  was  filed 
with  only  48  hours  advance  notice,  and  that 
a prison  policy  requiring  30  days’  notice  was 
reasonable.  Additionally,  the  court  held  the 
matter  was  moot  because  The  Daily  Record 
had  already  published  an  article  about  the 
newspaper’s  award  to  ELG. 

However,  the  circuit  court  provided 
dictum  on  the  issue  as  a guide  for  future 
conduct,  noting  that  the  state  had  “con- 
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ceded  that  it  does  not  contend  that  any 
‘Victims  Rights’  Policy’  precluded  the 
participation  of  the  inmates  in  any  ... 
interviews  or  photographs.”  Further,  the 
court  noted  that  no  specific  victim’s  rights 
under  Maryland  law  were  implicated,  and 
that  crime  victims’  organizations  may  even 
support  ELG’s  violence  prevention  efforts. 


Jenny  Adkins,  whose  son  was  killed  by 
gang  members  in  2009,  agreed  with  the  lat- 
ter point.  “If  one  of  the  six  kids  who  killed 
my  son  were  sentenced  to  life  in  prison 
for  killing  him,  you  better  believe  that  if 
he  were  trying  to  create  a peace  initiative 
to  save  other  kids  from  what  they  did,  I’d 
be  more  than  happy  with  it,”  she  said.  See: 


Petitions  of  Salih,  Bratt,  Greco  ajid  Morgan, 
Circuit  Court  for  Anne  Arundel  County 
(MD),  Consolidated  Case  No.  02-C-12- 
168130. P 

Additional  sources:  Reporters  Committee for 
Freedom  of  the  Press,  www.extralegalese.com 


Supreme  Court  Reinstates  Challenge  to  North  Carolina 
Post-Release  GPS  Sex  Offender  Monitoring 

by  Derek  Gilna 


In  a March  30,  2015  ruling,  the  U.S. 

Supreme  Court  addressed  a North  Caro- 
lina law  that  requires  certain  sex  offenders 
to  wear  a satellite-tracking  device  follow- 
ing their  release  from  prison.  Torrey  Dale 
Grady  had  been  convicted  of  a second-de- 
gree sex  offense  in  1997  and  taking  indecent 
liberties  with  a child  in  2006.  He  objected 
to  wearing  the  tracking  device,  arguing  it 
was  a violation  of  his  “Fourth  Amendment 
right  to  be  free  from  unreasonable  searches 
and  seizures.” 

Grady’s  objection  was  based  on  the 
Supreme  Court’s  ruling  in  United  States 
v.  Jones,  132  S.Ct.  945  (2012),  which  held 
“police  officers  had  engaged  in  a ‘search’ 
within  the  meaning  of  the  Fourth  Amend- 
ment when  they  installed  and  monitored  a 
Global  Positioning  System  (GPS)  tracking 
device  on  a suspect’s  car.”Grady  contended 
that  requiring  him  to  wear  a GPS  moni- 
tor was  essentially  a search  of  his  person 
but  the  North  Carolina  courts  disagreed, 
saying  the  facts  were  distinguishable  from 
those  in  Jones. 

The  Supreme  Court  noted  that  Grady’s 
fact  situation  resembled  that  of  Florida  v. 
Jardines,  133  S.Ct.  1409  (2013)  - where 
the  Court  held  that  having  a drug-sniffing 
police  dog  sniff  around  a house  constituted 
a search  - and  rejected  the  North  Carolina 
courts’ reasoning  that  the  GPS  monitoring 


Actual  Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimonies, 
police  perjury,  expert  witnesses,  pros- 
ecutorial misconduct,  etc.,  and  how 
DNA  testing  is  used  to  free  the  innocent. 
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See  page  69  for  more  information. 


program  was  civil  in  nature  and  thus  not 
subject  to  the  Fourth  Amendment.  The 
Supreme  Court  had  previously  held  “It  is 
well-settled  that  the  Fourth  Amendment’s 
protection  extends  beyond  the  sphere  of 
criminal  investigations.” 

“The  State’s  [GPS  monitoring]  pro- 
gram,” the  Court  noted,  “is  plainly  designed 
to  obtain  information.  And  since  it  does  so 
by  physically  intruding  on  a subject’s  body, 
it  effects  a Fourth  Amendment  search.” 
However,  the  Court  added  that  that  finding 
“does  not  decide  the  ultimate  question  of 


the  program’s  constitutionality.  The  Fourth 
Amendment  prohibits  only  unreasonable 
searches....  The  North  Carolina  courts  did 
not  examine  whether  the  State’s  monitor- 
ing program  is  reasonable  - when  properly 
viewed  as  a search  - and  we  will  not  do  so 
in  the  first  instance.” 

Accordingly,  the  judgment  of  the  North 
Carolina  Supreme  Court  was  reversed  and 
the  case  remanded  to  determine  whether 
the  GPS  monitoring  program  constitutes 
a reasonable  search.  See:  Grady  v.  North 
Carolina,  135  S.Ct.  1368  (2015).  P 
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OUR  SIMPLE  POLICIES: 

SPECIAL  REQUESTS  ARE  NOT  PERMITED  AND  ALL  MODELS  ARE  OF  LEGAL  AGE  (BOP-FRIENDLY). 
DUE  TO  TREMENDOUS  TIME  AND  COST  ANSWERING  LETTERS,  UNLESS  YOU  ARE  PLACING  AN  ORDER 
OR  A QUESTION  REGARDING  YOUR  ORDER,  WE  WILL  NOT  REPLY  TO  ANY  OTHER  QUESTIONS. 

SASE  ARE  REQUIRED  FOfe  ANY  INQURIES  OR  CONCERNS! 

YOU  AND  YOU  ALONG  ARE  RESPONSIBLE  FOR  YOUR  SELECTIONS  BEING  ALLOWED  INTO  YOUR  FACILITY: 
KNOW  YOUR  INSTITUTIONS  POLICIES  AS  TO  WHAT  IMAGE  CONTENT  IS  ALLOWED.  RETURNED 
ORDERS  ARE  NON-REFUNDABLE.  THEY  WILL  BE  HELD  FOR  14  CALENDAR  DAYS  IN  ORDER  FOR  YOU 
TO  SEND  SELF-ADDRESSED  STAMPED;  3 FIRST  CLASS  STAMPS  PER  ENVELOPE,  WITH  A STREET 
ADDRESS  FOR  EVERY  20  PICTURES.  ALL  RETURNED  IMAGES  HELD  AFTER  TWO  WEEKS  WILL  BE  RE- 
SOLD AND  WE  WILL  RETURN  TO  OUR  STOCK. 

| All  PAYMENTS  ARE  BY  INSTITUTIONAL  CHEACKS  OR  U.S.  POSTAL  SERVICE  OR  WESTERN  UNION  MONEY  ORDERS. 

THESE  PAYMENTS  ARE  PROCESSED  IMMEDIATELY  AND  SHIPPED  IN  LESS  THAN  3-4  WEEKS.  ANY 
OTHER  COMPANY  MONEY  ORDERS  DELAY  SHIPMENT  8-10  WEEKS  OR  UNTIL  THAT  MONEY  CLEARS 
OUR  BANK.  YES,  WE  DEAL  WITH  PEOPLE  THAT  ARE,  WHILE  IN  PRISON,  STILL  TRYING  NICKEL 
AND  DIME  SCAlMS... 

ALL  SALES  ARE  FINAL!  EACH  CATALOG  HAS  84  GORGEOUS  LADIES  TO  CHOOSE  FROM 
HIGH  QUALITY  PRINTS  ON  4X6  GLOSSY  PHOTO  PAPER 

SHIPPING  & HANDLING: 


OUR  PRICES  ARE  SIMPLE: 


1-4999  PHOTOS  = 0.45  CENTS  EACH 
5000+  PHOTOS  = 20%  DISCOUNT 
1-9 CATALOGS: $3.00 EACH  (+SASE) 
10  CATALOGS:  $25.00+SASE  (4  STAMPS ) 


BRANLETTES  BEAUTIES 

SELECT  YOUR  FAVORITE: 

WHITE  CATALOGS  (60  VOLUMES) 
BLACK  CATALOGS  (60  VOLUMES) 
ASIAN&LATIN0  CATALOGS  (60  V0LUM1 
PLEASE  STATE  WHAT  STYLE  PHOTOS’S: 

PROVOCATIVE  POSES  OR  NUDE 


DUE  TO  VARIOUS  PRISON  POLICIES 
REGARDING  HOW  MANY  PICTURES  CAN  BE  SENT  IN  ONE 
ENVELOPE,  OUR  POLICY  IS  AS  FOLLOWS: 

01-5  PHOTOS — $1.00  PER  ENVELOPE 
06  - 15  PHOTOS— $1.50  PER  ENVELOPE 
16  -25  PHOTOS— $2.00  PER  ENVELOPE 


FREE  CATALOG??? 


YOU  READ  IT  RIGHT! 

JUST  SEND  US  TWO  U.S.  FOREVER  STAMPS  AND  A SELF 
ADDRESSED  SELF  ENVELOPE  AND  WE  WILL  SEND  TO 
YOU  ONE  NUDE  OR  BOP-FRIENDLY  SAMPLE  CATALOG 

(1  PER  CUSTOMER)  WITH  84  GORGEOUS  GIRLS  IN  FUEL 

COLOR.  ACT  NOW  AS  THIS  OFFER 
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Ninth  Circuit:  Plata  Doesn't  Bar  Individual  Injunctive 
Relief  Claims;  $26,000  Settlement 


The  Ninth  Circuit  Court  of  Ap- 
peals has  held  that  an  individual 
California  prisoner’s  medical  care  injunc- 
tive relief  claims  are  not  barred  by  Plata 
v.  Brown,  the  class-action  suit  that  seeks 
systemic  reform  of  California’s  prison 
healthcare  system. 

A three-judge  federal  court  ordered  the 
Plata  defendants  to  reduce  the  population 
of  the  state’s  prison  system  to  137.5%  of 
design  capacity  within  two  years,  a ruling 
that  was  affirmed  by  the  U.S.  Supreme 
Court.  [See:  PLN, July  2011,  p.l]. 

On  April  11,  2013,  the  three-judge 
court  denied  the  defendants’ motion  to  va- 
cate or  modify  the  release  order,  reasserting 
that  they  “must  reduce  the  California  prison 
population  to  137.5%  of  design  capacity.” 

The  Plata  defendants  sought  a stay 
of  the  prison  population  reduction  order, 
which  was  denied  by  the  Supreme  Court  in 
August  2013.  [See:  PLN,  Sept.  2013,  p.21]. 

Meanwhile,  California  state  prisoner 
David  Codell  Pride,  Jr.,  who  suffers  from 
shoulder  and  knee  injuries,  was  confined 
at  the  Pelican  Bay  State  Prison.  His  medi- 
cal conditions  were  treated  with  a double 
mattress  and  a knee  brace. 

When  Pride  was  transferred  to  Calipa- 
tria  State  Prison,  he  again  sought  treatment 
for  his  shoulder  and  knee  injuries.  Dr. 
Santiago  prescribed  a knee  brace  and  an 
egg  crate  mattress;  however,  a “Chrono 
Committee”  reviewed  the  doctor’s  order 
and  denied  the  prescribed  items. 

After  exhausting  his  administrative 
remedies,  Pride  filed  a pro  se  federal  civil 
rights  complaint  alleging  that  prison  of- 
ficials acted  with  deliberate  indifference 
to  his  serious  medical  needs.  He  sought 
damages  and  injunctive  relief. 

The  defendants  moved  to  dismiss  pur- 
suant to  F.R.C.P.  12(b)(6),  “solely  on  the 
ground  that  Pride’s  claim  for  injunctive  re- 
lief‘cannot  be’brought  independently  of  the 
Plata  class-action.”  The  district  court  con- 
strued the  motion  as  an  F.R.C.P.  12(b)(1) 
motion  to  dismiss  “‘for  lack  of  jurisdiction 
over  the  subject  matter  because  the  claim 
is  currently  pending  as  a class  action.’”The 
court  granted  the  defendants’  motion  and 
dismissed  Pride’s  claim  for  injunctive  relief. 


by  Mark  Wilson 

Pride  appealed  and  the  Ninth  Circuit 
reversed.  Noting  “that  the  Plata  class  seeks 
systemic  reform  of  medical  care  in  the  Cali- 
fornia prisons,” the  appellate  court  explained 
that  “individual  claims  for  injunctive  relief 
related  to  medical  treatment  are  discrete 
from  the  claims  for  systemic  reform  ad- 
dressed in  Plata."  Consequently,  “where  a 
California  prisoner  brings  an  independent 
claim  for  injunctive  relief  solely  on  his  own 
behalf  for  specific  medical  treatment  denied 
to  him,  Plata  does  not  bar  the  prisoner’s 
claim  for  injunctive  relief.”  Individual  claims 
seeking  systemic  injunctive  relief  related  to 
prison  medical  care  would  be  barred,  how- 
ever, if  Plata  addressed  the  same  issues. 

Finding  “there  are  no  references  in 
Pride’s  complaint  to  systemic  relief  for  in- 
mates generally,”  the  Court  of  Appeals  held 
that  his  individual  claim  for  injunctive  relief 


TWO  FORMER  GUARDS  AT  THE  OkLAHO- 
ma  State  Penitentiary  (OSP)  received 
deferred  sentences  in  connection  with 
the  death  of  an  OSP  prisoner  who  died 
due  to  smoke  inhalation  after  setting  fire 
to  the  mattress  in  his  cell.  Court  docu- 
ments stated  the  guards  witnessed  smoke 
coming  from  the  cell  and  could  not  see 
whether  the  prisoner  inside  was  alive, 
then  lied  about  it  to  their  supervisor  and 
other  prison  staff. 

Former  guards  Jay  Nair,  46,  and  David 
Willis,  30,  pleaded  no  contest  on  September 
12,  2014  to  second-degree  manslaughter 
and  misdemeanor  willful  neglect  in  the 
death  of  prisoner  Julius  J.  Parker,  26. 

According  to  court  records,  the  judg- 
ment and  sentencing  for  Nair  and  Willis 
were  deferred  for  a period  of  two  years.  Both 
were  also  fined  $450  and  ordered  to  submit 
to  supervision  by  the  D.A.’s  office  for  one 
year.  A third  former  guard,  David  Anderson, 
56,  faces  the  same  charges. 

All  three  men  were  named  in  a wrong- 
ful death  suit  filed  by  Parker’s  father  in 


was  not  duplicative  of  those  in  the  Plata  liti- 
gation and  the  district  court  had  improperly 
dismissed  his  complaint.  See:  Pride  v.  Correa, 
719  F.3d  1130  (9th  Cir.  2013). 

Following  remand  and  a mandatory 
settlement  conference,  the  case  settled  in 
June  2014  for  $26,000.  As  part  of  the 
settlement,  Pride  agreed  to  dismiss  another 
lawsuit  he  had  pending  against  state  prison 
officials. 

As  of  May  2015,  California’s  prison 
population  had  been  reduced  to  under 
111,400  prisoners  in  the  34  state  facilities 
governed  by  the  Plata  order  - below  the 
court-imposed  137.5%  population  cap.  The 
total  prison  population,  including  in-state 
contract  beds  and  prisoners  housed  at  out- 
of-state  facilities,  was  around  129,500. 

Additional  source:  www.cdcr.ca.gov 


August  2013.  The  lawsuit,  which  also 
named  the  State  of  Oklahoma  and  the 
Oklahoma  Department  of  Corrections 
(DOC)  in  addition  to  the  three  ex-guards, 
alleged  that  the  defendants  owed  Parker  a 
duty  of  care:  “In  fact,  the  defendant  cor- 
rectional officers,  and  the  Department  and 
State  vicariously  and  as  government  entities 
housing  prisoners,  had  specific  employment 
duties  to  sustain  and  assure  the  safety  of 
Julius  Parker.” 

Prosecutors  alleged  that  Willis,  Nair 
and  Anderson  effected  Parker’s  death  “by 
culpable  negligence  in  failing  to  perform 
their  duties  as  correctional  officers,  includ- 
ing but  not  limited  to  checking  on  inmate 
Julius  Parker’s  welfare  and  failing  to  deter- 
mine cause  of  smoke  coming  from  his  cell.” 

Parker  was  housed  in  OSP’s  maximum 
security  H Unit.  Affidavits  filed  in  the  case 
said  surveillance  video  showed  smoke  com- 
ing from  Parker’s  cell  at  1:29  p.m.  on  July 
28,  2012.  According  to  court  records,  “at 
[1:38  p.m.],  Correctional  Officers  David 
Anderson  and  Jay  Nair  went  to  Parker’s  cell 
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to  investigate  the  smoke.  No  other  person- 
nel went  to  the  door  of  Parker’s  cell  until 
2:24  p.m.,”when  another  guard  “informed 
his  chain  of  command  of  the  condition  of 
the  cell,  i.e.  full  of  smoke  with  zero  visibility, 
and  that  he  could  not  get  the  occupant  to 
respond.” 

It  was  not  until  nearly  an  hour-and-a- 
half  after  the  smoke  was  first  observed  - at 
2:50  p.m.  - that  the  prison’s  extraction  team 
arrived  at  Parker’s  cell,  removed  him  from 
the  smoke-filled  room  and  tried  without 
success  to  revive  him.  [See:  PLN,  July 
2013,  p.26].  He  was  pronounced  dead  due 
to  smoke  inhalation  at  a regional  hospital. 

An  investigation  determined  that  Nair 
and  Anderson  both  checked  Parker’s  cell 
and  witnessed  the  smoke  coming  from 
inside,  then  reported  the  smoke  to  their 
supervisor.  However,  according  to  an  affi- 
davit, Nair  falsely  reported  that  Parker  was 
conscious  when  they  checked  on  him  and 
later  admitted  he  had  lied  - that  nothing  was 
visible  in  the  cell  due  to  the  smoke  and  there 
was  no  indication  Parker  was  alive.  Further, 
Nair  told  the  oncoming  shift  that  Parker  was 
alive  and  Anderson  allegedly  did  not  “con- 
tradict Nair  or  offer  different  observations.” 


Finally,  the  affidavit  stated  that  Willis  told 
investigators  he  never  left  the  unit  control 
booth  to  check  on  Parker  or  infonn  his  chain 
of  command  about  the  incident  “because  he 
felt  Jay  Nair  had  appropriately  infonned  the 
chain  of  command.” 

In  addition  to  the  criminal  charges 
lodged  against  the  three  ex-guards,  three 
prison  employees  were  fired  following  a 
DOC  internal  affairs  investigation  that  de- 
termined the  fire  alarm  system  in  the  unit 
had  been  sabotaged  and  was  not  working. 

Safety  consultant  Jerry  Hunt  was  ter- 
minated for  failing  to  carry  out  inspections 
of  the  alarm  system,  even  though  he  filed 
paperwork  claiming  he  had.  Security  man- 
ager Beatrice  S.  Glover  was  fired  for  filing 
false  reports  that  stated  “all  fire  alanns  are  in 
working  order.”  Investigators  said  because 
the  system  had  been  tampered  with,  the  fire 
alarms  could  not  have  been  working. 

Finally,  security  manager  Larry  Jiles 
was  discharged  for  leaving  the  prison  at  the 
end  of  his  shift  without  taking  any  action 
about  the  smoldering  fire  in  Parker’s  cell. 
According  to  Jiles’  termination  letter,  Nair 
told  him  at  1:50  p.m.  about  the  smoke  but 
he  chose  to  end  his  shift  and  leave.  “You 


took  no  responsibility  as  to  what  was  hap- 
pening during  your  tour  of  duty  and  left 
without  reporting  any  information  to  your 
supervisors,”  the  letter  stated. 

Jiles  reportedly  told  investigators  that 
he  didn’t  take  the  incident  seriously  “be- 
cause inmates  build  fires  to  heat  up  coffee 
all  the  time.  I didn’t  think  it  was  that  severe.” 

DOC  spokesman  Jerry  Massie  said  the 
guards  who  noticed  the  smoke  “did  not  real- 
ize the  magnitude  of  the  situation.  When 
officers  reported  the  situation  to  supervi- 
sors, the  officers  again  did  not  convey  the 
seriousness  of  the  situation  - which  delayed 
the  response  to  the  offender’s  cell.” 

Nair’s  attorney,  Jeff  Contreras,  said 
DOC  officials  were  looking  for  scapegoats 
in  Parker’s  death.  “If  DOC  wants  to  play 
the  blame  game,  perhaps  DOC  should  take 
a harder  look  at  the  actions  of  its  employees 
further  up  the  chain  of  command,  or  at  its 
own  policies  on  how  to  handle  the  type  of 
situation  with  which  Mr.  Nair  was  con- 
fronted,”he  stated.  “If  there  is  any  culpability 
at  all,  we  believe  that  is  where  it  lies.” 

Sources:  Tulsa  World,  www.corspecops. 
corn,  www.mcalesternews.com 
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Former  Nurse  at  Maine  State  Prison  Files  Suit  Over  Racial  Slurs 


For  the  second  time  in  as  many 
years,  allegations  of  racism  have  been 
leveled  against  employees  at  the  Maine 
State  Prison.  In  the  most  recent  incident,  a 
former  nurse  at  the  facility  filed  suit  in  fed- 
eral court,  alleging  that  she  was  the  target 
of  repeated  racial  taunts  and  was  fired  after 
she  complained. 

The  suit  was  filed  on  October  14, 2014 
by  attorney  David  Webbert  on  behalf  of 
Shana  E.  Canned,  who  worked  as  a licensed 
practical  nurse  at  the  prison  from  February 
through  October  2010.  The  lawsuit  names 
Corizon  LLC  in  addition  to  the  company’s 
director  of  nursing,  Brian  Castonguay, 
and  administrator  Tammy  Hatch  and  fel- 
low nurse  Larry  Brayhall.  See:  Cannell  v. 
Corizon,  U.S.D.C.  (D.  Maine),  Case  No. 
1 : 14-cv-00405-NT. 

Cannell,  who  is  black,  claims  that 
some  prison  staffers  also  made  derogatory 
comments  directed  at  her,  though  Webbert 
said  the  state  is  not  named  in  the  litigation. 

“Defendants  orchestrated  and  con- 
doned a continuing  campaign  of  harassment 
against  Cannell  because  of  her  race  and  in 
retaliation  for  her  opposition  to  the  unlaw- 
ful race  discrimination  and  harassment  in 
the  workplace,”  the  suit  alleges. 

In  court  filings,  Cannell  described 
some  of  the  slurs  she  endured,  which  in- 
cluded: “cleaning  up  messes  is  what  your 
people  do,”  “of  course  your  people  like 
chocolate,  a chocolate  for  a chocolate,”  and 
“I  can  be  the  fried  chicken  and  you  can  be 
the  watermelon.”  Brayhall  was  among  those 
who  made  the  derogatory  remarks,  accord- 
ing to  the  complaint. 

In  response  to  the  lawsuit,  Corizon 
issued  a statement. 

“Corizon  Health  has  strict  policies 
prohibiting  any  kind  of  discrimination  or 
harassment,  and  we  require  respectful  treat- 
ment for  all  employees,”  said  spokesperson 
Susan  Morgenstern.  “While  we  cannot 
comment  on  pending  litigation,  it’s  impor- 
tant to  note  that  we  have  zero  tolerance  for 
violation  of  those  policies.” 

Cannell  said  she  was  terminated  after 
someone  took  a photograph  of  her  with  her 
head  on  her  desk  and  falsely  accused  her 
of  sleeping  on  the  job  - a claim  she  said 
witnesses  could  refute.  She  has  also  filed  a 
formal  complaint  with  the  Maine  Human 


by  Joe  Watson 

Rights  Commission. 

In  another  racial  incident  in  2013, 
the  Maine  Department  of  Corrections 
(DOC)  reprimanded  seven  prison  guards 
and  suspended  two  sergeants  after  a fellow 
employee  at  the  Maine  State  Prison  com- 
plained of  being  the  target  of  ethnic  slurs. 

According  to  Scott  Fish,  the  DOC’s 
director  of  special  projects,  the  staff  mem- 
ber - whose  name  and  ethnicity  were  not 
revealed  - was  subjected  to  the  slurs  over 
a prolonged  period  of  time  and  filed  a com- 
plaint after  one  last  comment. 

“It  was  the  final  straw  that  broke  the 
camel’s  back,”  Fish  said. 

The  seven  guards  received  verbal 
reprimands  in  January  2013  for  the  slurs, 
according  to  disciplinary  records  ob- 
tained by  the  Bangor  Daily  News,  while  a 
sergeant  was  suspended  for  one  day  and 
required  to  attend  training  in  workplace 
harassment. 

Another  sergeant  was  also  suspended 
for  a day,  DOC  records  indicated,  for  failing 
to  report  and  take  corrective  action  against 
staff  members  who  “engaged  in  ridicule, 


The  Bureau  of  Prisons  is  investigat- 
ing  two  prisoners  who  were  discovered 
using  Facebook  to  “broadcast  live”  from  a 
federal  facility  in  Atlanta,  where  they  are 
serving  time  on  drug  and  weapons  charges. 
The  probe  was  initiated  following  a Novem- 
ber 19,  2014  investigative  news  report  by 
WSMV  Channel  4 in  Nashville. 

“Hey,  what’s  up  everybody!  It’s  your 
boy  Stackhouse  Dadon,  reporting  live  from 
the  federal  penitentiary,”  said  one  prisoner 
in  a video  posted  on  Facebook. 

“You  all  stay  tuned,  man.  We’ll  keep 
you  updated  on  what’s  going  on  in  this 
prison,”  the  other  prisoner  stated. 

The  WSMV  news  report  identified 
the  pair  as  Cameron  Braswell  and  Rex 
Whitlock,  both  from  Tennessee.  The  videos 
and  status  updates  posted  on  Facebook  also 
showed  off  the  pair’s  tattoos  and  shoes. 
“Federal  inmates  are  not  authorized 


slurs  and/or  derogatory  comments  toward 
an  employee  with  regard  to  his  national 
origin.” 

The  names  of  the  guards  were  not 
released  because  many  of  them  had  filed 
grievances  over  the  disciplinary  actions  and 
accused  the  state  of  improperly  releasing 
the  records  before  the  cases  were  final,  ac- 
cording to  a union  representative. 

“They  are  very  upset  and  very  shocked 
over  these  allegations,”  said  James  Mackie 
with  the  American  Federation  of  State, 
County  and  Municipal  Employees. 

Mackie  claimed  that  subpar  manage- 
ment within  the  DOC  - characterized  by 
incidents  such  as  the  release  of  the  guards’ 
disciplinary  records  - fosters  a poor  work 
environment  that  has  led  to  staff  shortages 
and  high  turnover.  Due  to  the  shortages, 
Mackie  said,  the  DOC  was  forced  to  over- 
turn disciplinary  actions  against  two  other 
guards  because  the  agency  couldn’t  afford 
to  lose  more  employees. 

Sources:  www.correctionsone.com,  Bangor 
Daily  News 


to  use  any  equipment  that  would  allow  for 
creating  videos  of  themselves  inside  our 
prisons,”  a Bureau  of  Prisons  spokesperson 
said  in  a statement.  “We  immediately  con- 
duct investigations  into  these  matters. ’’The 
statement  added  that  Braswell  and  Whit- 
lock could  face  administrative  sanctions  and 
possible  federal  prosecution  stemming  from 
their  online  profiles.  Authorities  have  also 
contacted  Facebook. 

Braswell  and  Whitlock  made  no  secret 
of  using  social  media  to  keep  in  contact  with 
the  outside  world. 

“I  look  at  everybody’s  comments.  Y’all 
love  me,”  Braswell  bragged  in  one  video. 
“So  keep  on  commenting,  sending  friend 
requests.  You  already  know  that  I’m  gonna 
accept  it,  man.” 

The  pair  of  prisoners  even  complained 
when  they  had  problems  with  their  contra- 
band cell  phone  used  to  access  the  Internet: 


Feds  and  Tennessee  Officials 
Investigate  Prisoners  Using  Facebook 
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“We  having  some  technical  difficulties  with 
the  video.  We  don’t  know  how  to  work 
these  phones.  All  these  buttons  and  apps.” 

The  WSMV  report  was  the  station’s 
second  concerning  the  presence  of  illicit 
Internet  access  by  prisoners. The  first  report 
exposed  the  rampant  use  of  social  media 
in  Tennessee  state  prisons,  finding  more 
than  100  prisoners  with  Facebook  pages, 
many  with  photos  of  prison  life.  In  the 
aftermath  of  that  2013  report,  the  Tennes- 
see Department  of  Correction  (TDOC) 
launched  an  investigation  which  resulted  in 
shakedowns  that  led  to  the  confiscation  of 
53  cell  phones,  drugs  and  a deadly  weapon. 
The  TDOC  also  disciplined  70  prisoners. 

The  Facebook  postings  showed  prison- 
ers partying  and  flaunting  drugs  and  cash; 
one  video  recorded  prisoners  burning  a 
shirt  in  their  cell.  Brandon  White  was 
displayed  holding  1200  in  cash  and  a cell 
phone,  while  fellow  prisoner  Rivera  Peoples 
was  seen  showing  off  his  iPhone. 

In  another  video,  an  unidentified  pris- 
oner asked  how  much  money  Peoples  had 
made  while  in  prison.  “I’m  a thousand,  defi- 
nitely a thousand, ”he  replied.  In  a different 
video,  Peoples  summed  up  his  opinion  of 


prison  life:  “Between  me  and  you,  this  shit 
ain’t  half  bad.” 

Perhaps  the  most  outrageous  video 
showed  prisoner  Martez  Wright  with  his 
stash  of  marijuana,  which  he  called  “loud.” 

“Everybody  in  here  on  the  stupid  loud, 
we  all  hungry,”  Wright  said  as  he  showed 
off  a hoard  of  junk  food  and  snacks.  “We’re 
hungry.  About  to  eat  a motherfucking  feast, 
we’ve  got  scrumptious  items  we  eat  on  a 
daily  basis.” 

Another  prisoner,  Ivan  Moreno,  posted 
pictures  of  himself  playing  a guitar  in  his 
cell. 

The  WSMV  report  also  discovered  one 
instance  of  prisoners  communicating  with 
each  other  while  housed  in  different  prisons. 

Victims  were  outraged. 

“That’s  not  punishment. That’s  not  any 
kind  of  punishment.  It’s  just  like  being  out 
on  the  outside.  It’s  still  freedom  for  them,” 
said  Linda  Wright,  whose  son  was  killed 
by  White.  “We  can  never  communicate 
again,  and  he  [White]  has  access  to  be  able 
to  communicate  with  the  outside  world.  A 
menace  to  society  has  use  of  social  media, 
and  that’s  just  wrong.” 

“Anyone  who  sees  those  videos,  they’re 


going  to  be  sickened  by  it.  They’re  going  to 
be  angry,”  remarked  Verna  Wyatt,  executive 
director  ofTennessee  Voices  for  Victims.  “I 
guarantee  you,  when  the  commissioner  sees 
this,  there’s  going  to  be  a reckoning,  and 
there  should  be.” 

TDOC  Assistant  Commissioner  Tony 
Parker  acknowledged  that  the  Facebook 
postings  and  videos  showed  prisoners  hav- 
ing a “pretty  good  time.” 

“I  don’t  like  it,  but  it’s  a problem  we 
face  every  day,”  he  said. 

“How  can  a guy  set  a shirt  on  fire 
without  your  correctional  officers  not 
knowing?”  asked  WSMV  investigative 
reporter  Jeremy  Finley. 

“You  have  one  officer  and  128  inmates 
in  a housing  unit,”  Parker  replied.  “It  ap- 
pears that  they  took  something  and  covered 
the  door.” 

“Every  correctional  facility  struggles  with 
contraband.  It’s  not  something  I’m  proud  of  but 
it’s  the  reality,”  he  added.  “It’s  not  an  issue  of 
enough  correctional  officers;  it’s  an  issue  of  a 
nationwide  problem  with  cell  phones  and  the 
stmggle  to  stay  on  top  of  it.”  P 

Source:  www.wsmv.com 
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Ninth  Circuit:  PLRA  Fee  Cap  Inapplicable  to  Fees  on  Appeal 


The  Ninth  Circuit  Court  of  Ap- 
peals held  that  the  attorney  fee  cap 
provision  of  the  Prison  Litigation  Reform 
Act  (PLRA)  does  not  apply  to  fees  incurred 
on  appeal. 

California  prisoner  Earnest  Cassell 
Woods  II  obtained  a federal  jury  verdict 
against  Santos  Cervantes,  the  Appeals  Co- 
ordinator at  CSP  Solano. “The  jury ...  found 
that  Cervantes  violated  Woods’  Eighth 
Amendment  right  to  be  free  from  cruel  and 
unusual  punishment  by  repeatedly  screen- 
ing out  Woods’  medical  grievances,”  which 
caused  him  to  experience  pain  and  suffering 
due  to  his  inability  to  obtain  dental  care  to 
repair  his  broken  partial  dentures. 

The  jury  awarded  Woods  1500  in  com- 
pensatory damages  and  11,000  in  punitive 
damages  in  2009.  Since  he  had  litigated  the 
case  pro  se,  attorney  fees  were  not  available. 
[See:  PLN,  June  2010,  p.49], 

Cervantes  appealed  the  district  court’s 
denial  of  qualified  immunity;  he  also  chal- 
lenged the  punitive  damage  award  as  being 
“unsupported  by  a showing  of  evil  motive 
or  intent.” The  Ninth  Circuit  affirmed  the 
jury  verdict.  See:  Woods  v.  Carey,  488  Fed. 
Appx.194  (9th  Cir.  2012). 

Woods  was  represented  by  counsel  on 
appeal,  and  after  the  Ninth  Circuit  affirmed 
he  moved  for  $16,800  in  appellate  attorney 
fees  and  $521.09  in  costs. 

Cervantes  conceded  that  Woods  was 
a prevailing  party;  he  argued,  however, 
that  the  PLRA’s  attorney  fee  cap  imposed 
by  42  U.S.C.  § 1997e(d)(2)  limited  the 
fees  to  $2,250  - or  150%  of  the  $1,500 
jury  award. 

The  Ninth  Circuit  disagreed,  explain- 
ing that  “the  cap  applies  to  attorney’s  fees 
incurred  in  conjunction  with  obtaining  the 
award  of  a monetary  judgment.”  The  ap- 
pellate court  noted  it  had  previously  held 
in  Dannenberg  v.  Valadez,  338  F.3d  1070 
(9th  Cir.  2003)  [PLZV, July  2004,  p.20] , that 
the  cap  “does  not  apply  to  attorney’s  fees 
incurred  in  obtaining  injunctive  (or  other 
non-monetary)  relief.” 

The  Court  of  Appeals  conducted  a stat- 
utory construction  analysis  of  § 1997e(d) 
(2)  and  ultimately  followed  Dannenberg  in 
holding“that  the  cap  in  §(d)(2)  does  not  ap- 
ply to  fees  incurred  on  appeal  by  a prisoner 
who  successfully  defends  a verdict  that  he 


by  Mark  Wilson 

obtained  in  the  district  court.”  See:  Woods 
v.  Carey,  722  F.3d  1177  (9th  Cir.  2013). 

Following  remand,  on  September  29, 
2014  the  district  court  issued  an  order 
granting  in  part  and  denying  in  part  the 


On  April  29,  2015,  over  100  people 
joined  a protest  outside  the  GEO 
Group’s  annual  shareholder  meeting  at 
the  Boca  Resort  and  Club  in  Boca  Raton, 
Florida.  GEO,  a private  prison  firm  that 
trades  on  the  New  York  Stock  Exchange, 
bills  itself  as  the  “largest  provider  of  cor- 
rectional services  in  the  world.” 

Groups  participating  in  the  protest 
included  PLN’s  parent  organization,  the 
Human  Rights  Defense  Center  (HRDC), 
as  well  as  members  from  Grassroots  Leader- 
ship, the  Florida  Immigrant  Coalition,  Enlace 
International,  SEIU- Florida,  the  Palm  Beach 
Environmental  Coalition  and  Dream  De- 
fenders groups  on  campuses  across  Florida. 

PLN  managing  editor  Alex  Friedmann, 
an  activist  shareholder  who  owns  a small 
number  of  shares  of  GEO  Group  stock,  at- 
tended the  meeting.  When  he  asked  about 
recent  reports  of  hunger  strikes  by  immigrant 
women  held  at  the  GEO  Group-operated 
Karnes  County  Family  Detention  Center  in 
Texas,  he  was  informed  by  a GEO  execu- 
tive that  there  was  no  hunger  strike;  rather, 
it  was  a “boycott  of  dining  facilities”  at  the 
detention  facility. 

GEO  Group  founder  and  CEO 
George  C.  Zoley  further  remarked  that  the 
women  detained  at  Karnes  awaiting  asylum 
hearings  “have  a higher  standard  of  living” 
than  they  had  elsewhere,  implying  that  they 
should  be  grateful  for  being  incarcerated  - 
along  with  their  children  - at  the  company’s 
for-profit  detention  center. 

Grassroots  Leadership,  a nonprofit 
that  opposes  prison  privatization,  has  been 
organizing  support  for  the  immigrant 
families  held  at  Karnes,  as  well  as  families 
incarcerated  at  another  detention  facility 
in  Dilley,  Texas  operated  by  Corrections 
Corporation  of  America. 

“We  know  that  GEO  Group  and  other 
private  prison  companies  thrive  when  they 


defendants’ motion  for  summary  judgment; 
the  court  also  ordered  Cervantes  to  pay  the 
2009  jury  award.The  case  remains  pending. 
See:  Woods  v.  Carey,  U.S.D.C.  (E.D.  Cal.), 
Case  No.  2:04-cv-1225-MCE-AC-P. 


are  able  to  obscure  the  truth  about  their 
business  practices  and  what  happens  inside 
of  their  facilities,”  said  Kymberlie  Quong 
Charles,  Grassroots  Leadership’s  Director 
of  Criminal  Justice  Programs.  “We  are  here 
in  solidarity  with  local  South  Florida  com- 
munities to  shine  a light  on  the  ugly  reality 
of  privatized  incarceration  and  detention, 
and  this  particular  company’s  attitudes 
toward  those  they  keep  behind  their  bars. 
Our  message  to  GEO’s  shareholders  is  that 
no  one  should  profit  from  incarceration.” 

According  to  Friedmann,  who  was  the 
only  activist  who  gained  entrance  to  the 
shareholder  meeting,  the  company  lauded  its 
performance  over  the  past  year,  including  “no 
major  disturbances  or  operational  problems” 
at  its  correctional  and  detention  facilities. 
Further,  GEO  stated  one  of  its  goals  for  2015 
was  “organic  growth”  with  new  and  existing 
clients. The  company  currently  receives  42% 
of  its  revenue  from  contracts  with  federal 
agencies,  including  the  Bureau  of  Prisons 
and  Department  of  Homeland  Security/ 
Immigration  and  Customs  Enforcement; 
GEO  also  operates  private  prison  in  Aus- 
tralia, South  Africa  and  the  UK. 

“At  Grassroots  Leadership,  we  believe 
no  one  should  profit  from  the  imprison- 
ment of  human  beings,”  said  Charles.  “We 
live  in  the  most  incarcerated  society  in  the 
history  of  the  world.  Every  day  we  confront 
a prison  industry  that  preys  on  pain  because 
our  addiction  to  locking  people  up  dehu- 
manizes all  of  us.” 

Although  GEO  Group  executives 
repeatedly  cited  efforts  to  increase  reha- 
bilitative programming  in  the  company’s 
facilities,  and  an  interest  in  becoming 
a “leader  in  offender  rehabilitation,”  in 
December  2014  GEO  Group  success- 
fully objected  to  a shareholder  resolution, 
submitted  by  Friedmann,  that  would  have 
required  the  company  to  spend  just  5%  of 
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Wyoming  Prisoner  Escapes  from  Private 
Transport  Van,  Remains  on  the  Run 

by  Mark  Wilson 


its  net  income  on  programs  and  services 
designed  to  reduce  recidivism  rates  for 
offenders  in  the  company’s  correctional 
facilities.  [See:  PLN,  Feb.  2015,  p.48]. 

At  the  shareholder  meeting,  Fried- 
mann told  GEO  executives  that  if  they  are 
serious  about  rehabilitating  prisoners  and 
have  faith  in  their  ability  to  do  so,  then  the 
company  should  base  performance  mea- 
sures for  all  of  its  private  prison  contracts 
on  reductions  in  recidivism  rates  - a prac- 
tice that  is  being  adopted  at  the  Ravenhall 
Prison,  a facility  currently  being  built  by 
GEO  Group  in  Australia  that  is  expected 
to  open  in  late  2017. 

The  protest  outside  the  GEO  meeting 
included  a street  theatre  performance  by 
Dream  Defenders  members  titled  “GEO- 
o-poly,”  based  on  the  Monopoly  board 
game,  which  depicted  the  connections 
between  slavery  and  for-profit  incarcera- 
tion, with  the  performers  wearing  shackles 
and  chains  and  referring  to  the  event  as  a 
“slaveholders  meeting.” 

There  was  a heavy  police  presence  at 
the  peaceful  demonstration,  with  on-duty 
officers  monitoring  the  protesters  outside 
and  off-duty  officers  providing  security 
inside  the  shareholder  meeting.  There  were 
no  arrests. 

Sources:  HKDC  and  Grassroots  Leadership 
joint  press  release  (April  29,  2015);  Palm 
Beach  Post;  www.browardpalmbeach.com ; 
www. geogroup,  com.au 


IF  HIS  HISTORY  IS  ANY  INDICATION, 

Wyoming  fugitive  Kenneth  James  Ward 
probably  didn’t  need  a head  start.  But  he  got 
one  when  a private  prison  transport  com- 
pany let  him  get  away  and  did  not  report 
the  escape  for  almost  90  minutes. 

In  2010,  Ward,  51,  disappeared  after 
stealing  vehicles  and  equipment  worth  more 
than  1100,000  from  a Farson,  Wyoming 
trucking  company. 

The  trail  quickly  went  cold,  but  the 
Sweetwater  County  Sheriff’s  Office 
(SCSO)  never  gave  up  the  pursuit.  They 
finally  caught  a break  when  they  discovered 
that  Ward  was  hiding  out  in  Northern 
Mexico. 

Federal  law  enforcement  officials  per- 
suaded Mexican  authorities  to  arrest  Ward 
and  deport  him  to  the  United  States,  ac- 
cording to  an  August  23,2013  SCSO  media 
release.  Case  closed,  or  so  they  thought. 

Things  went  south  after  Sweetwater 
County  hired  Inmate  Services  Corporation 
(ISC),  a private  Arkansas-based  transpor- 
tation company,  to  extradite  Ward  from 
Arizona. 

When  the  ICS  transport  van  stopped 
at  an  Independence  Rock,  Wyoming  rest 
area  to  give  the  prisoners  a bathroom  break 


on  August  31,  2013,  Ward  disappeared. 
Surveillance  footage  showed  him  wearing 
handcuffs  but  no  shackles  or  belly  chain 
as  he  slipped  out  of  the  restroom  and  fled. 

Worse,  the  two  ISC  guards  waited 
nearly  an  hour-and-a-half  to  notify  local 
law  enforcement  officials  of  Ward’s  escape 
as  they  unsuccessfully  searched  for  him 
themselves,  according  to  Natrona  County 
Sheriff  Gus  Holbrook. 

Once  they  were  finally  notified,  local 
law  enforcement  launched  an  extensive 
manhunt,  searching  52  square  miles  on  the 
ground  and  134  miles  by  air.  Despite  tracking 
his  footprints  and  using  thermal  imaging  and 
night  vision,  they  came  up  empty. 

“He  was  probably  outside  that  per- 
imeter, walking  away,”  Holbrook  stated. 
“By  the  time  we  got  on  the  tracks  the  next 
morning,  he’d  had  all  night  to  walk.” 

SCSO  detective  Dick  Blust,  Jr.  said  he 
was  unsure  if  the  county  would  employ  ISC 
again;  company  representatives  declined  to 
comment  on  the  escape.  As  of  May  2015  - 
nearly  two  years  later  - Ward  had  not  been 
recaptured.  FI 

Sources:  www.dailyjoumal.net,  Associated 
Press,  www.trib.com 
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BOP  Settles  Medical  Negligence  Claim  for  $600,000 

by  David  M.  Reutter 


HE  FEDERAL  BUREAU  OF  PRISONS 

(BOP)  paid  $600,000  to  settle  a lawsuit 
alleging  officials  at  USP  Coleman  Low 
caused  a prisoner  to  suffer  permanent 
injuries  due  to  their  negligent  provision  of 
medical  care. 

BOP  prisoner  Robert  Lee  Hernandez 
arrived  at  the  Coleman  prison  in  Florida  on 
June  17,  2008  and  was  placed  in  the  Spe- 
cial Housing  Unit.  He  began  experiencing 
extreme  pain  in  his  right  leg  in  February 
2009.  Unable  to  walk,  two  guards  carried 
him  to  the  clinic. 

His  condition  was  misdiagnosed  and 
for  the  next  month  he  received  several 
different  pain  medications  that  were  inef- 
fective and  did  nothing  more  than  mask 
his  underlying  condition.  On  March  2, 
Hernandez  experienced  chest  and  abdomen 
pain  so  severe  he  thought  he  was  having  a 
heart  attack. 

He  was  seen  by  Dr.  Davilla,  who  said 
there  was  nothing  wrong  and  Hernandez 
was  faking  a medical  emergency  to  receive 
relief  for  his  leg  pain.  Nonetheless,  he  was 
taken  to  a hospital  and  diagnosed  with 
urinary  retention,  a low  potassium  level, 
severe  constipation  and  pneumonia.  He  was 
released  from  the  hospital  two  days  later. 

An  MRI  taken  on  March  15  found 
arthritis  of  the  spine,  a degenerative  disk 
and  other  degenerative  changes.  BOP 
medical  records  noted  Hernandez’s  right 
leg  was  tender  with  passive  range  of  mo- 
tion and  decreased  muscle  tone,  yet  he  was 
given  only  pain  killers  for  what  BOP  staff 
believed  was  an  old  back  injury.  No  treat- 
ment was  provided  for  the  pain  in  his  right 
hip  and  right  leg. 

After  six  months  of  complaints,  on 
August  12,  2009  an  outside  neurosurgeon 
recommended  that  a CT  scan  be  performed. 
Dr.  Davilla  did  not  counter-sign  approval 
for  the  recommendation  until  October  1. 
The  scan  revealed  an  abnormality  on  the 
right  femoral  head  and  neck,  which  an  MRI 
confirmed  was  an  infection  of  the  bone. 

Ultimately,  Hernandez  underwent  a 
total  right  hip  replacement  and  replacement 
of  a large  portion  of  his  right  femur,  which 
could  have  been  prevented  with  a proper 
initial  diagnosis.  Complications  from  the 
surgery  ensued,  resulting  in  Hernandez 
losing  his  gall  bladder  and  suffering  pan- 


creatitis, a hernia,  a pinched  nerve  and  gout. 
His  right  leg  atrophied  while  in  recovery, 
becoming  two  to  three  inches  shorter  than 
his  left  leg.  He  also  now  requires  the  use  of 
a colostomy  bag. 

With  representation  by  attorneys  from 
the  Florida  Justice  Institute,  the  law  firm  of 
Alan  Goldfarb  and  the  Social  Justice  Law 


The  Civil  Rights  Division  of  the 
U.S.  Department  of  Justice  (DOJ) 
has  reached  an  agreement  to  settle  a civil 
complaint  that  alleged  the  rights  of  men- 
tally ill  prisoners  at  the  Robertson  County 
Detention  Facility  (RCDF)  in  Springfield, 
Tennessee  were  being  violated. 

A combination  of  complaints  from 
prisoners  to  the  U.S.  Attorney’s  Office  for 
the  Middle  District  of  Tennessee  and  an 
evidentiary  hearing  by  a district  court  into 
conditions  at  RCDF  prompted  the  DOJ 
to  investigate. 

The  initial  complaints  concerned  the 
food  served  at  the  jail,  though  the  DOJ 
found  prisoners  were  being  properly  fed. 
Investigators,  however,  cited  serious  is- 
sues with  the  provision  of  mental  health 
care:  nurses  had  little  or  no  mental  health 
training,  and  there  was  limited  access  by 
prisoners  to  mental  health  care  and  unsafe 
practices  in  handling  suicidal  prisoners. 

It  was  alleged  in  the  DOJ’s  lawsuit  that 
prisoners  could  be  removed  from  suicide 
watch  by  signing  contracts  stating  they 
would  not  hurt  themselves.  “For  some- 
one with  suicidal  ideation  who  is  actively 
suicidal,  these  ‘contracts  for  safety’  fail  to 
protect  prisoners  from  attempting  and/or 
completing  suicide,”  the  complaint  stated. 

In  2012  there  were  two  suicides  at 
RCDF.  In  July  2012,  a drug  suspect  hanged 
himself  in  his  cell.  Then  in  September, 
a bank  robbery  suspect  was  able  to  kill 
himself,  also  by  hanging.  Neither  was  on 
suicide  watch. 

The  district  court  approved  the  settle- 
ment agreement  on  April  30, 2013,  which 
mandates  a complete  array  of  mental  health 
services  at  RCDF. 

The  first  substantive  provision  ad- 


Collective,  Hernandez  sued  the  BOP  under 
the  Federal  Tort  Claims  Act.  The  parties 
reached  a $600,000  settlement  following  a 
bench  trial.  Hernandez,  who  had  filed  the 
original  complaint  pro  se,  has  since  been 
released  from  prison.  See:  Hernandez  v. 
United  States , U.S.D.C.  (M.D.  Fla.),  Case 
No  5:ll-cv-00370-MSS-PRL.  P 


dresses  suicide  prevention  and  requires 
all  prisoners  to  be  “screened  for  risk  of 
self-harm  using  an  appropriately  validated 
screening  instrument.”  Jail  officials  are  to 
ensure  that  prisoners  are  protected  from 
identified  risks  for  suicide  or  self-injury 
commensurate  with  their  level  of  risk. 

A suicide  prevention  training  program 
will  be  implemented  for  all  staff.  RCDF 
must  also  ensure  that  all  “prisoners  suffer- 
ing from  mental  illness  receive  treatment 
appropriate  to  their  condition  and  adequate 
to  prevent  unnecessary  suffering  or  risk  of 
harm.”  This  outcome  is  to  be  achieved  by 
ensuring  that  sufficient  and  qualified  “staff 
perform  comprehensive  assessments, 
provide  comprehensive  multidisciplinary 
treatment  planning  and  medication  man- 
agement, and  monitor  medication  side 
effects.” 

The  use  of  “unnecessary  or  excessive 
use  of  restraints  on  prisoners  with  mental 
illness  or  requiring  suicide  precautions”  is 
to  be  prevented.  The  settlement  also  pro- 
vides for  procedures  related  to  the  release 
and  transfer  of  mentally  ill  prisoners. 

In  such  cases,  qualified  medical  staff 
is  to  be  contacted  by  RCDF  and  provided 
“a  summary  detailing  major  mental  health 
concerns  and  listing  current  medications 
and  dosages,  as  well  as  medication  history 
while  at  RCDF,  in  order  to  ensure  continu- 
ity of  care.”  Such  prisoners  are  also  to  be 
provided  a three-day  supply  of  their  medi- 
cations upon  release  or  transfer. 

Finally,  the  settlement  requires  that  all 
provisions  be  implemented  within  180  days 
and  establishes  reporting  requirements  and 
enforcement  measures. 

According  to  the  first  monitoring  report 
issued  by  independent  consultant  Lindsay 


Tennessee  County  Agrees  to  Improve 
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M.  Hayes  on  April  30,  2013,  the  jail  had 
failed  to  substantially  comply  with  almost 
all  of  the  48  provisions  in  the  settlement 
agreement.  The  following  year,  when  a 
second  monitoring  report  was  submitted  to 
the  court  on  January  28,  2014,  the  county 
was  found  in  substantial  compliance  with 
only  three  of  the  48  provisions  and  in  partial 
compliance  with  the  remaining  45.  Hayes 
noted  that  the  private  company  contracted 
to  provide  medical  and  mental  health  care 
at  the  jail,  Southern  Health  Partners,  “had 
been  unable  to  hire  an  additional  qualified 


mental  health  professional  until  early  Oc- 
tober 2013.” 

Disturbingly,  one  of  the  provisions 
found  in  only  partial  compliance  specified 
“The  County  shall  implement  comprehen- 
sive policies  and  protocols  to  ensure  that 
prisoners  at  risk  of  self  harm  are  identified, 
protected,  and  treated  in  a manner  consis- 
tent with  the  Constitution.  The  County  shall 
continuously  track  and  analyze  prisoners’ 
risk  of  self  harm  and  implement  measures  to 
protect  prisoners  by  reducing  or  eliminating 
the  risk  of  harm.” 


The  most  recent  monitoring  report  filed 
with  the  district  court,  dated  February  11, 
2015,  showed  significant  improvement  - 
including  substantial  compliance  with  33 
of  the  48  settlement  provisions  and  partial 
compliance  with  the  remaining  1 5 . Those  in 
partial  compliance  included  four  provisions 
related  to  suicide  prevention  and  10  related 
to  mental  health  care.  See:  United  States  v. 
Robertson  County , U.S.D.C.  (M.D.  Tenn.), 
Case  No.  3:13-cv-00392.  P 

Additional  source:  The  Tennessean 


Second  Circuit:  Rule  41  Dismissal  Requires  Five  Factor  Analysis 

by  Mark  Wilson 


On  September  24, 2014,  the  Second 
Circuit  Court  of  Appeals  held  that  a 
district  court  had  improperly  dismissed  a New 
York  prisoner  s lawsuit  for  failure  to  prosecute, 
without  weighing  the  required  factors. 

Federal  prisoner  Harry  Baptiste  filed 
suit  in  federal  court  against  a prison  warden 
and  three  Bureau  of  Prisons  (BOP)  doctors, 
alleging  deliberate  indifference  for  misdi- 
agnosing his  lung  condition  and  prescribing 
medication  that  may  have  exacerbated  his 
symptoms. 

On  December  11,  2010,  the  district 
court  dismissed  all  of  the  claims  except  a 
deliberate  indifference  claim  against  one 
doctor  for  refusing  to  order  a biopsy  that 
would  have  led  to  an  accurate  diagnosis. 

The  court  allowed  Baptiste  to  file 
an  amended  complaint  alleging  state  law 
negligence  or  medical  malpractice  claims 
against  two  other  doctors  within  60  days. 

On  January  14,  2011,  Baptiste  filed 
a document  entitled  “Amended  Com- 
plaint,” though  it  was  actually  a legal  brief 
purporting  to  rebut  the  allegations  of  the 
defendants’  answer. 

The  district  court  directed  the  clerk 
to  return  the  pleading  and  Baptiste  never 
filed  an  amended  complaint.  After  nearly 
two  years  of  inactivity,  the  court  issued  a 
November  16,  2012  order  to  show  cause 
why  the  suit  should  not  be  dismissed  for 
failure  to  prosecute,  under  Federal  Rule  of 
Civil  Procedure  41(b). 

Baptiste  finally  retained  counsel  who 
responded  to  the  court’s  show  cause  order. 
Citing  Baptiste’s  worsening  medical  condi- 
tion and  treatment,  and  noting  he  had  just 
secured  counsel,  his  attorney  requested 
leave  to  file  an  amended  complaint. 


The  court  then  ordered  Baptiste’s 
counsel  to  submit  “a  memorandum  showing 
good  faith  merit  against  particular  defen- 
dants” and  a plan  to  resolve  the  litigation 
within  60  days. 

His  attorney  submitted  a lengthy  brief, 
outlining  the  basis  of  Baptiste’s  claims  against 
each  defendant  and  representing  that  he  and 
defense  counsel  agreed  that  it  was  impossible 
to  resolve  the  case  within  60  days. 

The  defendants 
acknowledged  this 
impossibility  but  ar- 
gued that  the  suit 
should  be  dismissed 
due  to  Baptiste’s 
failure  “to  do  the 
admittedly  impos- 
sible.” The  district 
court  then  dismissed 
the  action  for  failure 
to  prosecute  pursuant 
to  Rule  41(b). 

Noting  that  a 
district  court  must 
weigh  five  factors 
before  dismissing 
under  Rule  41(b), 
the  Second  Circuit 
reversed  because  the 
lower  court’s  order 
did  “not  refer  to  any 
of  the  factors  rel- 
evant to  a Rule  4 1 (b) 
dismissal.” 

Analyzing  each 
of  the  five  Rule  41(b) 
factors,  the  Court  of 
Appeals  concluded 
that  “had  the  district 


court  performed  the  required  analysis,  it 
would  not  have  dismissed  the  case.”  Bap- 
tiste’s suit  was  remanded  to  the  district  court, 
where  it  remains  pending.  See:  Baptiste  v. 
Sommers,  768  F.3d  212  (2d  Cir.  2014). 
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Pollution  Prison  in  Pennsylvania 


Recently,  a group  of  human  rights 
researchers,  responding  to  letters  from 
prisoners  at  SCI  Fayette,  found  a slew  of 
environmental  dangers  and  threats  to  the 
lives,  health  and  well-being  of  hundreds  of 
prisoners,  guards  and  other  stafF  members 
at  the  prison  in  Western  Pennsylvania. 

The  Abolitionist  Law  Center  and  the 
Human  Rights  Coalition,  with  the  help 
of  the  Center  for  Coalfield  Justice,  sent 
questionnaires  into  the  facility  and  visited 
prisoners  willing  to  talk. 

They  found  that  the  prison,  built  in  the 
midst  of  a massive  coal  waste  dump  filled 
to  the  brim  with  toxic  fly  ash,  caused  or  was 
a significant  contributor  to  nearly  a dozen 
cancer  deaths  and  serious  life-threatening 
diseases  and  disorders.  [See:  PLN,  April 
2015,  p.42]. 

The  Abolitionist  Law  Center  and 
Human  Rights  Coalition  investigated  the 
claims,  researched  the  science  and  came 
up  with  a damning  25-page  report.  The 
report,  entitled  “No  Escape:  Exposure  to 
Toxic  Coal  Waste  at  State  Correctional 
Institution  Fayette,”  reads  like  a horror 
story  of  medical  neglect,  callousness  and 
human  suffering. 

In  addition  to  1 1 fatal  cases  of  cancer, 
half-a-dozen  other  prisoners  have  been 
diagnosed  with  cancer,  others  suffer  from 
respiratory  ailments  and  58%  of  the  ques- 
tionnaire respondents  claimed  undiagnosed 
ailments,  including  boils,  cysts  and  both 
internal  and  external  swellings  throughout 
their  bodies. 

One  Fayette  prisoner,  Marcus  Santos, 
experienced  swelling  in  his  throat  and  on 
his  face,  arms  and  legs.  He  was  afraid  he 
would  choke  to  death.  Santos  wrote  to 
investigators: 

I suffered  almost  every  day  of  the  15 
months  I was  at  that  prison.  I almost  died 
due  to  throat  swelling  several  times.  Given 
turns  for  throat  swelling  aiid  told  that  if  I 
start  choking  there  is  nothing  that  he  can  do 
for  me.  At  that  point  it  became  clear  to  me  that 
I am  being  left  for  dead.  With  no  other  course 
to  take  or  relief  in  sight  I called  my  brother 
ajid  told  him  that  I don’t  believe  I’m  going 
to  make  it  through  the  rest  of  my  time  ajid  to 
please  take  care  of  my  son. 

The  ALC/HRC  report  is  full  of  such 
heart-rending  contents  and  events.  The 


by  Mumia  Abu-Jamal 

culprit  here  is  the  wide  array  of  chemicals 
in  the  surrounding  dump  site  from  the  fly 
ash  and  coal  waste,  which  includes  mer- 
cury, lead,  arsenic,  hexavalent  chromium, 
cadmium,  boron  and  thallium. 

The  other  culprit?  The  Pennsylvania 
Department  of  Corrections,  which  chose 
to  build  a prison  in  the  midst  of  a toxic 
waste  dump. 

In  Pennsylvania,  every  prison  sentence 
can  be  a death  sentence.  Fi 


The  Pennsylvania  Supreme  Court 
has  accepted  the  voluntary  disbarment 
of  one  of  the  high  court’s  former  jurists 
who  was  convicted  in  2013  on  corruption 
charges.  Former  Justice  Joan  Orie  Melvin, 
58,  was  also  ordered  to  come  up  with  new 
wording  for  an  apology  she  was  required  to 
write  to  judges  across  the  state. 

The  Supreme  Court  accepted  Melvin’s 
surrender  of  her  law  license  on  January  15, 
2015  and  announced  that  action  a day  later. 
Melvin  had  agreed  in  December  2014  to 
give  up  her  license  following  her  conviction 
for  using  state  employees  on  state  time  to 
work  on  her  2003  and  2009  Supreme  Court 
election  campaigns. 

At  a November  4,  2014  hearing,  Al- 
legheny County  Judge  Lester  Nauhaus 
ordered  Melvin  to  rewrite  an  apology  he 
had  previously  ordered  her  to  send  to  mem- 
bers of  the  state’s  judiciary.  The  hearing  was 
the  result  of  a complaint  lodged  by  the  Al- 
legheny County  District  Attorney’s  office. 

“This  isn’t  an  apology,”  Nauhaus 
told  Melvin’s  attorney,  Patrick  Casey,  in 
response  to  letters  mailed  by  Melvin  in 
October  2014.  “I  want  this  thing  to  come  to 
an  end.  I don’t  know  why  you  sent  these  out, 
Mr.  Casey,  but  these  are  unsatisfactory.” 

Following  her  conviction  for  theft  of 
services,  conspiracy  and  misappropria- 
tions, Nauhaus  had  sentenced  Melvin  to 
pose  for  a photograph  in  handcuffs  and  to 
sign  apologies  on  hundreds  of  copies  of  the 
photo  to  be  sent  to  every  judge  in  the  state. 
The  requirement  to  pose  in  cuffs  was  later 


Mumia  Abu-Jamal,  a PLN  columnist  ajid 
former  death  row  prisoner,  is  incarcerated  at 
a state facility  in  Pennsylvajiia. 

Source:  “No  Escape:  Exposure  to  Toxic  Goal 
Waste  at  State  Correctional  histitutioji 
Fayette,”  available  from:  Abolitionist  Law 
Center,  P.O.  Box  8654,  Pittsburgh,  PA  15221 
( www.  abolitionistlawcenter.  org)  or  Humaji 
Rights  Coalition,  5169  Penn  Avenue,  Pitts- 
burgh, PA  15224  (www.hrcoalition.org) 


removed  by  a Superior  Court.  [See:  PLN, 
Feb.  2015,  p.38;  Sept.  2014,  p.56j. 

“You  brought  shame  to  the  judiciary,” 
Nauhaus  had  told  Melvin  when  announcing 
the  sentence.  “There  are  500  members  of 
the  judiciary  who  have  been  tarnished  by 
your  behavior.” 

During  the  November  2014  hearing, 
Nauhaus  also  reinstated  Melvin’s  house  ar- 
rest and  requested  that  she  wear  a monitoring 
bracelet.  He  rescinded  part  of  the  previous 
sentencing  order  that  required  her  to  com- 
plete community  service  at  a Pittsburgh  soup 
kitchen.  Under  the  new  conditions,  Melvin 
will  only  be  allowed  out  of  her  house  for 
church  and  Catholic  holy  days. 

Nauhaus  ordered  the  apology  reworded 
after  chastising  the  former  justice  for  failing 
to  learn  her  lesson.  “The  attempt  to  have 
the  defendant  have  any  kind  of  humility 
has  failed,”  he  said. 

Nauhaus  complained  that  the  apology 
letters,  which  listed  the  name  of  Casey’s 
law  firm,  Myers  Brier  & Kelly  LLP,  had 
the  appearance  of  being  mass  produced  on  a 
copier  and  all  carried  the  same  salutation:  to 
“members  of  the  Pennsylvania  Judiciary.” 

In  the  letter,  Melvin  complained  of  be- 
ing humiliated  and  distressed  by  Nauhaus’ 
order  to  write  the  apologies.  She  also  said 
she  wished  that  she  had  been  more  “diligent” 
in  keeping  an  eye  on  her  staff  members  and 
making  sure  they  were  more  aware  that  they 
weren’t  allowed  to  engage  in  political  activ- 
ity while  on  the  state’s  time  clock. 

Nauhaus  ordered  Melvin  to  personalize 
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Nevada  Jail  Charges  Prisoners  for  Meals, 
Medical  Care  to  Defray  Costs 

by  Michael  Brodheim 


the  letters  and  submit  them  for  his  approval 
prior  to  re-mailing  them.  He  decided  not  to 
require  Melvin  to  handwrite  the  apologies. 

Melvin  - whose  sister,  Jane  Orie,  a 
former  Pennsylvania  state  senator,  was  sen- 
tenced to  2!4  to  10  years  in  prison  on  similar 
charges  - originally  had  been  sentenced  on 
May  7,  2013  to  three  years’  house  arrest, 
two  years  on  probation  and  community  ser- 
vice. Nauhaus  had  also  sentenced  Melvin’s 
other  sister,  Janine  Orie,  an  office  secretary 
whom  prosecutors  reportedly  said  was  the 
“linchpin”  of  the  conspiracy,  to  one  year  of 
house  arrest.  She  was  also  ordered  to  write 
letters  of  apology. 

Nauhaus  did  not  sentence  Melvin  to 
serve  time.  “I  have  always  believed  prison 
is  for  dangerous  people,”  he  told  her.  “I  also 
believe  putting  you  in  prison  is  going  to  cost 
taxpayers  a fortune.”  In  finding  a prison 
term  to  be  inappropriate,  Nauhaus  rejected 
a request  by  Assistant  District  Attorney 
Lawrence  Claus  that  Melvin  be  jailed. 

Nauhaus  further  told  Melvin  that,  in 
spite  of  the  state’s  rhetoric  regarding  her 
misuse  of  public  employees  to  assist  in  her 
election  campaigns  for  Pennsylvania’s  high 
court,  he  did  not  believe  her  to  be  “an  evil 
person”  - though  he  did  accuse  her  of  being 
arrogant  and  said  “in  your  heart  of  hearts, 
you  don’t  believe  you  did  anything  wrong.” 

In  speaking  on  the  record  at  her  sen- 
tencing hearing,  Melvin  made  no  references 
to  the  state  or  taxpayers  and  instead  directed 
her  comments  to  her  six  children  who  were 
seated  in  the  courtroom  gallery. 

“I  have  always  prided  myself  on  be- 
ing a role  model  to  my  children,”  she  said. 
“I’m  sorry  for  the  loss,  pain  and  suffering 
you  have  endured  for  the  last  five  years.” 

After  the  sentencing,  Melvin’s  hus- 
band, an  executive  vice  president  and 
chief  investment  officer  with  the  firm  C.S. 
McKee  Investment  Managers,  blasted  Nau- 
haus, calling  him  - ironically  - one  of  “the 
most  corrupt  judges  in  Allegheny  County.” 

Melvin  was  paid  $195,309  annually 
until  the  state  Court  of  Judicial  Discipline 
halted  her  salary  in  August  2012.  She 
continued  to  receive  healthcare  benefits, 
however,  until  she  resigned  from  the  court 
on  May  1,  2013.  Nauhaus  also  called  for 
Melvin’s  pension  fund  to  be  depleted  and 
ordered  her  to  pay  $55,000  in  fines  and 
court  costs.  P 

Sources:  Pittsburgh  Post-Gazette,  www. 
tribhve.com,  Associated  Press 


Overcrowding  at  Nevada’s  Elko 
County  jail  is  expected  to  ease  with 
the  scheduled  completion  of  an  addition 
to  the  facility,  while  the  jail  continues  to 
work  on  correcting  deficiencies  reported  in 
a Nevada  Department  of  Health  and  Hu- 
man Services  (HHS)  citation  filed  in  the 
wake  of  a complaint  by  a female  prisoner. 

The  April  2013  citation  faulted  the  jail 
for  failing  to  meet  state  standards  in  five  ar- 
eas, most  critically  by  providing  only  half  as 
many  toilets  for  female  prisoners  as  required 
by  HHS  guidelines.  Instead  of  having  one 
toilet  for  every  eight  prisoners,  the  facility 
provided  just  one  for  every  16  prisoners. 

To  bring  the  facility  into  compliance, 
the  county  transferred  long-term  female 
prisoners  to  jails  in  other  counties,  but  Lt. 
Kevin  McKinney  said  that  solution  costs 
$50  per  prisoner  per  day  and  is  not  designed 
to  be  long-term. 

“It’s  a temporary  fix,”  he  stated.  “We’re 
going  to  have  to  bring  them  back  sooner  or 
later  because  right  now  we’re  traveling  back 
and  forth  for  court.” 

Undersheriff  Clair  Morris  said  other 
steps  implemented  by  the  jail  include  the 
release  of  women  charged  with  misdemean- 
ors, who  are  instructed  to  return  for  court 
dates.  She  said  the  steps  are  designed  to 
keep  the  facility  in  compliance  with  state 
regulations  until  new  bathrooms  are  built. 

Other  problems  noted  in  the  HHS 
citation  included  faulty  water  pressure  to  a 
bathroom  in  one  of  the  cell  blocks  housing 
female  prisoners  and  damage  to  a shower 
wall  in  another  cell  block.  According  to  the 
citation,  the  jail  was  threatened  with  imme- 
diate suspension  of  its  permit  if  it  failed  to 
comply  with  the  HHS-mandated  guidelines. 

In  addition  to  improvements  to  the 
women’s  section  of  the  jail,  construction 
is  expected  to  be  completed  by  summer 
2015  on  a two-story,  84-bed  addition  to 
the  facility. 

“The  main  goal  and  purpose  of  the 
project  is  to  create  additional  cell  space  for 
inmates,”  said  Jennifer  Back,  project  man- 
ager for  Ormaza  Construction,  Inc.  “Elko 
has  seen  an  increase  in  population  due  to 
job  openings  in  the  mining  and  industrial 
fields.  With  this  comes  the  demand  for 


more  county-  and  city-owned  [correctional] 
facilities.” 

Undersheriff  Morris  told  the  Elko 
Daily  Free  Press  that  the  jail  averages 
between  130  and  140  prisoners  per  day, 
around  10%  over  capacity. 

She  said  the  jail  has  started  charging 
prisoners  for  meals,  booking  fees  and 
medical  visits  in  an  effort  to  reduce  costs. 
Beginning  on  April  1, 2014,  prisoners  were 
required  to  pay  a $5.00  booking  fee,  $6.87 
per  day  for  all  meals  and  $10.00  for  a rou- 
tine medical  request.  The  fees  are  deducted 
from  a prisoner’s  account  or  are  collected 
if  they  are  released  and  later  return  to  jail 
with  money  on  their  person. 

Morris  indicated  the  new  fees  are 
designed  to  defray  a portion  of  the  cost 
of  housing  prisoners,  which  reached  $3.4 
million  in  2013.  “Why  should  the  taxpay- 
ers have  to  pay  all  of  that?”  she  asked.  “... 
They’re  paying  the  bill  and  it’s  a big  one.” 

Morris  said  that  with  the  exception  of 
meal  fees,  the  charges  are  similar  to  fees  at 
jails  across  the  state.  The  Elko  County  jail 
is  the  only  facility  in  Nevada  that  charges 
prisoners  for  meals  - which  led  to  objec- 
tions by  the  state  ACLU  chapter. 

“I  was  aghast  that  anyone  was  even 
thinking  of  doing  this,”  said  Nevada  ACLU 
executive  director  Tod  Story.  “There  is  no 
value  in  trying  to  punish  them  further  than 
the  sentence  that  they  are  already  serving.” 

“[The  fees]  are  very  minimal  compared 
to  the  country  or  the  rest  of  the  state,”  coun- 
tered Support  Services  Manager  Annette 
Kerr,  who  said  the  fees  are  charged  based 
on  the  prisoner’s  ability  to  pay.  “No  one  is 
being  denied  services....  Everyone  gets  the 
emergency  services.  Everyone  gets  meals,” 
she  added. 

Kerr  further  noted  that  all  of  the  fees 
are  earmarked  to  support  the  prisoners  at 
the  facility,  not  for  guards’  wages  or  capital 
expenses.  Prisoners  who  work  at  the  jail 
will  not  have  to  pay  for  meals,  nor  will  those 
held  less  than  24  hours.  Pre-trial  detainees 
who  are  found  not  guilty  will  have  any  fees 
reimbursed.  P 

Sources:  www.elkodaily.com,  www.correc- 
tionalnews.com,  Associated  Press 


Prison  Legal  News 


61 


June  2015 


$49.95 


Disciplinary  Self-Help  Litigation  Manual,  Second  Edition 
Dan  Manville 

ISBN:  978-0-9819385-2-3  • Paperback,  368  pages 

The  Disciplinary  Self-Help  Litigation  Manual,  Second  Edition,  by  Dan  Manville,  is  the  third  in  a series  of  books  by  Prison 
Legal  News  Publishing.  It  is  designed  to  inform  prisoners  of  their  rights  when  faced  with  the  consequences  of  a 
disciplinary  hearing. This  authoritative  and  comprehensive  work  educates  prisoners  about  their  rights  throughout 
this  process  and  helps  guide  them  at  all  stages,  from  administrative  hearing  through  litigation.  The  Manual  is  an 
invaluable  how-to  guide  that  offers  step-by-step  information  for  both  state  and  federal  prisoners,  and  includes  a 
50-state  analysis  of  relevant  case  law  and  an  extensive  case  law  citation  index. 


The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  $49.95 

Brandon  Sample 

ISBN:  978-0-9819385-1-6  • Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of  books  by  Prison  Legal  News  Publishing 
designed  to  help  pro-se  prisoner  litigants  identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This 
book  is  an  invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts  have  granted  habeas  relief 
to  prisoners  whose  attorneys  provided  ineffective  assistance  of  counsel. 


Prisoners'  Guerrilla  Handbook  to  Correspondence  Programs 

in  the  United  States  and  Canada,  3rd  Edition  special  sale  price: 

Jon  Marc  Taylor  $35 

ISBN:  978-0-9819385-0-9  • Paperback,  224  pages 

Author  Jon  Marc  Taylor's  third  edition  of  the  Prisoners'  Guerrilla  Handbook  to  Correspondence  Programs  in  the  United 
States  and  Canada  is  the  latest  version  of  this  unique  and  highly  successful  guidebook  for  the  prisoner-student.  This 
invaluable  tool  and  how-to  manual  provides  the  reader  with  step-by-step  instructions  to  find  the  appropriate  edu- 
cation program  for  correspondence  high  school,  vocational,  paralegal,  undergraduate  and  graduate  courses  offered 
in  the  U.S.  and  Canada.  This  is  the  second  book  published  by  Prison  Legal  News  Publishing. 


Prisoners'  Self-Help  Litigation  Manual,  4th  Edition  $45.95 

John  Boston  & Dan  Manville 

ISBN:  978-0-1 953744-0-7  • Paperback,  960  pages 

The  Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition,  is  an  indispensable  guide  for  pris- 
oner litigants  and  prisoner  advocates  seeking  to  understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to 
protect  those  rights.  Clear,  comprehensive,  practical  advice  provides  prisoners  with  everything  they  need  to  know 
about  conditions  of  confinement,  civil  liberties  in  prison,  procedural  due  process,  the  legal  system,  howto  actually 
litigate,  conducting  effective  legal  research  and  writing  legal  documents.  It  is  a roadmap  on  how  to  win  lawsuits. 
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Arizona:  Sergio  Aguilar,  51,  incarcer- 
ated at  the  Towers  Jail  in  Phoenix,  died 
on  November  4,  2014  following  a fight 
among  several  prisoners  that  reportedly 
started  over  a commissary-related  issue. 
The  Maricopa  County  Sheriff’s  Office  said 
the  incident  was  a “racially  divided  brawl” 
and  Aguilar  had  been  punched  in  the  face. 
He  was  found  unconscious  and  placed  on 
a ventilator,  then  died  several  days  later;  he 
had  been  jailed  on  a probation  violation. 

Brazil:  On  October  14, 2014,  at  least 
six  prisoners  were  tossed  from  rooftops 
and  12  guards  taken  hostage  in  yet  another 
uprising  at  a Brazilian  prison.  No  deaths 
were  reported  at  the  Guarapuava  facility 
but  at  least  eight  people  were  injured;  the 
riot  began  when  about  40  prisoners  over- 
powered guards  while  on  a work  detail.  PLN 
has  reported  numerous  times  on  Brazil’s 
troubled  prison  system.  Severe  overcrowd- 
ing, bad  food  and  poor  treatment  were  cited 
as  the  reasons  for  the  latest  unrest. 

California:  Two  men  who  worked  as 
guards  at  the  Salinas  Valley  State  Prison 
were  arrested  on  September  18,  2014  in 
connection  with  the  death  of  a man  they 
had  fought  outside  a bar.  Sergio  Aranda 
and  Travis  Woolf  are  accused  of  voluntary 
manslaughter  because  the  sheriff’s  office 
could  not  prove  that  they  intended  to  kill 
54-year-old  Alvaro  Medrano  in  the  clash 
outside  the  Elkhorn  Bar. 

California:  On  November  6,2014,  the 
Sacramento-based  Criminal  Justice  Legal 
Foundation,  a victims’  rights  group,  sued 
state  officials  in  an  attempt  to  end  continued 
delays  in  the  executions  of  death  row  prison- 
ers. California  has  not  put  anyone  to  death 
since  2006  and  the  group  contends  that  the 
legal  challenges  that  have  halted  executions 
affect  the  families  of  victims.  A federal 
judge  in  Los  Angeles  noted  that  more  than 
900  people  have  been  sentenced  to  death  in 
California  in  the  last  35  years,  but  only  13 
have  been  executed.  Most  California  death 
row  prisoners  die  of  natural  causes. 

Canada:  Threats  from  a violent  drug 
dealer  connected  to  the  Hells  Angels  contrib- 
uted to  former  Edmonton  Remand  Centre 
guard  James  Johnstone’s  decision  to  smuggle 
drugs  into  the  facility.  On  October  20, 2014, 
a judge  ruled  that  Johnstone  had  been  “under 
duress”  and  responded  to  his  guilty  plea  with 
a reduced  sentence  of  12  months  on  house 
arrest  and  curfew  requirements  for  an  addi- 


News  in  Brief 

tional  12  months.  Johnstone  will  also  perform 
community  service  and  undergo  counseling 
for  substance  abuse  and  depression.  He  had 
faced  4 to  6 years  in  prison  for  his  role  in  the 
smuggling  scheme. 

Florida:  Former  Palm  Beach  Sheriff’s 
Office  jail  guard  Vantavia  Jackson-Johnson 
was  found  guilty  on  August  15, 2014  of  of- 
ficial misconduct,  culpable  negligence  and 
accessory  charges  stemming  from  a 2010 
incident  in  which  she  helped  fellow  guard 
Derrick  Antonio  Daniels  cover  up  a fight 
he  had  arranged  between  two  prisoners. 
Jackson-Johnson  was  sentenced  in  Sep- 
tember 2014  to  90  days  in  jail.  Daniels  was 
convicted  of  official  misconduct  and  culpable 
negligence  for  his  role  in  allowing  prisoner 
Taurus  Turnquest  into  Lajuane  Dunnaway’s 
cell,  which  resulted  in  Dunnaway  being 
stabbed  in  the  neck.  Daniels’  sentencing  was 
postponed  but  the  presiding  judge  hinted 
that  his  sentence  would  be  harsher. 

Florida:  A former  worker  at  the  G4S 
Youth  Services-operated  Okeechobee  Youth 
Treatment  Centerwas  arrested  on  August28, 
2014,  accused  of  having  sex  with  a teenager 
held  at  the  juvenile  facility.  Sara  Erin  Martin 
was  identified  by  the  17-year-old  as  the  staffer 
who  gave  him  a 120  bill  and  had  sex  with 
him  multiple  times.  The  teen  drew  pictures 
of  Martin’s  tattoos  as  proof  of  his  allegations. 
The  Florida  Department  of  Juvenile  Justice 
released  a statement  saying  “no  youth  should 
ever  be  subjected  to  such  abuse  by  an  adult 
entmsted  with  their  care  and  well-being.” 

Georgia:  Three  Gwinnett  County 
jail  employees  were  arrested  in  separate 
incidents  in  a one-month  period  between 
October  and  November  2014.  On  October 
10, 2014  a nurse  employed  by  private  con- 
tractor Corizon  Health  was  arrested  and 
charged  with  felony  sexual  assault  against 
a person  in  custody.  Cheryl  Lynn  Bates, 
44,  is  accused  of  having  multiple  sexual  en- 
counters with  a prisoner  at  the  jail.  Another 
Corizon  nurse, Theresa  Cathrina  Smart,  was 
arrested  on  October  31, 2014  on  theft  and 
illegal  drug  distribution  charges.  The  third 
arrest  came  on  November  5,  2014  when 
former  deputy  Lisa  Ziglar  was  charged 
with  sexual  assault  after  her  inappropriate 
relationship  with  a prisoner  was  discovered. 

Georgia:  Kodie  Thomas  Frank  DiDi- 
ego  and  his  mother,  Denise  Krieger,were  two 
of  at  least  22  people  charged  in  a fraud  and 
racketeering  case  that  authorities  said  could 


involve  as  many  as  1,000  victims.  Details 
about  the  scheme  emerged  during  a July 
2014  bond  hearing.  DiDiego  and  Krieger 
are  accused  of  stealing  credit  card  informa- 
tion and  using  it  to  deposit  funds  into  the 
accounts  of  prisoners  at  the  Bibb  County  jail 
in  exchange  for  kickbacks.  A judge  denied 
DiDiego  bond,  and  he  pleaded  guilty  on 
March  16,2015  to  racketeering  and  violat- 
ing Georgia’s  Street  Gang  Terrorism  and 
Prevention  Act.  He  was  sentenced  to  eight 
years  in  prison  followed  by  seven  years  of 
probation;  Krieger ’s  case  remains  pending. 

Georgia:  Harry  Randall  Withers, 
incarcerated  at  the  Cobb  County  jail, 
was  indicted  on  October  9,  2014  after  he 
claimed  that  he  had  been  exposed  to  the 
Ebola  virus  shortly  before  being  locked  up. 
Withers,  who  was  booked  on  a drunken 
driving  charge,  told  jail  officials  that  he 
had  been  in  Africa;  however,  a check  of 
his  passport  revealed  that  he  had  not  left 
the  United  States  since  2005.  Withers  was 
charged  with  three  counts  of  making  false 
statements;  his  lies  had  caused  a portion  of 
the  jail  to  be  shut  down.  He  pleaded  guilty 
in  December  2014  and  received  a 10-year 
suspended  sentence. 

Hawaii:  At  an  October  9,  2014  trial, 
details  about  the  inner  workings  of  the 
Hawaiian  “USO  Family”  gang  emerged  as 
attorneys  for  former  Halawa  Correctional 
Facility  guard  Feso  Malufau  defended  him 
against  conspiracy  charges.  Malufau,  55, 
was  accused  of  smuggling  cigarettes,  drugs 
and  other  contraband  into  the  facility,  but 
defense  counsel  Barry  Edwards  maintained 
that  Malufau  had  been  framed.  Prosecutors 
claimed  Malufau  had  “traded  his  integrity 
for  cash. ’’The  jury  sided  with  the  state  and 
found  Malufau  guilty;  he  was  sentenced  to 
97  months  in  prison  on  February  11,2015. 
PLN  previously  reported  Malufau’s  indict- 
ment. [See:  PLN,  May  2014,  p.56]. 

Idaho:  Former  jail  janitor  Brandon 
Salvensen  will  serve  20  days  in  the  Mini- 
Cassia  Criminal  Justice  Center  in  Burley, 
where  he  had  been  previously  employed,  af- 
ter accepting  a plea  deal  on  October  7,2014. 
Salvensen  was  accused  of  moving  a female 
prisoner  into  an  area  out  of  camera  range, 
then  touching  her  sexually.  Cassia  County 
Magistrate  Judge  Blaine  Cannon  imposed  a 
sentence  that  included  180  days  in  jail  with 
160  suspended,  a 11,000  fine,  supervised 
probation,  restitution  and  court  costs.  As 
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part  of  the  plea  bargain,  Salvensen’s  felony 
charge  of  sexual  conduct  with  an  inmate 
was  reduced  to  misdemeanor  battery. 

Illinois:  Football  player,  longtime 
prosecutor,  school  board  president,  sports 
broadcaster,  university  educator  - and 
murderer?  The  Associated  Press  reported 
on  October  12,  2014  that  Quincy  native 
and  well-known  local  personality  Curtis 
Lovelace  was  charged  with  first-degree  mur- 
der in  connection  with  the  death  of  his  first 
wife.  Lovelace  is  accused  of  killing  38-year- 
old  Cory  Lovelace  on  Valentine’s  Day  in 
2006.  He  claimed  that  his  wife  had  been 
sick  for  several  days  and  he  returned  home 
after  taking  his  children  to  school  to  find  her 
dead.  A coroner’s  inquest  was  inconclusive, 
and  the  case  was  never  closed.  Police  enlisted 
two  pathologists  who  determined  that  Cory 
Lovelace  had  been  suffocated. 

Illinois:  In  April  2012,  Lake  County 
officials  hired  an  attorney  to  investigate 
whether  misconduct  or  neglect  by  jail  staff 
had  contributed  to  the  death  of  prisoner 
Eugene  Gruber,  51,  who  died  on  March  3, 
2012,  several  months  after  a violent  alter- 
cation with  guards  left  him  paralyzed  due 
to  a broken  neck.  [See:  PLN,  Oct.  2013, 
p.32].  His  death  was  ruled  a homicide  and 
the  county  settled  a civil  lawsuit  filed  by 
Gruber’s  family  for  nearly  12  million.  Two 
guards,  Rodney  Holmes,  44,  and  Robert 
Schlesser,  49,  were  indicted  on  official 
misconduct  charges  on  October  30,  2014, 
accused  of  paralyzing  Gruber  while  at- 
tempting to  book  him  into  the  jail. 

Illinois:  Cook  County  SherifFThomas 
J.  Dart  held  a news  conference  on  October 
21,  2014  to  detail  the  arrests  of  jail  guard 
Jason  “Murda”  Marek,  three  prisoners  and 
the  prisoners’  girlfriends  in  a unique  plot 
that  smuggled  marijuana,  tobacco  and 
booze  into  the  Cook  County  Jail.  Pearlisa 
“Wang  Wang”  Stevenson,  the  girlfriend  of 
prisoner  Thadieus  “ Weasy”  Goods , allegedly 
made  sandwiches  that  were  hollowed  out  to 
conceal  the  contraband.  She  then  delivered 
the  sandwiches  to  Marek,  who  brought  the 
contraband  into  the  jail  for  resale  to  prison- 
ers at  up  to  five  times  street  value. 

Kentucky:  On  October  20,  2014, 
James  Johnson,  a former  guard  at  the  Ken- 
tucky Correctional  Institution  for  Women, 
was  sentenced  to  seven  years  of  probation 
and  a diversion  program  but  received  no 


prison  time  for  sexually  assaulting  several 
prisoners.  Johnson  admitted  to  the  miscon- 
duct and  accepted  a plea  deal  on  charges 
of  official  misconduct,  sexual  abuse  and 
trafficking  in  a controlled  substance.  Inves- 
tigators said  he  supplied  the  prisoners  with 
drugs  prior  to  abusing  them. 

Maryland:  Latiqwa  Mayes,  a 20-year- 
old  Baltimore  woman,  received  six  years  in 
prison  on  November  2,  2014  for  contrib- 
uting to  the  death  of  Donald  Robinson. 
According  to  news  reports,  Robinson  had 
previously  assaulted  a friend  of  Mayes  and 
she  was  unhappy  with  the  punishment  he 
received.  In  retaliation,  when  she  spot- 
ted Robinson  walking  down  the  street  in 
September  2013  she  began  to  scream,  “He 
raped  me!  He’s  a sex  offender!”  An  angry 
mob  led  by  Mayes’  father  confronted  and 
beat  Robinson.  He  was  able  to  escape  but 
died  several  hours  later  from  his  injuries, 
which  exacerbated  a pre-existing  medical 
condition.  Mayes’  father,  Willie  Mayes, 
was  sentenced  to  10  years  in  prison  with  8 
years  suspended. 

Massachusetts:  Three  guards  em- 
ployed at  the  Bridgewater  State  Hospital 
were  fired  on  September  25,  2014  after 
an  investigation  determined  they  were  re- 
sponsible for  the  restraint-related  death  of 
schizophrenic  prisoner  Joshua  K.  Messier, 
23,  in  2009.  [See:  PLN,  May  2014,  p.53]. 
The  firings  of  Derek  Howard,  George 
A.  Billadeau  and  John  C.  Raposo  are  in 
addition  to  the  resignations  of  DOC  Com- 
missioner Luis  S.  Spencer  and  an  assistant 
deputy  commissioner.  The  State  of  Massa- 
chusetts and  MHM  Correctional  Services, 
a private  company  contracted  to  provide 
medical  and  mental  health  care  at  Bridge- 
water,  settled  a lawsuit  filed  by  Messier’s 
family  for  $3  million  in  March  2014. 

Michigan:  Timothy  Bernhardt,  a 
former  Kent  County  jail  sergeant,  pleaded 
guilty  to  maintaining  a drug  house  on  Oc- 
tober 20,2014.  Bernhardt,  along  with  fellow 
guards  Brian  Tennant,  Todd  VanDoorne 
and  Michael  Frederick,  was  charged  with 
marijuana-related  felonies  after  evidence 
was  discovered  indicating  the  guards  had 
possessed  weed-infused  butter.  Bernhardt 
and  Tennant  each  pleaded  guilty,  agreeing 
to  give  up  their  law  enforcement  careers 
and  testify  against  the  other  guards.  Ten- 
nant was  sentenced  to  five  years’  probation 
while  Bernhardt  passed  away  on  November 
16,  2014,  just  weeks  before  his  scheduled 
sentencing.  VanDoorne  and  Frederick  are 


appealing  a judge’s  decision  that  their  in- 
terrogation and  a search  without  a warrant 
were  proper. 

Mississippi:  A photo  of  prisoner  Tril- 
ando  Johnson  posted  on  Facebook  sparked 
both  a criminal  and  internal  investigation 
at  the  troubled  Hinds  County  Detention 
Center.  Johnson  was  featured  in  the  photo 
eating  a turkey  leg  from  the  Mississippi  State 
Fair.  Hinds  County  Sheriff’s  Department 
spokesman  Othor  Cain  told  the  Clarion  Led- 
ger on  October  8,2014  that  jail  officials  were 
aware  the  tasty  treat  had  been  smuggled  into 
the  facility,  but  no  charges  have  been  filed 
pending  the  outcome  of  the  investigation. 
Authorities  suspect  a jail  employee  provided 
Johnson  with  the  turkey  leg. 

Myanmar:  Myanmar’s  Ministry  of 
Information  announced  on  October  7,2014 
that  President  Thein  Sein  had  pardoned 
more  than  3,000  prisoners  in  honor  of  a full 
moon  festival  in  the  predominately  Buddhist 
country  formerly  known  as  Burma.  Informa- 
tion minister  and  presidential  spokesman  U 
Ye  Htut  said  the  president  made  his  pardon 
decision  based  on  humanitarian  grounds. 
Any  prisoner  who  had  served  at  least  one 
year  and  had  less  than  six  months  remaining 
to  serve  was  eligible  for  release. 

New  Hampshire:  On  October  31, 
2014,  Seth  Mazzaglia,  who  is  now  serving 
a life  sentence  for  murder,  pleaded  guilty  to 
attempted  escape  charges  and  was  sentenced 
to  an  additional  3%  to  7 years  in  prison.  Maz- 
zaglia apparently  hatched  the  escape  plot 
while  incarcerated  at  the  Strafford  County 
jail  awaiting  trial  on  the  murder  charge.  He 
enlisted  the  aid  of  his  cellmate,  Ryan  Bach- 
man, whom  he  entrusted  to  obtain  guns, 
two  getaway  cars,  small  explosives  and  a 
boat  to  leave  the  United  States.  According 
to  Bachman,  who  testified  for  the  prosecu- 
tion, Mazzaglia  also  told  him  to  buy  drugs 
for  resale  to  help  fund  the  escape.  Bachman 
said  he  didn’t  want  to  tell  Mazzaglia  the  plan 
wouldn’t  work.  “I  was  in  there  with  someone 
who  was  clearly  psychopathic,”  he  said.  “I 
am  not  going  to  tell  a crazy  person  they  are 
crazy  when  I have  to  share  a cell  with  them. 
That’s  just  not  smart.” 

New  Mexico:  Convicted  of  second- 
degree  murder  for  the  stabbing  death  of 
fellow  prisoner  Adam  Avalos,  Dominic 
Martin  Montoya,  38,  was  sentenced  on 
October  27,  2014  to  26  years  in  prison 
to  be  served  consecutively  to  a 5714-year 
sentence  for  a previous  homicide.  Montoya 
maintained  that  he  had  blacked  out  dur- 
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ing  Avalos’  murder  and  raised  an  insanity 
defense  to  the  killing,  during  which  he  cut 
off  Avalos’  right  ear. 

New  York:  A fire  that  broke  out  in  the 
laundry  room  of  the  Cayuga  Correctional 
Facility  on  October  19,  2014  resulted  in 
the  evacuation  of  117  prisoners.  Of  those, 
59  were  displaced  from  their  dorm  units 
and  had  to  be  placed  in  alternative  housing 
due  to  smoke  damage.  The  prisoners  were 
able  to  return  to  their  units  the  next  day; 
the  cause  of  the  fire  is  being  investigated. 

Nigeria:  Over  2,000  prisoners  have 
escaped  from  Nigerian  prisons  and  jails 
over  the  last  five  years.  Most  of  the  escapes 
have  occurred  amid  attacks  on  the  facilities 
by  Boko  Haram,  an  Islamist  militant  group. 
Nigerian  Prison  Services  data  revealed  that 
the  country’s  prisons  and  jails  hold  around 
57,000  prisoners.  In  one  attack  on  Novem- 
ber 1,  2014, 145  prisoners  escaped  from  a 
facility  in  Nigeria’s  Kogi  state.  Boko  Haram 
also  claimed  responsibility  for  an  attack  on 
the  same  facility  in  February  2012  which 
freed  more  than  100  prisoners. 

Ohio:  On  October  6,2014,  about  100 
prison  workers  picketed  at  the  headquarters 
of  the  state  Department  of  Rehabilitation 
and  Correction.  The  workers  claimed  that 
staff  shortages,  poor  quality  privatized 
food  service,  overcrowding  and  breaches 
in  security  contributed  to  a prison  envi- 
ronment that  was  “more  dangerous  than 
ever,”  according  to  Ohio  Civil  Service 
Employees  Association  chapter  president 
Phil  Morris.  Prison  officials  responded  to 
the  protest  by  releasing  a statement  saying 
the  agency’s  goals  are  identical  to  those  of 


the  union,  “which  is  to  operate  safe  and 
secure  prisons.” 

Ohio:  Former  Fairfield  County  Clerk 
of  Courts  Deborah  Smalley  was  sentenced 
on  September  29, 2014  to  serve  18  months 
in  the  Wheeling  Street  Jail  after  entering  a 
guilty  plea  to  theft  in  office  and  attempted 
theft  in  office.  Smalley  will  also  pay  resti- 
tution and  serve  three  years  of  post-release 
supervision;  she  will  not  be  eligible  for  early 
release  because  she  had  served  as  a public 
official,  and  will  also  never  be  able  to  hold 
public  office  in  Ohio  again.  Smalley’s  hus- 
band, David,  pleaded  guilty  to  two  felonies 
in  connection  with  the  theft  and  received 
90  days  in  jail. 

Ohio:  In  December  2014,  the  Ohio 
Department  of  Rehabilitation  and  Cor- 
rection scrapped  a program  in  which  a 
1170,000  balloon-shaped  unmanned  drone, 
called  an  aerostat,  was  used  to  provide 
outdoor  surveillance  at  the  Warren  and 
Lebanon  Correctional  Institutions.  Prison 
officials  announced  that  the  test  program 
had  determined  the  drones’  cameras  were 
not  strong  enough  to  provide  the  quality 
of  security  needed  for  prison  surveillance. 
The  department  is  working  with  the  Air 
Force  Research  Laboratory  to  develop  new 
outdoor  security  systems  for  Ohio  prisons. 

Pakistan:  On  September  29,  2014, 
Ecumenicalnews.com  reported  that  a 
Christian  pastor,  Zafar  Bhatti,  was  shot  and 
killed  by  a jailer  who  also  wounded  Bhatti’s 
death  row  cellmate,  Muhammad  Asghar. 
The  unnamed  jail  guard  was  arrested  for 
the  attack.  Bhatti,  who,  along  with  Asghar, 
was  accused  of  blasphemy,  had  received 


death  threats  from  both  prisoners  and 
guards.  In  Pakistan,  blasphemy  accusations 
often  result  in  lynchings,  and  attorneys 
who  represent  blasphemy  defendants  are 
sometimes  attacked. 

Pennsylvania:  The  closure  of  the 
State  Correctional  Institution  at  Cresson 
will  cause  local  residents  to  incur  a sewer 
bill  increase  because  the  prison  is  no  lon- 
ger paying  its  share  of  the  community’s 
bill.  Council  President  Joseph  Pupo  said 
residential  area  customers  could  face  an  in- 
crease of  120  to  125  per  month.  A meeting 
was  held  on  November  13,2014  to  discuss 
the  further  impact  of  the  prison  closing. 

Pennsylvania:  Daniel  Miller,  a guard 
at  the  Indiana  County  jail,  was  charged 
with  four  counts  of  invasion  of  privacy  for 
focusing  the  jail’s  video  surveillance  system 
on  showering  female  prisoners. The  charges 
were  announced  by  authorities  on  October 
3,  2014.  Miller  is  accused  of  spying  on  at 
least  four  prisoners;  his  misconduct  was  dis- 
covered when  a review  of  the  video  footage 
revealed  that  the  cameras  were  not  trained 
on  the  proper  areas  of  the  jail. 

Romania:  On  October  22,  2014,  a 
court  froze  the  assets  of  Alexandra  Visines- 
cu,  a former  Romanian  prison  commander. 
Visinescu  is  charged  with  torturing  and  kill- 
ing 12  political  prisoners  during  Romania’s 
communist  era  in  the  1950s  and  1960s. The 
court  seized  Visinescu’s  apartment,  one- 
third  of  his  pension  and  his  investments  to 
pay  potential  damage  awards  to  the  families 
of  his  victims. The  89-year-old  insisted  that 
he  was  only  following  the  orders  of  his 
long-dead  superiors  and  was  not  guilty  of 
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the  accusations.  [See:  PLiV, Feb.2014,p.56]. 

Russia:  Another  incident  of  a cat  being 
used  to  smuggle  contraband  into  prison  has 
been  reported  in  the  city  of  Ukhta  in  the 
Komi  Republic  in  northwest  Russia.  The 
cat,  with  two  cell  phones  and  a SIM  card 
attached  to  its  back,  was  caught  by  prison 
officials  who  suspect  it  was  sent  by  a recent- 
ly-released prisoner.  This  was  at  least  the 
third  case  of  a feline  being  used  to  smuggle 
contraband,  including  drugs,  into  Russian 
prisons.  [See:  PLN,  Dec.  2013,  p.56]. 

South  Africa:  A juvenile  prisoner 
died  and  another  was  hospitalized  after 
a fire  broke  out  at  the  Barberton  juvenile 
facility  on  October  25, 2014.  Correctional 
services  spokeswoman  Sarie  Peens  said  19 
young  offenders  were  in  a single  cell  when 
the  fire  started.  She  added  that  the  prison- 
ers apparently  set  the  cell  on  fire,  and  an 
investigation  was  pending. 

Texas:  On  July  30,  2014,  CBS  11 
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reported  that  Denton  police  officials  had 
admitted  wrongdoing  and  fired  jail  guard 
Darius  Porter  for  injuring  prisoner  Jason 
Bishop  with  an  unauthorized  leg  sweep 
during  a takedown.  Police  spokesman 
Ryan  Grelle  said  the  department  decided 
to  release  video  of  the  incident  because  “we 
wanted  to  show  the  public  what  happened.” 
However, he  also  added, “this  case  is  closed.” 

Texas:  Licensed  vocational  nurse  Ty- 
son Earl  Amstutz,  who  formerly  worked 
at  the  Parker  County  jail,  was  sentenced 
on  August  26, 2014  to  20  months  in  state 
prison  after  pleading  guilty  to  sexually  abus- 
ing two  female  prisoners.  Amstutz  admitted 
to  bringing  the  women  to  the  medical  unit 
and  improperly  touching  them  as  jail  staff 
waited  outside  the  door.  According  to  a 
statement,  43rd  District  Judge  Craig  Tow- 
son  said  he  was  troubled  that  Amstutz  had 
tried  to  lay  the  blame  for  his  sexual  offenses 
on  one  of  his  victims. 

Texas:  The  Associated  Press  reported 
on  September  6,2014  that  an  investigation 
into  cell  check  logs  at  the  Smith  County  jail 


had  led  to  the  resignation  of  four  guards  and 
the  placement  of  three  others  on  leave.  The 
Texas  Rangers  led  a criminal  probe  and  the 
Sheriff’s  Office  of  Professional  Responsi- 
bility conducted  an  internal  review  into 
allegations  that  jail  staff  customarily  falsi- 
fied log  data  over  a five-year  period  and  said 
they  had  checked  cells  when  they  had  not. 

United  Kingdom:  On  July  21,  2014, 
a prisoner  at  HMP  Nottingham,  just  days 
before  his  release  date,  gouged  out  his  own 
eyes  in  protest  of  overheated  conditions  at 
the  prison.  Officials  said  several  prisoners 
had  staged  protests  to  demand  relief  from 
high  temperatures  inside  the  facility,  but 
that  no  other  prisoners  contributed  to  the 
act  of  self-harm.  The  country’s  Independent 
Monitoring  Board  had  criticized  HMP 
Nottingham  for  poor  conditions  that  could 
lead  to  “more  prisoner  disruption  and  a fur- 
ther reduction  in  already  low  staff  morale.” 

Utah:  Teresa  Lee  Cope,  34,  a former 
program  director  at  the  Birdseye  Residential 
Treatment  Center,  was  sentenced  on  Octo- 
ber 10, 2014  to  320  days  in  jail  for  sexually 
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abusing  a 15-year-old  male  resident.  The 
crimes  occurred  between  April  and  May  at 
the  facility,  which  is  described  as  a program 
for  youth  with  “sexual  behavioral  problems 
and  pornography  addiction,”  as  well  as  dur- 
ing ofF-site  activities.  Utah  County  Sheriff’s 
Sgt.  Spencer  Cannon  said  investigators 
found  evidence  in  Cope’s  home  that  sup- 
ported the  teenager’s  claims  of  abuse. 

Vermont:  Vermont  DOC  officials  con- 
firmed in  late  September  2014  that  13  state 
prisoners  were  being  held  in  solitary  con- 
finement at  the  CCA-operated  Florence 
Correctional  Center  in  Arizona  for  their 
roles  in  an  uprising  on  August  22,  2014. 
Prisoners’  rights  advocates  in  Vermont 
have  long  been  critical  of  the  state’s  use  of 
out-of-state  private  prisons  to  house  state 
prisoners.  CCA  did  not  initially  report  the 
incident  to  Vermont  authorities  but  later 
confirmed  both  the  disturbance  and  the 


placement  of  the  prisoners  in  segregation. 
In  May  2015,  state  officials  announced  the 
contract  to  house  prisoners  in  out-of-state 
facilities  was  being  shifted  from  CCA  to 
the  GEO  Group. 

Washington:  A guard  at  the  Federal 
Detention  Center,  SeaTac  was  placed  on  ad- 
ministrative leave  after  fellow  members  of 
the  Tiger  Mountain  (formerly  Fraternity 
Snoqualmie)  Family  Nudist  Park  turned  him 
in  to  authorities  for  disseminating  child  porn- 
ography using  the  Park’s  computer  network. 
According  to  an  October  2,2014  news  report, 
William  Cline,  43,  admitted  to  downloading 
the  child  porn;  he  claimed  he  had  been  de- 
pressed and  hoped  to  get  himself  arrested.  The 
fate  of  Cline’s  job  depends  on  the  outcome  of 
the  state  criminal  charges  he  now  faces. 

Washington:  On  September  26, 2014, 
19-year-old  Rhyan  Vasquez  was  rebooked 
into  the  Marysville  City  jail  on  escape 


charges  in  addition  to  his  previous  robbery 
charges.  Vasquez  had  walked  away  from 
the  facility  on  September  22,  but  jail  of- 
ficials failed  to  notice  his  absence  for  two 
full  days.  The  escape  was  discovered  when 
Vasquez’s  attorney  visited  the  facility  and 
asked  to  see  him. 

West  Virginia:  Jeffrey  S.  Walton, 
48,  was  sentenced  on  July  31,  2014  to  10 
months  in  prison  for  abusive  sexual  contact 
with  a female  prisoner.  The  former  work 
supervisor  at  the  Federal  Prison  Camp  at 
Alderson  had  pleaded  guilty  to  touching  the 
breasts  of  the  unidentified  prisoner. 

Wisconsin:  On  September  26,  2014, 
former  guard  Andrea  L.  Teschendorf 
was  sentenced  to  seven  months  in  jail  for 
having  a sexual  relationship  with  a work 
release  prisoner  from  the  John  C.  Burke 
Correctional  Center.  Teschendorf  pleaded 
no  contest  in  May  2014  to  one  count  of 
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sexual  assault.  According  to  the  charges,  a 
prisoner  was  seen  leaving  a work  site  and 
entering  a vehicle  similar  to  Teschendorf’s; 
the  prisoner  later  told  detectives  that  he 
and  Teschendorf  had  a sexual  relationship. 
When  Teschendorf  was  interviewed,  she 
said  she  knew  she  shouldn’t  have  done  it 
but  “couldn’t  stop.” 

Wisconsin:  At  a hearing  on  October 
1,  2014,  Circuit  Judge  Daniel  Lee  Konkol 


refused  to  order  a prosecutor  to  carry  out 
plea  negotiations  with  a former  Milwaukee 
County  jail  guard  charged  with  sexually 
assaulting  a prisoner.  The  victim,  a then 
20-year-old  pregnant  prisoner,  filed  a civil 
suit  against  guard  Xavier  Thicklen,  Sheriff 
David  A.  Clarke,  Jr.  and  Milwaukee  County. 
A federal  judge  suspended  the  lawsuit  until 
the  criminal  charges  against  Thicklen  were 
resolved. Thicklen  had  offered  to  plead  guilty 
to  felony  misconduct  in  public  office,  but  re- 
ceived no  response  from  the  district  attorney. 

Wisconsin:  The  federal  government 


paid  more  than  1100,000  in  fraudulent 
mileage  claims  filed  by  former  FCI  Oxford 
electronics  technician  Christopher  A.  Seifer. 
On  September  19,  2014,  Seifer  was  sen- 
tenced to  15  months  in  prison,  three  years  of 
supervised  release  and  $80,000  in  restitution 
payable  to  the  U.S.  Department  of  Labor. 
He  had  suffered  an  on-the-job  injury  and 
claimed  the  trips  were  to  health  clubs  for 
physical  therapy.  A jury  found  Seifer  guilty 
of  filing  1,380  false  mileage  claims.  Court 
records  confirmed  that  he  does  suffer  from 
physical  ailments  from  the  injury. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur. Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  tiie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 

FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2015  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  The  Habeas  Citebook  (a  S49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201  pag- 
es. $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 1 
ucator  with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  378  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 
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"Deep-Seated  Culture  of  Violence"  and  Abysmal 
Medical  Care  at  Rikers  Island 


PRESSURE  IS  MOUNTING  TO  SPEED  THE 

progress  of  reforms  at  New  York  City’s 
infamous  Rikers  Island  jail  complex,  as  city 
and  federal  officials  focus  on  two  primary 
areas  that  have  drawn  the  focus  of  public 
attention:  violence  that  escalated  to  a record 
level  in  2014  - much  of  it  related  to  guards 
using  force  against  prisoners  - and  grossly 
inadequate  healthcare. 

According  to  data  obtained  by  the  As- 
sociated Press,  New  York  City  jail  guards 
reported  using  force  against  prisoners 
4,074  times  during  2014,  an  average  of 
11  incidents  per  day,  ranging  from  pepper 
spray  to  punches.  During  September  2014 
alone  they  reported  406  incidents  - just  one 
month  after  a federal  report  blasted  Rikers 
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Island  guards  for  being  too  quick  to  resort 
to  violence  against  youthful  prisoners. 

The  increase  in  use-of-force  incidents 
came  as  the  U.S.  Department  of  Justice 
(DOJ)  joined  a class-action  lawsuit  to  ad- 
dress what  federal  prosecutors  have  called 
a “deep-seated  culture  of  violence”  in  New 
York  City’s  jail  system. 

“There  has  clearly  not  been  a com- 
mitment to  date  to  address  officer  violence 
on  Rikers  Island,”  complained  Dr.  Bobby 
Cohen,  who  sits  on  the  city’s  jail  oversight 
board  and  cited  the  record  number  of  vio- 
lent incidents  during  a January  13,  2015 
public  meeting.  “Will  that  change  now?  I 
hope  so.  I’ve  certainly  not  seen  that  before.” 

The  head  of  the  powerful  guards’union, 
the  9,000-member  Correction  Officers’ 
Benevolent  Association  (COBA),  blamed 
the  violence  on  an  increase  in  guards  docu- 
menting such  incidents  more  frequently  in 
an  effort  to  protect  themselves  from  pos- 
sible legal  action  and  disciplinary  measures. 

“If  I physically  touch  an  inmate, 
it’s  a use  of  force  irrespective  of  an  in- 
jury happening,”  said  union  chief  Norman 
Seabrook.  “Absolutely  we’re  saying,  ‘Docu- 
ment everything.  Don’t  physically  get  into 
an  altercation  but  use  chemical  agents. 
Spray  them.  Spray  everybody  you’ve  got  to 
spray  but  don’t  punch  nobody  out.  Just  spray 
whoever  you’ve  got  to.’” 

Prisoner  advocacy  groups,  however, 
point  to  an  August  2014  DOJ  report  that 
found  guards  routinely  used  physical  force 
against  16-,  17-  and  18-year-old  prisoners 
for  incidents  as  minor  as  perceived  slights 
or  signs  of  disrespect.  The  report  added 
that  such  violence  is  most  likely  a regular 
practice  in  all  10  facilities  that  make  up  the 
sprawling  jail  complex  on  Rikers  Island, 


located  in  New  York’s  East  River. 

The  complex  houses  around  10,000 
prisoners  each  day  on  charges  that  range 
from  simple  trespass  to  murder.  Over  1,500 
prisoners  have  been  held  at  Rikers  for  over 
a year  awaiting  trial;  400  have  been  held 
over  two  years,  and  six  have  been  at  the  jail 
six  years  or  more. 

Further,  the  DOJ  report  revealed 
that  use-of-force  by  guards  had  increased 
steadily  over  the  past  eight  years  even  as  the 
overall  population  at  Rikers  has  declined. 
In  2013,  guards  reported  using  force  3,285 
times  when  the  daily  prisoner  population 
averaged  11,687.  In  2006,  the  first  year 
represented  in  the  data,  there  were  1,299 
reports  of  guards  using  force  when  the 
average  daily  population  reached  nearly 
14,000  prisoners. 

The  report  was  among  the  factors  that 
prompted  a March  12,2015  visit  to  Rikers 
Island  by  New  York  City  Mayor  Bill  de 
Blasio,  who  unveiled  a 14-point  plan  that  he 
said  would  focus  on  reducing  violence  be- 
tween prisoners  and  halting  the  smuggling 
of  drugs  and  weapons  into  the  complex. 
During  his  second  visit  to  Rikers  in  three 
months,  de  Blasio,  who  was  surrounded  by 
uniformed  jail  guards  during  an  hour-long 
press  conference,  shied  away  from  discuss- 
ing reports  of  brutality  by  guards  that  have 
gained  widespread  attention  from  the  news 
media. 

“We  are  fundamentally  dissatisfied 
with  a culture  of  violence  and  will  not  al- 
low it  to  continue,”  de  Blasio  said,  vowing 
to  make  Rikers  a “national  model  of  what 
is  right  again.” 

He  cautioned  that  reforming  the  city’s 
jail  system  is  a long-term  process  that  will 
not  be  easy  or  show  immediate  results; 
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who  accept  prison  phone  calls,  including  attorneys.  Video  visitation,  which  is  following  closely  on 
the  same  path  as  the  prison  phone  industry,  has  also  been  incorporated  into  the  campaign. 

HRDC  co-founded  the  national  Prison  Phone  Justice  Campaign  in  201 1,  which  resulted  in  a historic 
vote  by  the  FCC  in  August  2013  that  capped  the  rates  for  interstate  (long  distance)  prison  phone 
calls  at  $.25/minute  for  collect  calls  and  $.2 1/minute  for  debit  and  prepaid  calls.  Those  rate  caps 
became  effective  on  February  11,  2014.  While  this  has  helped  millions  of  families  stay  connected 
across  state  lines,  it  did  nothing  for  prisoners  incarcerated  in  Washington  State  who  make  local  and 
intrastate  (in-state)  calls,  estimated  by  the  FCC  to  constitute  85%  of  all  prison  and  jail  calls. 

Studies  show  that  a prisoner’s  ability  to  communicate  with  family  and  friends  while  incarcerated 
results  in  a smoother  transition  upon  release  and  reduces  recidivism.  However,  excessive  phone  rates 
hamper  and  sometimes  eliminate  the  ability  of  prisoners  to  stay  in  touch  with  their  loved  ones. 

We  need  everyone  affected  by  this  issue,  including  prisoners’  family  members  and  attorneys,  to  sign 
on  to  the  WA  PPJ  Campaign  and  tell  us  how  they  have  been  impacted  by  high  prison  and  jail  phone 
rates.  This  can  be  done  by  accessing  the  Campaign’s  website:  www.wappj.org.  Testimonials  and 
video  can  be  uploaded  to  the  site,  or  people  can  call  1-877-410-4863  to  record  their  comments.  Or 
comments  can  be  written  and  mailed  to:  HRDC,  Attn:  WA  PPJ  Campaign,  P.O.  Box  1151,  Lake 
Worth,  FL  33460.  We  also  need  billing  records  from  prepaid  accounts  (2012  to  current)  for  phone 
calls  received  from  detention  facilities,  to  demonstrate  the  actual  rates  charged  to  recipients  of  the 
calls.  Billing  records  can  be  emailed  to:  cwilkinson@humanrightsdefensecenter.org. 

Lastly,  any  donations  to  fund  the  campaign  are  both  needed  and  appreciated;  donations  can  be  made 
at  www.prisonphonejustice.org.  Only  with  your  support  will  we  be  able  to  end  the  abusively  high 
costs  of  prison  and  jail  phone  calls  in  Washington  State.  Thank  you  for  your  support,  and  please  tell 
others  about  the  Washington  Prison  Phone  Justice  Campaign  and  encourage  them  to  join! 
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Rikers  Island  Violence  (cont.) 


however,  a landmark  settlement  in  the  class- 
action  suit  over  violence  and  excessive  use 
of  force  by  guards  at  Rikers,  reached  in  June 
2015,  is  at  least  a modest  start. 

Plans  for  Reform 

The  main  focus  of  de  Blasio’s  reform 
plan  is  directed  at  restricting  the  ability  of 
visitors  to  smuggle  contraband  into  the  jail, 
which  is  what  city  Department  of  Correc- 
tion (DOC)  officials  blame  for  prisoner 
disputes  that  lead  to  violence.  Under  the 
mayor’s  plan,  physical  contact  between 
visitors  and  prisoners  will  be  limited  to 
an  embrace  at  the  beginning  and  end  of 
visits.  In  addition,  de  Blasio  said,  the  jail 
will  install  Plexiglas  partitions  to  separate 
visitors  and  prisoners  who  sit  across  a table 
from  each  other,  and  the  DOC  will  create 
a computerized  screening  system  to  make 
it  harder  for  people  with  criminal  records 
or  gang  affiliations  to  visit  prisoners. 

De  Blasio  stopped  short  of  announcing 
steps  to  deal  with  smuggling  by  guards  or 
civilian  jail  employees,  including  healthcare 
workers  employed  by  Corizon  Health,  Inc., 
the  jail  system’s  medical  contractor,  which 
has  come  under  separate  fire  for  providing 
substandard  medical  care.  The  mayor  argued 
that  smuggling  by  staff  and  employees  paled 
in  comparison  to  smuggling  by  visitors, 
though  he  produced  no  data  to  substantiate 
that  claim. 

In  fact,  tougher  screening  measures 
were  implemented  after  two  independent 
investigations  revealed  incompetence  and 
misconduct  by  jail  guards.  In  October  2014, 
an  investigator  with  the  city’s  Department 
of  Investigation  (DOI),  working  under- 
cover, smuggled  drugs,  alcohol  and  a razor 
blade  through  six  employee  checkpoints  at 
Rikers. Then  onjanuary  15, 2015,  the  DOI 
issued  a report  that  revealed  scores  of  guards 
had  been  hired  despite  having  criminal 
records,  ties  to  gangs  or  other  issues  that 
made  them  susceptible  to  corruption. 

At  odds  with  Mayor  de  Blasio’s 
assessment  that  visitors  bring  in  most 
contraband,  DOI  Commissioner  Mark  G. 
Peters  linked  the  violence,  smuggling  and 
bribery  plaguing  Rikers  Island  directly  to 
jail  employees. 

“Unless  you  have  consistently  quali- 
fied correction  officers,  solving  the  other 
problems  we  care  about  is  an  almost  in- 


surmountable task,”  Peters  stated.  “This 
is  just  a function  of,  for  a decade,  hirings 
and  screenings  and  investigations  being 
ignored.” 

De  Blasio’s  multi-point  reform  plan 
also  dealt  with  issues  related  to  mentally 
ill  prisoners,  who  now  make  up  40%  of  the 
population  at  Rikers.  The  mayor  said  addi- 
tional emphasis  will  be  placed  on  separating 
rival  gang  members,  blamed  by  officials  for 
most  of  the  violence  at  the  jail  complex. 

In  fact,  the  mayor’s  press  conference 
took  place  at  the  new  Enhanced  Supervi- 
sion Housing  Unit  (ESHU),one  of  several 
units  at  Rikers  Island  that  is  intended  to 
hold  up  to  250  of  the  most  violent  pris- 
oners “who  require  an  enhanced  level  of 
supervision  for  security  reasons.”  DOC 
Commissioner  Joseph  Ponte,  who  accom- 
panied de  Blasio  on  his  visit  to  Rikers  and 
joined  him  at  the  press  conference,  had 
previously  said  the  new  unit  was  critical  for 
reducing  overall  violence  at  the  j ail  complex 
by  segregating  and  imposing  greater  restric- 
tions on  the  most  troublesome  prisoners. 

“Some  7%  of  the  population  perpe- 
trate most  of  the  violence  in  our  jails,” 
Ponte  stated.  “By  letting  us  manage  our 
most  dangerous  inmates  more  effectively, 
Enhanced  Supervision  Housing  will  en- 
able Department  of  Correction  to  create 
a safer  environment  for  staff  and  inmates 
throughout  our  facilities.” 

Also  under  the  mayor’s  reform  plan, 
the  DOC  intends  to  deploy  special  teams 
trained  to  control  and  de-escalate  confron- 
tations with  prisoners,  especially  those  with 
mental  health  problems.  Although  some 
of  the  reforms  are  already  underway,  other 
aspects  of  the  plan  must  be  approved  by  the 
Board  of  Correction,  the  watchdog  agency 
that  oversees  the  city’s  jails. 

"Deep-Seated  Culture  of  Violence" 

The  mayor’s  first  visit  to  Rikers  Island, 
on  December  17,  2014,  focused  on  the 
treatment  of  juvenile  offenders  held  at  the 
jail  complex.  De  Blasio  had  promised  re- 
forms for  months,  and  insisted  that  changes 
were  “being  made  quickly. ’’During  his  visit 
to  the  Robert  N.  Davoren  Complex,  Rik- 
ers’juvenile  facility,  he  announced  reforms 
that  included  the  elimination  of  solitary 
confinement  for  adolescent  prisoners  - a 
sanction  that  guards  routinely  imposed  for 
infractions  as  minor  as  perceived  insolence. 
[See  the  article  on  p.21]. 

One  day  later,  the  Department  of 
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Justice  moved  to  join  a class-action  lawsuit 
against  the  City  of  New  York  for  perpetuat- 
ing what  federal  officials  called  a “pervasive 
and  deep-seated  culture  of  violence”  against 
juveniles  at  Rikers  Island.  The  DOJ’s 
intervention  in  the  suit  followed  a scath- 
ing report  issued  in  August  2014  by  U.S. 
Attorney  Preet  Bharara,  which  chronicled 
the  abuse  of  adolescent  prisoners  and  de- 
scribed the  “rampant  use  of  unnecessary 
and  excessive  force”  by  guards,  as  well  as 
an  over-reliance  on  solitary  confinement. 

The  report  described  conditions  at  the 
Robert  N.  Davoren  Complex  as  a chamber 
of  horrors,  where  juveniles  “are  beaten  as  a 
form  of  punishment,  sometimes  in  apparent 
retribution  for  some  perceived  disrespectful 
conduct....  Correction  officers  improperly 
use  injurious  force  in  response  to  refusals 
to  follow  orders,  verbal  taunts,  or  insults, 
even  when  the  inmate  presents  no  threat 
to  the  safety  or  security  of  staff  or  other 
inmates. ’’The  Rikers  juvenile  facility  houses 
just  under  500  prisoners  (New  York  is  one 
of  only  two  states  that  automatically  tries 


16-  and  17-year-olds  as  adults  in  its  crimi- 
nal justice  system). 

On  October  8, 2014,  DOC  Commis- 
sioner Ponte  announced  his  agreement  with 
the  U.S.  Attorney’s  recommendation  that  all 
juveniles  be  removed  from  Rikers  Island. 

“We  cannot  continue  on  a path  where 
violence  is  commonplace  and  inmates  are 
treated  in  a manner  that  leaves  them  more 
broken  than  when  they  came  in,”  Ponte  said. 
He  warned,  however,  that  even  though  he 
was  searching  for  an  alternative  site  to  house 
juvenile  offenders,  there  was  “no  quick,  easy 
solution.” 

Bharara  had  concluded  that  fights 
between  prisoners  were  not  the  most  press- 
ing problem  at  Rikers,  stating,  “The  DOC 
fails  to  adequately  discipline  staff  for  using 
inappropriate  force  against  adolescents.” 
He  issued  an  ultimatum  to  jail  officials, 
giving  them  one  month  to  make  significant 
changes  or  face  legal  action.  He  then  made 
good  on  his  threat. 

On  December  23, 2014,  a Manhattan 
federal  district  court  granted  Bharara’s  re- 
quest to  intervene  in  a pending  class-action 
suit,  Nunez  v.  City  of  New  York , U.S.D.C. 
(S.D.  NY),  Case  No.  l:ll-cv-05845-LTS- 


JCF,  filed  in  2011  by  The  Legal  Aid  Society 
on  behalf  of  all  Rikers  prisoners.  The  law- 
suit, which  is  being  handled  by  two  firms, 
Emery  Celli  Brinckerhoff  8c  Abady  LLP 
and  Ropes  8c  Gray  LLP,  addresses  use  of 
force  and  brutality  by  Rikers  guards.  The 
DOC  has  settled  five  class-action  suits  over 
similar  issues  since  1990. 

The  U.S.  Attorney’s  intervention  in  the 
case  focused  solely  on  the  mistreatment  of 
juvenile  offenders.  Bharara  cited  the  pro- 
motion of  abusive  jail  officials,  calling  it  an 
example  of  the  city’s  “failure  to  put  in  place 
qualified  managers  and  supervisors  who  are 
committed  to  and  capable  of  reducing  the 
level  of  violence”  at  Rikers. 

According  to  an  internal  study  by  the 
New  York  City  Department  of  Health 
and  Mental  Hygiene,  over  the  course  of 
11  months  in  2013, 129  prisoners  incurred 
“serious  injuries”  after  altercations  with 
guards.  The  department  refused  to  release 
the  study  under  the  state’s  public  records 
law,  but  a copy  was  obtained  by  the  New 
York  Times.  Most  of  the  injured  prisoners 
had  been  diagnosed  with  some  form  of 
mental  illness. 

Union  officials  have  claimed  that  in 
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order  to  successfully  quell  violence  at  Rikers 
Island,  the  jail  needs  even  more  guards  - a 
position  which,  on  the  surface,  appears  to 
be  supported  by  a number  of  recent  distur- 
bances at  the  complex. 

For  example,  on  February  27,  2015, 
more  than  a dozen  prisoners  in  a classroom 
began  fighting.  DOC  spokesman  Jack  Ryan 
said  seven  guards  sustained  minor  injuries 
before  the  brawl  could  be  brought  under 
control  using  chemical  agents. 

And  in  August  2014,  guards  pepper- 
sprayed  68  prisoners  who  refused  to  comply 
with  a curfew  order  that  was  instituted  in 
an  effort  to  reduce  violence  at  the  jail.  The 
prisoners  rioted  for  two  hours  before  order 
was  restored. 

One  week  prior  to  that  incident,  more 
than  30  prisoners  rioted  for  over  an  hour; 
video  footage  showed  them  fighting  each 
other  with  mop  handles,  chairs  and  at 
least  one  knife,  while  guards  stood  by  and 
watched.  COBA  union  chief  Seabrook 
noted  there  was  little  the  outnumbered 
guards  could  do  to  stop  such  incidents. 

“We  don’t  have  the  staff  to  break  it  up,” 
he  said  in  an  interview  with  ABC  7 News. 
“The  officers  certainly  can’t  go  in  there  with 


just  three  officers  against  60  inmates.” 

An  August  2013  riot  that  involved 
up  to  50  prisoners,  lasted  45  minutes  and 
resulted  in  11  injuries,  some  with  stab 
wounds,  was  caused  by  a dispute  over  a 
hotplate  to  make  a grilled  cheese  sandwich. 
[See:  PLN,  Feb.  2014,  p.56]. 

The  call  for  more  guards  was  sup- 
ported by  City  Councilwoman  Elizabeth 
Crowley,  who  pointed  out  that  some  Rikers 
employees  work  as  much  as  80  hours  of 
overtime  per  month.  “I  have  always  con- 
nected it  [overtime]  to  the  rise  in  violence 
and  an  overworked  and  stressed  out  staff,” 
she  stated. 

But  reports  indicate  that  over  the  past 
seven  years,  the  guard-to-prisoner  ratio 
at  Rikers  has  actually  increased  by  19%, 
as  the  average  daily  prisoner  population 
has  fallen  from  14,000  in  2007  to  around 
11,000  in  2014.  Yet  high  levels  of  violence 
have  persisted. 

Brutality  and  Abuse  by  Guards 

In  the  most  recent  DOC  statistics 
obtained  by  the  New  York  Times , there  were 
62  cases  of  jail  guards  seriously  injuring 
prisoners  in  the  six-month  period  from 


August  2014  to  January  2015.  The  Times 
reported  that  in  70%  of  those  incidents, 
prisoners  suffered  head  injuries  despite  rules 
that  prohibit  guards  from  striking  prison- 
ers in  the  head  unless  absolutely  necessary. 
Further,  nearly  half  of  the  30  injuries  suf- 
fered by  guards  during  the  same  time  period 
consisted  of  broken  hands  caused  by  hitting 
prisoners. 

There  is  no  shortage  of  stories  about 
brutality  by  Rikers  guards,  and  on  Janu- 
ary 22, 2015,  in  a precedent-setting  move, 
Commissioner  Ponte  fired  five  guards  and  a 
captain  for  the  2012  beating  of  a handcuffed 
prisoner  in  a unit  for  mentally  ill  offenders. 
The  terminations  had  been  recommended 
by  an  administrative  law  judge. 

“The  vast  majority  of  correction  officers 
perform  their  duties  with  the  highest  level 
of  integrity  and  my  decision  makes  clear 
that  there  is  no  room  for  this  type  of  be- 
havior on  Rikers,”  Ponte  said  in  a statement. 

Administrative  law  judge  Tynia  Rich- 
ard had  rebuked  the  six  Rikers  guards 
following  an  investigation  into  the  April 
2012  beating  of  Robert  Hinton.  Hinton 
was  being  held  in  a unit  reserved  for 
mentally  ill  prisoners  when  he  resisted  a 
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transfer  to  a different  cell  by  sitting  down. 
Surveillance  video  showed  five  guards  and 
Captain  Budnarine  Behari  carrying  Hinton, 
who  was  hog-tied  with  his  hands  cuffed 
behind  his  back  and  his  ankles  shackled,  to 
a solitary  confinement  cell.  He  was  brought 
out  10  minutes  later  with  a fractured  back 
and  broken  nose,  and  his  face  bloody  and 
badly  swollen. 

Judge  Richard  took  into  account  that 
Hinton  stood  six-foot-three,  was  a member 
of  the  Bloods  gang,  had  a history  of  vio- 
lence and  had  been  convicted  of  attempted 
murder.  She  also  noted  that  several  of  the 
guards  were  “large  muscular  men”  and  that 
one  was  a trained  boxer  and  another  trained 
in  martial  arts. 

The  judge  also  cited  inconsistencies  in 
the  guards’  testimonies.  Rikers  guard  Paul 
Bunton  initially  described  the  beating  as 
a minor  incident,  but  at  trial  called  it  “the 
fight  of  his  life,”  and  claimed  Hinton  held 
him  in  a chokehold  for  more  than  a minute, 
nearly  killing  him.  Judge  Richard  noted  that 
Bunton  “made  no  mention  of  a chokehold 


or  neck  injury  or  neck  pain”  in  the  hospital 
report.  She  also  mentioned  a discrepancy 
involving  Behari;  the  captain  claimed  in 
the  hospital  report  that  he  was  kicked  in  the 
left  knee  and  right  hand,  but  testified  at  trial 
that  Hinton  had  kicked  him  in  the  groin. 

After  touring  the  Rikers  facility  where 
Hinton  was  held,  the  judge  ultimately  de- 
termined that  Behari  and  the  five  guards 
had  lied.  She  concluded  Hinton  had  been 
handcuffed  the  entire  time  he  was  beaten, 
criticized  the  guards’  actions  as  “brazen 
misconduct”  and  expressed  hope  that  her 
recommendation  to  terminate  them  would 
“break  the  vise  grip  that  silence  and  collu- 
sion played  in  this  incident.” 

The  beating  was  not  the  first  involving 
Captain  Behari.  In  December  2012,  he  di- 
rected several  guards  to  take  two  prisoners 
to  an  isolated  cell  on  the  same  block  where 
Hinton  was  assaulted.  Both  prisoners  were 
strapped  to  a gurney  and  beaten  so  badly 
that  blood  splattered  the  cell  walls. 

Seabrook,  the  chief  of  the  guards’ 
union,  said  the  union  would  appeal  in  an 
effort  to  have  Behari  and  the  five  guards 
reinstated.  “The  commissioner  has  made 
a decision,  and  we  will  vigorously  defend 
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them,”  he  said. 

On  December  9,  2014,  Ambrorix 
Celeeomio,  18,  was  being  held  at  Rikers 
Island  on  an  assault  charge  when  guards 
allegedly  pepper  sprayed,  punched  and 
kicked  him,  according  to  his  attorney,  Jenay 
Nurse,  who  heads  The  Bronx  Defenders’ 
Adolescent  Defense  Project.  Nurse  said 
the  attack  occurred  in  a cafeteria  where  no 
video  cameras  were  present  and  followed  an 
argument  between  Celeeomio  and  a guard. 

She  said  her  client,  who  has  an  IQ_of 
65,  was  rushed  to  the  jail  clinic  covered  in 
blood.  A city  official,  speaking  anonymously 
to  the  Associated  Press,  confirmed  that  at 
least  two  guards  were  involved  in  a use-of- 
force  incident  with  Celeeomio  that  day. 

In  October  2014,  prisoner  Bishme 
Ayers,  25,  filed  a claim  alleging  that  he  was 
beaten  and  sodomized  by  a Rikers  guard. 
According  to  Ayers,  while  he  was  hospital- 
ized following  an  epileptic  seizure  the  guard 
handcuffed  one  of  his  wrists  to  the  bed  and 
tied  his  other  hand  with  a sheet.  The  guard, 
who  was  not  identified,  threatened  him  with 
a handgun. 

“Then  he  started  beating  me  up  with 
[a  baton]  on  my  lower  body,  my  legs.  Then 
all  of  a sudden  he  shoved  something  in  my 
rectum, ’’Ayers  said.  “I’m  screaming,  I’m  cry- 
ing. I’m  begging  for  somebody  to  help  me. 
He  leaves  the  room,  and  I’m  still  screaming.” 

“There  are  medical  records  to  docu- 
ment the  event,”  said  defense  attorney 
Michael  Braverman.  “A  rape  kit  was  done, 
which  we  believe  shows  physical  findings 
consistent  with  something  being  inserted 
into  the  rectum.” 

Ayers  claimed  that  another  Rikers 
guard  stood  watch  outside  the  hospital 
room  while  he  was  beaten  and  sodomized. 
He  filed  suit  in  federal  court  on  November 
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12, 2014,  alleging  the  attack  was  in  retali- 
ation for  a previous  lawsuit  he  filed  against 
the  city  after  he  was  assaulted  by  guards 
for  complaining  about  jail  conditions.  See: 
Ayers  v.  City  of  New  York,  U.S.D.C.  (S.D. 
NY),  Case  No.  l:14-cv-08979-JGK. 

In  another  incident,  on  July  9,  2014, 
Rikers  Captain  Moises  Simancas,  43,  and 
two  guards,  April  Jackson,  34,  and  Tyrone 
Wint,  28,  were  charged  with  attempted 
first-degree  assault  and  falsifying  records, 
among  other  charges.  They  are  accused  of 
handcuffing  prisoner  Gabino  Genao,  beat- 
ing him  until  he  was  unconscious  and  then 
covering-up  the  brutal  assault. 

The  three  jail  employees,  who  had  been 
suspended  following  the  beating  incident  at 
the  George  R.  Vierno  Center,  were  released 
on  150,000  bond  after  being  arraigned. 

“The  victims  here  were  not  simply  the 
injured  inmate  but  the  justice  system  itself, 
which  cannot  properly  function  when 
sworn  law  enforcement  officers  falsify 
documents  to  cover  up  crimes,”  said  DOI 
Commissioner  Peters. 

In  March  2014,  four  guards  were  ar- 
raigned on  charges  of  beating  a prisoner 
and  falsifying  reports.  Carl  Williams  was 


being  held  at  the  George  Motchan  Deten- 
tion Center  on  Rikers  Island  when  he  was 
escorted  to  a holding  pen  by  three  guards 
- Michael  Dorsainvil,  Christopher  Hug- 
gins and  Mark  Anglin.  Surveillance  video 
revealed  they  beat  Williams  until  he  was 
forced  to  the  ground;  they  later  said  they 
were  trying  to  prevent  him  from  hanging 
himself.  A fourth  guard,  Ronald  Donnelley, 
corroborated  their  story. 

Dorsainvil,  Huggins  and  Anglin  were 
charged  with  multiple  counts  of  assault, 
gang  assault  and  offering  a false  instrument 
for  filing.  Donnelley  also  faces  numer- 
ous charges,  including  falsifying  business 
records. 

In  July  2012,  Jahmal  Lightfoot  was  in- 
carcerated at  the  George  R.  Vierno  Center 
on  Rikers.  He  was  beaten  by  guards  so  badly 
that  after  he  was  first  treated  at  the  jail’s 
clinic  he  had  to  be  transferred  to  Bellevue 
Hospital  to  undergo  surgery  for  injuries 
that  included  two  fractured  eye  sockets  and 
a broken  nose. 

“He  has  boot  marks  on  his  face,  his 
bone  structure  is  messed  up,  his  breathing, 
his  back  - they  just  disfigured  him.  You  can’t 
even  recognize  him,”  said  Kareem  Burton, 


Lightfoot ’s  brother. 

According  to  investigators,  Lightfoot 
got  into  an  argument  with  guards  because 
his  pants  were  sagging,  prompting  Chief  of 
Security  Eliseo  Perez,  Jr.  to  order  members 
of  his  Special  Unit  to  take  Lightfoot  to  a 
cell  and  “knock  his  teeth  out.”  [See:  PLN, 
Feb.  2014,  p.56]. 

Guards  gave  conflicting  reports  about 
what  happened  next,  but  video  footage  in- 
dicated they  had  lied  about  taking  a razor 
from  Lightfoot.  The  video  showed  that 
the  razor  was  actually  taken  from  another 
prisoner  who  was  nowhere  near  the  scene 
of  the  beating. 

In  June  2013,  Perez  and  nine  DOC 
guards  and  supervisors  were  charged 
with  beating  Lightfoot  or  attempting  to 
cover  up  the  incident.  The  other  Rikers 
employees  who  were  charged  included 
guards  Jose  Parra,  Alfred  Rivera,  Tobias 
Parker,  David  Rodriguez,  Jeffrey  Richard, 
Harmon  Frierson  and  Dwayne  Maynard, 
and  Captains  Gerald  Vaughn  and  Michael 
Pollard.  COBA  union  chief  Seabrook  called 
the  charges  “excessive”  and  a “witch  hunt.” 

These  are  just  several  examples  of 
excessive  use  of  force  by  Rikers  guards; 
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Rikers  Island  Violence  (cont.) 


there  have  been  many  more  documented 
incidents. 

Between  April  2012  and  April  2013, 
over  8,550  prisoners  were  injured  at  Rikers. 
City  health  officials  determined  that,  on 
average,  three  prisoners  were  treated  per  day 
for  visible  physical  injuries,  of  which  1,257 
(or  15%)  were  inflicted  by  guards. 

Death  by  Neglect 

In  addition  to  beatings,  the  failure  of 
guards  to  act  - due  to  deliberate  inaction  or 
negligence  - has  led  to  fatal  consequences 
for  prisoners  at  Rikers  Island. 

On  New  Year’s  Day  2015,  a mentally 
ill  prisoner  who  was  supposed  to  have  been 
placed  on  suicide  watch  was  found  hanging 
in  his  cell  after  staff  failed  to  move  him  to 
a special  observation  unit. 

A jail  psychiatrist  ordered  Fabian  Cruz, 
35,  to  be  transferred  to  a different  Rikers 
facility  where  he  would  be  under  constant 
observation,  but  he  was  returned  to  his  cell 
when  he  told  a guard  at  the  clinic  that  he 
didn’t  want  to  go.  The  guard  was  later  rep- 
rimanded for  violating  protocol,  according 
to  jail  officials  who  spoke  on  condition  of 
anonymity. 

Union  chief  Seabrook  complained  that 
the  guard  was  unfairly  singled  out  for  dis- 
cipline because  she  had  never  worked  with 
mentally  ill  prisoners  during  her  three  years 
on  the  job.  “She’ll  be  the  scapegoat  for  man- 
agement on  this,  and  that’s  unfair,” he  said. 

On  December  17,  2014,  Rikers  Cap- 


tain Terrence  Pendergrass,  50,  was  found 
guilty  on  federal  charges  in  connection 
with  the  death  of  prisoner  Jason  Echevarria. 
Echevarria,  25,  was  being  held  in  a Mental 
Health  Assessment  Unit  where,  in  August 
2012,  he  swallowed  a “soap  ball”  that  con- 
tained a powerful  combination  of  caustic 
disinfectant  and  detergent,  including  am- 
monium chloride.  As  the  chemicals  took 
effect  he  began  frantically  calling  for  help. 

Echevarria  described  what  he  had  done 
to  the  first  guard  who  arrived;  the  guard 
then  contacted  Pendergrass,  the  officer  on 
duty,  to  arrange  emergency  medical  treat- 
ment. According  to  trial  testimony,  instead 
of  calling  for  help  Pendergrass  told  the 
guard,  “Don’t  bother  me  unless  someone 
is  dead.” 

A short  time  later,  the  guard  returned 
to  say  that  Echevarria  had  vomited  in  his 
cell.  Pendergrass  responded  that  Echevar- 
ria should  be  told  to  “hold  it.”  Pendergrass 
was  then  informed  by  another  guard  that 
Echevarria  had  been  examined  by  a phar- 
macy technician  who  recommended  he  see 
a doctor.  Pendergrass  went  to  the  cell  and 
observed  Echevarria’s  condition.  Not  only 
did  he  refuse  to  call  for  medical  assistance, 
he  ordered  a guard  who  was  calling  for  help 
to  hang  up  the  phone. 

Echevarria  was  found  dead  in  his  cell 
the  following  morning;  an  autopsy  revealed 
that  the  corrosive  chemicals  he  swallowed 
had  burned  through  the  tissue  in  his  mouth, 
throat  and  stomach.  Although  his  death  was 
ruled  a homicide,  state  prosecutors  did  not 
press  charges  against  any  of  the  Rikers  staff 
members  involved. 


Following  a federal  jury  trial,  Pen- 
dergrass was  found  guilty  of  violating 
Echevarria’s  civil  rights  under  the  due 
process  clause  of  the  14th  Amendment. 

“[Tjoday  a jury  convicted  former  Rik- 
ers Island  captain  Terrence  Pendergrass  of  a 
federal  civil  rights  crime,”  announced  U.S. 
Attorney  Preet  Bharara.  “The  jury  unani- 
mously found  that  Pendergrass  violated 
Jason  Echevarria’s  constitutional  rights 
by  deliberately  ignoring  his  pleas  for  help 
and  depriving  him  of  urgent  medical  care, 
leaving  Echevarria  to  die  alone  in  his  cell.” 

On  June  18,  2015,  Pendergrass  was 
sentenced  to  five  years  in  federal  prison;  he 
claimed  that  he  had  not  received  “accurate” 
information  about  Echevarria’s  condition, 
despite  being  informed  by  multiple  other 
employees. 

“I  don’t  believe  him,  he’s  a liar”  said 
Ramon  Echevarria,  Jason’s  father.  “Nobody 
wins  and  nobody  loses.  We  got  justice  for 
my  son,  and  we  keep  moving  on,  but  we 
can’t  bring  him  back.  This  man  is  going  to 
jail  and  my  son  is  buried.  There’s  nothing 
else  we  can  do.”  A lawsuit  filed  against  the 
city  over  Echevarria’s  death  remains  pend- 
ing. See:  Echevarria  v.  City  of  New  York, 
U.S.D.C.  (S.D.  NY),  Case  No.  l:13-cv- 
04921-RMB-RLE. 

Echevarria’s  death  by  neglect  was  not 
an  isolated  incident.  On  October  1,  2014, 
wracked  by  violent  convulsions  and  shaking 
uncontrollably,  Victor  Woods,  53,  died  on 
the  floor  of  a Rikers  housing  unit.  His  death 
was  caught  on  camera.  Also  recorded  was  the 
guard  who  sat  calmly  sipping  coffee  while 
Woods’  fellow  prisoners  screamed  for  help. 
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“I’m  not  touching  him,”  said  the  guard. 

The  cause  of  Woods’  death  was  later 
determined  to  be  a bleeding  ulcer;  on  the 
day  he  died,  he  reportedly  had  almost  a 
quart  of  blood  in  his  stomach.  His  family 
has  filed  a lawsuit  against  the  city  for  his 
“agonizingly  painful  and  slow  death”  while 
guards  “stood  idly  by.”  See:  Woods  v.  City  of 
New  York,  U.S.D.C.  (S.D.  NY),  Case  No. 
l:15-cv-01542-PAC. 

In  a particularly  troubling  case,  on  Feb- 
ruary 5, 2014,  Rikers  prisoner  and  homeless 
veteran  Jerome  Murdough,  56,  was  found 
dead  in  his  cell  from  heat  exhaustion.  He 
had  been  arrested  for  trespassing  after  seek- 
ing shelter  in  a stairwell  on  the  roof  of  a 
housing  project  on  a cold  night  in  Harlem, 
and  was  jailed  because  he  couldn’t  afford  a 
12,500  bond. 

Murdough  was  taking  medication  for 
both  bipolar  disorder  and  schizophrenia, 
which  made  him  more  susceptible  to  higher 
temperatures.  He  died  after  an  equipment 
malfunction  in  his  cell  caused  the  tem- 
perature to  climb  to  over  100  degrees.  Jail 
employees  did  not  check  on  him  for  at  least 
four  hours  even  though  he  was  in  a special 
observation  unit  for  prisoners  with  mental 
health  problems.  “He  basically  baked  to 
death,”  said  one  official. 

“He  wasn’t  just  some  old  homeless 
person  on  the  street.  He  was  loved.  He  had 
a life.  He  had  a family.  He  had  feelings,” 
stated  Wanda  Mehala,  sister  of  the  U.S. 
Marine  Corps  veteran.  Murdough’s  family 
sued  the  city,  which  agreed  to  settle  the  case 
in  November  2014  for  $2.25  million. 

“Mr.  Murdough  essentially  got  the 


death  penalty  simply  for  being  arrested  for 
trespassing,”  said  attorney  Derek  Sells,  who 
represented  the  family. 

Jail  Healthcare  Under  Scrutiny 

City  Council  Holds  Hearings 

As  Mayor  de  Blasio  and  the  DOC  Com- 
missioner were  announcing  reforms  aimed 
at  curbing  violence  at  Rikers  Island,  the  New 
York  City  Council  was  conducting  hearings 
on  whether  to  renew  a contract  with  Corizon 
Health  - the  jail’s  private  healthcare  provider 
- amid  allegations  of  shoddy  and  negligent 
medical  treatment.  Of  the  98  prisoner  deaths 
in  the  city’s  jail  system  from  2009-2014, 
fifteen  raised  concerns  over  the  quality  or 
timeliness  of  the  care  provided. 

“The  allegations  that  have  mounted 
over  the  years  suggest  that  Corizon  is 
failing  to  provide  comprehensive  and  safe 
services  to  people  under  their  care,”  said 
City  Councilman  and  Health  Committee 
Chairman  Corey  Johnson  at  a March  3, 
2015  hearing.  “These  reports  suggest  that 
treatment  provided  to  inmates  may  have 
been  a factor  in  at  least  15  deaths  over  the 
past  five  years  and  that  these  deaths  may 
have  been  preventable.” 

Jail  medical  facilities  are  not  under 
the  jurisdiction  of  the  DOC;  instead,  they 
fall  under  the  control  of  the  city’s  Depart- 
ment of  Health  and  Mental  Hygiene. 
Corizon  holds  a $126.6  million  contract 
for  management  of  medical  services  and 
a $8.98  million  contract  for  dental  care, 
while  medical  care  for  New  York  City’s  jail 
system  is  provided  through  a $270  million 


contract  with  Correctional  Medical  Associ- 
ates of  New  York,  P.C.  (CMA).  CMA  is  an 
affiliate  of  Corizon  Health,  and  according 
to  state  records  the  company  shares  the 
same  principal  executive  office  as  Corizon 
in  Brentwood,  Tennessee. 

Dr.  Calvin  Johnson,  Corizon’s  chief 
medical  officer,  and  CMA  president  Dr.  Jay 
Cowan  were  grilled  by  city  council  members 
at  the  hearing. 

“The  de  Blasio  administration  stepped 
up,  came  up  with  tens  of  millions  of  dol- 
lars to  try  to  change  course  at  Rikers 
Island  after  years  of  violence  and  endemic, 
systematic  problems,”  said  Councilman 
Johnson.  “You’ve  been  there  for  a long 
time.  You  were  there  in  the  [former  Mayor 
Michael]  Bloomberg  years  and  you  were 
there  in  the  de  Blasio  years.  I am  not 
hearing  anything  specific  about  what  you 
all  have  recommended  to  make  the  place 
a better  place.” 

Councilwoman  Inez  Barron  blasted 
the  doctors  for  not  mentioning  recent 
prisoner  deaths  in  their  testimony  at  the 
hearing.  “It  sends  the  signal  that  those  lives 
are  perhaps  not  as  important  as  other  lives, 
and  I’m  very  offended  that  you  wouldn’t  at 
least  mention  that  that’s  a big  problem,” 
she  told  them. 

Dr.  Johnson  said  that  was  not  the 
impression  Corizon  was  trying  to  convey. 
“We  recognize  these  individuals  who  have 
lost  their  lives  or  who  have  been  injured, 
not  as  numbers,  not  as  indiscriminate  pieces 
of  information,  but  as  people,”  he  told  the 
council.  “We  certainly  understand  and 
respect  your  indignation.” 


WreedomLine 

We  make  it  simple. 

Ton  iwtii  lws'l  3 tel  imfom, 

TM’s  a lul  atsapF  limn  ffiiTTfiuj  Idifj  im3d  TPs  TMmmjiM 

Only  $2.50  per  month  for  the  number. 

Calls  to  anywhere  in  the  U.S.  are  only  5$  per  minute 
To  Mexico  - 150;  to  Canada  - 110,  to  just  about  anywhere  else  in  the  world  - 310 
No  Contract,  No  Credit  Check,  No  Setup  Fee,  No  Cancellation  Fee,  No  Early  Termination  Fe 
Cancel  anytime;  any  money  left  on  the  account  is  refunded  fey 

Tell  Your  Folks  to  Sign  Up  at  www.freedomline.net 


Or  Mail:  FreedomLine 
PO  Box  7 - SCA 
Connersville,  IN  47331 


Also  see  our  long-running 
Classified  Ad  in  this  and  every  issue 


FCC  Reg.  No.  0021217047 


Prison  Legal  News 


9 


July  2015 


Rikers  Island  Violence  (cont.) 


As  early  as  October  2014,  Councilman 
Johnson  had  called  for  an  examination  of 
Corizon’s  performance  and  raised  the  op- 
tion of  terminating  the  city’s  contract  with 
the  firm. 

“Given  that  Corizon’s  contract  is  up  for 
renewal  next  year,  we  have  to  take  a serious 
look  at  whether  they  are  an  appropriate 
contracted  provider,”  he  said  at  the  time. 
“From  everything  I’ve  learned  so  far,  I don’t 
think  they  are.” 

City  officials  had  downgraded  Cori- 
zon’s performance  evaluation  from  “good”  in 
2012  to  “fair”  in  2013,  citing  the  company’s 
performance  in  mental  observation  units. 
The  evaluation  noted  that  Corizon  had 
failed  to  demonstrate  consistent  leadership 
and  had  provided  deficient  treatment  for 
mental  health  patients  in  several  units. 

In  2013,  a panel  of  psychiatrists  from 
New  York  University  and  Yale  University 
submitted  a report  to  the  Board  of  Cor- 
rection that  listed  numerous  deficiencies  in 
Corizon’s  provision  of  medical  care  in  the 
city’s  jail  system;  the  company  has  also  faced 
scrutiny  in  a number  of  other  jurisdictions, 
including  Arizona,  Florida,  Kentucky  and 
Pennsylvania.  [See:  PLN,  March  2015,  p.30; 
March  2014,  p.l]. 

Sparking  some  of  the  ire  at  the  City 
Council’s  Health  Committee  hearing  in 
March  2015  was  a review  of  cases  where 
prisoners  had  died  because  they  were  denied 
medications,  not  diagnosed  properly  or  not 
treated  in  a timely  manner. 

“We  can  go  through,  case-by-case,  but 
what  are  you  doing  to  stop  this?”  Johnson 
asked  the  Corizon  and  CMA  executives. 
“Because  I don’t  want  to  come  back,  three 


years  from  now,  after  a contract’s  renewed 
and  we  have  more  of  these  awful  cases  that 
we’re  hearing  about  because  people  are  be- 
ing denied  the  treatment  that  they  deserve.” 

Deaths , Injuries  Due  to  Inadequate  Care 

Some  of  the  cases  involving  prisoner  deaths 
at  Rikers  Island  and  other  city  jail  facilities 
were  particularly  egregious. 

On  September  11,  2013,  Bradley 
Ballard,  39,  died  in  his  cell  after  he  was 
abandoned  for  six  days  without  receiving  his 
medication.  The  New  York  State  Commis- 
sion of  Correction  (SCOC),the  agency  that 
oversees  jails  and  prisons,  issued  a report 
that  blamed  his  death  on  gross  incompe- 
tence by  Rikers  medical  staff  and  guards. 

The  details  of  Ballard’s  death  “shock 
the  conscience,”  the  report  stated,  noting 
that  the  mentally  ill  prisoner,  who  was  j ailed 
on  a parole  violation,  had  been  placed  in 
solitary  for  dancing  provocatively  in  front 
of  a guard.  Once  in  segregation  Ballard  was 
ignored  and  denied  medication  for  his  dia- 
betes and  schizophrenia.  At  one  point,  the 
report  said,  he  went  11  days  without  receiv- 
ing insulin.  Another  time  he  was  observed 
banging  on  his  cell  door  and  wrapping 
a ligature  around  his  penis  to  cut  off  the 
circulation,  which  resulted  in  an  infection. 

Ballard  was  confined  in  his  cell  “for  six 
days  prior  to  his  death,”  the  report  found, 
“and  was  denied  access  to  his  life  support- 
ing prescribed  medications,  denied  access 
to  medical  and  psychiatric  care,  denied 
access  to  essential  mandated  services  such 
as  showers  and  exercise  periods  and  denied 
running  water  for  his  cell.” 

The  December  16,2014  SCOC  report 
described  how  a warden,  assistant  warden, 
guards,  nurses  and  other  jail  employees 
visited  Ballard  at  least  57  times  over  the  six- 


day  period  as  his  health  deteriorated  - but 
none  took  any  action  to  help  him. 

The  day  before  he  died,  Ballard  was 
found  lying  naked  in  his  cell,  covered  in  his 
own  feces  and  having  difficulty  breathing.  It 
took  medical  personnel  an  hour-and-a-half 
to  respond  to  a call  for  help,  and  still  no  one 
entered  his  cell.  Instead,  guards  directed  two 
other  prisoners  to  place  Ballard  on  a gurney. 
He  was  taken  to  a clinic  at  the  jail  where 
he  went  into  cardiac  arrest,  then  transferred 
to  Elmhurst  Medical  Center  and  declared 
dead  two  hours  later. 

Ballard’s  death  sparked  protests  by  the 
New  York  City  Jails  Coalition  because  no 
one  was  charged  with  a crime,  even  though 
his  death  was  ruled  a homicide. 

“I  think  [Rikers  guards]  are  liable 
for  my  son’s  death,  and  they  need  to  be 
punished  before  it  happens  to  any  other 
parents’ son,”  said  Ballard’s  mother,  Beverly 
Ann  Griffin,  who  has  since  filed  a wrongful 
death  suit  that  remains  pending.  See:  Griffin 
v.  City  of  New  York,  U.S.D.C.  (S.D.  NY), 
Case  No.  l:14-cv-07329-NRB. 

“Had  Ballard  received  adequate  and 
appropriate  medical  and  mental  health 
care  and  supervision  and  intervention 
when  he  became  critically  ill,  his  death 
would  have  been  prevented,”  the  SCOC 
report  concluded.  “The  events  that  caused 
Ballard’s  death  were  directly  caused  by  the 
compounded  failures  of  NYC  DOC  and  its 
contracted  medical  provider.” 

In  January  2006,  John  Loadholt  was 
jailed  awaiting  trial  for  drug  possession 
when  he  died  from  an  asthma  attack.  At 
least  that  was  the  official  story  his  family 
received.  However,  in  October  2014,  fol- 
lowing an  investigation  by  the  SCOC,  they 
learned  the  truth.  A guard  had  discovered 
Loadholt  at  2:30  a.m.,  desperately  trying 
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to  operate  his  asthma  pump.  When  asked 
what  was  wrong  Loadholt  could  only 
reply,  “having  a little  difficulty.”  It  took 
about  10  minutes  until  Loadholt  and  the 
guard  started  walking  to  the  infirmary,  but 
Loadholt  didn’t  make  it  far  before  he  col- 
lapsed. The  guard  took  his  pulse  and  called 
for  assistance,  but  by  then  it  was  too  late; 
Loadholt  was  dead. 

SCOC  Commissioner  Frederick  C. 
Lamy  blamed  the  jail’s  healthcare  provider. 
“Loadholt ’s  asthma  was  inadequately  man- 
aged by  [Corizon  precursor]  Prison  Health 
Services  (PHS),  a business  corporation 
holding  itself  out  as  a medical  provider,” 
he  said. 

The  SCOC  detailed  in  a report  how 
Loadholt  was  not  taken  to  numerous 
medical  appointments  and  that  PHS  never 
followed  up  on  the  missed  appointments. 
State  investigators  found  that  because  PHS 
consistently  overbooked  its  appointment 
schedule,  staff  routinely  cancelled  many 
appointments. 

John’s  brother,  Ken  Loadholt,  a 20- 
year  veteran  New  Jersey  prison  guard,  said 
he  knew  firsthand  “the  size  of  the  neglect” 
that  killed  his  brother.  He  blamed  himself 


for  not  learning  the  truth  sooner.  “I  went 
[to  the  morgue]  because  I wanted  to  know 
exactly  what  happened,”  he  stated.  But 
when  the  coroner  gave  him  a death  cer- 
tificate, which  listed  his  brother’s  death  as 
being  due  to  complications  from  asthma 
and  methadone  treatment,  Ken  felt  some- 
thing was  wrong  because  methadone  is  a 
treatment  for  heroin  addiction.  His  brother 
didn’t  use  heroin. 

“I  allowed  my  association  with  the 
law  enforcement  community  to  get  in  the 
way  of  learning  the  truth  earlier,”  he  added. 
“It  really  saddens  me  because  it’s  not  that 
hard  to  give  someone  adequate  medical 
treatment.” 

In  another  case  involving  medical  ne- 
glect at  Rikers,  by  April  7,  2013,  prisoner 
Andy  Henriquez,  19,  had  been  begging  for 
help  for  days.  He  had  a torn  aorta  that  was 
leaking  blood  into  his  groin,  and  suffered 
from  chest  pain  and  shortness  of  breath  as 
he  cried  for  help  from  his  solitary  confine- 
ment cell.  That  day,  a doctor  visited  him  and 
prescribed  hand  cream  - and  even  wrote  the 
wrong  name  on  the  prescription.  Henriquez 
was  found  dead  a few  hours  later.  He  had 
initially  complained  of  chest  pains  seven 


months  before  he  died,  and  although  he 
was  seen  by  medical  staff,  a cardiac  exam 
was  never  performed.  In  December  2014, 
Corizon  agreed  to  settle  a lawsuit  filed 
by  Henriquez’s  family  for  an  undisclosed 
“seven  figure”  amount. 

Rikers  prisoner  Mark  Johnson  died 
of  a bacterial  infection  in  May  2013  even 
though  he  had  been  complaining  for  days 
about  bloody  stools.  It  wasn’t  until  his  fellow 
prisoners  united  in  protest  that  he  received 
medical  care,  but  it  came  too  late;  even  after 
emergency  surgery,  Johnson  passed  away. 

“It  is  heartbreaking.  He  should  have 
gone  to  the  hospital,”  said  his  mother, 
June  Broer.  “With  antibiotics  he  could 
be  alive  today.”  She  filed  a lawsuit  against 
the  city  and  Corizon  over  her  son’s  death, 
and  the  suit  remains  pending.  On  June  3, 
2015,  the  district  court  ordered  the  city  to 
produce  the  full  morbidity  and  mortality 
review  conducted  by  the  Department  of 
Health  and  Mental  Hygiene  into  John- 
son’s death.  See:  Broer  v.  City  of  New  York, 
U.S.D.C.  (S.D.  NY),  Case  No.  l:14-cv- 
03838-AKH. 

In  yet  another  example  of  inadequate 
medical  care  by  Corizon  staff,  Rodney  Cot- 
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Rikers  Island  Violence  (cont.) 


ton,  5 1 , incarcerated  at  the  city’s  Manhattan 
Detention  Complex,  experienced  a six-day 
erection  in  2011  - a painful  condition 
known  as  priapism  that  was  a side  effect 
of  antidepressants  he  was  taking.  Two  Co- 
rizon  doctors,  Craig  Metroka  and  Landis 
Barnes,  failed  to  send  him  to  a hospital  until 
his  condition  worsened  and  he  required 
surgery.  As  a result,  he  became  impotent. 
Cotton  filed  a lawsuit  in  state  court  that  is 
scheduled  to  go  to  trial  in  July  2015. 

Dr.  Barnes  was  implicated  in  another 
incident  involving  questionable  medical 
care  when  he  told  a prisoner  to  throw  away 
part  of  his  middle  finger,  which  had  been 
cut  off  when  a guard  closed  a cell  door  in 
June  2014.  Rudolph  Richardson,  held  at 
the  Manhattan  Detention  Complex,  said 
he  begged  Barnes  to  save  the  finger  by 
putting  it  on  ice;  the  physician  “reluctantly” 
agreed,  and  the  finger  was  later  reattached 
at  an  outside  hospital.  Richardson  filed 
a lawsuit  in  federal  court  alleging  medi- 
cal malpractice  and  civil  rights  violations, 
which  remains  pending.  See:  Richardson  v. 


City  of  New  York,  U.S.D.C.  (S.D.  NY),  Case 
No.  l:15-cv-00543-LAK-AJP. 

Corizon  Loses  DOC  Contract 

In  addition  to  the  injuries  and  deaths  de- 
scribed above,  other  prisoners  have  suffered 
paralysis,  amputations  and  loss  of  vision 
due  to  poor  medical  care  by  Corizon.  On 
May  29,  2015,  The  Intercept,  a publication 
of  First  Look  Media,  published  a lengthy 
feature  article  on  deficient  medical  treat- 
ment provided  to  women  prisoners  at  the 
Rose  M.  Singer  Center  on  Rikers. 

“There  has  been  a rash  of  really  tragic 
and  unacceptable  incidences  on  Rikers  as 
it  relates  to  Rikers  inmates  not  getting  the 
health  care  that  they  require  and  deserve,” 
observed  City  Councilman  Corey  Johnson. 

In  August  2014,  Corizon  was  fined 
$71,000  by  the  Occupational  Safety  and 
Health  Administration  for  a “willful  viola- 
tion” of  OSHA  regulations,  for  failing  to 
protect  its  employees  from  violence  at 
Rikers  Island.  The  agency  cited  an  increase 
in  assaults  against  the  company’s  nurses, 
doctors  and  mental  health  staff. 

Ten  months  later,  on  June  10,  2015, 
Mayor  de  Blasio  announced  that  the  city 
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would  not  renew  its  contract  with  Corizon 
to  provide  medical  care  in  the  jail  system 
when  the  contract  expires  at  the  end  of 
this  year. 

“We  have  an  essential  responsibility  to 
provide  every  individual  in  our  city’s  care 
with  high-quality  health  services  - and  our 
inmates  are  no  different,”  he  said. 

After  the  Corizon  contract  expires, 
medical  care  will  be  provided  by  New  York 
City’s  Health  and  Hospital  Corporation,  a 
public  benefit  company. 

“We’re  pleased  to  hear  that  the  city 
is  discontinuing  the  use  of  Corizon  and 
making  other  arrangements  for  providing 
medical  care  in  the  jails,”  declared  John 
Boston,  director  of  The  Legal  Aid  Society’s 
Prisoners’ Rights  Project.  “Medical  care  has 
been  a major  source  of  complaints  from  our 
clients  in  jail,  and  they  complain  about  the 
care  they  get  from  Corizon.” 

De  Blasio’s  decision  to  end  the  city’s 
contract  with  the  company  followed  a 
June  2015  report  by  the  DOI  that  found 
Corizon  was  responsible  for  “significant 
breakdowns”  in  medical  care  for  prisoners. 
A more  detailed  account  of  Corizon’s  loss  of 
its  New  York  City  jail  contract  will  appear 
in  a future  issue  of  PLN. 

Mental  Illness  and 
Solitary  Confinement 

Beginning  in  October  2013,  the  New 
York  City  Board  of  Correction  (BOC) 
conducted  a five-month  study  of  the  DOC’s 
solitary  confinement  practices  to  determine 
how  the  agency  compared  with  a variety 
of  national  standards.  Interviews  with 
prisoners  and  recreation  logs  from  Central 
Punitive  Segregation  Units  (CPSUs)  over 
a three-month  period  formed  the  basis  for 
the  agency’s  research.  The  BOC  randomly 
selected  14  days  to  get  an  average  of  “how 
many  prisoners  and  what  proportion  of 
the  total  population  went  outdoors  [for 
recreation]  that  day.” 

Rikers’  largest  CPSU  is  located  at  the 
Otis  Bantum  Correctional  Center,  where 
prisoners  are  housed  in  7 by  12-foot  cells 
for  23  hours  a day  for  weeks,  months  and 
even  years  at  a time. 

Numerous  studies  that  found  extended 
periods  of  segregation  negatively  impact  a 
prisoner’s  physical  and  mental  health  led  to 
a requirement  that  the  DOC  provide  pris- 
oners in  solitary  confinement  a minimum 
of  one  hour  of  recreation  per  day.  However, 
investigators  noted  that  prisoners  spend 
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that  one  hour  - when  it  is  even  provided  - 
in  an  outdoor  cage  devoid  of  any  exercise 
equipment.  Further,  the  BOC  estimated 
that  fewer  than  40  of  the  400  CPSU  prison- 
ers ever  get  to  have  outside  recreation;  most 
go  for  days  without  any  such  opportunity. 

The  agency’s  findings  painted  a stark 
picture  of  life  in  solitary  confinement  at 
Rikers.  Fully  80%  of  the  prisoners  held  in 
segregation  were  never  even  given  a chance 
to  sign  up  for  outdoor  exercise;  their  ac- 
cess to  recreation  was  limited  by  staffing 
levels,  guards’  shift  hours,  the  availability  of 
guard  escorts  and  a cumbersome  procedure 
involved  in  reaching  the  recreation  area. 

Much  of  the  recent  focus  on  condi- 
tions at  Rikers  Island  has  centered  on  the 
treatment  and  punishment  of  the  growing 
number  of  mentally  ill  prisoners.  A Sep- 
tember 2013  report  by  New  York  University 
psychiatrist  Dr.  James  Gilligan  found  that 
at  least  1,500  Rikers  prisoners  had  a serious 
mental  illness. 

“Since  prolonged  solitary  confinement 
can  cause  symptoms  of  mental  illness  to  ap- 
pear even  in  previously  healthy  individuals, 
we  strongly  recommend  against  imposing 
it  as  a punishment  for  predetermined  dura- 


tion even  on  the  inmates  not  deemed  to  be 
mentally  ill,”  Dr.  Gilligan  wrote. 

The  report  sparked  a rebuke  from 
the  mayor’s  office  and  the  Department  of 
Health  and  Mental  Hygiene,  both  com- 
plaining that  “conclusions  about  the  impact 
of  discipline  and  punishment  with  human 
behavior  are  overbroad  and  not  supported 
by  citations  to  relevant  evidence.” 

Dr.  Gilligan  and  his  associate,  Dr. 
Brandy  Lee,  countered  that  “the  nation’s 
jails  and  prisons  have  become  de  facto 
mental  hospitals  over  the  past  half-century, 
and  they  cannot  continue  to  ignore  the 
psychological  influences  of  their  practices.” 
They  added  that  the  DOC  has  a “misunder- 
standing of  human  psychology  and  behavior 
...  that  has  led  to  the  problems  that  many 
facilities  are  facing.” 

The  2013  BOC  study  noted  a two- 
fold increase  over  the  previous  eight  years 
in  the  number  of  prisoners  held  at  Rikers 
with  a diagnosed  mental  illness.  Further, 
there  have  been  at  least  11  suicides  in  New 
York  City  jails  since  2009,  including  nine 
at  Rikers. 

The  spike  in  mentally  ill  prisoners  so 
alarmed  city  officials  that  in  June  2014, 


the  Task  Force  on  Behavioral  Health  and 
the  Criminal  Justice  System  was  created 
to  develop  a plan  to  “transform  the  city’s 
criminal  justice  system,  so  that  it  addresses 
the  needs  of  individuals  with  behavioral  and 
mental  health  issues  more  appropriately  and 
effectively.” 

Despite  the  rhetoric  that  accompanied 
Mayor  de  Blasio’s  March  2015  press  con- 
ference at  Rikers  in  which  he  announced 
his  latest  proposed  reforms,  the  Enhanced 
Supervision  Housing  Unit  where  the  event 
was  held  was  itself  a point  of  contention  in 
the  debate  over  solitary  confinement  in  the 
city’s  jail  system. 

“The  ineffectual  hearing  process  and 
overbroad  criteria  for  ESHU  will  allow 
corrections  officers  to  sentence  an  incar- 
cerated person  to  isolation  at  any  time,  for 
any  reason  and  without  oversight,”  noted 
Skylar  Albertson  with  The  Bronx  Defend- 
ers’Adolescent  Defense  Project. 

Former  New  York  City  mental  health 
director  Dr.  Daniel  Selling  agreed,  saying, 
“Unfortunately,  many  of  the  programs  we 
devised  and  implemented  became  perverted 
by  the  Department  of  Corrections.” 

When  the  ESHU  was  first  announced 
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in  December  2014,  DOC  Commissioner 
Ponte  insisted  that  the  new  unit  would 
eliminate  punitive  segregation  for  adoles- 
cents, create  a higher  staff- to-prisoner  ratio, 
include  access  to  religious  and  law  library 
services,  and  provide  a minimum  of  seven 
hours  out-of-cell  time. 

The  New  York  City  official  charged 
with  overseeing  medical  care  in  the  jail 
system,  Dr.  Homer  Venters,  told  the  City 
Council’s  Health  Committee  on  March  3, 
2015  that  a recent  allocation  of  funds  to 
create  small  therapeutic  housing  units  for 
seriously  mentally  ill  prisoners  had  been  a 
success.  He  added,  however,  that  the  units 
contain  only  enough  beds  to  house  about  a 
third  of  the  prisoners  who  qualify. 

Barriers  to  Reform 

Corruption  from  the  Top  Down 

First  appointed  in  March  2014,  DOC 
Commissioner  Joseph  Ponte  has  been  under 
fire  by  city  officials  and  the  Board  of  Cor- 
rection for  the  large  number  of  prisoners 
subjected  to  excessive  force  at  Rikers  Island. 
Ponte  promised  reforms  and  said  he  had 
“zero  tolerance”  for  misconduct  by  staff 
members.  The  question  eventually  became 
what  criteria  he  uses  to  demonstrate  that 
intolerance. 

For  example,  Ponte  fired  Manhattan 
Detention  Complex  Warden  Antonio  Cuin 
in  October  2014  when  Cuin  became  the  butt 


of  jokes  on  the  David  Letterman  Show  after 
he  allowed  magician  David  Blaine  to  perform 
at  the  jail,  known  as  The  Tombs.  Letterman’s 
famous  Top  Ten  List,  entitled  “Things  Over- 
heard at  David  Blaine’s  Prison  Magic  Show,” 
poked  fun  at  the  city’s  jail  system. 

“Ponte  was  pissed  about  the  magic 
show  publicity  and  that  it  was  on  David 
Letterman,”  said  a source  at  the  jail.  The 
DOC’s  official  position  was  that  Cuin  had 
retired. 

In  contrast,  Ponte  promoted  William 
Clemons,  former  warden  of  the  Robert  N. 
Davoren  Complex,  calling  him  “a  model  of 
stability  in  a tumultuous  time. ’’The  promo- 
tion to  department  chief  came  under  fire 
from  City  Councilmember  Melissa  Mark- 
Viverito,  who  cited  a 2011  internal  audit 
that  accused  Clemons  of  misrepresenting 
the  level  of  violence  at  Rikers  and  referred 
to  him  as  “clearly  incompetent.” 

“I  don’t  know  that  sends  a really  posi- 
tive, affirming  message  to  us  that  serious 
changes  will  continue  if  we  have  people 
[promoted]  that  are  abdicating  their  re- 
sponsibility or  have  a history  of  that,” 
Mark-Viverito  said. 

Clemons  had  initially  been  praised 
when,  upon  taking  over  as  warden  at  the 
Davoren  Complex,  the  rampant  violence 
plaguing  the  facility  dropped  by  66%  after 
his  first  three  months  on  the  job.  Clemons 
and  deputy  warden  Turhan  Gumusdere 
were  hailed  as  heroes  and  praised  by  the 
city  council  for  their  “exceptional  efforts.” 
Both  were  promoted,  but  the  official  who 
replaced  Clemons  as  warden,  Raino  Hills, 


soon  discovered  the  truth. 

Violence  had  not  declined  at  the  jail;  it 
simply  wasn’t  reported.  An  ensuing  inves- 
tigation revealed  that  both  Clemons  and 
Gumusdere  had  deliberately  “abdicated  all 
responsibility”  for  reporting  violent  inci- 
dents. When  asked  why,  Clemons  explained 
that  “he  found  the  spreadsheets  difficult  to 
read  on  his  computer  and  could  not  figure 
out  how  to  print  them,”  while  Gumusdere 
said  he  had  delegated  the  responsibility 
to  subordinates,  whom  he  declared  were 
incompetent. 

Then-DOC  director  Dora  B.  Schriro 
promised  to  get  to  the  bottom  of  the  affair, 
and  on  December  20,  2011,  investigators 
seized  all  records,  videos  and  logbooks  from 
the  jail.  Schriro  reported  in  September  2012 
that  375  fights  at  the  Davoren  Complex 
had  not  been  reported  by  either  Clemons 
or  Gumusdere,  and  while  auditors  found  no 
hard  evidence  to  prove  the  data  had  been 
deliberately  manipulated,  they  concluded 
that  “no  legitimate  explanation  exists  for 
the  dramatic  and  inaccurate  decreases”  in 
violent  incidents. The  report  faulted  Clem- 
ons and  Gumusdere,  who  had  “abdicated 
responsibility  for  the  facility’s  reporting 
of  inmate  fights  and  failed  to  supervise, 
manage,  or  oversee  the  facility’s  reporting 
of  violence  statistics.” 

Investigators  recommended  that  both 
men  be  demoted,  but  instead,  when  the  U.S. 
Attorney’s  office  convened  an  investigation 
into  abuses  involving  juvenile  offenders  held 
at  Rikers  Island,  Schriro  deleted  several 
portions  of  the  report  - including  parts  that 
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criticized  Clemons  and  Gumusdere. 

“I  appreciated  all  the  information, 
but  for  the  purpose  that  I had  in  mind  it 
needed  to  be  removed,”  she  told  the  New 
York  Times,  adding,  “In  all  instances,  the 
report  repeatedly  indicated  that  there  wasn’t 
an  indication  of  wrongdoing,  but  a lack  of 
attentiveness.” 

By  October  2014,  problems  within  the 
city’s  jail  system  became  so  overwhelming 
that  Clemons  was  forced  to  resign,  along 
with  his  sister-in-law,  Bureau  Chief  of 
Administration  Joandrea  Davis,  and  Bu- 
reau Chief  of  Facility  Operations  Gregory 
McLaughlin.  All  three  tendered  their  res- 
ignations amid  ongoing  revelations  that 
exposed  inhumane  conditions  of  solitary 
confinement,  excessive  use  of  force  against 
prisoners,  and  guards  smuggling  drugs  and 
other  contraband  into  jail  facilities. 

Corruption  from  the  Bottom  Up 

Smuggling  pot  to  prisoners  seemed  like  a 
good  way  to  make  money  for  Rikers  guards 
Khalif  Phillips  and  Austin  Romain.  That 
is,  until  they  got  caught.  On  November 
14, 2014,  Phillips  found  himself  in  federal 
court,  charged  with  smuggling  drugs  into 
the  facility.  Authorities  said  he  had  charged 
prisoners  up  to  11,000  per  package  of 
marijuana. 

A six-year  veteran  DOC  employee, 
Phillips  brought  an  estimated  five  pounds 
of  pot  into  the  jail.  Federal  judge  Richard 
Sullivan  was  so  outraged  that  he  sentenced 
the  former  guard  to  three  years  in  prison 
plus  two  years  of  supervised  release,  because 


Phillips  had  “violated  every  value  a correc- 
tion officer  is  supposed  to  stand  for.” 

On  December  12, 2014,  a federal  jury 
found  Romain  guilty  of  smuggling  mari- 
juana, tobacco  and  scalpels  into  Rikers.  He 
has  not  yet  been  sentenced. 

Previously,  Rikers  guards  Infinite  Di- 
vine Rahming,  30,  and  Steven  Dominguez, 
26,  were  indicted  in  July  2014  on  state 
charges  of  bribery,  drug  trafficking  and 
contraband  smuggling.  As  part  of  a sting 
operation  involving  undercover  investiga- 
tors, they  smuggled  what  they  thought  was 
oxycodone  and  cocaine  into  the  jail  complex 
in  exchange  for  cash  payments.  Former 
guard  Deleon  Gifth  was  indicted  on  similar 
charges  for  arranging  to  have  oxycodone 
smuggled  into  Rikers,  and  a prisoner  and  his 
girlfriend  were  also  charged  in  connection 
with  the  scheme. 

Rikers  medical  worker  Jeffrey  Taylor, 
48,  a Corizon  Health  employee,  confessed 
in  September  2014  to  bringing  liquor,  drugs 
and  tobacco  into  the  jail.  Taylor  said  he 
began  his  illegal  activities  “out  of  curiosity, 
and  need.”  Officials  said  he  would  sneak 
in  the  contraband  and  collect  payments 
via  Western  Union  money  orders.  He  was 
also  accused  of  smuggling  20  strips  of  the 
narcotic  painkiller  Suboxone. 

In  May  2015  another  Corizon  employ- 
ee, Richard  B.  Quon,  42,  was  caught  trying 
to  bring  cigarettes  and  synthetic  marijuana 
into  Rikers,  while  jail  guard  Patricia  How- 
ard, 42,  was  charged  with  attempting  to 
smuggle  cocaine,  marijuana,  tobacco,  roll- 
ing papers,  pliers  and  cell  phones  into  the 


Manhattan  Detention  Complex.  Howard 
had  been  employed  with  the  DOC  for 
almost  20  years. 

“Contraband  smuggling  is  a dangerous 
influence  on  Rikers  Island,  one  that  breeds 
a culture  of  violence  and  corruption  in  the 
jails  and  threatens  the  integrity  of  the  city’s 
correction  system,”  said  DOI  Commis- 
sioner Mark  Peters. 

BOC  and  U.S.  Department  of  Justice 
officials  had  expressed  concerns  about  ram- 
pant corruption  at  Rikers  for  years,  but  it 
was  a report  released  on  November  6, 2014 
that  brought  questions  about  security  at  the 
jail  complex  to  a head. The  previous  month, 
an  undercover  investigator  succeeded  in 
smuggling  contraband  into  six  Rikers  fa- 
cilities. The  investigator’s  cargo  pants  were 
stuffed  with  250  packets  of  heroin,  24  strips 
of  Suboxone,  a half-pound  of  marijuana,  a 
16-ounce  bottle  of  vodka  and  a razor  blade. 

Upon  entering  one  of  the  facilities, 
the  undercover  investigator  twice  set  off  a 
metal  detector;  when  asked  to  empty  his 
pockets,  he  replied  “that  he  already  had 
emptied  them.”  The  guard  making  the 
request  “accepted  his  answer  without  fur- 
ther inspection  of  his  pockets. ’’The  report 
concluded  that  “Weapons  and  narcotics 
remain  easily  available  to  any  inmate  with 
funds  to  pay  for  them.” 

DOI  Commissioner  Peters  recom- 
mended the  use  of  drug-sniffing  dogs  at 
employee  entrances.  “Any  kind  of  serious 
search  by  trained  professionals  should  have 
caught  this  [smuggling]  every  time,”  he 
said.  “Given  the  extent  of  smuggling  that 
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we  know  goes  on  and  given  what  we  know 
about  what’s  coming  in  from  visitors,  a lot 
of  stufF  has  to  be  coming  in  from  guards 
and  employees  because  this  stufF  doesn’t 
magically  appear.” 

Promising  tighter  security  measures, 
Peters  vowed  that  the  DOI  would  continue 
to  monitor  Rikers’  security  procedures. 
Drug  trafficking,  he  said,  is  “the  root  cause 
of  a wider  set  of  problems  that  also  need  to 
be  dealt  with.” 

Indeed,  smuggling  contraband  isn’t 
the  only  type  of  misconduct  involving 
jail  guards.  The  Legal  Aid  Society  filed  a 
class-action  complaint  on  May  19,  2015 
that  cited  a “pervasive  culture  of  rape”  at  the 
Rose  M.  Singer  Center  on  Rikers  Island. 
The  suit,  brought  on  behalf  of  two  Jane 
Doe  defendants,  claims  they  were  raped 
by  guard  Benny  Santiago,  who  threatened 
them  and  refused  to  use  a condom.  One  of 
the  prisoners  allegedly  contracted  an  STD 
from  Santiago,  and  the  lawsuit  referenced 
sexual  abuse  by  seven  other  jail  guards. 

“This  abuse  is  only  possible  because, 
in  the  face  of  repeated  warnings,  the 
City  of  New  York  has  enabled  a culture 
of  complacency  to  perpetuate  at  Rikers 
Island  and  thereby  consented  to  the  abuse 
of  women  in  its  custody,”  the  complaint 
stated.  The  suit  remains  pending,  while 
Santiago  was  reportedly  placed  on  “modi- 
fied duty.”  See:  Doe  v.  City  of  New  York, 
U.S.D.C.  (S.D.  NY),  Case  No.  l:15-cv- 
03849-AKH. 

The  Rose  M.  Singer  Center  was  among 
the  top  12  facilities  nationwide  for  the  high- 
est rates  of  reported  staff  sexual  misconduct, 
according  to  a May  2013  survey  by  the 


DOJ’s  Bureau  of  Justice  Statistics.  Almost 
6%  of  women  prisoners  at  the  Center  re- 
ported they  had  been  sexually  victimized 
by  staff  members. 

Corruption  from  Within 

On  January  15,  2015,  the  Department  of 
Investigation  released  a report  that  de- 
scribed “a  deeply  flawed  system  in  which 
more  than  a third  of  [correction]  officers 
were  hired  despite  numerous  corruption 
and  safety  hazards,  including  multiple  prior 
arrests  and  convictions,  prior  associations 
with  gang  members,  or  relationships  with 
inmates.” 

Following  a nearly  year-long  review 
of  the  files  of  over  150  jail  staff,  the  inves- 
tigation found  35%  - a total  of  54  guards 
- “had  significant  red  flags  that  should  have 
either  precluded  their  hiring  or  required 
significant  follow  up  and  monitoring  by 
employees  - neither  of  which  was  done.” 

Specifically,  investigators  identified 
10  cases  in  which  guards  had  been  ar- 
rested more  than  once,  and  79  in  which  the 
employee  had  friends  or  family  members 
who  were  incarcerated.  According  to  the 
report,  a number  of  guards  had  “relation- 
ships [which]  included  current  inmates 
and  situations  in  which  significant  contact 
over  DOC  recorded  telephone  calls  could 
not  be  explained.” 

In  addition,  investigators  expressed 
concern  about  the  ability  of  65  guards  to 
perform  their  duties  based  on  the  results 
of  their  psychological  examinations,  and 
54  staff  members  had  “clearly  failed  to 
exhibit  the  ‘good  character  and  satisfactory 
background’”  required  for  employment. 
Regardless,  all  had  been  hired. 

“DOI’s  latest  investigation  on  Rikers 
Island  exposes  a shockingly  inadequate 


screening  system,  which  has  led  to  the  hir- 
ing of  many  officers  that  are  under  qualified 
and  unfit  for  duty,”  Commissioner  Peters 
said  in  a statement  accompanying  the 
release  of  the  report.  “Applicants  with  a his- 
tory of  violence  or  gang  affiliations  should 
not  be  patrolling  our  jails.  Positions  as  law 
enforcement  officers  demand  better.” 

The  report  made  three  key  recommen- 
dations, advising  the  DOC  to  establish  “an 
aggressive  recruitment  strategy  and  clear 
disqualification  standards  to  improve  the 
applicant  pool.”  DOC  officials  must  also 
make  the  job  candidate  screening  process 
“uniform,  thorough,  and  tailored  to  the 
unique  corruption  vulnerabilities”  in  the  jail 
system.  Finally,  the  DOC  should  establish  a 
system  to  monitor  applicants  who  are  hired 
but  considered  susceptible  to  corruption. 

“Improving  staff  recruitment,  training 
and  retention  is  a key  part  of  my  agenda  of 
meaningful  reform,”  stated  DOC  Com- 
missioner Ponte.  “At  the  end  of  the  day,”  he 
said,  “our  performance  is  only  as  strong  as 
the  men  and  women  who  fill  the  posts  that 
keep  our  facilities  operating  24/7.” 

Problems  with  hiring  qualified  jail  staff 
apparently  extended  to  Corizon  employees, 
too.  When  a Corizon  records  clerk  was 
caught  in  May  2015  trying  to  smuggle  a 
straight-edge  razor  into  Rikers,  officials 
found  he  had  previously  served  13  years 
in  prison  for  kidnapping.  The  DOC  had 
failed  to  conduct  hundreds  of  required 
background  checks  on  Corizon  employees, 
instead  allowing  fingerprint  cards  to  pile  up 
in  an  office  for  four  years. 

On  September  1, 2014,  in  an  effort  to 
curb  contraband  smuggling  by  staff,  the 
DOC  increased  its  security  measures  to 
include  checking  the  lunch  containers  of 
employees  arriving  for  work.  Ponte  had 
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sought  more  stringent  protocols,  but  settled 
on  the  lunch  box  searches  after  meeting 
with  COBA  union  chief  Norman  Seabrook. 
Subsequent  surveillance  video  revealed  that 
some  guards  refused  to  have  their  food  con- 
tainers X-rayed  and  were  allowed  to  place 
the  containers  on  top  of  the  X-ray  machine 
without  having  them  checked.  Others  were 
allowed  to  enter  jail  facilities  even  after 
triggering  the  metal  detector. 

“It  turns  out  these  steps  were  not  suf- 
ficient,” Commissioner  Peters  said.  “Having 
observed  screening  procedures  for  six  weeks, 
it  is  clear  to  the  DOI  that  such  compliance 
will  not  be  achieved  absent  additional  dras- 
tic interventions.” 

Humiliated  by  the  lapse  in  security, 
Ponte  agreed  to  comply  with  the  DOI’s 
employment  screening  recommendations 
in  spite  of  opposition  from  the  powerful 
guards’  union.  Plans  were  also  made  to 
replace  regular  shift  guards  with  special 
operations  officers  at  jail  entrances  and  to 
raise  screening  measures  to  federal  airport 
security  standards. 

“I  have  zero  tolerance  for  anyone, 
including  staff,  bringing  contraband  into 
DOC  facilities,”  Ponte  stated.  “As  part 
of  DOC’s  ongoing  system-wide  reforms, 
we  are  working  on  significant  new  steps 
to  improve  our  methods  of  searching  for 
contraband.” 

Seabrook  said  that  while  he  supported 
the  checks  of  employees’food  containers, he 
was  certain  there  would  be  resistance  to  the 


more  drastic  security  measures.  However, 
some  critics  said  Seabrook  himself  has 
spearheaded  resistance  among  jail  staff  and 
undermined  previous  DOC  reforms. 

Stymieing  Reform  Efforts 

As  early  as  2012,  Florence  L.  Finkle,  the 
DOC’s  former  chief  investigator,  addressed 
the  rampant  brutality  perpetrated  by  guards 
against  prisoners,  informing  senior  officers 
and  COBA  union  leaders  during  a meeting 
of  her  intent  to  have  abusive  guards  pros- 
ecuted. One  of  the  union  officials  present  at 
the  meeting  was  Norman  Seabrook. 

For  the  next  two  years,  Seabrook  re- 
portedly made  sabotaging  Finkle’s  efforts 
a priority.  He  managed  to  undermine  her 
investigations  and  get  her  top  investigator 
transferred,  and  used  his  weekly  radio  show 
to  launch  attacks  on  her  character  and  call 
for  her  resignation.  The  tactics  worked; 
Finkle  resigned  in  August  2014,  shortly 
after  the  U.S.  Attorney  issued  its  report  on 
juvenile  offenders  housed  at  Rikers,  which 
described  her  division  as  “ineffectual.” 
She  was  replaced  by  a long-time  friend  of 
Seabrook’s,  a former  police  official. 

Seabrook  has  served  as  chairman  of 
the  Correction  Officers’  Benevolent  As- 
sociation for  more  than  two  decades.  He 
hobnobs  with  top-ranking  union  and  cor- 
rections officials,  and  consults  regularly  on 
appointments  and  policy  decisions  with 
city  leaders,  including  Mayor  de  Blasio. 
The  New  York  Times  called  the  pervasive 


culture  of  violence  at  Rikers  a direct  result 
of  Seabrook’s  heavy-handed  influence. 

Despite  obtaining  positive  gains  for 
unionized  jail  workers,  Seabrook  has  been 
described  by  former  and  current  city  of- 
ficials as  the  biggest  roadblock  to  curbing 
corruption  and  brutality  at  Rikers.  He  has 
consistently  opposed  stronger  screening 
measures  designed  to  curb  the  flow  of 
contraband  into  the  jail  system,  and  has 
vigorously  defended  abusive  guards  and 
shielded  them  from  discipline. 

On  November  18,  2013,  Rikers  pris- 
oner Dapree  Peterson,  21,  was  scheduled 
to  testify  before  a New  York  state  court 
in  a brutality  case  involving  two  guards, 
Kevin  Gilkes  and  Louis  Pinto,  Jr.,  who 
were  charged  with  beating  Peterson  and 
then  attempting  to  cover  it  up.  However, 
at  Seabrook’s  urging  jail  workers  stopped 
all  transport  busses  from  running  that  day, 
citing  spurious  safety  issues.  Dozens  of 
prisoners  missed  court  hearings  and  medi- 
cal appointments  as  a result,  and  Peterson 
didn’t  make  it  to  court  to  testify. 

City  officials,  who  were  aware  of 
Seabrook’s  tactics,  became  so  concerned  for 
Peterson’s  safety  that  they  had  the  DOC 
place  him  under  enhanced  security  with 
constant  video  monitoring.  The  next  day 
the  judge  held  the  courtroom  open  until 
Peterson  physically  appeared  before  him,  and 
authorities  arranged  an  alternative  method  of 
transportation  for  his  next  court  appearance. 

Gilkes  and  Pinto  were  acquitted  of 
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Rikers  Island  Violence  (cont.) 


the  charges  in  March  2014,  following  a 
bench  trial;  meanwhile,  the  city  filed  a 
lawsuit  against  the  guards’  union  over  the 
bus  shutdown. 

Many  began  to  question  whether  it 
was  the  DOC  Commissioner  or  Seabrook 
who  was  in  charge  of  the  city’s  jail  system. 

“I  came  to  think  that  my  wardens  be- 
lieved Norman  was  more  important  to  their 
career  than  I was,”  said  former  DOC  Com- 
missioner Martin  F.  Horn,  who  headed  the 
department  between  2003  and  2009.  He 
now  serves  as  a faculty  member  at  the  John 
Jay  College  of  Criminal  Justice. 

Under  Seabrook,  salaries  and  benefits 
for  New  York  City  jail  guards  reached  parity 
with  those  of  policemen  and  firefighters. 
Seabrook  reportedly  earns  about  $300,000 
a year  - $100,000  more  than  the  leader  of 
the  policemen’s  union,  despite  the  fact  that 
the  police  union  is  six  times  larger  than 
COBA.  Along  with  having  bargained  suc- 
cessfully for  unlimited  sick  leave,  during 
Seabrook’s  tenure  the  guards’  union  nego- 
tiated a 20-year  retirement  at  half-pay  for 
its  members.  That  benefit  is  blamed  for  the 
high  turnover  of  jail  guards  after  20  years  on 
the  job,  leading  to  younger,  inexperienced 
stafFbeing  placed  in  high-ranking  positions. 

When  the  New  York  Times  interviewed 
nearly  a dozen  current  and  former  city  of- 
ficials, none  had  anything  good  to  say  about 
Seabrook,  but  none  would  go  on  record  for 
fear  that  he  would  retaliate  and  sabotage 
their  careers.  Some  expressed  concern  that 
their  lives  might  be  in  danger  if  they  were 
ever  required  to  tour  the  city’s  jail  system; 
they  worried  that  a guard  might  look  the 
other  way  if  a prisoner  got  violent. 

“He’s  a bully.  They’re  afraid  of  him,” 
said  City  Councilman  Daniel  Dromm,  who 
has  openly  clashed  with  Seabrook. 

Seabrook  has  always  been  proactive  as 
well  as  provocative.  In  1993,  he  and  nearly 
200  other  guards  protested  the  union’s 
handling  of  contract  negotiations  by  block- 
ing the  bridge  that  connects  Rikers  to  the 
mainland  in  Queens.  Two  years  later  he 
was  elected  union  president  and  has  won 
re-election  four  times  since  then. 

The  Correction  Officers’  Benevolent 
Association  made  almost  $500,000  in 
political  contributions  in  the  last  elections. 
Recently,  long  believing  that  Bronx  pros- 
ecutor Robert  Johnson  was  too  vigorous 


in  seeking  convictions  against  abusive  jail 
guards,  Seabrook  convinced  state  lawmak- 
ers to  pass  a bill  requiring  such  cases  to  be 
heard  by  a different  prosecutor,  Queens 
District  Attorney  Richard  Brown. 

Governor  Mario  Cuomo  vetoed  the 
legislation.  “There  is  no  reason  for  this 
proposed  change, ”he  said.  Calling  the  move 
“unprecedented  and  unconstitutional,” 
Cuomo  added,  “Rikers  Island  is  located  in 
Bronx  County  and  the  citizens  of  Bronx 
County  have  elected  a district  attorney  to 
prosecute  crimes  that  occur  there.” 

Seabrook  has  vigorously  defended  - 
and  honored  - guards  accused  of  using 
excessive  force  against  prisoners.  In  2010 
he  presented  an  award  to  Charlton  Lemon, 
who  was  named  assistant  deputy  warden 
of  the  year,  even  though  Lemon  had  been 
accused  in  a lawsuit  of  leading  a group  of 
guards  in  the  beating  of  jail  prisoner  Huston 
Belvett. 

Costly  Lawsuits  and  Claims 

New  York  City  and  its  taxpayers 
bear  the  brunt  of  the  monetary  costs  of 
prisoner-on-prisoner  violence,  staff  brutal- 
ity and  medical  neglect  at  Rikers  Island. 
For  example,  the  suit  against  Charlton 
Lemon  settled  in  2010  with  the  city  agree- 
ing to  pay  $350,000.  See:  Belvett  v.  City  of 
New  York,  U.S.D.C.  (S.D.  NY),  Case  No. 
l:09-cv-08090-VM-AJP.  Also,  as  described 
above,  city  officials  paid  $2.25  million  in 
the  Jerome  Murdough  wrongful  death  case. 

On  December  3,  2012,  a New  York 
state  court  approved  an  $850,000  settle- 
ment in  a lawsuit  stemming  from  the  death 
of  21-year-old  Rikers  prisoner  Tyreece 
Abney.  The  suit  revealed  that  guards  stood 
by  and  watched  while  Abney  was  fatally 
beaten  by  a group  of  other  prisoners  who 
were  part  of“The  Program, ”in  which  guards 
allowed  gang- affiliated  prisoners  to  main- 
tain discipline  in  the  jail.  PLN  has  reported 
extensively  on  deaths  and  injuries  resulting 
from  The  Program.  [See:  PLN,  Nov.  2012, 
p.38;  Feb.  2010,  p.28;  Jan.  2009,  p.20]. 

Originally,  Abney  was  being  held  in 
a specialized  mental  health  unit  where 
he  received  treatment  for  mental  illness, 
speech  impediments  and  other  disabilities. 
However,  following  an  argument  with  a 
guard  he  was  sent  to  a high-security  unit  for 
violent  prisoners.  At  that  point,  his  medi- 
cal treatment  essentially  stopped.  Almost 
immediately  Abney  began  to  express  fear 
for  his  safety.  He  claimed  he  was  being 


threatened  by  both  guards  and  prisoners, 
but  his  requests  for  protection  were  ignored. 

In  June  2012,  city  officials  paid  $2  mil- 
lion to  settle  a lawsuit  filed  by  the  mother  of 
Rikers  prisoner  Christopher  Robinson,  18, 
who  was  killed  by  other  prisoners  recruited 
by  guards  to  participate  in  “The  Program” 
as  enforcers. 

Robinson  was  kicked  and  beaten  to 
death  in  2008  when  he  crossed  paths  with 
guards  who  used  a gang  of  youthful  offend- 
ers to  maintain  rigid  control  over  a unit  at 
the  Robert  N.  Davoren  Complex. 

“It  just  hurts  every  day,  and  it  doesn’t 
get  any  better,  and  this  will  not  help,”  Chris- 
topher’s mother,  Charnel  Robinson,  said  of 
the  settlement. 

Three  guards,  Michael  McKie,  Khalid 
Nelson  and  Denise  Albright,  pleaded  guilty 
to  assault  or  attempted  assault  in  connection 
with  Robinson’s  death;  McKie  received  two 
years  in  prison  while  Nelson  and  Albright 
each  received  one  year.  Twelve  prisoners 
who  participated  in  the  fatal  attack  on 
Robinson  were  charged,  too. 

The  city  paid  $850,000  in  August  2012 
to  settle  a suit  resulting  from  the  2010  non- 
fatal  beating  of  Kadeem  John,  who  was 
also  a victim  of  violence  inflicted  by  other 
prisoners  who  participated  in  The  Program. 
He  suffered  a brain  injury  and  kidney  dam- 
age; DOC  officials  had  failed  to  preserve 
surveillance  video  footage  of  the  incident. 
See:  John  v.  City  of  New  York,  U.S.D.C. 
(S.D.  NY),  Case  No.  l:ll-cv-05610-RPP. 

Another  case  involving  The  Program 
settled  for  $500,000  in  October  2013.  Pris- 
oner Dwaine  Taylor  was  severely  assaulted 
by  gang  members  in  a holding  cell,  resulting 
in  facial  injuries  that  included  jaw  fractures. 
He  filed  a failure  to  protect  suit  against  the 
DOC  that  alleged  the  beating  was  sanc- 
tioned by  guards.  A DOC  employee  had 
erased  all  but  8 minutes  of  three  hours  of 
video  footage  related  to  the  incident.  [See: 
PLN,  July  2014,  p.42]. 

Further,  the  city  paid  $125,400  in  Au- 
gust 2012  to  settle  a federal  lawsuit  arising 
from  a Rikers  guard  repeatedly  slapping 
a prisoner,  damaging  his  eardrum.  The 
incident  involved  guard  Timothy  Monroe, 
who,  without  any  provocation,  smacked 
prisoner  Edward  Gotay’s  ear  with  an  open 
palm,  causing  his  eardrum  to  rupture.  The 
suit  raised  claims  of  “routine,  dangerous, 
and  unconstitutional  use  of  excessive 
force”  by  jail  guards.  See:  Gotay  v.  City  of 
New  York,  U.S.D.C.  (S.D.  NY),  Case  No. 
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l:10-cv-08868-AJN. 

In  July  2012,  New  York  City  paid 
11.5  million  to  settle  a lawsuit  that  al- 
leged guards  fatally  beat  Patrick  Miller,  a 
mentally  ill  prisoner,  in  the  prison  ward  at 
Bellevue  Hospital.  Although  an  autopsy 
found  Miller  had  experienced  “multiple 
blunt  trauma,”  no  guards  were  charged  in 
connection  with  his  death. 

“We  feel  the  settlement  was  in  all  par- 
ties’best  interests,”  said  city  attorney  Curt 
P.  Beck.  “We  hope  it  brings  a measure  of 
closure  to  the  family.” 

City  officials  agreed  in  July  2014  to  a 
12.75  million  settlement  in  a federal  lawsuit 
over  the  2012  death  of  Rikers  prisoner  Ron- 
ald Spear,  52,  who  was  brutally  assaulted  by 
guards. The  medical  examiner’s  office  ruled 
his  death  a homicide.  An  attorney  with 
The  Legal  Aid  Society,  which  represented 
Spear’s  family,  said  Ronald’s  death  was  “yet 
another  example  of  the  persistent  problem 
of  excessive  force  in  the  New  York  Cityjails, 
a problem  that  has  not  been  adequately  ad- 
dressed or  remediated.” 

Other  prisoners  said  Spear,  who  re- 
quired dialysis  treatment  for  kidney  disease, 
had  been  struck  and  kicked  in  the  chest 
and  face  by  a guard  while  being  restrained 
by  other  officers.  See:  Daniels  v.  City  of 
New  York , U.S.D.C.  (S.D.  NY),  Case  No. 
l:13-cv-06286-PKC. 

In  February  2012,  Rikers  Assistant 
Deputy  Warden  Edwin  Diaz  was  charged 
with  assaulting  a prisoner  who  had 


punched  a female  guard.  The  2008  incident 
involved  prisoner  Jesus  Alejandro,  who  was 
on  crutches  at  the  time;  Diaz  said  he  had 
used  appropriate  force  and  was  acquitted 
on  June  16,2014  following  a 21-day  trial. 
Previously,  he  had  been  accused  of  ordering 
or  being  involved  in  beatings  of  prisoners 
at  the  George  R.  Vierno  Center  at  Rikers. 
Diaz  has  since  retired  from  the  DOC. 
Alejandro  filed  a lawsuit  over  the  beating, 
and  the  case  settled  in  January  2015  with 
the  city  agreeing  to  pay  $18,900  and  Diaz 
paying  $2,100.  See:  Alejandro  v.  City  of 
New  York,  U.S.D.C.  (S.D.  NY),  Case  No. 
l:ll-cv-06370-KPF. 

A report  published  by  the  Office  of 
the  New  York  City  Comptroller,  titled  the 
ClaimStat  Alert,  showed  a 174%  increase  in 
the  number  of  personal  injury  claims  filed 
against  the  DOC  between  2009  and  2014. 
“Increases  in  settlement/judgment  costs 
to  taxpayers  generally  follow  increases  in 
claims  ...whether  from  claims  settlements, 
litigation  costs,  or  judgments,”  the  report 
noted. 

Other  settlements  have  been  paid  in 
cases  involving  inadequate  medical  care  at 
Rikers.  For  instance,  in  June  2013  a state 
court  jury  awarded  $8.15  million  to  the 
estate  of  a prisoner  who  died  at  the  Vernon 
C.  Bain  Correctional  Center  after  being 
denied  access  to  medical  care.  Jose  Santiago, 
25,  told  jail  staff  he  had  symptoms  that 
included  a rapid  heartbeat,  profuse  per- 
spiration and  difficulty  breathing.  A guard 


twice  ignored  his  requests  for  help,  and  he 
collapsed  and  died  a short  time  later.  [See: 
PLN,  Oct.  2014,  p.32]. 

And  in  April  2015,  city  officials  agreed 
to  pay  $300,000  to  settle  a lawsuit  filed  by 
the  family  of  former  Rikers  prisoner  Jose 
Ferrer.  While  incarcerated  at  the  jail,  Ferrer, 
47,  was  denied  antibiotics  for  a preexisting 
infection  that  eventually  spread  to  his  spine 
and  left  him  paralyzed.  He  died  in  2010  at 
a nursing  home;  most  of  the  settlement  will 
go  to  his  10-year-old  son. 

Under  its  contract  with  Corizon,  New 
York  City  indemnifies  the  company  for 
legal  claims  and  is  responsible  for  paying 
the  costs  of  litigation  in  cases  involving 
inadequate  jail  medical  care. 

“These  indemnification  provisions 
create  a perverse  incentive  for  Corizon  to 
provide  substandard  health  care,”  noted 
Carl  Takei,  an  attorney  with  the  ACLU’s 
National  Prison  Project. 

“They  made  mistakes  and  the  city 
had  to  pay  for  their  mistakes,”  added  City 
Councilman  Corey  Johnson. 

The  payouts  in  lawsuits  and  claims 
involving  the  DOC  are  over  and  above 
the  operational  expenses  for  the  city’s  jail 
system,  which  were  around  $1.05  billion  in 
2014.  According  to  a 2013  report  by  New 
York  City’s  Independent  Budget  Office, 
the  average  annual  cost  for  each  DOC 
prisoner  was  about  $167, 731,  with  much  of 
that  amount  attributed  to  higher  expenses 
at  Rikers  Island.  [See:  PLN,  Nov.  2013, 


Calling  for  Essays  by  Incarcerated  Americans, 
Prison  Workers,  and  Prison  Volunteers 

The  American  Prison  Writing  Archive  (APWA)  is  an  internet-based,  non- 
profit archive  of  first-hand  testimony  to  the  living  and  working  conditions 
experienced  by  incarcerated  people,  prison  employees, and  prison  volunteers. 
Anyone  who  lives,  works,  or  volunteers  inside  American  prisons  or  jails  can 
contribute  non-fiction  essays,  based  on  first-hand  experience:  5,000  word  limit 
(15  double-spaced  pages);  a signed  APWA  permission-questionnaire  must  be 
included  in  order  to  post  work  on  the  APWA.  All  posted  work  will  be  acces- 
sible to  anyone  in  the  world  with  internet  access.  For  more  information  and 
to  download  the  permissions-questionnaire,  go  to:  http://www.dhinitiative. 
org/projects/apwa/,  or  write  to:  APWA,  198  College  Hill  Road,  Clinton,  NY 
1 3323- 1218.  Sincerely— The  APWA  Editors. 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 

HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUMANRiGHTSDEFENSECENTER.ORG 

Prison  Legal  News 

Attn:  Carrie  Wilkinson 
PO  Box  1151 

Lake  Worth,  Florida  33460 
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Rikers  Island  Violence  (cont.) 


p.15].  Nearly  85%  of  the  city’s  jail  budget 
goes  to  employee  costs,  including  salaries 
and  benefits. 

“These  numbers  show  very  clearly  that 
what  the  Correction  Department  is  doing 
isn’t  working,”  declared  Comptroller  Scott 
M.  Stringer.  “We’re  spending  more  money 
on  inmates  and  we’re  getting  worse  results.” 
He  described  the  DOC  as  “an  agency  that 
is  out  of  control  as  it  relates  to  its  manage- 
ment and  budget  priorities.  It’s  a drain  on 
the  city  and  a travesty  to  taxpayers.” 

"No  Day  is  Normal" 

Following  her  conviction  for  assaulting 
a police  officer,  nine  of  the  twelve  jurors  who 
returned  the  guilty  verdict  against  Cec- 
ily McMillan  recommended  to  the  court 
that  she  not  serve  time  behind  bars.  Their 
pleas  did  not  sway  the  judge,  and  on  May 
19,  2014,  he  sentenced  McMillan  to  three 
months  at  Rikers  Island. 

McMillan  was  not  your  stereotypical 
criminal.  College  educated  and  politically 
active,  she  had  been  part  of  an  Occupy  Wall 
Street  demonstration  when  a New  York 
City  cop  allegedly  grabbed  her  breast  from 
behind.  Believing  herself  to  be  the  victim  of 
sexual  assault,  McMillan  struck  out  in  what 
she  said  was  a startled  reaction. 

Her  arrest  sparked  protests  outside  the 
jail,  and  her  celebrity  status  resulted  in  re- 
taliation from  guards  inside.  She  shared  her 
story  following  her  release  in  August  2014. 

“No  day  is  normal,”  McMillan  said 
about  her  time  at  Rikers. 

During  90  days  of  what  she  called 
“controlled  chaos,”  she  saw  prisoners  pep- 
per sprayed  in  the  face,  thrown  in  solitary 


and  strip-searched  several  times  a week. 
She  spoke  of  how  hard  it  was  to  get  medi- 
cal treatment,  or  even  a set  of  prescription 
glasses.  She  described  how  she  even  ex- 
perienced some  of  the  brutality  herself, 
for  “standing  with  my  hands  on  my  hips, 
as  a sign  of  disrespect....  I got  rushed  and 
slammed  against  the  wall  by  a CO  [correc- 
tion officer]  for  being  polite.”  She  related 
how  one  guard  referred  to  her  as  a “smug 
ass  white  bitch.” 

“Rikers  is  a third  world, ’’McMillan  said 
in  summing  up  her  experience.  “It  is  a state 
within  a state.  The  people  inside  are  state- 
less people....  I think  we  need  to  address  our 
medieval  prison  industrial  complex.” 

Despite  years  of  reform  efforts,  the  fact 
remains  that  brutality  by  guards,  apathy  by 
city  officials,  inadequate  healthcare,  contra- 
band smuggling,  cover-ups  and  corruption 
continue  to  comprise  the  seemingly  endless 
list  of  problems  at  Rikers  Island,  where 
countless  investigations  have  revealed  mis- 
conduct at  every  level  and  in  every  part  of 
the  sprawling  jail  complex. 

But  there  are  some  encouraging  signs 
of  change. 

In  May  2015,  the  U.S.  Attorney’s  office 
served  subpoenas  on  the  Correction  Officers’ 
Benevolent  Association,  apparently  looking 
into  the  finances  of  COBA  chief  Norman 
Seabrook  and  other  union  officials.  The  sub- 
poena sought  records  related  to  the  union’s 
political  donations,  travel  vouchers,  finances, 
and  cash  deposits  into  the  personal  accounts 
of  Seabrook,  his  wife  and  the  union’s  trea- 
surer. The  investigation  is  ongoing. 

Three  Rikers  guards  were  arrested  in 
June  2015  on  federal  charges  in  connection 
with  the  fatal  beating  of  prisoner  Ronald 
Spear.  Byron  Taylor,  31,  who  had  been 
suspended,  and  former  guard  Brian  Coll, 


45,  face  charges  that  include  civil  rights 
violations,  while  jailer  Anthony  Torres,  49, 
was  charged  with  obstruction  of  justice  for 
trying  to  cover  up  the  incident.  Torres  is 
reportedly  cooperating  with  law  enforce- 
ment officials. 

Also,  on  June  22, 2015,  U.S.  Attorney 
Preet  Bharara  announced  a settlement  in 
the  Nunez  class-action  lawsuit  filed  by 
The  Legal  Aid  Society  over  violence  and 
excessive  use  of  force  by  guards  at  Rikers. 
The  terms  of  the  consent  judgment  include 
oversight  by  a federal  monitor;  development 
of  a new  use  of  force  policy;  timely  inves- 
tigations into  use  of  force  incidents;  the 
installation  of  additional  video  cameras  at 
the  jail  complex;  an  “early  warning  system” 
to  identify  abusive  staff  members;  a pilot 
program  for  body  cameras  to  be  worn  by 
certain  guards;  improved  staff  recruitment 
and  hiring  practices;  additional  employee 
training;  and  other  provisions  related  to 
adolescent  prisoners.  The  federal  district 
court  will  retain  jurisdiction  over  the  case 
to  ensure  compliance  by  the  DOC. 

“Any  day  that  goes  by  where  we  don’t 
have  enforceable  and  enduring  reform  at 
Rikers  Island  is  one  day  too  many,”  Bharara 
said  prior  to  announcing  the  settlement. 

Yet  for  the  thousands  of  prisoners  in 
New  York  City’s  jail  system,  too  many  “no 
day  is  normal”  days  have  already  gone  by  - 
leaving  behind  a lasting  legacy  of  injuries, 
deaths,  and  damaged  and  destroyed  lives. 

Sources:  The  Daily  Record;  “ClaimStat  Alert,” 
Office  of  the  New  York  City  Comptroller  (Au- 
gust 2014);  “ Barriers  to  Recreation,  Rikers 
Island’s  Central  Punitive  Segregation  Unit,  ” 
New  York  City  Board  of  Correction  (July 
2014);  The  New  York  Times;  www.nypost. 
com;  Associated  Press;  www.newsday.com; 
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Report  on  the  Recruiting  and  Hiring  Process 
for  New  York  City  Correction  Officers  (Janu- 
ary 2015);  www.huffngtonpost.com;  www. 
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Adolescent  Prisoners  at  Rikers  Island  No  Longer  Placed  in  Solitary 


On  January  13, 2015,  the  New  York 
City  Board  of  Correction  (BOC) 
voted  unanimously  to  end  solitary  confine- 
ment for  prisoners  21  years  old  and  under 
in  the  city’s  jail  system. 

Buckling  under  pressure  from  the  U.S. 
Department  of  Justice  (DOJ),  the  BOC 
ended  the  segregation  of  prisoners  for  up  to  23 
hours  a day  for  adolescents  age  18  and  under, 
and  the  practice  is  slated  to  end  on  January 
1,2016  for  those  age  18  to  21 . The  latter  rule 
change  is  dependent  on  whether  “sufficient  re- 
sources are  made  available  to  the  Department 
for  necessary  staffing  and  implementation  of 
necessary  alternative  programming.” 

The  DOJ  had  issued  a scathing  report 
in  August  2014  that  called  the  use  of  “puni- 
tive segregation  for  adolescent  inmates”  at 
the  Rikers  Island  jail  “excessive  and  inap- 
propriate.”Juveniles  make  up  approximately 
14%  of  the  city’s  jail  population. 

During  a roundtable  session  at  New 
York  City  Hall  in  December  2014,  Mayor 
Bill  de  Blasio  cited  changes  that  had  al- 
ready been  put  in  place,  such  as  the  jail 
system’s  “second  chance”  housing  option  for 
adolescents  currently  held  in  solitary  and  a 
“Transitional  Repair  Unit”  where  prison- 
ers are  given  time  to  calm  down  and  then 
returned  to  general  population.  Working 
with  Department  of  Correction  (DOC) 
Commissioner  Joseph  Ponte,  the  mayor  had 
already  proposed  an  end  to  segregation  for 
prisoners  age  18  and  under. 

Further,  the  BOC  ruled  that  the  city’s 
jail  system  is  prohibited  from  placing  se- 
verely mentally  ill  prisoners  and  physically 
disabled  prisoners  in  punitive  segregation. 
It  also  decreased  the  amount  of  time  any 
prisoner  could  be  sentenced  to  solitary 
confinement  from  90  days  to  30  days.  Under 
the  new  rules  only  the  most  unmanageable, 
violent  prisoners  found  guilty  of  “persistent 
acts  of  violence”  may  be  sent  to  solitary 
for  more  than  60  days  within  a six-month 
period. 

Before  the  reforms  it  was  common 
practice  for  Rikers  to  confine  dozens  of 
juvenile  prisoners  in  solitary  confinement 
for  three  to  six  months.  Research  has 
consistently  shown  that  segregation  can 


have  serious  negative  effects  on  a prisoner’s 
mental  health,  and  a DOJ  study  found  that 
over  50%  of  in-custody  adolescent  suicides 
occurred  in  solitary  confinement.  Further, 
juveniles  placed  in  solitary  were  more  likely 
to  harm  themselves  than  adult  prisoners. 

The  BOC  also  authorized  the  creation 
of  an  Enhanced  Supervision  Housing 
unit  as  an  alternative  to  solitary  confine- 
ment. The  special  unit  will  hold  250  of 
the  jail  system’s  most  unruly  prisoners  in 
a “non-punitive”  setting  at  a cost  of  $14.8 
million.  Only  specially-trained  guards  will 
be  assigned  to  supervise  the  unit,  and  cell 
restrictions  will  be  individually  assessed 
according  to  a prisoner’s  particular  situa- 
tion. Staff  will  receive  training  on  how  to 
recognize  signs  of  mental  illness. 

The  self-contained  Enhanced  Supervi- 
sion Housing  unit  will  include  a law  library, 
medical  clinic  and  chaplains.  Mayor  de 
Blasio  applauded  the  rule  changes,  saying 
they  would  “lead  to  a safer  more  humane 
system.” 

Donna  Lieberman,  executive  director 
of  the  New  York  Civil  Liberties  Union, 
called  the  new  rules  “a  major  step  forward” 
that  will  place  Rikers  Island  “at  the  forefront 
of  national  jail  reform  efforts.” 

Norman  Seabrook,  president  of  the 
DOC  guards’  union,  opposed  the  changes, 
saying,  “I  think  it  becomes  a cat-and-mouse 
game  ofwhat  this  inmate  can  get  away  with. 
Now  he  knows  that  he  can  do  whatever  he 
wants  to  do.” 

But  Seabrook’s  naysaying  will  likely 
have  little  effect  on  the  trending  reforms 
taking  place  in  the  city’s  jails.  According 
to  a recent  news  report,  from  April  2014 
to  March  2015  the  number  of  prisoners 
held  in  segregation  in  New  York  City’s  jail 
system  had  been  reduced  by  almost  a third 
- to  an  average  of  506  - compared  to  an 
average  of  743  a year  earlier. 

“From  eliminating  punitive  segregation 
for  adolescents  to  Clinical  Alternative  to 
Punitive  Segregation  (CAPS)  for  the  men- 
tally ill,  we  are  taking  strong  steps  to  move 
from  punitive  models  toward  rehabilitative 
programming  and  therapeutic  alternatives,” 
Commissioner  Ponte  stated. 


However,  The  Marshall  Project,  an 
independent  news  agency  that  focuses  on 
criminal  justice  issues,  reported  in  June 
2015  that  staff  at  Rikers  had  found  a way 
to  circumvent  the  new  solitary  confinement 
rules.  Juvenile  prisoners  are  still  being  given 
terms  in  solitary,  but  the  terms  are  designated 
“owed  time”  that  they  will  have  to  serve 
after  they  turn  18.  In  a May  22, 2015  letter, 
BOC  member  Bryanne  Hamill  reportedly 
confirmed  that  some  juveniles  held  in  DOC 
facilities  had  received  stints  in  solitary  they 
will  have  to  serve  after  they  become  adults 
and  enter  the  jail’s  general  population. 

A DOC  spokesperson  denied  that 
“suspended”  terms  in  segregation  were  be- 
ing imposed. 

Sources:  www.newsday.com,  Washington 
Post,  The  New  York  Times,  www. observer, 
com,  www.themarshallproject.org 
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OVER  THE  PAST  25  YEARS  OF  PUBLISHING 

PLN  we  have  run  numerous  stories 
about  the  Rikers  Island  jail  complex  in  New 
York  City,  generally  dealing  with  guard  bru- 
tality and  medical  neglect.  Despite  several 
major  class-action  suits  and  hundreds  if 
not  thousands  of  other  lawsuits,  as  well  as 
rivers  of  ink  spilled  documenting  the  abuse 
and  countless  investigations  and  reports, 
the  misconduct,  corruption  and  deficient 
medical  care  has  continued  unabated. 

Rikers  Island  is  literally  a landfill 
waste  dump  in  the  middle  of  a river  in  the 
wealthiest  city  in  the  world,  and  has  proved 
largely  impervious  to  reform  or  control 
despite  ample  lip  service  paid  to  both  over 
the  decades.  The  guards’  union  at  Rikers 
does  not  pretend  to  be  anything  other  than 
a bunch  of  thugs  intent  on  fatter  paychecks 
and  impunity  for  their  actions. 

Even  as  the  latest  reforms  are  an- 
nounced, it  remains  to  be  seen  if  they  will 
go  any  further  than  all  the  other  reforms 
of  the  past  40  years.  At  its  core  the  reality 
remains  that  the  American  government 
rules  through  force,  violence  and  brutality, 
and  mass  incarceration  has  served  to  ac- 
celerate and  accentuate  that  reality.  Rikers 
Island  exemplifies  the  typical  nature  of  the 
modern  police  state:  a lack  of  transparency, 
no  accountability  and  no  pretense  of  civilian 
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From  the  Editor 

by  Paul  Wright 

control  over  the  goons  who  run  the  place. 

The  bipartisan  nature  of  the  U.S.  police 
state  is  nowhere  better  demonstrated  than 
at  Rikers,  where  year  after  year,  regard- 
less of  who  was  in  office  - Republicans 
or  Democrats  - in  what  is  supposedly  a 
“liberal”  city,  the  abuses  have  continued  for 
decades.  The  lack  of  political  will  to  imple- 
ment meaningful  reforms  indicates  where 
human  rights  abuses  lie  on  the  priority  list 
for  the  American  government  at  all  levels. 

Meanwhile,  PLN  continues  to  report 
on  abuses  in  U.S.  detention  facilities,  and 
to  that  end  we  encourage  readers  to  send  us 
your  photos  of  prisons  and  prison-related 
conditions  for  posting  on  our  website. 
Likewise,  please  send  us  your  verdicts  and 
settlements  when  you  win  or  settle  a lawsuit, 
along  with  a copy  of  the  complaint. 

As  we  move  into  our  26th  year  of 
publishing,  we  continue  to  face  censorship 
by  prison  and  jail  officials  unhappy  about 
our  reporting  and  news  coverage.  If  you  are 
a PLN  subscriber  and  your  copy  of  PLN  is 
censored  or  withheld,  please  let  us  know 


immediately  and  send  us  the  censorship 
notice  and  any  grievance  responses  you 
received  so  we  can  take  appropriate  action. 

We  recently  launched  our  Stop 
Prison  Profiteering  campaign:  www.stop- 
prisonprofiteering.org.  We  are  seeking 
information  and  stories  about  people  who 
are  being  charged  excessive  fees  to  send 
money  to  prisoners;  prisoners  who  are 
released  from  prison  or  jail  (including  ar- 
restees) and  given  their  money  on  a debit 
card;  and  people  exploited  by  the  prison 
telephone  industry,  whose  phone  accounts 
are  closed  due  to  inactivity  and  the  money 
seized,  or  who  cannot  obtain  a refund  of 
their  account  balance.  These  are  all  prac- 
tices we  need  to  document  and  halt.  If  you 
or  your  family  has  been  affected  by  these 
practices,  please  contact  us  and  provide 
details  - see  the  instructions  in  the  ad  on 
page  4.  With  your  help  we  can  end  this 
financial  exploitation  of  prisoners  and  their 
family  members! 

Enjoy  this  issue  of  PLN,  and  please 
encourage  others  to  subscribe. 


Ohio  DOC  Pays  $2,000  to  Prisoner 
Burned  on  Exposed  Steam  Pipe 


The  Ohio  Department  of  Rehabili- 
tation  and  Correction  has  agreed  to  pay 
prisoner  Ivan  Lacking  $2,000  for  injuries 
he  received  in  a unit  stairwell  while  on  the 
way  to  the  dining  hall. 

On  October  27,  2011,  Lacking’s  arm 
was  severely  burned  when  inattentive 
guards  released  nearly  150  prisoners  into 
a narrow  stairwell  with  an  exposed  steam 
pipe.  Maintenance  crews  had  been  replac- 
ing asbestos  insulation  in  the  stairwell  with 
non-contaminated  insulation,  but  failed  to 
finish  the  job.  Prisoners  regularly  take  the 
stairwell  to  the  dining  hall  one  wing  at  a 
time,  which  keeps  the  number  of  men  in 
the  stairwell  at  approximately  fifty. 

But  at  12:45  p.m.on  October  27,  three 
wings  were  released  simultaneously  and 
Lacking  found  himself  jammed  up  against 
the  exposed  steam  pipe,  resulting  in  third- 
degree  burns  to  his  wrist.  He  filed  suit 
against  the  ODRC  for  negligent  breach  of 
procedures  and  failure  to  maintain  proper 
control  over  prisoners. 


Lacking’s  suit  alleged  that  prior  to 
the  incident,  the  ODRC  contracted  with 
an  improperly  trained  maintenance  crew 
to  strip  the  asbestos  insulation  from  the 
pipes.  He  argued  that  this  resulted  in 
portions  of  the  pipe  being  left  exposed  in 
a manner  that  resulted  in  burns  and  per- 
manent disfigurement  to  his  right  wrist. 
He  also  claimed  that  the  prison  failed  to 
cover  the  pipe  or  warn  prisoners  of  the 
potential  danger. 

The  defendants  countered  that  the 
exposed  pipe  did  not  create  an  unreason- 
ably dangerous  condition;  they  argued  that 
because  Lacking  traversed  the  stairwell  “on 
a daily  basis,  at  least  six  times  a day  for  meals 
and  recreation,”  he  had  ample  opportunity 
to  be  aware  of  the  danger. 

The  case  never  went  to  trial.  Represent- 
ed by  attorney  Richard  F.  Swope,  Lacking 
agreed  to  accept  a $2,000  settlement  for  his 
injuries.  See:  Lacking  v.  Ohio  Department  of 
Rehabilitation  ajid  Correction,  Ohio  Court 
of  Claims,  No.  2012-03735. 
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CHILDHOOD  SEXUAL  ABUSE  OFTEN  MEANS 
“LIGHTS  OUT'  TO  BOYS’  DREAMS. 


m 


1 in  20  boys  is  a victim  of 
childhood  sexual  abuse,  and 
the  problem  is  often  worse  in 
group  homes  for  troubled 
boys. 

We  are  a law  firm 
investigating  child  sex  abuse 
and  helping  victims.  Please 
tell  us  if  you  know  of  abuse 
that  happened  at  any  of  the 
following  group  homes: 

Kiwanis  Vocational  Home 
O.K.  Boys  Ranch 
J-Bar  D Ranch 
Reynolds  Creek  Ranch 
Morning  Star  Boys  Ranch 
State  licensed  foster  homes 


No  child  should  have 
to  grow  up  with  the 
shame  and  guilt  that 
often  accompanies 
sexual  abuse  victims, 
especially  because 
it’s  never  their  own 
fault. 

If  you  or  someone 
you  know  has 
been  abused  at  a 
group  home,  you 
have  a right  to  pursue 
justice.  Contact  our 
office  today  to  see 
how  we  can  help. 


SUCCESSFULLY  LITIGATING  CLAIMS  AGAINST 


WA  DEPT  OF  SOCIAL  AND  HEALTH  SERVICES 
OLYMPIA  SCHOOL  DISTRICT 
BOY  SCOUTS  OF  AMERICA 
SEATTLE  ARCHDIOCESE 


UfJPFAU  COCHRAN 
WaVERTETIS  AMALA 

SEND  MAIL  TO:  PCVA  LAW,  ATTN:  DEPT.  PLN 
911  PACIFIC  AVE.,  STE  200 
TACOMA,  WA  98402 

SEATTLE:  (206)  462-4334  | TACOMA:  (253)  777-0799 

PCVALAW.COM 
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Explosion  at  Florida  Jail  Kills  Two  Prisoners  as  Officials 
Negotiate  Reforms  for  Unconstitutional  Conditions 

by  David  Reutter 


AS  NEGOTIATIONS  CONTINUED  BETWEEN 

the  U.S.  Department  of  Justice  (DOJ) 
and  Escambia  County,  Florida  officials  over 
correcting  major  deficiencies  at  the  county’s 
Central  Booking  and  Detention  Facility, 
the  jail  was  rocked  by  an  explosion  caused 
by  a natural  gas  leak.  Two  prisoners  were 
killed  and  scores  injured  in  the  late-night 
April  30, 2014  blast. 

“It’s  pretty  much  complete  destruction 
inside  this  facility,”  said  Sheriff  David  Mor- 
gan. “It  was  a huge  explosion.” 

The  blast  occurred  near  the  jail’s  book- 
ing area,  according  to  county  spokeswoman 
Kathleen  Castro,  who  told  reporters  shortly 
after  the  incident  that  the  ceiling  and  part  of  a 
wall  had  collapsed,  causing  extensive  damage. 
She  said  around  600  prisoners  were  in  the 
facility  at  the  time  and  nearby  hospitals  re- 
ported treating  more  than  150  patients,  most 
with  non-life-threatening  injuries,  though  in 
addition  to  the  two  fatalities  one  guard  was 
paralyzed.  A total  of  1 84  people  were  injured. 

The  explosion  occurred  as  DOJ  and 
county  officials  were  negotiating  the  terms  of 
a proposed  settlement  to  require  the  jail  to  cor- 
rect what  a five-year  investigation  determined 
were  systematic  deficiencies  and  routine  viola- 
tions of  prisoners’  constitutional  rights. 

The  county  commissioners  had  assumed 
control  of  the  jail  from  Sheriff  Morgan  on 
October  1,2013  and  agreed  to  take  respon- 
sibility for  the  DOJ’s  findings  as  negotiations 
continued  on  how  to  resolve  the  issues  un- 
covered by  the  federal  investigation. 

Justice  Department  officials  delivered 
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the  proposed  settlement  to  the  county  in 
late  December  2013,  outlining  the  steps  the 
jail  must  take  to  bring  it  into  compliance. 
Among  the  major  changes  were  new  policies, 
procedures  and  training  designed  to  address 
what  the  investigators  called  an  “appalling” 
level  of  violence  at  the  facility  that  was  di- 
rectly linked  to  inadequate  staffing. 

The  DOJ  called  on  the  county  to  fill 
all  guard  vacancies  at  the  jail  by  hiring  ad- 
ditional staff  in  each  of  the  next  three  years. 
Altogether,  the  proposed  settlement  required 
an  additional  100  workers;  of  those,  30  were 
to  be  hired  in  2014  according  to  county 
budget  chief  Amy  Fovoy.  The  county  had 
already  hired  nine  staffers  and  eliminated 
compensatory  time  as  a way  of  rewarding 
guards  for  overtime,  she  said,  thereby  reduc- 
ing the  staff  shortage. 

The  proposed  settlement  also  required 
measures  to  ensure  the  jail  remains  de- 
segregated. In  a long-standing  practice 
discontinued  by  Sheriff  Morgan  in  February 
2013,  investigators  found  that  most  black 
prisoners  were  housed  together  in  units 
separate  from  white  prisoners. 

Additionally,  the  DOJ’s  investigative  re- 
port, released  in  May  2013,  cited  “numerous 
incidents  over  the  years  involving  prisoners 
who  have  suffered  serious  harms,”  which 
demonstrated  “obvious  systematic  failures 
in  the  areas  of  prisoner  safety  and  mental 
health  services.” 

Gross  understaffing  was  cited  as  the 
reason  for  “obvious  and  serious  risks  to 
safety”  and  an  “unacceptably  high  level  of 
prisoner-on-prisoner  violence”  because  the 
jail  suffered  from  a lack  of  guards  “to  patrol 
housing  units,  conduct  important  security 
functions,  and  appropriately  staff  critical 
areas”  at  the  facility. 

For  example,  between  April  1,  2012 
and  March  31,  2013  the  jail  reported  176 
incidents  of  prisoner-on-prisoner  violence 
with  20  resulting  in  serious  head  and  eye 
injuries.  Given  the  conditions,  the  jail  was 
“lucky  no  inmates  have  been  murdered  by 
other  inmates,”  remarked  one  investigator. 

The  jail  installed  cameras  in  an  effort 
to  address  the  security  issues,  but  the  DOJ 
report  noted  that  “Unfortunately,  cameras 
alone  cannot  solve  the  problem.  At  best, 


cameras  can  record  fights;  they  cannot  stop 
them.”  The  DOJ  cited  four  incidents  over 
a six-week  period  in  which  prisoners  were 
severely  hurt  as  a guard  watched  on  camera, 
or  where  the  assault  occurred  in  a camera’s 
“blind  spot.” 

DOJ  investigators  faulted  the  lack  of 
staff  for  crippling  the  jail’s  ability  to  con- 
duct a sufficient  number  of  cell  searches, 
which,  under  generally  accepted  corrections 
standards,  “should  routinely  occur  in  each 
housing  unit  every  shift. ’’The  jail’s  data  re- 
vealed only  41  cell  searches  for  an  entire  year. 

Negotiations  also  continued  between 
the  county  and  the  DOJ  on  steps  to  correct 
deficiencies  in  mental  health  care  at  the 
facility.  The  proposed  settlement  included  a 
requirement  that  within  four  hours  of  book- 
ing, all  incoming  prisoners  must  be  screened 
by  “qualified  medical  or  mental  health  staff” 
to  determine  their  mental  health  status  and 
risk  of  suicide.  The  DOJ  also  wanted  mental 
health  assessments  for  prisoners  within  10 
days,  or  sooner  for  those  with  urgent  mental 
health  needs. 

Further,  the  proposed  settlement  includ- 
ed requirements  that  the  jail  guarantee  mental 
health  staff  are  available  on  a 24-hour-per-day 
basis,  with  at  least  two  psychiatrists  avail- 
able during  any  given  week.  The  settlement 
also  called  on  the  county  to  ensure  adequate 
communication  between  mental  health 
professionals  and  jail  staff  by  adopting  new 
policies,  procedures  and  training. 

“We  agree  we  need  to  increase  mental 
health  staffing,”  said  County  Attorney  Al- 
lison Rogers.  “The  combination  of  what 
credentials  is  what  we’re  looking  at.”  She 
added  that  negotiations  with  the  DOJ  in- 
cluded the  exact  number  of  mental  health 
professionals  the  county  needed  to  hire  for 
the  facility. 

Local  officials  said  they  were  hopeful 
that  inadequate  mental  health  care  could 
also  be  addressed  by  establishing  a mental 
health  court,  designed  to  provide  court- 
supervised  treatment  to  eligible  offenders 
in  lieu  of  jail  time. 

The  DOJ  investigation  had  revealed 
systematic  deficiencies  in  the  jail’s  mental 
health  treatment,  including  failure  to  ad- 
equately staff  its  mental  health  care  program, 
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failure  to  provide  appropriate  medications 
to  mentally  ill  prisoners,  inadequate  hous- 
ing policies  and  practices,  and  an  absence  of 
effective  oversight. 

The  jail  had  only  one  part-time  psy- 
chiatrist and  relied  on  “heavily  unsupervised 
trainees  to  screen  and  evaluate  prisoners  for 
mental  illness.”  Most  of  the  approximately 
25  daily  mental  health  care  sick  call  requests 
never  got  “past  the  trainee  to  see  an  actual 
mental  health  care  professional,”  the  DOJ 
report  noted. 

Moreover,  prisoners  with  serious  mental 
health  conditions  were  typically  subjected  to 
a “harmful  form  of  solitary  confinement”  in 
observation  cells  that  were  not  in  direct  line 
of  sight  of  guards  and  not  suicide  resistant. 
On  average,  the  DOJ  determined,  the  jail 
sent  roughly  one  prisoner  per  month  to  the 
hospital  for  a self-inflicted  injury. 

In  one  incident  cited  in  the  report,  a 
prisoner  who  was  admitted  to  the  jail  in  2012 
and  screened  by  an  intern  was  found  to  have 
a history  of  schizophrenia  with  auditory  and 
visual  hallucinations.  Although  the  prisoner 
also  had  a history  of  suicide  attempts  the 
intern  placed  him  in  the  jail’s  general  popula- 
tion, where  he  remained  despite  later  being 


diagnosed  with  paranoid  schizophrenia  by 
a psychiatrist. 

Nine  days  after  he  was  admitted  to 
the  jail,  the  DOJ  report  said,  the  prisoner 
attempted  to  hang  himself.  One  year  later 
he  was  still  housed  in  general  population. 

The  April  30,  2014  explosion  at  the 
jail  shifted  the  focus  of  local  officials  from 
settlement  negotiations  with  the  DOJ  to  the 
aftermath  of  the  blast.The  county  announced 
in  July  2014  that  it  planned  to  rebuild  the 
Central  Booking  and  Detention  Facility  at  a 
different  location;  following  the  explosion  all 
the  prisoners  were  moved  to  other  facilities, 
including  in  other  counties. The  newjail  will 
cost  an  estimated  $77  million. 

Up  to  24  hours  before  the  explosion, 
which  occurred  in  the  facility’s  basement, 
both  prisoners  and  staff  members  said  they 
had  reported  smelling  gas.  At  the  time  of 
the  blast  the  basement  was  flooded  and  the 
jail  did  not  have  electricity  due  to  heavy  rain. 

“We  talked  among  ourselves.  We  told 
different  [guards]  that  were  working,”  said 
prisoner  Jennifer  Humphrey,  referring  to 
the  gas  fumes.  “They  really  just  ignored  it.” 

“My  clients  had  no  choice  but  to  wait 
at  the  mercy  of  someone  else’s  decisions  and 


wait  for  disaster  to  happen,”  stated  attorney 
Scott  Barnes,  who  represents  40  prisoners 
who  suffered  injuries  from  the  explosion. 
Lawsuits  are  expected. 

In  November  2014,  an  Escambia  Coun- 
ty grand  jury  declined  to  pursue  criminal 
charges  related  to  the  explosion;  the  State 
Attorney’s  Office  had  requested  an  inves- 
tigation based  on  claims  that  jail  officials 
took  no  action  despite  reports  of  a strong  gas 
smell  prior  to  the  blast.The  grand  jury  also 
made  several  recommendations,  including 
returning  control  of  the  facility  to  the  sheriff. 
Separate  investigations  were  conducted  by 
the  state  fire  marshal  and  federal  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

The  two  prisoners  killed  in  the  explosion 
were  identified  as  David  Paul  Weinstein,  45, 
and  Robert  Earl  Simmons,  54.  Jail  guard 
Chris  Hankinson,  who  was  paralyzed  from 
the  waist  down,  was  awarded  a Purple  Heart 
by  the  sheriff’s  office  in  February  2015.  Doc- 
tors reportedly  told  him  it  was  unlikely  he 
would  ever  walk  again. 

Sources:  www.pnj.com , www.cnn.com , 
www.  wkrg.  com , www.  correctionalnews.  com, 
USA  Today,  www.latimes.com 
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Do  you  have  diabetes? 

Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult. 
Order  your  FREE  copy  of  Prisoner  Diabetes 
Handbook:  A Guide  to  Managing  Diabetes  — 
for  Prisoners , by  Prisoners. 

Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health. 
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Behind  Bars  and  in  Danger? 

by  Dana  DiFilippo,  Philadelphia  Daily  News 


If  Mike  Brady  had  died  in  a ditch 
somewhere,  his  brother  would  have 
understood.  If  he’d  overdosed  on  a North 
Philly  stoop?  Sure,  that  would  have  been 
tragic  - but  unsurprising,  given  Brady’s 
longtime  struggle  with  drug  addiction. 

So  when  Brady  got  arrested  on  drug 
charges  in  May  2011,  his  brother  breathed 
a small  sigh  of  relief. 

“He  was  doing  a lot  of  risky  things,  so 
every  time  my  brother  went  to  j ail,  I felt  like 
he  was  in  a safer  place  than  on  the  street,” 
said  Jeremy  Brady,  43,  of  Bensalem.  “I  fig- 
ured: He’ll  get  clean,  he’ll  get  medical  care, 
and  we  can  get  back  to  being  a family  again.” 
But  jail  turned  out  to  be  anything  but 

safe. 

Jeremy  Brady  can’t  talk  about  what 
happened  there;  family  lawyers  signed  a 
confidentiality  agreement  forbidding  the 
family  from  discussing  the  details  publicly. 

But  sources  familiar  with  the  incident 
told  the  Daily  News  that  Mike  Brady, 
sick  from  detoxing,  went  to  the  Curran- 
Fromhold  Correctional  Facility’s  infirmary. 

Returning  to  his  cell,  he  felt  sick  again 
and  asked  the  correctional  officers  escorting 
him  to  go  back  to  the  infirmary.  But  they 
refused.  And  when  he  collapsed,  unable  to 
walk,  they  pepper-sprayed  him  and  dragged 
him  barely  conscious  back  to  the  infirmary, 
where  alarmed  staffers  called  9-1-1,  the 
sources  said. 

He  died  at  the  hospital. 

It  didn’t  take  long  for  Jeremy  Brady’s 
grief  about  his  brother’s  death  to  turn  to 
fury:  Prisons  officials  blamed  Mike  Brady’s 
death  on  a heart  problem,  and  the  city 
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Medical  Examiner’s  Office  declared  the 
death  “natural,”  caused  by  hypertensive 
heart  disease,  records  show.  Neither  men- 
tioned the  guards’  role  in  his  death. 

“How  is  one  city  agency  [Medical 
Examiner’s  Office]  ruling  on  another  city 
agency  [prisons]  not  a conflict  of  interest?” 
Jeremy  Brady  said.  “I  don’t  know  how  they 
came  up  with  that  ruling.” 

Jail  deaths  rising 

Brady’s  is  one  of  several  jail  deaths  in 
recent  years  under  circumstances  that  raise 
questions  about  how  correctional  officers 
treat  Philadelphia’s  8,500  prisoners  - and 
how  city  officials  handle  allegations  of  bru- 
tality, especially  in  cases  where  excessive  force 
may  have  contributed  to  a prisoner’s  death. 

Use-of-force  incidents  in  the  city’s  six 
jails  have  soared  in  recent  years,  jumping 
more  than  50  percent  from  528  in  2011  to 
800  in  2013,  city  data  show.  And  with  569 
use-of-force  incidents  reported  through 
August  2014,  that  year  was  on  pace  to 
exceed  2013,  records  show. 

As  the  Brady  family  learned,  city  jails 
can  be  deadly,  too.  At  least  170  prisoners 
have  died  in  city  prisons  since  2004.  Jail 
deaths  have  crept  upward  in  recent  years, 
with  15  in  both  2012  and  2013  compared 
with  the  decade’s  low  of  eight  in  2010,  city 
records  show. 

Prisons  Commissioner  Louis  Giorla 
says  there’s  a good  reason  for  the  upticks: 
City  officials’ get-tough  approach  to  violent 
crime,  such  as  jailing  more  gun  offenders 
and  fugitives  with  open  warrants,  means 
the  prison  population  is  more  violent  than 
ever  - and  more  likely  to  pick  fights  with 
each  other  and  guards. 

Prisoner  advocates  say  both  jail  deaths 
and  brutality  incidents  have  ballooned  in 
Philadelphia  because  of  powder-keg  prison 
conditions  like  overcrowding,  substandard 
health  care,  a high  number  of  prisoners  with 
mental  health  problems,  the  testosterone- 
charged  culture  of  prisons  and  the  public’s 
that’s-just-the-way-it-is  attitude  toward 
prison  guards  tangling  with  prisoners. 

A culture  of  secrecy  ensures  those 
problems  don’t  get  fixed  - and  proves  the 
need  for  outside  oversight  to  review  both 
use-of-force  incidents  and  jail  deaths, 
watchdogs  say. 


“Prisons  are  just  like  police  depart- 
ments, where  there’s  a wall  of  silence.  It’s  an 
institution  that’s  into  bmte  force  and  seeing 
everybody  as  suspicious,”  said  Chad  Dion 
Lassiter,  a community  activist  and  president 
of  Black  Men  at  Penn. 

Lassiter  and  Stephen  Madva  both  sit 
on  the  Philadelphia  Prisons  System’s  board 
of  trustees  - but  even  in  that  position, 
neither  knew  prisoner  deaths  and  use-of- 
force  incidents  were  rising  until  the  Daily 
News  told  them. 

“I  believe,  as  a citizen,  there  should  be 
civilian  oversight  of  fire,  police,  prisons  - 
all  issues  of  public  safety,”  said  Madva,  the 
trustees’  chairman,  whose  law  firm  for  years 
was  in-house  counsel  for  the  Police  Adviso- 
ry Commission,  the  civilian-oversight  board 
for  the  Philadelphia  Police  Department. 

Lawyer  Angus  Love,  who  fights  for 
prisoners’  rights  as  executive  director  of 
the  Pennsylvania  Institutional  Law  Project, 
agreed:  “Many  years  ago,  there  was  a routine 
practice  of  punching  unruly  inmates  in  the 
face;  that’s  just  the  way  they  dealt  with  dis- 
ruptive inmates. That  resulted  in  [litigation 
and  a court  order  in  which]  the  Pennsylva- 
nia Prison  Society  was  appointed  to  review 
incidents  of  excessive  force.  That  went  on 
for  years,  but  like  a lot  of  things  that  eroded 
over  time,  it  disappeared.  [Court-ordered 
oversight]  should  be  reinstated.” 

Unnatural  deaths? 

Nearly  three-quarters  of  prisoner 
deaths  in  Philadelphia  in  the  past  decade 
were  ruled  natural,  their  causes  blamed  on 
various  medical  maladies. 

That’s  unsurprising  because  prisoners 
are  a vulnerable  population.  Many  don’t 
have  good  health  care  or  habits  outside  of 
prison,  whether  because  of  poverty,  addic- 
tion or  risky  behavior. 

Still,  health-related  prisoner  deaths  in 
Philly,  at  71  percent,  are  higher  than  the 
national  average;  illnesses  caused  55  percent 
of  local-jail  deaths  nationally  in  2012,  ac- 
cording to  the  Bureau  of  Justice  Statistics. 

People  like  Jeremy  Brady  and  Jenise 
Davis  suspect  that’s  because  some  city  pris- 
oners’ “natural”  deaths  weren’t  natural  at  all. 
They  say  negligence  and  even  misconduct 
by  correctional  officers  helped  push  their 
loved  ones  into  their  graves. 
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Davis’  husband,  Mike,  died  March 
3,  2014,  four  days  after  he  was  jailed  for 
a shooting  outside  a North  Philadelphia 
nightclub. 

Jail  officials  told  Davis  her  husband 
died  “of  natural  causes”  long  before  the 
autopsy  was  done.  But  Davis’  relatives 
suspected  mistreatment  after  seeing  him  in 
the  morgue;  he  appeared  to  have  two  swol- 
len black  eyes,  a split  lip  and  bruises  on  his 
head  and  body. 

Prison  sources  told  the  Daily  News  that 
the  396-pound  Davis,  who  couldn’t  walk 
because  of  a full- leg  cast  from  recent  surgery, 
died  after  Detention  Center  guards  dragged 
him  facedown  to  the  mental  health  unit. 

Davis’  mother,  Diane,  took  photos 
of  her  dead  son  and  shared  them  with 
the  Daily  News.  Dr.  Cyril  Wecht,  a forensic 
pathologist  and  legal-medical  consultant, 
reviewed  the  photos  for  the  Daily  News  last 
spring  and  determined  they  do  appear  to 
show  superficial  bruises  and  cuts  consistent 
with  being  dragged. 

Yet  the  Medical  Examiner’s  Office 
ruled  in  mid-June  2014  that  Davis  died  of 
hypertensive  heart  disease  and  declared  his 
death  natural. 


The  autopsy  report  notes  but  doesn’t 
explain  three  cuts  on  his  face.  This  is  how 
it  describes  the  circumstances  of  his  death: 
“Per  prison  guards,  patient  had  altered 
mental  status  and  was  being  aggressive  to 
staff.  He  locked  himself  in  a room.  Prison 
guards  eventually  entered  and  found  him 
unresponsive.” 

Giorla  declined  to  discuss  Davis’ death 
or  release  the  prison’s  investigation  report. 
Davis’  encounter  with  guards  happened  in 
an  area  that  is  not  under  video  surveillance, 
he  added. 

Several  staffers  were  disciplined  for  the 
incident,  Giorla  said,  although  he  declined 
to  say  how  many,  who  and  for  what.  The 
case  was  referred  to  the  District  Attorney’s 
Office  for  review,  but  spokeswoman  Tasha 
Jamerson  declined  to  comment  on  it. 

Diane  Davis  suspects  a cover-up  and 
calls  her  son’s  death  murder. 

“The  city  people,  they’re  not  going  to 
tell  the  truth.  They  know  people  are  out  to 
sue  people.  They  know  people  want  justice. 
So  they  cover  up  things,”  she  said.  “They 
act  like  we  don’t  know  no  better,  like  we’re 
supposed  to  just  let  it  go.  Well,  we  ain’t  let- 
ting this  go.” 


While  the  Davis  family  mulls  a lawsuit, 
other  families  have  battled  such  matters  in 
court. 

The  city  paid  out  $3.75  million  to  settle 
121  cases  involving  city  prisons  between 
2010  and 2013, averaging  nearly  $1  million 
a year,  according  to  city  records. 

Mike  Brady’s  family  settled  their 
wrongful-death  claim  for  $300,000  last 
year,  after  claiming  prison  staff  showed 
“negligence  and  deliberate  indifference  to 
a serious  medical  need,”  according  to  court 
records. 

As  part  of  the  settlement,  the  family’s 
lawyers  signed  a confidentiality  agreement 
banning  them  or  the  family  from  discussing 
details  of  the  incident  publicly. 

Giorla  declined  to  discuss  the  case, 
citing  legal  concerns.  Of  Brady’s  and  Davis’ 
deaths,  he  said  only:  “People  died  here,  and 
that’s  never  a desirable  result.” 

One  expert  said  cities  can’t  legally  re- 
quire confidentiality  where  public  payouts 
are  concerned. 

“The  courts  have  punished  agencies 
for  trying  to  enforce  confidentiality  clauses 
because  that  position  is  an  unreasonable 
interpretation  of  the  law,”  said  attorney 
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Danger  Behind  Bars  (cont.) 


Melissa  Melewsky  of  the  Pennsylvania 
NewsMedia  Association.  “[Public  entities] 
can’t  contract  away  the  public’s  right  to 
know  how  their  money  is  being  spent  or 
the  legal  obligations  public  agencies  have 
agreed  to  perform  as  part  of  a contract.” 

The  city’s  efforts  to  shield  prisons’ 
inner  workings  go  beyond  confidentiality 
agreements. 

City  officials  refused  the  Daily  News’ 
request  for  information  about  jail  deaths, 
use-of-force  complaints  and  officer  disci- 
pline for  two  months,  releasing  figures  only 
after  the  newspaper  appealed  to  the  state’s 
Office  of  Open  Records. 

Even  then,  officials  refused  to  reveal 
whether  any  use-of-force  incidents  resulted 


in  disciplinary  action,  saying  they  don’t 
track  the  results  of  investigations  nor  have 
the  time  to  do  so  for  the  Daily  News. 

City  Solicitor  Shelley  Smith  and  may- 
oral  spokesman  Mark  McDonald  didn’t 
respond  to  a request  for  comment  on  this 
issue. 

Watchdogs  say  city-ordered  silence 
should  raise  concerns. 

“More  and  more  people  are  being  in- 
carcerated, and  at  least  95  percent  come  out 
and  rejoin  us  in  our  neighborhoods.  They ’re 
going  to  live  next  door  to  us  and  move  in 
down  the  street,”  said  Ann  Schwartzman, 
executive  director  of  the  Pennsylvania 
Prison  Society.  “So  we  should  know  and 
care  about  what  happens  in  the  prisons, 
because  if  you  treat  inmates  like  animals, 
you’re  only  asking  for  them  to  come  out  [of 
prison]  and  act  like  animals.” 
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"Right  to  do  it" 

Lorenzo  North  thinks  the  watchdogs 
have  it  all  wrong. 

North  is  president  of  Local  159,  the 
union  representing  the  city’s  1,800  cor- 
rectional officers. 

He  blames  prisoners  for  the  uptick  in 
use-of-force  incidents. 

“The  inmates  are  getting  more  violent.  I 
don’t  know  if  it’s  the  inmates’upbringing  or 
whatever,  but  that’s  not  the  C.O.’s  problem. 
It’s  not  our  job  to  raise  them  and  figure  out 
what  happened  in  their  childhood  and  all 
that.  Our  job  is  to  be  correctional  officers. 
Some  people  on  the  outside  feel  like  we’re 
using  too  much  force  to  defend  ourselves, 
but  we  have  the  right  to  do  it,”  North  said. 

Sometimes,  North  added,  using  force 
is  unavoidable  - such  as  when  officers  must 
break  up  fights  between  prisoners.  Guards 
had  to  break  up  a fight  in  November  2014 
at  the  Prison  Industrial  Correctional  Center 
in  which  four  prisoners,  using  homemade 
weapons,  got  stabbed.  Shawn  Hawes,  a pris- 
on spokeswoman,  declined  to  say  whether 
the  prisoners  will  be  charged,  detail  their 
injuries  or  release  other  information  about 
the  incident,  other  than  to  say  the  prisoners 
were  between  the  ages  of  24  to  29. 

And  prisoners  often  attack  officers, 
sometimes  in  creative  and  shocking  ways,  he 
said,  recounting  a recent  incident  in  which 
a prisoner  threw  feces  into  an  officer’s  face 
and  open  mouth. 

Hurling  human  waste  at  officers 
- called  “gassing”  in  the  industry  - has 
become  such  a problem,  Giorla  said,  that 
prisons  administrators  plan  to  change  food 
and  toiletry  containers  so  that  prisoners 
can’t  fill  them  with  feces  and  urine. 

“If  you’re  an  officer,  it  takes  a remark- 
able amount  of  control  to  react  to  that 
[peacefully],”  Giorla  said. 

North  agreed:  “Correctional  officers  are 
not  there  to  be  hit  on  by  the  vile  inmates 
from  off  these  streets.  These  are  the  same 
inmates  who  are  beating  on  the  police  of- 
ficers on  the  streets.  Before  they  come  to 
prison,  they  don’t  change  their  attitude.” 

Still,  Giorla  stressed  that  use-of-force 
incidents  aren’t  often  the  Rodney  King-like 
bloody  beatings  the  public  might  imagine. 

Often,  they  involve  no  physical  contact 
at  all:  Prison  administrators  several  years  ago 
decided  officers  should  use  pepper  spray  as 
a first  resort  to  restore  order,  Giorla  said. 
Because  prisoners  could  be  armed,  have 
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communicable  diseases  or  even  just  outsize 
an  officer,  relying  on  pepper  spray  as  a first 
line  of  defense  made  more  sense  - and  has  re- 
sorted in  fewer  injuries  and  hospitalizations 
for  both  prisoners  and  officers,  he  added. 

Giorla,  though,  said  he  didn’t  imme- 
diately have  numbers  to  demonstrate  that 
claim,  and  Hawes  later  declined  to  get  those 
numbers  for  the  Daily  News. 

Still,  while  guarding  prisoners  might 
be  a thankless,  dangerous  job,  plenty  of 
prisoners  say  officers  recently  have  sucker 
punched,  kicked,  pepper-sprayed  or  other- 
wise attacked  them  first. 

• An  officer  pepper-sprayed  prisoner 
Jonathan  Akubu  on  September  20,  2014 
for  allegedly  intentionally  flooding  his 
Curran-Fromhold  cell  and  banging  on 
his  cell  door’s  glass  window.  As  the  officer, 
James  Weisback,  led  Akubu  to  the  infirmary 
to  have  his  eyes  flushed,  video  obtained  by 
Akubu’s  attorney  Guy  Sciolla  shows  the 
guard  suddenly  putting  the  handcuffed 
prisoner  in  a headlock  and  punching  him 
about  15  times  in  the  head  and  upper  chest. 
The  incident  report  notes  that  Weisback 
had  a “mental  break”  after  Akubu  spat  in 
his  face.  Weisback  and  two  other  officers 
have  been  disciplined,  Giorla  said. 

• Officer  Tyrone  Glover  allegedly  beat 
prisoner  Marcellus  Temple  on  September 
25,2014  in  Curran-Fromhold’s  gym,  while 
horrified  visitors  there  for  a resource  fair 
watched  helplessly.  It  wasn’t  the  first  time 
Glover  was  accused  of  viciously  assaulting 
a prisoner.  On  January  9,  2014,  Glover 
punched  prisoner  John  Steckley  in  the  head 
after  the  two  had  an  argument  in  the  visiting 
room.  Glover  later  said  Steckley  punched 
him  first,  but  video  of  the  incident,  obtained 
by  Steckley ’s  attorney  Kevin  Mincey,  shows 
Glover  punched  Steckley  as  the  prisoner 
waited,  hands  at  his  sides,  to  leave  the  vis- 
iting room.  Steckley,  though,  was  charged 
with  assault,  and  assault  charges  are  pending 
against  Temple,  Giorla  said.  Glover  was  also 
named  in  a 2005  lawsuit,  in  which  prisoner 
Donald  Lorick  said  Glover  shoved  him  into 
a bunk,  dislocating  his  shoulder.  Glover  and 
other  officers  then  refused  to  take  him  to 
the  infirmary  for  several  hours,  laughing  at 
his  cries  of  pain,  the  lawsuit  stated.The  case 
settled  for  12,500,  city  records  show. 

Without  video  or  outside  witnesses, 
one  watchdog  said,  none  of  the  officers 
involved  would  get  scrutiny  or  discipline. 

“Without  video,  it’s  a he-said/he-said 
situation,  with  guards  telling  their  story 


on  one  end  and  the  inmate  on  the  other,” 
Sciolla  said.  “Who  would  believe  the  inmate 
without  video?  Prisoners  are  obviously  on 
the  lowest  rung  of  our  society.” 

But  Giorla  insists  that  excessive  force 
is  a rare  problem  in  city  prisons,  at  least 
nowadays.  Brutality  lawsuits  in  past  decades 
resulted  in  reforms  that  improved  prisoner 
interactions  with  officers,  he  added. 

“People  have  this  misconception  that 
it’s  like  an  episode  of ‘Oz’ here,” Giorla  said, 
referring  to  the  HBO  show  that  portrays 
prison  life  as  brutal  and  depraved.  “But 


we’ve  come  light-years  from  where  we  were. 
Are  there  exceptions?  Yes,  there  are  excep- 
tions. You’re  dealing  with  people  dealing 
with  people.  It’s  not  an  exact  science.” 

He  added:  “We  have  a legitimate  need 
to  operate  these  facilities  in  an  orderly  man- 
ner, and  sometimes,  we  can’t  take  no  for  an 
answer.” 

This  article  was  originally  published,  by  the 
Philadelphia  Daily  News  (www.philly- 
dailynews.com)  071  November  12,  2014;  it  is 
reprinted  with  permission. 
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GEO  Group's  Gulags  Grasping  for  Green  Approval 


All  the  environmentally-conscious 
“green”  certifications  in  the  world  can’t 
cover  up  the  steady  flow  of  atrocities  associ- 
ated with  for-profit  prisons,  but  that’s  not 
going  to  stop  them  from  trying. 

In  March  2015,  the  GEO  Group  - the 
nation’s  second-largest  private  prison  com- 
pany - was  called  out  by  the  “Greenwashing 
the  Gulags”  social  media  campaign  for 
announcing  that  they  had  taken  advantage 
of  a publicly-funded  program  to  promote 
water  conservation  by  installing  a native 
landscape  plan  at  the  Desert  View  Modified 
Community  Correctional  Facility. 

GEO  operates  the  prison  in  drought- 
stricken  Adelanto,  California,  and  the 
company  received  $4,207  to  remove  over 
8,400  square  feet  of  grass  at  the  entrance 
of  the  facility.  The  labor  for  the  project  was 
provided  by  prisoners,  of  course,  and  the 
grass  was  replaced  with  gravel,  a few  na- 
tive plants  and  well- arranged  rocks.  Some 
of  the  rocks  were  painted  blue  to  spell  out 

“GEO.” 

Despite  the  new  landscaping,  GEO 
Group  still  draws  massive  quantities  of 
water  each  day  to  operate  the  700-bed 
facility.  While  GEO  did  not  return  calls 
from  Prison  Legal  News  inquiring  about 
the  facility’s  water  use,  estimates  indicate  it 
uses  over  140,000  gallons  a day.  That  does 
not  include  the  nearby  1,300-bed  Adelanto 
Detention  Facility,  also  run  by  the  company, 
which  houses  immigrant  detainees. 

According  to  a recent  Environmental 
Impact  Statement  for  a federal  prison  be- 
ing built  in  Kentucky,  the  average  amount 
of  water  used  by  each  prisoner  is  over  200 


by  Panagioti  Tsolkas 

gallons  per  day  - for  drinking,  showers, 
laundry,  toilet  flushing,  food  preparation, 
etc.  That’s  more  than  double  the  average 
amount  used  by  someone  outside  of  prison 
according  to  the  U.S.  Geological  Survey, 
which  estimated  water  use  by  the  general 
population  at  80-100  gallons  a day. 

GEO  Group’s  water  consumption 
in  parched  southern  California  is  set  to 
increase  significantly,  as  the  Adelanto 
Detention  Facility  expects  to  complete 
a 640-bed  expansion  by  July  2015.  That 
will  bring  the  facility  to  a total  popula- 
tion of  1,940  immigrant  detainees  who 
will  use  a correspondingly  greater  amount 
of  water. 

GEO  Group  didn’t  list  those  statistics 
under  the  “Green  Initiatives”  and  “Sustain- 
ability Tips”  sections  of  its  website. 

According  to  the  “Going  Green”  page 
on  the  company’s  site,  for  several  years 
GEO  “has  been  tracking  and  analyzing  its 
facilities’  utility  efficiencies  on  a monthly 
basis. ’’You’ll  likely  never  be  able  to  learn  the 
results  of  that  analysis,  though,  because  as 
a private  firm  GEO  Group  is  exempt  from 
the  federal  Freedom  of  Information  Act 
and  many  state  public  records  statutes  that 
require  government  agencies  to  disclose 
what  they  are  doing. 

“Greenwashing”  is  when  a company  or 
organization  spends  more  on  advertising, 
marketing  and  public  relations  to  promote 
the  perception  they  are  environmentally 
conscious  than  they  spend  on  implement- 
ing practices  and  policies  that  actually 
are  environmentally  conscious.  The  most 
egregious  aspect  of  GEO’s  greenwashing 


is  the  company’s  incessant  bragging  about 
its  LEED  certifications. 

LEED  (Leadership  in  Energy  and 
Environmental  Design)  certification  is  an 
environmental  stamp  of  approval  based  on 
meeting  “factors  including  but  not  limited 
to  the  sustainability  of  the  site,  the  efficient 
use  of  water,  energy,  material  and  other  re- 
sources, the  quality  of  indoor  air  cmd  overall 
environment , and  the  use  of  innovative  and 
environmentally  friendly  technologies  and 
strategies,”  according  to  GEO  (emphasis 
added). 

Never  mind  that  private  prisons  are 
consistently  under-staffed  with  high  stafF 
turnover  rates.  For  example,  New  Mexico 
found  for-profit  facilities  understaffed  by 
10%  or  more.  Or  that  privately-operated 
facilities  pay  lower  wages  - a report  from 
Texas  found  “private  prison  guards  were 
paid  28%  to  37%  less  than  state  prison 
guards.”  Or  that  they  are  bastions  of  well- 
documented  corruption  and  abuse,  and  tend 
to  have  higher  levels  of  violence.  At  least 
they’re  LEED  certified. 

In  September  2011,  Blackwater  River 
Correctional  Facility  (BRCF),  located  in 
Milton,  Florida,  became  GEO’s  first  prison 
to  receive  a LEED  Gold  Certification,  but 
it  didn’t  come  easy. 

Prison  Legal  News  published  an  ex- 
tensive report  on  the  scandal  that  led  to 
the  construction  of  BRCF,  which  opened 
at  a time  when  there  was  excess  bed  space 
in  Florida’s  prison  system  and  the  facility 
was  not  needed  - which  doesn’t  sound  very 
environmentally  friendly.  [See:  PLN,  March 
2011,  p.l]. 
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The  BRCF  deal  sparked  a federal  in- 
vestigation into  potentially  illicit  conduct  in 
connection  with  former  Florida  House  of 
Representatives  Speaker  Ray  Sansom,who 
resigned  in  February  2010  amid  an  unre- 
lated state  criminal  and  ethics  investigation. 

But  certainly  not  all  of  GEO’s  LEED 
certified  prisons  could  be  scandal-ridden, 
could  they?  Consider  the  following  ex- 
amples: 

There’s  the  Adelanto  Detention 
Facility  in  drought-stricken  California, 
mentioned  earlier,  which  consumes  a 
significant  amount  of  water  yet  has  a 
LEED  Silver  Certification.  Salvadoran 
immigrant  Raul  Ernesto  Morales  Ramos, 
44,  died  on  April  6,  2015,  reportedly  af- 
ter stafF  at  the  GEO  facility  denied  him 
medical  care.  Detainees  have  reportedly 
been  denied  medical  treatment  previously 
at  Adelanto,  and  a medical  malpractice 
suit  is  pending  against  GEO  related  to 
a 2012  death. 

Then  there’s  the  Broward  Transitional 
Center  in  Florida,  located  next  to  an  animal 
shelter  and  across  the  street  from  a massive 
landfill,  known  for  hunger  strikes  and  two 
young  immigrant  activists  who  infiltrated 
the  facility  to  report  substandard  medical 
care  and  other  problems.  [See:  PLN,  March 
2015,  p. 34] . According  to  GEO,  the  facility 
is  LEED  certified. 

The  GEO-operated  Aurora  Deten- 
tion Facility  in  Colorado  has  LEED  Silver 
Certification,  the  company  says,  but  the 
American  Friends  Service  Committee, 
which  has  protested  and  held  vigils  outside 
the  facility,  is  more  concerned  about  the 
immigrant  detainees  held  there  than  how 
environmentally  friendly  it  is. 

Plus  there’s  the  New  Castle  Correc- 
tional Facility  in  Indiana,  where  you  might 
not  even  be  able  to  read  this  article  thanks 
to  GEO  Group,  which  has  banned  pub- 
lications such  as  Prison  Legal  News  at  the 
LEED-certified  prison.  In  2014,  PLN  filed 


suit  over  the  censorship  of  its  publications 
at  New  Castle. 

The  Karnes  County  Civil  Detention 
Center  in  Texas,  which  holds  immigrant 
families  and  children,  is  another  GEO- 
run  facility  that’s  LEED  certified.  It  has 
also  faced  hunger  strikes  and  allegations 
of  sexual  abuse  and  harassment  by  female 
detainees. 

GEO  indicated  that,  beyond  being 
green,  the  Karnes  facility  was  going  to  be 
more  humane  than  other  immigrant  de- 
tention centers.  Apparently,  however,  the 
quality  of  the  “overall  environment”  part  of 
LEED  certification  doesn’t  include  respect 
for  basic  civil  liberties. 

Sarwat  Husain,  president  of  the  San 
Antonio  chapter  of  the  Council  on  Amer- 
ican-Islamic  Relations,  referring  to  GEO’s 
Karnes  facility,  said,  “If  it  walks  like  a duck, 
quacks  like  a duck  and  smells  like  a duck,  it’s 
a duck,”  noting,  “it’s  just  a glorified  prison.” 
The  fact  that  the  facility  is  LEED  certified 
does  nothing  to  change  that. 

According  to  Lisa  Graybill,  legal  direc- 
tor of  the  ACLU  of  Texas,  “It  really  begs 
the  question  of  why  they  spent  so  much 
money  constmcting  a facility  like  this  when 
we  know  that  there  are  alternatives,  and  less 
expensive  ones?” 

One  could  also  add  there  are  more 
environmentally-friendly  alternatives  - for 
example,  a drastic  reduction  in  the  nation’s 
prison  and  immigrant  detainee  popula- 
tions would  negate  the  need  for  many 
existing  detention  facilities,  whether  they 
are  considered  green  or  not,  which  would 
have  a much  more  positive  environmental 
impact. 

Panagioti  Tsolkas  is  the  Special  Projects  Di- 
rectorfor  the  Human  Rights  Defense  Center ; 
PLN's parent  organization.  The  original  ver- 
sion of  this  article  was  published  by  the  Earth 
First! Newswire  (http://earthfirs  journal  org/ 
newswire);  it  is  reprinted  with  permission. 
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$6.2  Million  Settlement  Reached  in  D.C.  Jail 
Strip  Search,  Overdetention  Suit 

by  Derek  Gilna 


An  eight-year-old  lawsuit  alleging 
illegal  overdetention  and  strip  searches 
of  detainees  at  the  District  of  Columbiajail 
concluded  with  a $6.2  million  settlement. 
The  class-action  suit  had  accused  the  jail  of 
wrongfully  strip-searching  prisoners  who 
should  have  already  been  released  and  de- 
laying prisoners’ release  from  custody.  [See: 
PLN,  Aug.  2007,  p.33]. 

In  2011,  U.S.  District  Court  Senior 
Judge  Royce  Lamberth  ruled  that  D.C.  of- 
ficials had  violated  prisoners’ civil  rights,  but 
gave  the  city  a limited  victory  by  narrowing 
the  time  period  within  which  the  jail  was 
liable  for  those  violations. 

The  complaint  was  originally  brought  by 
Carl  A.  Barnes,  David  Peterson, Toney  James 
Malloy  and  Maurice  Williams,  individually 
and  on  behalf  of  a class  of  individuals  “who 
were  injured  ...  by  the  District’s  conduct  in 
subjecting  them  to  blanket  strip  searches  and 
visual  body  cavity  searches ...  after  they  were 
returned  to  a Department  of  Corrections 
facility  after  a judicial  determination  that 
there  was  no  longer  a basis  for  their  deten- 
tion, other  than  to  be  processed  for  release, 
and  by  [the]  District’s  deliberate  indifference 
to  the  effect  of  the  practice  of  blanket  strip 
searches  and  visual  body  cavity  searches  on 
the  rights  of  inmates.” 

The  plaintiffs  alleged  that  they  were 
entitled  to  bring  the  action  based  upon  42 
U.S.C.  § 1983  and  the  Fourth,  Fifth  and 
Eighth  Amendments  to  the  U.S.  Constitu- 
tion, “for  injuries  suffered  by  them,  because 
the  District  subjected  them  and  the  class  to 
the  blanket  strip  searches.” 


The  case  went  to  a jury  trial  in  March 
2013,  which  resulted  in  a verdict  in  favor 
of  the  defendants  on  overdetention  claims 
between  2007  and  2008;  however,  the  dis- 
trict court  had  previously  granted  summary 
judgment  to  the  plaintiffs  on  their  claims 
related  to  strip  searches  and  overdetentions 
from  2005  to  2006. 

The  court  granted  preliminary  approval 
of  the  $6.2  million  settlement  in  November 
2013  and  granted  final  approval  on  March 
18,2014.  Additionally,  the  court  entered  an 
order  on  attorney  fees,  holding  that  D.C. 
must  pay  class  counsel  $2  million  in  fees 
plus  costs  of  $425,000.  The  plaintiffs  were 
represented  by  the  Pasadena,  California 
law  firm  of  Litt,  Estuar  & Kitson  LLP,  as 
well  as  attorney  William  Claiborne  III  in 
Washington,  D.C.  and  Virginia  attorney 
Ralph  D.  Robinson.  See:  Barnes  v.  Govern- 
ment of  the  District  of  Columbia,  U.S. D.C. 


On  June  17,  2015,  U.S.  Rep.  Raul 
Grijalva  sent  a letter  to  U.S.  Attorney 
General  Loretta  Lynch,  requesting  an 
investigation  into  recent  deaths  at  the 
Eloy  Detention  Center  in  Arizona.  The 
facility,  which  houses  detainees  for  Im- 
migration and  Customs  Enforcement 
(ICE),  is  operated  by  Corrections  Cor- 
poration of  America  - the  nation’s  largest 


(D.  D.C.),  Case  No.  l:06-cv-00315-RCL. 

Plaintiffs’  counsel  noted  that  the  Dis- 
trict of  Columbia  Jail  had  made  progress 
in  eliminating  the  worst  of  the  abuses  in 
the  past  several  years,  and  commended  jail 
officials  for  the  reforms  that  had  been  made. 
However,  the  question  arises  as  to  why  it 
cost  D.C.  taxpayers  millions  of  dollars  and 
many  years  of  costly  litigation  for  the  jail  to 
finally  end  its  ongoing  violations  of  prison- 
ers’ constitutional  rights. 

The  settlement  was  the  latest  to  be  paid 
by  the  District  of  Columbia  in  lawsuits  alleg- 
ing unlawful  detention  and  unconstitutional 
strip  searches.  A previous  $12  million  settle- 
ment, approved  in  2006,  covered  strip  searches 
and  overdetentions  at  the  jail  between  2002 
and  2005.  [See:  PLN,  Oct.  2006, p.29],  P 

Additional  source:  http://legaltimes.typepad 
com 


for-profit  prison  company. 

One  of  the  deaths,  that  of  Jose  de  Jesus 
Deniz-Sahagun,  31,  a Mexican  national, 
was  ruled  a suicide  by  the  Pinal  County 
Medical  Examiner’s  Office.  Deniz-Sahagun 
died  on  May  20, 2015  due  to  asphyxiation; 
a sock  was  found  lodged  in  his  throat. 
The  day  before  his  death  he  was  report- 
edly examined  by  mental  health  staff  at  the 


32  Deaths  at  CCA-operated  Immigration 
Detention  Facilities  Include  at  Least  7 Suicides 

by  Alex  Friedmann 
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CCA  facility  for  “delusional  thoughts  and 
behaviors,”  according  to  the  autopsy  report. 

“Eloy  Detention  Center  is  in  the  business 
of  detaining  people  for  profit, but  that  does  not 
exempt  them  from  upholding  the  law,”  Rep. 
Grijalva  said  in  a statement.  “Where  trans- 
gressions occur,  accountability  must  follow.” 

Approximately  200  detainees  at  the 
Eloy  facility  staged  a hunger  strike  over 
the  weekend  of  June  13-14, 2015.  Accord- 
ing to  Puente  Movement,  an  immigrant 
advocacy  organization,  the  detainees  sat 
down  in  the  recreation  yard  and  issued  a 
series  of  demands  that  included  an  inde- 
pendent investigation  into  the  recent  deaths 
at  the  facility;  access  to  legal  resources 
and  court  hearings;  adequate  medical  and 
mental  health  care,  among  other  improved 
conditions;  and  an  end  to  criminalization, 
detention  and  deportation  of  people  accused 
of  violating  immigration  laws. 

Additionally,  they  called  for  an  end  to 
the  exploitation  of  their  labor,  as  they  are 
paid  $1.00  per  day  for  work  they  perform 
at  the  detention  facility. 

“What  kind  of  hypocrisy  is  this  where 
the  United  States  is  picking  up  people  for 
working  without  documents,  but  it’s  per- 
fectly legal  to  work  for  a private  corporation 
for  $1.00  a day?”  said  Francisca  Porcha, 
Puente  Movement’s  director  of  organizing. 

While  ICE  officials  acknowledged  the 
protest  they  denied  there  was  a hunger  strike. 

Based  on  data  collected  by  Prison  Legal 
News,  over  the  11-year  period  from  2004 
to  June  2015  there  have  been  32  deaths 
reported  at  CCA-operated  immigration 
detention  facilities  nationwide.  Fourteen  of 
those  deaths  occurred  at  Eloy,  while  seven 
were  at  the  company’s  Houston  Processing 
Center. The  San  Diego  Correctional  Facility 
reported  five  deaths,  and  two  occurred  at 


both  CCA’s  Stewart  Detention  Center  in 
Georgia  and  Elizabeth  Detention  Center 
in  New  Jersey.  One  death  each  was  reported 
at  the  Laredo  Processing  Center  in  Texas 
and  the  North  Georgia  Detention  Center. 

Most  of  the  detainee  deaths  were 
related  to  medical  issues  but  at  least  seven 
were  found  to  be  suicides  - or  over  20% 
of  the  deaths  at  CCA-operated  immigra- 
tion detention  facilities.  They  included  the 
hanging  deaths  of  Jorge  Garcia-Mejia  (aka 
Garcia-Maldanado)  and  Elsa  Guadalupe- 
Gonzales  at  the  Eloy  Detention  Center, 


IN  A DECISION  WITH  SERIOUS  IMPLICA- 

tions  for  criminal  defense  attorneys  as 
well  as  civil  litigants,  the  U.S.  Supreme 
Court  held  on  December  9,  2014  that  a 
juror’s  allegedly  untruthful  responses  during 
voir  dire  questioning  did  not  require  a new 
trial.  According  to  the  high  court,  “[t]he 
question  presented  in  this  case  is  whether 
Rule  606(b)  precludes  a party  seeking  a 
new  trial  from  using  one  juror’s  affidavit  of 
what  another  juror  said  in  deliberations  to 
demonstrate  the  other  juror’s  dishonesty 
during  voir  dire.  We  hold  that  it  does.” 

The  plaintiff  in  the  case,  Warger,  had 
sued  in  federal  court  for  damages  for  in- 
juries suffered  in  an  automobile  accident. 
After  the  verdict  for  the  defendant,  Shauers, 
a juror  executed  an  affidavit  for  Warger’s 
attorney  stating  that  one  of  the  other  ju- 
rors had  ruled  in  favor  of  Shauers  because 
her  daughter  had  been  negligent  in  a fatal 
automobile  collision  - a fact  not  revealed 


both  in  2013.  [See:  PLN,  Aug.  2013,  p.46] . 

“Suicides  are  a red  flag,”  Alessandra 
Soler,  executive  director  of  the  ACLU  of 
Arizona,  said  at  the  time.  “They  usually 
signify  a much  larger  problem.  Sometimes 
it’s  because  of  ineffective  mental  health 
treatment,  but  often  times  it’s  caused  by 
poor  staffing  issues.” 

Previously,  CCA’s  Eloy  facility  was 
fined  multiple  times  for  staff  vacancies.  PI 

Sources:  Tucson  Sentinel,  Tucson  Weekly, 
www.kpho.com 


during  the  same  juror’s  voir  dire  responses. 
Warger’s  motion  for  a new  trial,  supported 
by  an  affidavit  that  the  juror  had  lied  about 
her  ability  to  fairly  judge  the  case,  brought 
under  Federal  Rule  of  Evidence  606(b),  was 
denied  by  the  district  court  and  the  Eighth 
Circuit  affirmed. 

Rule  606(b),  according  to  the  Supreme 
Court,  made  “jury  deliberations  evidence 
inadmissible  even  if  used  to  demonstrate 
dishonesty  during  voir  dire.”  An  exception 
exists  for  evidence  derived  from  “extraneous 
prejudicial  information” under  Rule  606(b) 
(2)(A),  but  the  Court  said  that  did  not 
extend  to  an  affidavit  referring  to  “internal” 
assertions  about  juror  dishonesty. 

According  to  the  Supreme  Court, 
permitting  the  expansion  of  the  “external” 
evidence  exception  to  this  particular  fact 
situation  “would  swallow  much  of  the  rest 
of  Rule  606(b).”  See:  Warger  v.  Shauers,  135 
S.Ct.  521  (2014).  PI 


Supreme  Court  Holds  Juror's  Alleged  Lies 
During  Voir  Dire  Not  Grounds  for  New  Trial 

by  Derek  Gilna 
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New  Mexico  Jail  Pays  $500,000  for  Prisoner's  Death 

by  Derek  Gilna 


When  Eusemia  Rodriguez,  33,  was 
admitted  to  the  jail  in  Santa  Fe 
County,  New  Mexico  on  July  3,  2012  on 
a domestic  battery  charge,  she  advised 
employees  that  she  was  a drug  and  alcohol 
addict  who  was  at  risk  for  severe  with- 
drawal. Several  days  later,  following  what 
medical  experts  described  as  “deliberate 
indifference”  to  her  medical  needs,  she  died 
after  vomiting  blood  for  several  hours. 

According  to  registered  nurse  Kath- 
ryn J.  Wild,  one  of  the  experts  who 
examined  Rodriguez’s  medical  records, 
the  Santa  Fe  jail  failed  to  follow  stan- 
dards promulgated  for  similar  institutions 
by  the  National  Commission  on  Cor- 
rectional Health  Care  (NCCHC).  The 
NCCHC  standards  mandate  that  medical 
screening  be  performed  on  all  prison- 
ers immediately  upon  their  arrival  at  an 
intake  facility  by  qualified  healthcare 
professionals  or  other  trained  staff. 

In  the  case  of  Rodriguez,  who  had 
been  held  at  the  jail  a number  of  times  for 
minor  offenses,  she  was  known  to  have  an 
extensive  medical  history  revolving  around 
drug  and  alcohol  abuse.  According  to  jail 
records  and  statements  from  various  wit- 
nesses, she  had  told  jail  staff  that  if  she 
did  not  receive  a “kick  kit”  to  ease  the 
symptoms  of  withdrawal,  she  would  begin 
to  suffer  serious  flu-like  symptoms,  nausea 
and  vomiting. 

That  is  precisely  what  happened.  Al- 
though an  order  was  entered  for  Rodriguez 
to  receive  a kick  kit,  there  was  no  indica- 
tion that  order  was  followed.  An  autopsy 
found  that  Rodriguez  died  as  a result  of  an 
electrolyte  imbalance  caused  by  continual 
vomiting  triggered  by  her  drug  and  alcohol 
withdrawal. 

“Ms.  Rodriguez  was  locked  in  a cell 
for  almost  nineteen  (19)  hours,  no  regular 
monitoring  was  done  and  no  prescribed 
medications  were  administered,”  Wild 
wrote.  “Even  other  inmates  reported  they 
could  identify  the  distress  she  was  in  and  the 
severity  of  her  conditions,  yet  no  health  care 
professional  or  correctional  officer  bothered 
to  offer  care  or  treatment.” 

Nurse  Wild  concluded  after  examin- 
ing medical  reports  from  the  jail  that  staff 
were  “deliberately  indifferent  to  [Rodri- 
guez’s] severe  medical  needs.”  Her  findings 


contradicted  those  of  the  county  medical 
examiner,  which  initially  said  Rodriguez 
had  died  due  to  “chronic  alcoholism.”  Attor- 
ney Doug  Perrin,  representing  Rodriguez’s 
estate,  noted  that  she  had  been  ordered 
released  from  jail  on  the  day  of  her  death 
after  posting  a $3,000  bond,  but  the  order 
was  not  carried  out.  She  died  later  that 
evening  while  still  in  custody. 

Several  prisoners  confined  at  the  jail  at 
the  same  time  said  Rodriguez  had  told  staff 
and  other  prisoners  about  her  addiction, 
and  provided  sworn  statements  describing 
her  deteriorating  medical  condition.  They 
also  substantiated  the  fact  that  jail  staff  did 
little  to  monitor  Rodriguez  while  she  was 
in  her  cell. 

The  claim  by  Rodriguez’s  estate  against 
the  county  was  resolved  through  mediation, 
and  a $500,000  settlement  was  reached  in 
late  2013  after  several  months  of  negotia- 
tion. Most  of  the  money  will  reportedly  go 
to  her  three  children. 

Apparently,  however,  the  county  did 
not  learn  much  from  Rodriguez’s  death 


On  May  1,  2013,  the  Minnesota 
Department  of  Corrections  (DOC) 
agreed  to  pay  a $400,000  settlement  in  a 
federal  lawsuit  after  a prisoner  suffered 
multiple  seizures  and  died,  having  received 
virtually  no  medical  care. 

Xavius  Scullark-Johnson  was  a 
27-year-old  state  prisoner  held  at  MCF 
Rush  City  when  he  began  to  suffer  severe 
seizures  late  at  night  on  June  28,  2010. 
Johnson  had  a history  of  seizures  resulting 
in  hospitalization;  he  was  about  halfway 
through  a 150-day  sentence  for  violation 
of  his  supervised  release  on  a charge  of 
second-degree  assault. 

The  nurses  at  MCF  Rush  City  were 
DOC  employees,  but  a private  contrac- 
tor, Corizon,  provided  physician  services. 
As  a money-saving  measure,  no  Corizon 
doctors  were  present  at  the  facility  after  4 


or  the  half-million-dollar  settlement.  In 
November  2014,  Santa  Fe  jail  prisoner 
Breanna  Alissa  Vasquez,  22,  died  due  to 
spinal  meningitis.  She  was  sick  when  she 
was  booked  into  the  jail  on  a probation 
violation.  Despite  being  on  notice  when 
Vasquez  entered  the  facility  that  she 
needed  medical  care,  a jail  supervisor  alleg- 
edly accused  her  of  “faking”  her  illness  and 
she  was  not  taken  to  a hospital.  She  died 
two  days  later,  on  November  11.  Vasquez’s 
family  has  filed  a tort  claim  against  the 
city  and  county. 

“At  least  in  this  circumstance,  it  appears 
nothing  has  changed  regarding  medical 
treatment  at  the  jail,”  said  attorney  Tom 
Clark.  “You  have  people  dying  as  a result 
of  not  receiving  treatment.  There  has  got  to 
be  a way  to  fix  this.  This  is  not  an  isolated 
incident.  This  is  a young  woman  that  should 
have  been  at  the  hospital  or  in  a medical 
unit.” 

Sources:  www.abqjour71al.com,  www.san- 
tafenewmexican.  com 


p.m.  or  on  weekends.  A physician  assistant 
had  determined  that  the  level  of  Dilantin 
in  Johnson’s  blood  was  too  high,  reduced 
the  dosage  of  the  anti-seizure  medication 
by  half  and  ordered  retesting  in  one  to  two 
weeks. 

According  to  court  records,  Ft.  Gene 
Olson  and  guards  Christopher  Rifley  and 
Trent  Gray  watched  Johnson  suffer  his 
first  serious  seizure  around  10:20  p.m.  on 
June  28.  He  was  on  the  cell  floor  when 
they  summoned  Registered  Nurse  Finda 
F.  Andrews,  who  noted  Johnson  was  un- 
responsive and  had  urinated  on  himself. 
However,  she  took  no  vital  signs,  performed 
no  medical  tests  and  failed  to  contact  a doc- 
tor. Andrews  and  the  guards  left  Johnson 
lying  on  the  floor  in  his  urine. 

As  Johnson  suffered  additional  sei- 
zures throughout  the  night,  his  cellmate 
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summoned  guards  using  a call  button. 
The  cellmate  urged  the  guards  to  send 
for  an  ambulance  because  Johnson  wasn’t 
fully  responsive  or  breathing  properly,  but 
they  refused.  They  also  reportedly  failed 
to  inform  the  watch  commander  of  the 
seizures. 

Finally,  at  3:10  a.m.  on  June  29, 2010, 
after  Johnson  sufFered  another  seizure, 
was  bleeding  from  the  mouth  because  he 
had  bitten  his  tongue,  and  had  repeatedly 
urinated  and  defecated  on  himself,  the 
guards  summoned  Olson,  the  watch  com- 
mander. Olson’s  response  was  to  place  the 
cellmate  in  segregation,  leaving  no  one  to 
observe  or  assist  Johnson,  and  to  contact 
the  on-call  physician.  Dr.  Sharyn  Barney,  a 
Corizon  employee,  told  Olson  to  monitor 
Johnson  and  inform  medical  staff  about 
his  condition  when  they  arrived  on  the 
morning  shift. 

According  to  the  Star  Tribune,  “Under 
the  department’s  contract  with  Corizon, 
there  [was]  just  one  on-call  doctor  to  serve 
the  entire  prison  system  across  Minne- 
sota,” who  was  “left  to  assess  a prisoner’s 
case  without  the  benefit  of  a written  file 
because  health  service  units  are  shut  down 
overnight.” 

At  5:23  a.m.,  Johnson  was  discovered 
unconscious  on  the  floor  of  his  cell  and 
Olson  approved  an  ambulance.  The  EMTs 
from  the  ambulance  examined  Johnson  and 
found  he  was  “slow  to  respond, ’’but  arriving 
Registered  Nurse  Denise  L.  Garin  sent  the 
ambulance  away,  telling  the  EMTs  that  the 
prison  would  take  over  treatment.  Accord- 
ing to  DOC  medical  staff,  ambulance  runs, 
which  cost  around  13,000,  were  closely 
monitored  to  reduce  expenses. 

Johnson  was  left  alone  in  his  cell 
where  he  suffered  yet  another  seizure  and 


became  unresponsive  with  no  pulse.  An 
ambulance  was  again  summoned  and  this 
time  allowed  to  transport  Johnson  to  a 
hospital,  where  attempts  to  save  his  life 
were  unsuccessful.  A toxicology  test  indi- 
cated the  Dilantin  level  in  his  blood  was 
below  therapeutic  amounts. 

Aided  by  Minneapolis  attorney  Jor- 
dan S.  Kushner,  Johnson’s  family  filed  a 
civil  rights  action  pursuant  to  42  U.S.C. 
§ 1983  in  federal  court  alleging  that 
DOC  and  Corizon  employees  had  denied 
Johnson  medical  care  in  violation  of  his 
constitutional  rights. The  state  defendants 
settled  for  $400,000,  while  the  claims 
against  Corizon  settled  separately  under 
undisclosed  terms.  See:  Scullark  v.  Garin, 
U.S.D.C.  (D.  MN),  Case  No.  0:12-cv- 
01505-RHK-FLN. 

Since  2000,  at  least  six  prison  nurses 
have  been  disciplined  for  countermanding 
doctors’  orders,  giving  false  statements 
or  denying  emergency  care.  For  example, 
the  Minnesota  Board  of  Nursing  found 
that  a Corizon  nurse, Thaloyce  Minkens- 
Strader,  denied  or  delayed  medical  care 
to  prisoners  eight  times  between  2007 
and  2011.  She  refused  to  respond  to  one 
medical  emergency  because  she  was  on 
her  dinner  break,  and  on  another  occa- 
sion refused  to  provide  care  because  she 
was  near  the  end  of  her  shift  and  didn’t 
want  to  work  late.  She  was  suspended  for 
eight  days  and  eventually  surrendered  her 
license  and  retired  in  2012. 

“[Corizon]  wants  to  provide  care  in  the 
least  expensive  ways  possible,”  said  Dr.  Marc 
Stern,  an  expert  for  an  Idaho  federal  district 
court  who  reviewed  Corizon’s  performance 
in  that  state.  “That  company  is  not  going  to 
volunteer  to  give  things  it  can’t  afford  just 
to  help  out.  So,  first  and  foremost,  this  issue 


falls  on  the  shoulders  of  the  public  officials. 
In  Minnesota,  I would  ask,  ‘Do  they  hold 
the  vendor’s  feet  to  the  fire?”’ 

Eventually,  yes.  Minnesota  ended  its 
$28  million  annual  contract  with  Corizon 
in  October  2013  - but  only  after  nine 
prisoners  had  died  as  a result  of  inadequate 
medical  care. The  DOC’s  current  healthcare 
provider  is  Centurion,  another  for-profit 
contractor.  FI 

Additional  source:  Star  Tribune 
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Supreme  Court  Holds  Equitable  Tolling  Excuses 
Missed  Federal  Tort  Claim  Filing  Deadlines 


It’s  not  easy  to  sue  the  United  States 
for  damages.  According  to  the  Supreme 
Court,  “The  Federal  Tort  Claims  Act 
(FTCA  or  Act)  provides  that  a tort  claim 
against  the  United  States  ‘shall  be  for- 
ever barred’”  unless  the  claimant  meets  two 
statutory  deadlines.  First,  a claim  must  be 
presented  to  the  appropriate  federal  agency 
for  administrative  review  “within  two 
years  after  [the]  claim  accrues.”  28  U.S.C. 
§ 2401(b).  Second,  if  the  agency  denies 
the  claim,  the  claimant  may  file  suit  “in 
federal  court  ‘within  six  months  after’  the 
agency’s  final  decision.”  [See:  FLA,  March 
2014,  p.44]. 

The  Supreme  Court  addressed  these 
deadlines  in  consolidated  cases  involving 
FTCA  petitioners  Kwai  Fun  Wong  and 
Marlene  June. 

In  Wong’s  case,  while  she  gave  proper 
notice,  she  failed  to  file  within  the  six- 
month  period  after  the  federal  government 
denied  her  claim.  June  did  not  give  proper 
notice  within  the  two-year  period.  Both 
cases  were  denied  at  the  district  court 
level,  but  on  appeal  the  Ninth  Circuit  held 
the  doctrine  of  equitable  tolling  preserved 
both  claims. 

Wong  argued  that  she  had  missed 
the  filing  deadline  because  the  district 
court  did  not  allow  her  to  file  her  claim 
until  after  the  period  expired.  June  argued 
that  her  untimely  filing  should  be  excused 
because  the  government  had,  in  her  view, 
concealed  facts  vital  to  her  claim.  In  each 
case  the  district  court  dismissed  the  FTCA 
claim  for  failure  to  meet  the  deadlines 
established  by  § 2401(b),  holding  that 
despite  any  justification  for  delay,  the  time 
limits  were  jurisdictional  and  not  subject 
to  equitable  tolling. 

In  affirming  the  Ninth  Circuit’s  deci- 
sions in  a 5-4  ruling,  the  Supreme  Court 
agreed  that  the  deadlines  specified  in  § 
2401(b)  may  be  equitably  tolled. 

In  so  holding,  the  Court  relied 
upon  its  previous  decision  in  Irwin  v. 
Department  of  Veterans  Affairs,  498  U.S. 
89  (1990),  which  “sets  out  the  frame- 
work for  deciding  ‘the  applicability  of 
equitable  tolling  in  suits  against  the 
Government. ”’In  Irwin,  the  Court  found 


by  Derek  Gilna 

“‘the  same  rebuttable  presumption  of  eq- 
uitable tolling’  should  also  apply  to  suits 
brought  against  the  United  States  under 
a statute  waiving  sovereign  immunity.” 
While  Congress  can  pass  laws  that  bar 
equitable  tolling,  it  must  clearly  express 
its  intent  to  do  so. 

The  Supreme  Court  held  that  in  “en- 
acting the  FTCA,  Congress  did  nothing 
of  that  kind.  It  provided  no  clear  statement 
indicating  that  § 2401(b)  is  the  rare  statute 


On  September  8,  2014,  a Califor- 
nia  federal  district  court  awarded 
17,826.60  in  fees  and  costs  to  the  attorneys 
and  certified  law  students  who  successfully 
defended  against  a motion  to  terminate  a 
decades-old  consent  decree. 

At  issue  was  a consent  decree  govern- 
ing conditions  at  the  Yuba  County  Jail 
(YCJ).  The  court  denied  the  defendants’ 
motion  to  terminate  the  decree  on  April  2, 
2014,  and  under  a local  rule  the  plaintiffs 
had  28  days  to  file  a motion  for  an  award  of 
attorneys’fees.They  did  not  file  the  motion 
until  12:03  a.m.  on  May  1,  which  made  it 
untimely  by  three  minutes. 

The  plaintiffs  argued  that  the  “excus- 
able neglect ’’provision  of  Fed.R.Civ.P.  6(b) 
authorized  them  to  be  granted  an  extension 
of  time  to  file  the  motion.  Rule  6(b)  requires 
the  application  of  a four-factor  equitable 
test  for  such  a finding:  1)  the  danger  of 
prejudice  to  the  opposing  party,  2)  the 
length  of  the  delay  and  its  potential  impact 
upon  the  proceedings,  3)  the  reason  for  the 
delay  and  4)  whether  the  movant  acted  in 
good  faith. 

The  district  court  found  there  was  no 
prejudice  to  the  defendants,  as  the  plaintiffs’ 
attorneys  had  emailed  the  motion  to  defen- 
dants’ counsel  before  filing  it  with  the  court. 
The  three  minute  tardiness  had  no  negative 
impact  on  the  proceedings,  but  the  claim  by 
plaintiffs’  counsel  that  there  were  electronic 


of  limitations  that  can  deprive  a court  of 
jurisdiction.  Neither  the  text  nor  the  context 
nor  the  legislative  history  indicates  (much 
less  does  so  plainly)  that  Congress  meant 
to  enact  something  other  than  a standard 
time  bar.” 

Both  cases  were  remanded,  with  the 
district  court  in  June’s  case  to  determine 
whether  the  petitioner  was  entitled  to  eq- 
uitable tolling.  See:  United  States  V.  Kwai 
Fun  Wong,  135  S.Ct.  1625  (2015).  P 


problems  in  the  last-minute  filing  did  not 
weigh  in  favor  of  excusable  neglect.  Finally, 
the  court  found  the  plaintiffs  had  acted  in 
good  faith. 

Flaving  found  that  three  of  the  four 
factors  weighed  in  favor  of  granting 
an  extension  of  time,  the  district  court 
turned  to  the  award  of  fees  and  costs 
requested  in  the  motion.  It  held  the 
plaintiffs’  attorneys  were  entitled  to  fees 
for  work  related  to  defending  the  por- 
tions of  the  consent  decree  concerning 
access  to  legal  materials  and  participa- 
tion by  female  prisoners  in  the  jail’s 
trusty  program,  as  only  those  aspects  of 
the  decree  were  found  by  the  court  to  be 
constitutional  violations. 

Based  on  that  determination,  the 
district  court  denied  fees  for  any  work 
not  specifically  related  to  those  issues. 
The  court  also  found  the  plaintiffs’  at- 
torneys were  entitled  to  a baseline  rate 
of  $165  per  hour  for  services  provided 
prior  to  March  1,  2014,  and  $189  per 
hour  for  subsequent  work.  It  set  the 
rate  for  law  students  at  $55  an  hour  for 
services  prior  to  March  1 and  $63  for 
subsequent  hours. 

In  total,  the  court  awarded  $7,826.60 
in  fees  and  costs.  See:  Hendrick  v.  Grant , 
U.S.D.C.  (E.D.  Cal.),  Case  No.  2:76-cv- 
00162-GEB-EFB;  2014  U.S.  Dist.  LEXIS 
127102. P 
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States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  intrastate  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Florida,  Iowa  and  Texas  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  excessively  high  phone  rates.  Although  the  FCC  voted  last  year 
to  cap  the  costs  of  interstate  (long  distance)  prison  calls,  which  went  into  effect  on  February  1 1 , 2014, 
the  order  does  not  currently  apply  to  intrastate  (in-state)  calls.  An  estimated  92%  of  prison  phone  calls 
are  in-state.  This  is  an  opportunity  to  ask  DOCs  to  forgo  commissions  and  ensure  their  prison  phone 
contracts  are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mainly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs.  Lower  prison  phone  rates  should  apply  not  just  to  long  distance  calls  but  also  to  in-state 
calls.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison  Phone  Justice’s 
website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Florida:  Receives  a 35%  kickback  and  charges  up  to  $2.10  for  a 15-minute  intrastate  call.  The  DOC’s 
current  contract  expires  on  09-24-15.  Contacts:  Secretary  Julie  L.  Jones,  501  South  Calhoun  Street, 
Tallahassee,  FL  32399-2500;  phone:  850-488-7480,  email:  jones.julie@mail. dc.state.fi. us.  Governor 
Rick  Scott,  400  S.  Monroe  St.,  Tallahassee,  FL  32399-0001 ; phone:  850-488-7146  or  850-717-9337, 
email:  http://www.flgov.com/contact-gov-scott/email-the-governor  (use  online  form). 

Iowa:  Charges  $3.15  for  a 15-minute  intrastate  call;  the  DOC’s  phone  service  is  provided  through 
the  Iowa  Communications  Network  (ICN),  a state  agency,  and  PCS/Global*Tel  Link.  The  state  does 
not  receive  a commission  but  instead  retains  all  revenue  in  excess  of  the  cost  of  providing  prison 
phone  services.  The  DOC’s  current  contract  expires  on  10-07-15.  Contacts:  Director  Jerry  Bartruff, 
510  East  Twelfth  St.,  Des  Moines,  IA  50319;  phone:  515-725-5730,  email:  jerry.bartruff@iowa.gov. 
Governor  Terry  Branstad,  1007  East  Grand  Avenue,  Des  Moines,  IA  50319;  phone:  515-281-521 1 , 
email:  https://governor.iowa.gov/constituent-services/register-an-opinion  (use  online  form). 

Texas:  Receives  a kickback  of  40%  and  charges  up  to  $3.90  for  a 15-minute  intrastate  call.  The 
current  contract  expires  on  08-31-15.  Contacts:  Executive  Director  Brad  Livingston,  P.O.  Box  99, 
Huntsville,  TX  77342;  phone:  936-437-2101,  fax:  936-437-2123,  email:  exec. d i recto r@tdcj. state. tx. us. 
Governor  Greg  Abbott,  P.O.  Box  12428,  Austin,  TX  78711-2428;  phone:  512-463-2000,  email: 
https://gov.texas.gov/contact/assistance.aspx  (use  online  form). 
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Chicago  Systematically  Denies  Medical  Care 
to  Detainees;  $1  Million  Verdict 


An  Illinois  federal  jury  awarded 
II  million  to  a prisoner’s  estate  after 
finding  the  city  of  Chicago  had  a policy 
and  practice  of  systematically  depriving 
detainees  in  police  lockups  of  needed  medi- 
cal attention  and/or  medication. 

When  May  Molina,  55,  a community 
activist,  was  arrested  on  a heroin  posses- 
sion charge  in  2004,  she  reported  that 
she  suffered  from  diabetes,  asthma  and 
a thyroid  condition  upon  intake  into  a 
Chicago  police  station  lockup.  Following 
her  arrest,  she  began  exhibiting  significant 
signs  of  distress. 

Her  condition  appeared  serious  enough 
for  her  criminal  defense  attorney  to  advise 
police  that  she  needed  medical  attention. 
None  was  given.  Just  a day-and-a-half  after 
her  arrest,  Molina  died.  Her  estate  filed  suit. 

Discovery  in  the  case  revealed  that 
of  the  30,000  people  arrested  in  Chicago 
over  a four-year  period,  3,000  suffered  from 
serious  medical  conditions.  Of  those,  70- 
80%  were  neither  provided  proper  medical 
attention  nor  transported  to  a hospital  for 
treatment  or  medication. 

An  expert,  Michael  Brasfield,  testified 
that  most  cities  hold  detainees  for  a short 
time  before  transferring  them  to  a county 
jail.  Chicago,  however,  holds  detainees 
in  police  lockups  for  as  long  as  48  hours. 
The  city  also  has  a policy  of  not  allowing 
detainees  to  possess  or  take  medication 
in  the  lockups,  which  have  no  medical 
personnel  to  evaluate  or  assess  prisoners’ 
healthcare  needs. 

In  November  2013,  a federal  jury  found 
for  Molina’s  estate  on  its  Monell  claim  that 
the  city’s  failure  to  provide  needed  medical 
care  was  a systematic  and  widespread  policy 
and  practice,  and  awarded  II  million  in 
compensatory  damages.  On  February  4, 
2014  the  district  court  entered  an  order 
granting  12.5  million  in  attorney  fees  and 
costs  to  the  estate  by  stipulated  agreement 
of  the  parties. 

“They  can’t  just  ignore  people  like 
that  in  a cell,” Molina’s  son,  Sal  Ortiz,  said 
after  the  jury  verdict.  “Now  they’re  going 
to  start  paying  attention.  Absolutely.  They 
have  to.” 

Molina’s  estate  was  represented  by 
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attorneys  from  the  Chicago  law  firm 
of  Loevy  & Loevy.  See:  Ortiz  v.  City 
of  Chicago,  U.S.D.C.  (N.D.  111.),  Case 


SIXTY  PRISONERS  DIED  IN  SAN  DlEGO 

County,  California’s  jail  system  over 
the  past  five  years,  but  the  facts  surround- 
ing those  deaths  sometimes  remained  a 
mystery  as  prisoners’  families  waited  for 
years  and  still  received  few  answers.  In 
some  cases,  the  only  answers  came  in  the 
form  of  verdicts  and  settlements  in  wrong- 
ful death  suits. 

Deaths  in  the  San  Diego  County  jail  are 
tracked  on  a form  called  BCIA-7 1 3,  a single 
sheet  of  paper  with  pitifully  little  informa- 
tion. The  form  only  shows  where  a prisoner 
died  and  how  the  death  is  classified.  This 
single  page  is  often  all  the  information  a 
family  receives  about  a loved  one’s  death 
unless  they  file  a lawsuit. 

Families  can  also  obtain  a copy  of 
the  medical  examiner’s  report,  but  seldom 
does  the  report  include  details  about  any 
investigation  into  the  death.  Further,  in 
most  cases  it  takes  six  months  to  a year 
before  the  medical  examiner’s  report  is 
released. 

According  to  a series  of  articles  pub- 
lished by  San  Diego  City  Beat,  San  Diego 
County  had  “the  highest  inmate  mortality 
rate  of  California’s  10  largest  jail  systems 
between  2007  and  2012.”  [See:  PLN,  Oct. 
2013,  p.l]. 

In  20 1 3,  Kristopher  NeSmith,  2 1 , a ma- 
rine serving  time  in  a Camp  Pendleton  brig 
on  an  assault  charge,  tried  to  hang  himself 
three  times.  He  spent  his  entire  four-month 
brig  sentence  in  a rubberized  room  wearing 
a Velcro  suit  as  his  condition  continued  to 
deteriorate. 

NeSmith  was  later  incarcerated  at 
the  Vista  Detention  Facility  in  San  Diego 
County.  His  family  called  the  jail  staff, 
his  public  defender  and  even  the  District 
Attorney’s  office  to  warn  them  of  his  past 


No.  l:04-cv-07423.H 
Additional  source:  Chicago  Tribune 


suicidal  behavior.  It  didn’t  help.  NeSmith 
hung  himself  with  a sheet  on  March  1, 
2014.  He  was  never  placed  in  a psychiatric 
unit  or  monitored  for  suicide  prevention, 
and  was  one  of  six  prisoners  who  com- 
mitted suicide  in  the  county’s  jail  system 
that  year. 

NeSmith’s  widow  has  filed  a wrongful 
death  suit  alleging  that  jail  staff  failed  to 
properly  monitor  her  husband  despite  be- 
ing aware  that  he  was  a danger  to  himself. 
The  suit,  filed  in  April  2015,  remains  pend- 
ing. See:  NeSmith  v.  County  of  San  Diego, 
U.S.D.C.  (S.D.  Cal.),  Case  No.  3:15-cv- 
00629-JLS-JMA. 

Another  prisoner  who  committed 
suicide,  Robert  Lubsen,  26,  jumped  from 
the  second  tier  of  a unit  at  the  county’s 
Vista  Detention  Facility  on  February  6, 
2013;  he  died  six  days  later  after  being 
hospitalized.  Lubsen  had  previously  tried 
to  hang  himself  in  a police  holding  cell, 
and  jail  staff  apparently  did  not  notice 
the  marks  on  his  neck.  In  October  2014, 
the  county  agreed  to  pay  $80,000  to 
settle  a lawsuit  filed  by  Lubsen’s  parents. 
See:  Lubsen  v.  Holmes,  County  of  San 
Diego  Superior  Court  (CA),  Case  No. 
37-2014-00083737-CU-PO-NC. 

Daniel  Sisson,  2 1 , died  from  complica- 
tions stemming  from  an  asthma  attack  less 
than  48  hours  after  he  was  booked  into  a 
San  Diego  County  jail  in  June  2011.  His 
mother  spent  four  years  trying  to  find  out 
what  happened.  Her  lawsuit  eventually 
required  the  county  to  produce  surveillance 
video  footage  that  showed  guards  had  not 
checked  on  her  son  for  hours.  In  November 
2014  a jury  awarded  the  family  $3  million, 
finding  the  county  and  two  nurses  were 
deliberately  indifferent  to  Sisson’s  medical 
needs.  County  officials  then  asked  the  court 
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New  Jersey  County  Seeks  New  Jail  Phone 
Contract,  Increases  Commission  Rate 

by  Derek  Gilna 


to  set  aside  the  judgment. 

“I  felt  like  we’ve  been  battling  it  for 
so  long,  and  we  felt  like  going  to  the  jury 
and  having  the  verdict,  we  felt  like  we  were 
going  to  have  some  closure,”  said  Sisson’s 
mother,  Shaunda  Brummett.  You  feel 
like,  what  are  our  rights?  If  the  jurors  spoke, 
then  why  aren’t  they  abiding  by  their  end 
of  the  deal?” 

The  court  denied  the  county’s  motion 
for  a new  trial  and  the  county  appealed. 
The  appeal  was  dismissed  in  April  2015 
after  the  parties  reached  a settlement,  in- 
cluding attorney’s  fees,  in  the  amount  of 
$3,195  million.  See:  Brummett  v.  County  of 
San  Diego,  U.S.D.C.  (S.D.  Cal.),  Case  No. 
3:12-cv-01428-BAS-BGS. 

Another  lawsuit,  concerning  the  death 
of  jail  prisoner  Ronnie  Sandoval,  remains 
pending.  Sandoval  died  at  the  county’s 
Central  Jail  on  February  23,  2014  after 
overdosing  on  meth;  even  though  he  re- 
portedly had  symptoms  of  being  under  the 
influence  of  drugs  while  being  booked,  he 
did  not  receive  medical  care. 

“Our  goal  is  to  have  zero  inmate 
deaths,”  said  San  Diego  County  Sheriff’s 
Commander  John  Ingrassia,  “and  we  take 
each  and  every  case  very  seriously.” 

Not  seriously  enough,  apparently, 
to  stem  the  high  number  of  deaths  in  the 
county’s  jail  system,  nor  seriously  enough 
to  fully  inform  family  members  about  the 
circumstances  of  the  deaths  of  their  incar- 
cerated loved  ones.  P 

Sources:  www.nbcsandiego.com,  www.ut- 
sandiego.  com,  www.  sdcitybeat.  com 


Officials  in  Bergen  County,  New 
Jersey  are  seeking  bids  on  a new  jail 
phone  contract  that  will  include  an  increase 
in  the  “commission”  kickback  the  county 
receives  from  calls  made  by  prisoners, 
which  will  go  from  60%  to  65%.  Under  the 
new  contract,  phone  calls  from  the  Bergen 
County  jail  will  reportedly  cost  1.21  per 
minute  for  domestic  calls  and  1.50  per 
minute  for  international  calls.  There  will 
also  be  a $5.95  deposit  fee  for  prepaid 
phone  accounts. 

At  the  same  time,  the  New  Jersey 
Department  of  Corrections  (DOC), 
which  contracts  with  Global  Tel*Link  for 
phone  services,  has  completely  eliminated 
its  prison  phone  commission.  As  previ- 
ously reported  in  Prison  Legal  News,  the 
DOC  abolished  commission  payments 
effective  August  2015,  which  will  result  in 
significantly  lower  rates  of  under  $.05  per 
minute.  [See:  PLN,  May  2015,  p.40;  Oct. 
2014,  p.28]. 

Although  New  Jersey  counties  can 
opt  into  the  DOC’s  phone  contract,  some, 
including  Bergen  County,  have  declined  to 
do  so  - apparently  to  preserve  their  lucra- 
tive commission  payments  at  the  expense  of 
higher  phone  rates  for  prisoners  and  their 
family  members  and  friends. 

The  Federal  Communications  Com- 
mission (FCC)  is  currently  considering 


further  reforms  of  the  prison  phone  in- 
dustry, including  in-state  rate  caps,  after 
issuing  an  order  in  February  2014  that 
capped  the  cost  of  interstate  (long  dis- 
tance) prison  and  jail  phone  calls.  [See: 
PLN,  Feb.  2014,  p.  10] . 

In  addition  to  county  prisoners,  the 
Bergen  County  jail  also  holds  around 
200  federal  immigration  detainees.  “For 
too  long,  excessive  phone  rates  have  lim- 
ited the  ability  of  immigrant  detainees 
housed  in  New  Jersey  jails  to  communi- 
cate with  their  families  and  fight  their 
cases,”  said  Rebecca  Flufstader  with  the 
NYU  School  of  Law  Immigrant  Rights 
Clinic. 

“At  a time  when  the  state  of  New  Jersey 
has  recognized  that  it  is  inappropriate  to  use 
correctional  facility  phone  contracts  to  gen- 
erate revenue,  it  is  disturbing  to  see  Bergen 
County  increasing  its  commission  to  65% 
and  continuing  to  charge  much  higher  rates 
than  the  state,”  added  Karina  Wilkinson,  a 
member  of  New  Jersey  Advocates  for  Im- 
migrant Detainees. 

Bids  for  Bergen  County’s  new  jail 
phone  contract  are  due  by  July  21,2015. 

Sources:  NYU  School  of  Law  Immigrant 
Rights  Clinic  and  New  Jersey  Advocates  for 
Immigrant  Detainees  press  release  (June  26, 
2015 );  www.  state,  nj.  us 
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Georgia's  Privatized  Probation  Statute  Facially  Constitutional, 

but  Problems  with  Administration 


WHILE  DECLINING  TO  RULE  ON  THE 

constitutionality  of  a state  law  au- 
thorizing privatized  probation  services,  on 
November  24, 2014  the  Georgia  Supreme 
Court  issued  a 41-page  decision  that  alters 
the  administration  of  that  statute. 

The  Court  ruled  in  an  appeal  in  con- 
solidated cases  filed  by  13  misdemeanor 
probationers  in  Columbia  and  Richmond 
counties.  The  first  issue  the  Court  addressed 
was  the  statute’s  constitutionality.  As  the 
trial  court  had  not  distinctly  ruled  on  that 
claim,  the  Court  said  it  could  not  consider 
arguments  related  to  the  issue;  it  did  find 
the  statute  was  not  unconstitutional  on  its 
face,  though. 

The  probationers  also  argued  that 
their  due  process  rights  had  been  violated 
because  the  financial  interests  of  private 
probation  officers  denied  them  fair  and  im- 
partial tribunals,  as  the  officers  encouraged 
courts  to  impose  excessive  and  improper 
terms  of  probation.  The  Supreme  Court 
held  the  state  was  required  to  continue  to 
provide  due  process  to  individuals  under  its 
supervision;  however,  due  process  does  not 
prohibit  it  from  contracting  with  private 
companies.  The  probationers  conceded 
their  claims  arose  from  employees  of  the 
contractor,  Sentinel  Offender  Services, 
failing  “to  abide  by  the  limited  statutory 
authority  granted.” 

Next,  the  Supreme  Court  held  the 
practice  of  tolling  a misdemeanant’s  pro- 
bation sentence  was  “not  permitted.”With 
“respect  to  a misdemeanor  conviction, 
sentences  are  fixed  at  one  year,  and  once 
a sentence  has  been  served,  jurisdiction 
over  the  defendant  ceases.”  In  regard  to 
electronic  monitoring,  the  Court  found  it 
was  “a  condition  of  probation  which  does 
not  necessarily  require  explicit  statutory 
authority  in  order  to  be  imposed.” 

Having  settled  those  issues,  the  state 
Supreme  Court  considered  whether  the 
probationers  had  a “right  of  recovery” 
against  Sentinel  under  the  doctrine  of 
“money  had  and  received”  for  probation 
supervision  fees  collected  by  the  company 
that  were  not  lawfully  imposed. 

The  Court  found  the  contract  between 
Sentinel  and  Columbia  County  was  invalid 
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because  it  had  not  been  approved  by  the 
county’s  governing  authority  as  required 
by  statute.  Absent  a valid  contract,  Sentinel 
“had  no  right  to  collect  probation  supervi- 
sion fees  from  the  plaintiffs. ’’The  principle 
of  equity,  the  Court  held,  did  not  protect 
Sentinel,  and  it  must  “disgorge  probation 
supervision  fees  it  collected  from  the  Co- 
lumbia County  plaintiffs  under  an  invalid 
contract.” Richmond  County’s  contract,  on 
the  other  hand,  had  been  properly  approved 
and  thus  was  valid. 

The  plaintiffs  sought  recovery  for 
probation  fees  paid  after  the  expiration 
of  the  terms  of  their  original  sentences  or 
periods  of  electronic  monitoring.  As  those 
additional  unauthorized  fees  were  col- 
lected pursuant  to  an  appealable  criminal 
court  order,  the  Supreme  Court  held  they 
could  not  be  collaterally  challenged.  The 
sentences,  however,  could  be  challenged 


On  July  z,  2014,  private  prison 
corporation  GEO  Group  added  yet 
another  former  government  official  to  its 
inner  circle.  GEO  Group’s  management 
voted  unanimously  to  expand  their  board 
of  directors  to  seven  seats,  adding  Julie 
Myers  Wood.  From  2006  to  2008,  Wood 
was  the  Department  of  Homeland  Security 
assistant  secretary  in  charge  of  Immigration 
and  Customs  Enforcement,  or  ICE. 

Wood  is  now  the  second  member  of 
GEO  Group’s  inner  circle  to  have  been 
employed  by  ICE.  GEO  Group’s  executive 
vice  president  for  corporate  development, 
David  Venturella,  was  an  executive  within 
ICE  for  22  years  before  joining  GEO 
Group  in  2012. 

Of  course  ICE  is  a major  customer 
of  GEO  Group.  GEO  Group’s  federal 
prison  contracting  began  in  1987  when 
ICE  signed  a deal  with  the  company  to 
build  and  operate  an  immigrant  prison  in 
Colorado  called  the  Aurora  ICE  Process- 
ing Center.  GEO  Group  recently  opened 


and  found  illegal  in  a habeas  proceeding, 
which  could  allow  recovery  of  the  fees 
paid  under  an  illegal  sentence.  Finally,  the 
Court  reversed  the  trial  court’s  finding 
that  Sentinel  could  not  collect  electronic 
monitoring  fees  during  the  term  of  a pro- 
bationer’s original  sentence,  though  fees 
collected  after  expiration  of  the  original 
sentence  may  be  recoverable. 

The  lower  court’s  order  was  affirmed  in 
part  and  reversed  in  part,  and  on  remand 
the  trial  court  was  instructed  to  reconsider 
its  conditional  grant  of  class  certification 
and  grant  of  injunctive  relief  in  the  consoli- 
dated cases.  See:  Sentinel  Offender  Services 
v.  Glover,  296  Ga.  315,  766  S.E.2d  456 
(Ga.  2014). 

PLN  has  previously  reported  on  prob- 
lems with  privatized  probation  services  both 
in  Georgia  and  other  states.  [See:  PLN,] an. 
2014,  p.  1 8 ; June  2010,  p.22].  P 


a new  400-bed  immigrant  “transfer  center” 
in  Louisiana.  ICE  will  pay  GEO  Group 
18.5  million  a year  to  hold  detainees  in 
this  prison. 

Some  might  remember  Julie  Myers 
Wood  for  presiding  over  an  infamous  Hal- 
loween costume  party  at  ICE’s  Washington, 
D.C.  headquarters  in  2007.  Some  ICE  em- 
ployees dressed  up  as  immigrant  fugitives. 
Wood  awarded  the  best  costume  prize  to  an 
ICE  employee  who  donned  a dreadlock  wig 
and  blackface  paint,  explaining  to  amused 
colleagues  that  he  was  a Jamaican  detainee 
who  had  escaped  from  ICE’s  Krome  prison 
near  Miami.  Wood  was  accused  by  the 
House  Committee  on  Homeland  Security 
of  exercising  “poor  judgment”  when  she 
rewarded  the  employee  for  the  costume,  and 
also  of  covering  up  the  incident  afterward 
when  she  ordered  the  deletion  of  pictures. 
The  pictures  included  a photo  of  her  smil- 
ing next  to  the  make-believe  Jamaican 
immigrant  prisoner  (the  pictures  were  later 
recovered). 


Private  Prison  Corporation  GEO  Group  Expands 
its  Stable  of  Former  Top  Federal  Officials 

by  Darwin  Bond-Graham 
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Other  top  GEO  Group  managers 
provide  natural  links  to  the  other  federal 
branch  of  government  that  contracts  out 
prison  facility  construction  and  operations 
work:  the  Justice  Department’s  Federal 
Bureau  of  Prisons.  GEO  Group  director 
Norman  Carlson  was  the  director  of  the 
Federal  Bureau  of  Prisons  for  17  years 
before  retiring  in  1987.  John  Hurley,  GEO 
Group’s  senior  vice  president  for  corrections 
and  detention,  was  a warden  in  the  Federal 
Bureau  of  Prisons  for  26  years.  Today  GEO 
Group  operates  multiple  Department  of 
Justice  prisons  housing  federal  prisoners. 

Julie  Myers  Wood’s  recent  appointment 
to  the  GEO  Group’s  board  of  directors  also 
connects  GEO  Group  to  new  corners  of  the 
private  security  industry.  After  her  brief  and 
controversial  term  running  ICE,  Wood,  as  is 
now  the  custom  among  top  federal  officials, 
set  up  her  own  consulting  firm  in  2012, 
ICS,  LLC.  ICS  stands  for  “Immigration 
and  Customs  Solutions.”  Wood’s  consult- 
ing shop  was  then  bought  by  GuidePost 
Solutions,  a large  private  security  consulting 
firm  that  was  already  doing  business  with 
the  GEO  Group  through  a consulting 
agreement  with  B.I.,  Inc.,  a GEO  Group 


subsidiary  that  specializes  in  providing 
electronic  ankle  bracelet  monitors  and  other 
surveillance  equipment  to  track  prisoners 
and  parolees. 

GuidePost  Solutions  has  become  a re- 
pository of  revolving  door  law  enforcement 
figures.  Among  the  influential  executives 
at  GuidePost  Solutions  is  former  pros- 
ecutor and  Mayor  of  New  York  Rudolph 
Giuliani.  Giuliani  is  also  a named  partner 
at  the  Bracewell  & Giuliani  law  firm,  the 
same  firm  where  Anne  Foreman  used  to 
be  an  attorney.  Anne  Foreman  is  currently 
a director  of  the  GEO  Group,  and  former 
undersecretary  and  lawyer  for  the  Air  Force. 

Wood  is  also  a member  of  the  Ameri- 
can Bar  Association’s  Commission  on 
Immigration,  and  the  executive  committee 
chair  of  the  Border  Security  Technology 
Consortium.  The  latter  is  an  industry  lob- 
bying group  comprised  of  companies  that 
sell  surveillance  equipment  and  weapons 
to  the  Department  of  Homeland  Security. 

The  world  of  private,  for-profit  prisons, 
border  security  contracting  and  surveillance 
technology  is  quite  small  really.  If  you  fol- 
low an  individual’s  professional  network 
out  a few  degrees,  it’s  likely  your  search 


will  boomerang  back  around  to  where  you 
started.  It’s  personal  relationships  forged 
on  corporate  boards,  and  as  government 
officials,  that  connect  the  growing  private 
prison  and  surveillance  industry  to  the  cur- 
rent government  officials  and  lawmakers 
who  are  in  a position  to  award  contracts. 

For  Wood,  her  new  spot  on  GEO 
Group’s  board  will  provide  pay  and  stock 
awards  valued  at  about  $250,000  a year. 
Her  connections  to  other  private  prison  and 
surveillance  companies  and  trade  associa- 
tions will  strengthen  GEO  Group’s  already 
formidable  lobbying  prowess  and  help  the 
company  to  secure  a bigger  slice  of  the  grow- 
ing market  for  privatized  prisons. 

Darwin  Bond-Graham  is  a sociologist  ajid 
investigative  journalist.  He  is  a contributing 
editor  to  Counterpunch.  His  writing  appears 
in  the  East  Bay  Express,  Village  Voice,  LA 
Weekly  and  other  newspapers.  He  blogs  about 
the  political  economy  of  California  at  http:// 
darwinbondgraham.  wordpress.  com. 

This  article  was  originally  published  in 
the  July  25-27, 2014  edition  of  Counterpunch 
( www.  counterpunch,  com);  it  is  reprinted  with 
permission. 
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Companies  Pitch  Tablets  for  Prisoners  to  Maintain  Family  Ties, 
Aid  in  Reentry ...  and  Generate  Profit 


The  Pennsylvania  DOC  is  joining 
a small  number  of  state  prison  systems 
that  allow  prisoners  to  purchase  specially- 
modified  tablet  computers,  and  that  number 
could  grow  as  more  and  more  corrections 
officials  receive  favorable  reports  about  the 
electronic  devices.  Proponents  say  such 
new  technology  will  help  prisoners  main- 
tain family  ties,  gain  access  to  educational 
resources  and  assist  with  reentry  following 
their  release. 

However,  the  idea  of  introducing 
technology  into  prisons  is  not  without  its 
detractors,  including  guards’  unions  that 
point  to  potential  security  threats,  victims’ 
advocates  who  fear  prisoners  will  have 
another  way  to  intimidate  their  victims, 
and  politicians  who  decry  efforts  to  provide 
prisoners  with  technology  that  many  non- 
incarcerated  citizens  lack. 

Other  critics  worry  that  tablets  will  be 
little  more  than  electronic  babysitters  - like 
televisions  - that  mostly  provide  prisoners 
with  an  opportunity  to  play  games,  listen 
to  music  and  watch  movies. 

“Realistically,  what  prison  officials 
want  is  something  to  keep  inmates  enter- 
tained or  occupied,”  said  PLN  managing 
editor  Alex  Friedmann.  “The  technology 
we  would  like  to  see  is  actual  access  ...  to 
computers,  computer  training  and  computer 
classes  so  [prisoners]  become  computer 
literate  and  proficient  with  technology.” 

Advocates  note  that  tablets  can  help 
prisoners  stay  connected  with  their  families 
and  their  lives  on  the  outside.  In  Pennsylva- 
nia, prisoners  will  be  able  to  access  e-mail 
through  the  tablets,  though  such  access  is 
restricted  to  family  members  or  friends 
who  have  an  account  with  JPay,  the  DOC’s 
email  provider,  according  to  Pennsylvania 
Department  of  Corrections  Deputy  Press 
Secretary  Susan  Bensinger. 

“We  feel  it’s  very  attractive  to  be  us- 
ing that  type  of  technology  inside  the  jail,” 
Bensinger  said.  “As  90  percent  of  the  in- 
mates will  be  returning  to  the  community, 
isolating  them  from  technology  is  not  in  line 
with  the  efforts  to  reduce  recidivism.  Many 
challenges  are  faced  when  they  return,  and 
using  technology  is  one  of  the  problems.” 
Some  prison  officials  believe  tablets 


by  Derek  Gilna 

can  also  result  in  more  secure  facilities, 
and  one  company  that  provides  tablets  for 
prisoners,  Telmate,  claims  that  when  its 
devices  are  introduced  into  correctional 
facilities  there  are  “significant  decreases 
in  inmate-on- inmate  and  inmate-on-staff 
assaults  as  well  as  a general  reduction  in 
rule  and  behavior  code  violations.” 

However,  the  union  representing  Penn- 
sylvania prison  guards  is  not  convinced. 
“While  the  department  claims  they  [the  tab- 
lets] won’t  be  wifi  capable,  we  all  know 
inmates  can  overcome  security  protocols,” 
said  Jason  Bloom,  vice  president  of  the 
Pennsylvania  State  Corrections  Officers  As- 
sociation. “The  potential  risks  don’t  justify 
the  taxpayer  expense.” 

Further,  some  lawmakers  have  criti- 
cized the  idea  of  allowing  prisoners  to  have 
tablets.  Pennsylvania  state  Rep.  Darryl 
Metcalfe  said  people  in  prison  are  there  to 
be  punished,  not  rewarded  with  access  to 
electronic  devices. 

“There  are  a lot  of  folks  out  there  who 
can’t  afford  a laptop  or  a computer  or  a 
tablet  and  here  you  are  going  to  give  access 
to  prisoners  in  their  cells?  It’s  an  outrageous 
proposal  and  one  that  the  administration 
should  slap  down  very  quickly,”  he  re- 
marked. 

Additionally,  groups  such  as  the 
National  Organization  for  Victim  As- 
sistance fear  that  introducing  technology 
into  prisons  will  result  in  “unrestricted 
and  unsupervised  outreach  where  inmates 
can  revictimize  or  continue  to  intimidate 
victims.” 

In  spite  of  these  concerns,  around  a 
dozen  prison  systems,  including  those  in 
Ohio,  North  Dakota,  Georgia,  Louisiana, 
Virginia,  Michigan  and  Washington,  have 
allowed  prisoners  to  purchase  specialized 
tablet  computers.  The  devices  typically 
include  built-in  software  security  features, 
do  not  have  access  to  wireless  Internet  (or 
have  restricted  access)  and  have  transparent 
plastic  cases  to  ensure  they  are  not  used  to 
hide  contraband.  They  can  also  be  coded  or 
registered  to  specific  prisoners,  preventing 
them  from  being  stolen  or  traded. 

A number  of  companies  have  entered 
the  prison  tablet  market,  including  JPay, 


Telmate,  American  Prison  Data  Sys- 
tems (APDS),  Union  Supply  and  Global 
TePLink  (GTL),  while  prison  mega-sup- 
plier  Keefe  Group,  which  bills  itself  as  “the 
nation’s  leading  supplier”  of  prison-ready 
products,  sells  MP3  players. 

Tablets  vary  in  cost,  and  in  facilities 
where  allowed  can  be  purchased  by  prison- 
ers through  the  institutional  commissary 
or  by  their  families.  For  example,  JPay’s 
mini-tablet,  the  JP4,  which  has  16MB  of 
internal  memory  and  a touch  screen  and 
runs  on  AA batteries,  is  priced  from  $49.99 
to  $57.99.  The  company  says  it  has  sold 
almost  100,000  of  the  devices;  it  also  ofFers 
a larger  10”  tablet  computer,  the  JP5. 

Tablets  designed  for  use  in  correctional 
settings  include  a variety  of  features,  such  as 
access  to  secure  email  and  video  visitation 
services, MP3  songs,  educational  programs, 
games,  movies,  instant  messaging  and  FM 
radio  stations;  they  can  also  be  used  as  an 
e-reader  for  electronic  books. 

Prisoners  can  purchase  downloadable 
content  for  their  tablets  through  special 
kiosks  located  in  housing  units,  or  in  some 
cases  through  SD  memory  cards.  Com- 
munication via  the  tablets,  such  as  through 
email  or  video  visits,  is  recorded  and  moni- 
tored by  prison  staff 

“We’re  looking  to  provide  education, 
rehabilitation  and  vocational  training,”  said 
Chris  Grewe,  the  CEO  of  APDS.  “We’ve 
got  Khan  Academy  [lectures]  and  other 
kinds  of  really  robust  educational  materials. 
We  replace  recreational  reading  libraries, 
which  are  typically  just  a handful  of  donated 
books,  with  access  to  tens  of  thousands  of 
titles  in  multiple  languages.” 

Sometimes,  corrections  officials  pur- 
chase the  tablets  and  provide  them  to 
prisoners  at  no  cost,  transferring  them  to 
other  prisoners  when  they  are  released. 

“One  teacher  coming  into  a jail  costs 
$50,000-$60,000  in  salary  and  benefits,” 
said  Robert  L.  Green  with  the  Montgomery 
County,  Maryland  Dept,  of  Correction  and 
Rehabilitation,  which  implemented  a tablet 
program  at  the  county  jail.  “If  you  can  buy 
15-20  tablets  for  $30,000  and  circulate 
them  among  a large  number  of  inmates, 
you  tell  me  where  the  value  is.” 


July  2015 


42 


Prison  Legal  News 


In  January  2014,  Twin  Falls,  Idaho 
began  allowing  prisoners  in  the  county  jail 
to  use  tablets;  the  program  was  so  success- 
ful that  other  jails  in  the  state  have  adopted 
similar  initiatives.  Twin  Falls  County  jail 
administrator  Doug  Hughes  said  the  de- 
vices connect  prisoners  to  the  outside 
world,  act  as  an  incentive  to  promote  good 
behavior  and  reduce  the  staff’s  workload. 
He  noted  that  in  the  future  the  tablets  will 
also  be  used  for  video  visitation. 

“I  do  believe  it’s  been  a very  beneficial 
process  for  us,”  Hughes  said.  Prisoners  will 
be  less  institutionalized  upon  release  if 
they  can  keep  up  with  local  news  and  stay 
in  contact  with  their  families  and  friends, 
he  added. 

Keefe  was  the  vendor  selected  by  the 
Federal  Bureau  of  Prisons  in  2009  to  sell 
MP3  players  and  songs  to  prisoners;  the 
company  said  the  service  netted  more  than 
1 million  music  file  downloads  in  just  one 
year. 

Prison  officials  initially  expressed  con- 
cerns that  the  MP3  players  would  result  in 
a rash  of  thefts  and  fights  over  the  devices 
but  said  those  fears  have  not  materialized, 
with  prisoners  who  listen  to  music  being 


less  likely  to  engage  in  behavior  that  would 
result  in  loss  of  the  electronic  devices.  The 
same  logic  applies  to  tablet  computers. 

Of  greater  concern  to  some  prisoners’ 
rights  advocates  is  that  selling  tablets  to 
prisoners  through  the  commissary,  with 
no  opportunity  for  competitive  products 
or  pricing,  is  just  another  way  to  finan- 
cially exploit  people  who  are  incarcerated. 
Further,  tablets  add  to  the  socioeconomic 
divide  between  prisoners  who  can  afford 
the  devices  and  those  who  cannot. 

The  companies  that  sell  tablets  to 
prisoners  do  so  to  generate  profit  - both 
from  the  sale  of  the  devices  themselves 
and  through  fee-based  services  like  MP3 
downloads,  email  and  video  visitation.  Pris- 
oners constitute  a truly  captive  market  and 
are  easy  targets  for  price  gouging  - as  has 
been  demonstrated  by  the  historically  high 
cost  of  prison  and  jail  phone  calls,  as  well 
as  email  services  with  fees  of  up  to  $.50  per 
electronic  message  and  video  visits  that  can 
cost  $ 1 .00  per  minute  or  more.  [See:  PLN, 
March  2015,  p.l;  Nov.  2014,  p.35j. 

“The  emphasis  seems  to  be  more 
monetizing  as  many  things  as  you  can  that 
prisoners  and  families  have  to  pay  for,” 


Friedmann  noted. 

Further,  the  companies  that  provide 
tablets  and  related  services  often  pay  a 
“commission”  kickback  to  corrections 
agencies  - the  same  model  used  by  the 
prison  phone  industry.  [See:  PLN,  Dec. 
2013,  p.l;  April  2011,  p.l]. 

For  instance,  according  to  a JPay 
rate  sheet  included  in  a contract  with  the 
Tennessee  DOC,  prison  officials  receive 
$10.00  per  tablet  sold,  4.5%  of  revenue 
from  MP3  sales  and  4%  of  email  revenue. 
Those  commission  payments  are  repre- 
sentative, as  the  Tennessee  DOC  does  not 
allow  prisoners  access  to  tablets  or  MP3 
and  email  services. 

In  June  2015,  GTL,  the  nation’s  largest 
prison  phone  service  provider  that  has  a 
lengthy  history  of  price  gouging  prisoners 
and  their  families  through  exorbitant  phone 
rates,  announced  the  release  of  a new  device 
called  the  Inspire  tablet.  In  addition  to  MP3 
songs  and  educational  programs,  prisoners 
can  use  the  tablet  to  make  phone  calls  in 
their  cells  through  GTL’s  “secure  wireless 
calling.”The  company  notes  that  prison  of- 
ficials can  also  load  the  tablets  with  “facility 
rules  and  guidelines,  training  manuals  for 
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Harris  County,  Texas  Jail  Prisoner's 
Death  Results  in  Firings,  Lawsuits 


Tablets  for  Prisoners  (cont.) 


jobs  in  various  trades,  social-emotional 
learning  tools  for  skills  like  maintaining 
healthy  relationships  and  anger  manage- 
ment, and  more.” 

“We  believe  that  the  Inspire  devices  are 
the  future  of  inmate  communications,  educa- 
tion and  entertainment,”  said  GTL’s  Chief 
Marketing  Officer,  Anthony  Bambocci. 

Of  course,  the  tablets  also  represent 
the  future  of  a larger  revenue  stream  for 
the  company.  One  of  the  first  corrections 
agencies  to  order  GTL’s  newly-developed 
tablets  was  the  Alameda  County,  California 
Sheriff’s  Office. 

“Using  the  Inspire  tablets  has  allowed 
us  to  provide  valuable  educational  content 
to  our  inmates,  helping  them  to  prepare 
for  productive  lives  once  they  are  released,” 
said  Sheriff  Gregory  Ahern.  “In  addition, 
providing  tablets  to  individuals  has  lessened 
conflicts  surrounding  the  use  of  traditional 
inmate  phones  and  given  inmates  produc- 
tive ways  to  spend  their  time.” 

Union  Supply’s  tablet,  the  U-TAB7, 
introduced  in  2013,  can  be  purchased  from 
prison  commissaries  or  directly  from  the 
company  through  its  package  program  in 
states  where  the  DOC  allows  such  devices. 
The  U-TAB7  includes  functions  for  MP3 
songs,  ebooks,  educational  content  and 
email  services  using  a secure,  proprietary 
Android  platform. 

“The  prison  electronics  market  will 
likely  become  larger  in  the  coming  years 
as  states  are  allowing  prisoners  access  to 
more  electronics  such  as  electronic  tablets,” 
said  Lucas  Isakowitz,  an  industry  analyst 
for  the  market  research  organization 
IBISWorld. 

Former  Maryland  Attorney  General 
Douglas  F.  Gansler  echoed  that  sentiment 
when  he  expressed  his  strong  support  for 
providing  prisoners  with  access  to  tablet 
computers. 

“It  has  to  work.  It’s  common  sense  that 
it  will  work,”  he  said,  noting  that  tablets 
would  help  offenders  build  both  educa- 
tional skills  and  social  support  networks 
before  facing  the  daunting  task  of  securing 
employment  upon  their  release. 

“We  have  the  ability  in  the  21st  century 
to  educate  children  online.  You  can  learn  a 
language  online....  Why  can’t  we  educate 
our  offenders?”  he  asked. 

A broader  question  is  why  can’t  cor- 


In  August  201 2,  two  Texas  jailers  and 
a deputy  sheriff  were  fired  for  failing  to 
summon  medical  assistance  for  an  injured 
72-year-old  prisoner  at  the  Harris  County 
jail  in  Houston,  and  for  failing  to  report  a 
guard  who  punched  the  prisoner. 

The  termination  letters  sent  to  the 
three  employees  provided  a glimpse  into 
the  events  surrounding  the  death  of  Nor- 
man Ford  Hicks,  Sr.,  a retired  Houston 
butcher  with  a history  of  mental  health 
issues  and  family  violence.  [See:  PLN,  Sept. 
2013,  p.23], 

Hicks,  arrested  on  a probation  viola- 
tion, was  being  disruptive  in  a cell  block 
at  the  Harris  County  jail  on  January  16, 
2011.  Guards  Christopher  S.  Pool,  26, 
and  Christopher  L.  Taylor,  33,  and  deputy 
Joseph  P.  Jameson,  37,  removed  him  from 
the  cell  block  and  put  him  in  a small  booth 
normally  used  for  attorney  visitation. 
Sometime  later  they  noticed  that  Hicks  had 
urinated  and  defecated  on  the  floor.  They 
moved  him  to  another  booth  and  told  him 
to  remove  his  soiled  shirt  and  shoes. 

Taylor  later  told  investigators  that 
Hicks  threw  his  shirt  at  Pool,  Pool  tossed 
it  back  and  Hicks  brought  up  his  fists.  Pool 
then  punched  Hicks  in  the  face.  However, 
Pool  said  Hicks  threw  the  shirt  in  his  face, 
blinding  him,  and  he  punched  Hicks  as 
Hicks  was  advancing  on  him. 

Either  way,  Pool  struck  Hicks  in  the 
face  and  Hicks  fell,  hitting  his  head  on  a 
concrete  bench.  Pool  told  investigators  that 
he  left  Hicks  on  the  floor,  unresponsive, 
and  went  to  wash  himself.  That’s  where  a 
supervisor  found  the  elderly  prisoner,  lying 
in  a pool  of  blood.  Pool  later  changed  his 
story  to  say  that  Hicks  was  not  unresponsive 
when  he  left  to  go  wash  up. 

The  supervisor  summoned  medical 
staff  and  Hicks  was  taken  to  a hospital 
where  he  died  six  days  later,  on  January 
22, 2011.  The  cause  of  death  was  compli- 
cations from  a heart  attack  after  suffering 
head  trauma;  Hicks  also  had  a broken 


nose  and  fractured  ribs. 

“They  used  him  like  a punching  bag,” 
said  Hicks’  son,  Norman  Hicks,  Jr. 

Pool,  Taylor  and  Jameson  received 
termination  letters  for  failing  to  summon 
medical  help  for  the  severely  injured  Hicks 
and  for  failing  to  report  Pool’s  use  of  force. 
Pool’s  letter  also  stated  that  his  “actions  may 
have  had  the  effect  of  provoking,  rather 
than  de-escalating,  the  confrontation  with 
Mr.  Hicks.” 

Pool  and  Jameson  appealed  their  fir- 
ings and  were  later  rehired.  Taylor’s  appeal 
was  rejected,  and  he  filed  suit  against  the 
sheriff’s  office  and  the  Civil  Service  Com- 
mission in  September  2014  in  an  attempt 
to  get  his  job  back. 

The  incident  was  referred  to  a grand 
jury  which  did  not  indict  Pool,  Taylor  or 
Jameson  despite  a finding  of  homicide  as 
Hicks’ cause  of  death  by  the  Harris  County 
Institute  of  Forensic  Sciences. 

Hicks  was  survived  by  four  children 
who  filed  a wrongful  death  suit  against 
Harris  County,  the  sheriff’s  office  and  Pool, 
alleging  a systemic  failure  that  was  “a  neg- 
ligent implementation  of  the  [jail’s]  policy 
on  securing  mentally  ill”  prisoners.  The 
case  was  removed  to  federal  court  where  it 
remained  pending  the  county’s  motion  for 
summary  judgment  as  of  June  2015.  See: 
Hicks-Fields  v.  Pool,  U.S.D.C.  (S.D.  Tex.), 
Case  No.  4:12-cv-03650. 

The  Harris  County  jail  has  repeatedly 
been  cited  for  a high  number  of  prisoner 
deaths.  [See:  PLN,  Jan.  2010,  p.14;  Oct. 
2009,  p.l;  Sept.  2007, p.9].H 

Sources:  Houston  Chronicle,  Houston  Press 
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Alabama  DOC  Agrees  to  Protect  Women  Prisoners 
from  Systemic  Sexual  Abuse,  Harassment 

by  David  M.  Reutter 


The  State  of  Alabama  has  agreed  to 
implement  reforms  designed  to  protect 
prisoners  at  the  Julia  Tutwiler  Prison  for 
Women  from  what  investigators  with  the 
U.S.  Department  of  Justice  (DOJ)  described 
as  a“toxic,sexualized  environment”that  led 
to  persistent  violations  of  prisoners’ Eighth 
Amendment  rights  due  to  “unabated  staff- 
on-prisoner  sexual  abuse  and  harassment.” 
The  agreement  settles  a federal  lawsuit  filed 
by  the  DOJ  against  Alabama  and  the  Ala- 
bama Department  of  Corrections  (ADOC). 

The  settlement,  entered  in  U.S.  District 
Court  for  the  Middle  District  of  Alabama 
on  May  28,  2015,  reaffirms  the  ADOC’s 
commitment  to  enforce  the  Prison  Rape 
Elimination  Act  (PREA)  and  “to  comply 
with  ADOC’s  written  policies  and  procedures 
mandating  zero  tolerance  toward  all  forms  of 
sexual  abuse  and  sexual  harassment.” 

To  help  monitor  the  behavior  of  prison 
guards,  the  ADOC  installed  a “state  of  the 
art  camera  system”  at  Tutwiler  with  video 
cameras  “strategically  placed  to  maximize 
supervision  while  protecting”  prisoners’  pri- 
vacy, according  to  the  settlement  agreement. 
The  settlement  also  requires  unannounced 
inspections  by  supervisors  to  prevent  mis- 
conduct by  guards.  Further,  the  ADOC 


agreed  to  step  up  efforts  to  recruit  female 
guards  at  the  facility  and  implement  training 
programs  designed  to  “ensure  that  all  staff 
have  the  adequate  knowledge,  skill,  and  abil- 
ity to  prevent,  detect,  and  respond  to  sexual 
abuse  and  sexual  harassment  at  Tutwiler.” 

“Prisoners  are  entitled  to  be  safe  from 
sexual  predation  by  staff,  and  to  live  in  an 
environment  free  from  sexual  assault,  sexual 
harassment  and  the  constant  fear  of  these 
abuses,”  Deputy  Assistant  Attorney  Gen- 
eral Vanita  Gupta,  head  of  the  DOJ’s  Civil 
Rights  Division,  said  in  a press  release.  “Our 
agreement  uses  gender-responsive  and 
trauma-informed  principles  designed  to  ad- 
dress and  eliminate  the  culture  of  abuse  that 
Tutwiler’s  women  prisoners  have  suffered 
from  and  endured  for  years.” 

“The  issues  at  Tutwiler  are  not  new, 
but  our  focus  over  the  last  three  years  has 
been  to  address  them,  ensuring  the  facility 
is  a safe  place  for  both  inmates  and  staff,” 
Alabama  Governor  Robert  Bentley  said  in 
a May  28, 2015  statement.  “I  am  proud  of 
the  reforms  we  have  made  at  Tutwiler,  and 
I know  we  have  more  to  do.” 

Pursuant  to  its  settlement  with  the 
DOJ,  the  state  pledged  to  “promptly, 
thoroughly  and  objectively”  investigate 


complaints  of  staff  sexual  abuse,  protect 
prisoners  and  employees  from  retaliation 
when  reporting  abuse,  and  prosecute  of- 
fenders rather  than  discipline  them  through 
administrative  means  such  as  sanctioned 
resignations  or  reassignment  to  other  posi- 
tions or  facilities.  The  ADOC  also  agreed 
to  offer  victims  of  sexual  abuse  and  harass- 
ment “timely,  unimpeded  access  to  medical 
treatment  and  crisis  intervention  services.” 

“We  very  much  appreciate  the  state’s 
cooperation  and  willingness  to  work  to 
bring  about  meaningful  and  sustainable 
change  on  these  important  issues,”  said 
U.S.  Attorney  George  L.  Beck,  Jr.  of  the 
Middle  District  of  Alabama.  He  noted 
that  Alabama’s  willingness  to  enter  into 
the  settlement  agreement  “eliminates  the 
expense  of  a protracted  lawsuit  and  offers 
women  immediate  protections.” 

As  part  of  the  state’s  commitment  to 
reform,  the  ADOC  created  the  agency- 
level  position  of  Deputy  Commissioner  of 
Women’s  Services  and  appointed  Dr.  Wendy 
Williams  to  the  post  on  April  16, 2014,  to 
“ensure  that  major  changes  were  taking 
place”  and  oversee  “long  overdue  culture 
change”  at  Tutwiler,  as  well  as  to  monitor 
conditions  at  the  Montgomery  Women’s  Fa- 
cility and  Birmingham  Work  Release  Center. 

Among  other  provisions,  the  settle- 
ment also  requires  the  ADOC  to  develop 
“policies  and  procedures  regarding  the 
management  of  lesbian,  gay,  bisexual,  trans- 
gender, intersex,  and  gender  nonconforming 
inmates,”  including  gender-responsive  clas- 
sification. Further,  Tutwiler  officials  must 
ensure  that  women  prisoners  are  supplied 
with  hygiene  and  feminine  hygiene  prod- 
ucts, including  tampons  and  pads  at  no  cost, 
and  the  facility  will  designate  a full-time 
PREA  Compliance  Manager. 

An  independent  monitor,  Jennie  Lan- 
caster, was  jointly  selected  to  review  and  assess 
the  ADOC’s  progress  on  implementing  the 
extensive  changes.  She  will  “have  full  and 
complete  access  to  Tutwiler  and  its  records, 
and  all  staff  of  Tutwiler  will  be  directed  to 
cooperate  fully  with  the  monitor.”Monitoring 
fees  and  expenses  will  be  paid  by  the  state. 

The  settlement  agreement  capped 
months  of  negotiations  between  DOJ  and 
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Alabama  officials  following  a January  17, 
2014  DOJ  findings  letter  and  report,  issued 
pursuant  to  42  U.S.C.  § 1997,  that  deter- 
mined “women  prisoners  at  Tutwiler  suffer 
serious  harm  from  sexual  abuse  and  sexual 
harassment  by  staff,  including  rape,  fondling, 
voyeurism,  and  sexually  explicit  verbal  abuse.” 

The  DOJ’s  lawsuit,  filed  in  federal  court 
in  conjunction  with  the  settlement,  said  the 
ADOC  had  “allowed  a sexualized  environ- 
ment to  exist  at  Tutwiler,  such  that  sexual 
abuse  and  sexual  harassment  are  constant.” 
Additionally,  the  complaint  stated  the  de- 
fendants “effectively  deny  women  prisoners 
the  ability  to  report  sexual  abuse  and  sexual 
harassment,”  and  “retaliate  against  women 
who  attempt  to  report”  such  abuse  - for 
example,  routinely  placing  prisoners  in  seg- 
regation where  they  “face  threats  of  physical 
assault  by  staff.” 

When  Tutwiler  opened  in  1942  it  was 
designed  to  hold  417  prisoners;  it  housed  928 
on  April  14, 2013,  the  final  day  of  a four-day 
DOJ  on-site  inspection  that  involved  inter- 
views with  prisoners  and  staff  as  well  as  a 
review  of  documents  at  the  facility. 

“For  nearly  two  decades  Tutwiler  staff 
have  harmed  women  in  their  care  with 


impunity  by  sexually  abusing  and  sexually 
harassing  them,”  the  DOJ  report  declared. 
“Staff  have  raped,  sodomized,  fondled,  and 
exposed  themselves  to  prisoners.  They  have 
coerced  prisoners  to  engage  in  oral  sex.  Staff 
engage  in  voyeurism,  forcing  women  to 
disrobe  and  watching  them  while  they  use 
the  shower  and  use  the  toilet.  Staff  sexually 
harass  women,  subjecting  them  to  a daily 
barrage  of  sexually  explicit  verbal  abuse.” 

Investigators  also  found  that  ADOC 
officials  took  no  action  to  correct  the  many 
problems  at  Tutwiler  despite  knowing  about 
them  for  years.  For  example,  the  DOJ’s 
Bureau  of  Justice  Statistics  reported  in  2007 
that  the  facility  had  “the  highest  rate  of 
sexual  assaults  in  the  nation”  for  a women’s 
prison.  [See,  e.g.:  PLN,  Oct.  2013,  p.26j. 

While  ADOC  officials  took  issue  with 
the  January  2014  report,  the  DOJ  expressed 
confidence  in  its  findings.  “Internal  incident 
and  investigation  reports,  external  organi- 
zations’ reports,  and  interviews  of  current 
and  former  staff  corroborate  many  prisoner 
allegations,”  the  DOJ  noted.  “Further,  the 
internal  corroboration  of  prisoner  reports 
has  been  unprecedented:  multiple  women 
over  the  period  of  several  years  with  no 


opportunity  or  basis  to  collaborate  told  a 
markedly  similar  story,  often  with  similar 
details  or  repeat  perpetrators.” 

When  the  DOJ’s  findings  letter  was 
made  public,  Bryan  Stevenson,  executive 
director  of  the  Equal  Justice  Initiative, 
called  it  a “serious  indictment  of  these 
conditions  of  confinement  that  exist  at  the 
Tutwiler  Prison  for  Women  and  it  calls  into 
serious  question  whether  there’s  a need  for 
fundamental  reform  within  the  Department 
of  Corrections  specifically  related  to  sexual 
abuse  and  misconduct  at  Tutwiler.” 

“I  think  it’s  a very  thorough  and  trou- 
bling set  of  findings  that  ought  to  warrant  a 
very  significant  response  from  the  governor 
and  the  department  to  immediately  remedi- 
ate these  very  serious  problems  at  Tutwiler,” 
he  added  at  the  time. 

The  ADOC’s  settlement  agreement 
with  the  Department  of  Justice  is,  at  least, 
a good  start  - though  one  that  is  long  over- 
due. See:  United  States  v.  State  of  Alabama, 
U.S.D.C.  (M.D.  Ala.),  Case  No.  2:15-cv- 
00368-MHT-TFM.  FI 

Additional  sources:  www.al.com,  www. 
justice.gov 


The 

Law  Office  of  David  Rushing 

President,  National  Association  of  Parole  Attorneys 
Chairman,  National  Convention  on  Post  Conviction  Relief 


PAROLE 

Serving  almost  all  state  and  federal  jurisdictions  - 

local  counsel  who  knows  local  in-and-outs,  but  who 

WRITS 

work  for  us  nationally  instead  of  for  their  local  friends. 

Packets/ Healings 

State  Writs 

Revocations 

Great  pricing  options  - payment  plans  available 

Federal  Writs 

T ime/Classification 

STILL  fighting  endlesslvfor  vour  rights  - now 

DNA  Writs 

Medical/Hardship 

almost  everywhere. 

Actual  Innocence 

Disciplinary 

Because  wrongful  comiction  is  the  worst  crime  of  all! 

Direct  Appeal 

Plus  more! 

Plus  more! 

Contact  us  todav  - time  may  be  running  out! 

PO  Box  431649,  Houston,  TX  77243  713-877-1300  www.doctorhabeas.com 

Principal  office  Houston,  Texas.  Offers  void  where  prohibited  by  law.  Attorney  not  specialized  by  the  Board  of  Legal  Specialization. 


Prison  Legal  News 


47 


July  2015 


Texas  Prisoners  Face  Annual  Shortage 
of  Hygiene  Items  in  Prison  Commissaries 

by  Matt  Clarke 


It’s  a regular  routine  forTexas  state 
prisoners  - commissaries  running  out  of 
hygiene  supplies  and  other  items  as  pur- 
chasing contracts  are  renewed. 

The  contracts  for  Texas  prison  com- 
missaries expire  at  the  end  of  August,  when 
each  fiscal  year  comes  to  a close.That’s  when 
the  Texas  Procurement  and  Support  Ser- 
vices Division  begins  advertising  for  bidders 
to  fill  new  commissary  contracts.  If  the 
previous  supplier  is  willing  to  fill  the  new 
contract  the  transition  may  go  smoothly, 
but  if  they’re  dissatisfied  with  the  terms 
the  contract  could  go  unfilled  for  months. 
That’s  what  happened  with  the  contracts 
for  deodorant  and  toothpaste  in  2012,  for 
example,  leaving  Texas  prisoners  unable  to 
purchase  those  items  when  commissary 
supplies  ran  out  in  early  2013. 

“There’s  not  an  easy  workaround, ’’said 
Jennifer  Erschabek,  director  of  the  Austin 
branch  of  the  Texas  Inmate  Families  As- 
sociation. “It’s  just  state  red  tape  and  then 
a breakdown  in  the  process.” 

According  to  Texas  Department  of 
Criminal  Justice  (TDCJ)  records,  by  January 
2013  there  were  28,000  tubes  of  toothpaste 
and  1,800  sticks  of  deodorant  left  for  around 
151,000  state  prisoners  to  buy. 

“Offenders  are  still  able  to  purchase 
hygiene  products  from  the  commissary,” 
TDCJ  spokesman  Jason  Clark  said.  But 
he  noted  that  those  items  are  not  con- 
sidered necessities  and  therefore  are  not 
supplied  for  free  by  the  prison  system. 
Soap,  which  is  considered  a necessity, 
is  manufactured  at  a prison  factory  and 
provided  to  prisoners  free  of  charge.  Since 
then,  TDCJ  began  supplying  toothpaste 
as  well. 


Former  Texas  prisoner  Jorge  Renaud, 
who  wrote  a book  about  life  in  Texas  pris- 
ons and  now  works  for  the  Texas  Criminal 
Justice  Coalition,  said  many  prisoners  are 
required  to  shower  between  6:00  a.m.  and 
8:00  a.m.  “Since  inmates  are  going  to  be 
recreating  and  sweating  all  day,  this  makes 
for  some  uncomfortable  - not  to  mention 
smelly  - situations,”  he  said. 

Renaud  also  observed  that  many  Texas 
prisoners  are  indigent  and  can’t  always 
afford  toothpaste  and  deodorant,  the  vast 
majority  of  prisoners  not  receiving  any  pay 
for  their  labor  being  a contributing  factor. 
Those  who  are  able  to  buy  such  items  often 
purchase  several  tubes  and  sticks  when 
they’re  available  so  they  can  barter  with  the 
excess  during  shortages.  “Maybe  they  work 
in  the  kitchen  and  will  bring  you  peanut 
butter  or  they’ll  give  you  10  stamps,”  said 
Renaud.  “It’s  an  economy.” 

Texas  prisoners  recognize  the  annual 
shortages  as  a kind  of  right-of-passage. 


Richland  County,  South  Carolina 
has  agreed  to  pay  $750,000  to  a pre- 
trial detainee  who  was  seriously  injured 
after  being  beaten  by  a guard.  The  jail’s 
private  medical  contractor,  Correct  Care 
Solutions  (CCS),  paid  $600,000  to  settle 
a separate  lawsuit  alleging  the  denial  of 
adequate  medical  care  for  the  prisoner’s 
injuries. 

Robert  Sweeper  III,  52,  was  arrested 


Enterprising  prisoners  try  to  guess  which 
items  the  commissary  will  run  out  of  and 
stock  up  on  those  products  in  advance. 
Their  ability  to  pursue  this  strategy  is  lim- 
ited by  the  small  amount  of  storage  space 
(as  little  as  1.75  square  feet)  that  Texas 
prisoners  are  allowed  for  personal  items. 
In  past  years,  commissaries  have  run  out 
of  toothpaste  for  up  to  eight  months  and 
coffee  for  four  months. 

The  TDCJ  also  has  an  eCommDirect 
program  whereby  family  members  and 
friends  can  purchase  up  to  $60  in  com- 
missary items  each  quarter,  including  basic 
hygiene  items,  for  eligible  prisoners.  The 
eCommDirect  system  requires  a $3.75  fee 
for  each  purchase;  pricing  includes  $2.20 
for  a tube  of  Colgate  toothpaste,  $2.15  for 
a deodorant  stick  and  $.50  for  a roll  of  toilet 
paper  - presumably  another  necessity. 

Sources:  www.pegasusnews.com,  www.tdcj. 
state,  tx.  us 


on  a trespassing  charge  after  University  of 
South  Carolina  police  found  him  sleeping 
in  the  doorway  to  a classroom  building  on 
the  frigid  morning  of  February  7,2012.  He 
was  booked  into  the  Richland  County  jail, 
also  known  as  the  Alvin  S.  Glenn  Deten- 
tion Center. 

Sweeper  was  placed  in  a suicide  cell 
because  he  was  behaving  erratically  and 
found  to  be  mentally  unstable,  uncoopera- 
tive, combative  and  incoherent.  He  refused  a 
mental  health  evaluation  and  was  later  seen 
dunking  his  head  in  a toilet. 

Over  the  next  four  days  Sweeper’s 
condition  did  not  improve,  yet  CCS  em- 
ployees who  were  aware  of  his  medical  and 
mental  problems  failed  to  provide  treat- 
ment or  contact  a doctor.  Jail  guard  Robin 
Smith  arrived  at  Sweeper’s  cell  in  the  early 
morning  hours  of  February  11  to  search 
for  weapons  and  other  items  he  could  use 
to  harm  himself. 
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When  Sweeper  failed  to  comply,  Smith 
violated  jail  policy  by  entering  Sweeper’s 
cell.  He  then  began  to  beat  and  repeatedly 
kick  Sweeper,  resulting  in  three  broken  ribs 
and  two  fractured  vertebrae.  Yet  Sweeper 
was  not  examined  or  treated  by  CCS  staff 
until  three  days  later  despite  exhibiting 
serious  injuries. 

Dr.  William  Yates  examined  Sweep- 
er on  February  14,  2012.  He  checked 
his  shoulder  but  failed  to  perform  a 
complete  physical  exam.  The  next  day, 
a local  Department  of  Mental  Health 
worker  recommended  that  Sweeper  be 
hospitalized. 

A CCS  nurse  noted  that  “Sweeper 
had  a dislocated  shoulder,  dehydration, 
psychosis,  and  unresponsiveness.”  With- 
out an  X-ray  to  confirm  the  dislocation, 
Dr.  Yates  attempted  to  reset  Sweeper’s 
shoulder.  The  doctor  again  failed  to  do  a 
complete  physical  exam  despite  knowing 
that  Sweeper  had  spent  about  eight  hours 
in  a restraint  chair,  suffered  from  dehydra- 
tion and  had  an  elevated  pulse.  Dr.  Yates 
also  knew  Sweeper  had  been  drinking 
toilet  water,  and  although  he  prescribed 
mental  health  meds  he  did  not  order  a 


psychiatric  evaluation. 

At  about  4:15  p.m.  on  February  15, 
Sweeper’s  condition  had  deteriorated  to 
the  point  that  he  was  finally  transferred 
to  a hospital.  “Upon  admission,  he  was 
diagnosed  with  hyperthermia,  traumatic 
pneumothorax  [a  collapsed  lung],  rhab- 
domyolysis,  septic  shock,  fractured  spine, 
deep  vein  thrombosis,  acute  renal  failure, 
encephalopathy,  and  an  acute  injury  to  the 
right  shoulder,”  according  to  the  lawsuit 
filed  against  CCS.  [See:  PLN,  Oct.  2013, 
P-56]. 

The  complaint  further  alleged  that 
the  company  had  a policy  of  not  sending 
detainees  to  a hospital  until  there  were 
“extreme  conditions”  requiring  hospital- 
ization as  a “last  resort,”  for  the  purpose  of 
increasing  profits  and  “reducing  overhead 
expenses  to  CCS.” 

A separate  suit  against  Richland 
County  was  filed  in  state  court  but  qualified 
for  removal  to  federal  court,  where  a jury 
verdict  may  have  exceeded  the  $300,000 
statutory  cap  on  damages  for  tort  claims. 
Despite  the  cap,  county  officials  agreed  to 
settle  the  case  for  $750,000,  inclusive  of 
attorney  fees,  in  July  2014. 


“If  this  were  to  move  to  federal  court, 
we  would  be  exposing  Richland  County 
to  a multimillion  dollar  jury  award,”  stated 
Councilman  Seth  Rose.  “We  also  had  to 
take  into  account  we  would  also  be  spending 
a large  amount  of  money  in  attorneys’  fees 
defending  what  is  basically  an  indefensible 
act  by  some  employees.” 

The  investigation  that  followed  Sweep- 
er’s beating  and  hospitalization  resulted  in 
the  termination  of  six  guards  for  failing  to 
report  the  abuse.  Smith  pleaded  guilty  in 
April  2014  to  a federal  charge  of  violating 
Sweeper’s  civil  rights,  and  was  sentenced  to 
two  years  in  prison. 

Sweeper  was  represented  in  state  court 
by  attorneys  Richard  A.  Harpootlian  and 
Frank  McCann.  See:  Sweeper  v.  Richland 
County , Richland  County  Circuit  Court, 
Case  No.  2014-CP-40-4502.  The  federal 
suit  against  CCS  settled  for  $600,000  on 
April  21,  2015;  the  company  declined  to 
comment  on  the  case.  See:  Sweeper  v.  Correct 
Care  Solutions,  XJ.S.D.C.  (D.  SC),  Case  No. 
2:14-cv-1950-MGL-MGB.  H 

Additional  sources:  www.thestate.com,  South 
Carolina  Lawyers  Weekly 
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Settlement  Moots  Appeal  of  Claims  Denied  by  Summary  Judgment 


The  Ninth  Circuit  Court  of  Appeals 
has  dismissed  a prisoner’s  civil  rights 
appeal  after  finding  it  was  rendered  moot  by 
the  parties’post-trial  settlement  agreement. 

Nevada  prisoner  Christopher  A.  Jones 
was  subjected  to  disciplinary  action  after 
guards  at  the  Ely  State  Prison  found  a 
letter  in  his  property  during  a search.  The 
letter  called  upon  fellow  prisoners  to  work 
together  in  support  of  Jones’  class-action 
suit  against  prison  officials. 

Following  the  September  2000  search, 
guard  Michael  Nustad  charged  Jones  with 
violating  rules  that  prohibit  prisoners  from 
“organizing,  encouraging,  or  participating 
in  a work  stoppage  or  other  disruptive 
demonstration  or  practice.”  At  a disciplin- 
ary hearing,  guard  Mark  Drain  had  Jones 
removed  for  disrupting  the  hearing  by 
repeatedly  requesting  that  he  be  provided 
a copy  of  the  letter  to  review  prior  to  or 
during  the  proceedings.  Drain  found  Jones 
guilty  and  sanctioned  him  with  1 80  days  in 
disciplinary  segregation,  90  days  loss  of  tele- 
phone privileges  and  forfeiture  of  the  letter. 

Jones’  appeals  were  denied  and  he 
filed  suit,  alleging  violation  of  his  First  and 
Fourth  Amendment  rights. The  parties  filed 
cross-motions  for  summary  judgment  and 
the  district  court  issued  an  order  that:  1) 
granted  Jones  judgment  on  his  procedural 
due  process  claims  stemming  from  Drain’s 
refusal  to  produce  the  letter  at  the  disci- 
plinary hearing;  2)  granted  judgment  to 
the  defendants  on  Jones’First  Amendment 
and  retaliation  claims  based  on  the  exercise 
of  his  right  to  free  speech;  and  3)  granted 
Jones  judgment  on  his  failure  to  supervise 
claim  against  Warden  E.K.  McDaniel,  but 
denied  judgment  on  the  same  claim  against 
Commissioner  Jackie  Crawford. 

The  case  proceeded  to  a damages  trial. 
The  jury  awarded  $1.00  in  nominal  damages 
against  both  Drain  and  McDaniel,  and  also 
awarded  Jones  punitive  damages  of  $4,000 
against  Drain  and  $7,000  against  McDaniel. 

At  a status  conference,  Jones  agreed 
to  waive  the  $2.00  in  nominal  damages. 
The  defendants  agreed  to  pay  a total  of 
$34,825.16,  which  included  the  $11,000 
punitive  damages  award  plus  attorney  fees 
and  costs.  They  also  agreed  to  expunge 
the  disciplinary  report  from  Jones’  file  and 
return  his  letter. 


by  David  Reutter 

Two  days  after  an  “Accord  and  Sat- 
isfaction” in  the  case  was  executed,  Jones 
appealed  the  district  court’s  order  granting 
summary  judgment  to  the  defendants  on 
his  First  Amendment  claim.  On  June  10, 
2013,  the  Ninth  Circuit  held  the  appeal  was 
mooted  by  the  settlement. 

The  appellate  court  said  Jones  failed  to 
have  the  summary  judgment  order  certified 
for  appeal  as  required  by  Fed.R.Civ.P.  54(b), 
rendering  that  order  merged  with  the  final 
judgment.  While  the  Accord  and  Satisfac- 


In  June  2013,  the  federal  district 
court  overseeing  California’s  treatment 
of  prisoners  with  disabilities  granted  a 
motion  for  an  order  to  enforce  its  prior 
orders,  concluding  that  clear  and  convinc- 
ing evidence  showed  that  prison  officials  at 
the  Substance  Abuse  Treatment  Facility  in 
Corcoran  had  consistently  failed  to  provide 
qualified  sign  language  interpreters  (SEIs) 
for  deaf  prisoners  in  education  and  voca- 
tional programs,  and  during  mental  health 
encounters  with  deaf  prisoners  housed  in 
administrative  segregation  (ad  seg). 

At  the  same  time  the  court  denied  a 
motion  to  hold  the  defendants  in  contempt, 
though  the  motion  could  be  renewed  in 
the  event  prison  officials  continued  to  fail 
to  provide  SLIs  or  other  accommodations 
reasonably  necessary  to  ensure  that  deaf 
(as  well  as  other  disabled)  prisoners  can 
access  programs  and  services  available  to 
non-disabled  prisoners. 

In  response  to  a series  of  orders  in 
the  class-action  case,  Armstrojig  v.  Brown, 
finding  that  treatment  of  prisoners  with  dis- 
abilities violated  both  the  Americans  with 
Disabilities  Act  (ADA)  and  section  504  of 
the  Rehabilitation  Act,  California  prison 
officials  issued  an  amended  Armstrong  Re- 
medial Plan  (ARP)  in  January  2001  that 
set  forth  their  plans  to  comply  with  their 
obligations  under  those  federal  statutes. 
Among  other  things,  the  ARP 


tion  did  not  specifically  mention  the  First 
Amendment  claim,  the  Court  of  Appeals 
held  Jones’  oral  statement  that  the  release 
related  to  all  claims  in  the  lawsuit  was  bind- 
ing. Moreover,  Jones  obtained  relief  beyond 
the  jury  award  that  was  responsive  to  his 
First  Amendment  claim. 

The  appeal  was  therefore  dismissed  as 
moot.  Jones  sought  certiorari  review  with  the 
Supreme  Court,  which  was  denied  on  March 
31,  2014.  See:  Jones  v.  McDaniel,  717  F.3d 
1062  (9th  Cir.  2013),  cert,  denied. 


addressed  the  issue  of  effective  commu- 
nication for  deaf  prisoners,  and  specified 
that  qualified  SLIs  will  be  provided  “for 
all  due  process  functions  and  medical  con- 
sultations” when  sign  language  is  the  deaf 
prisoner’s  primary  or  only  means  of  effective 
communication  (with  specified  exceptions, 
such  as  when  reasonable  attempts  to  obtain 
an  SLI  are  not  successful,  or  when  the 
assistance  of  an  SLI  is  waived).  Similarly, 
the  ARP  provided  for  SLIs  to  ensure  deaf 
prisoners  have  access  to  academic  programs. 

In  January  2007,  the  district  court 
found  that  prison  officials  had  “consistently 
and  systematically”  denied  SLIs  to  deaf 
prisoners,  causing  them  significant  harm  at 
medical  and  mental  health  appointments; 
in  education,  work  and  other  programs;  and 
during  classification  hearings.  The  court 
entered  an  injunction  ordering  the  state  to 
establish  permanent  civil  service  positions 
for  qualified  SLIs  and  to  employ,  “through 
whatever  salary  is  necessary,”  sufficient 
SLIs  to  serve  the  needs  of  deaf  prisoners 
wherever  they  may  be  housed. 

The  court  again  found  in  October  2009 
that  SLIs  were  being  denied  to  prisoners 
who  needed  them,  specifically  in  education 
and  substance  abuse  programs.  To  remedy 
those  violations  the  court  ordered  the  state 
to  develop  a plan  “for  rapid  implementation 
and  funding”  of  its  prior  injunction. 

In  January  2013,  however,  prison  of- 


California  Prison  Officials  Ordered  to 
Provide  Qualified  Sign  Language 
Interpreters  for  All  Deaf  Prisoners 
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facials  adopted  a new  policy  they  claimed 
eliminated  the  need  for  SLIs  during  the 
rounds  conducted  by  licensed  psychiatric 
technicians  (LPTs)  for  prisoners  housed  in 
ad  seg.  Under  the  policy,  the  LPTs  “ascer- 
tain the  inmate’s  mental  health  condition 
particularly  during  the[ir]  first  ten  days”  in 
segregation  and  “attend  to  the[ir]  mental 
health  needs.” 

Prison  officials  contended  that  hearing- 
impaired  prisoners  could  use  hand  signals  to 
communicate  with  LPTs.  The  district  court 
rejected  this  argument,  holding  that  deaf 
prisoners  could  not  adequately  communicate 
their  feelings  by  using  hand  signals. 

The  court  also  found  that  the  failure  of 
officials  at  the  Substance  Abuse  Treatment 
Facility  to  provide  SLIs  in  25%  of  the  edu- 
cation and  vocational  classes  in  which  they 
were  needed  “simply  does  not  constitute 
making  a reasonable  effort  to  comply  with 
[the]  court’s  prior  orders.” 

The  district  court  ordered  the  use  of 
qualified  SLIs  “during  all  regularly-sched- 
uled mental  health  rounds,”  as  well  as  “at  all 
educational  and  vocational  classes”  in  which 
a hearing-impaired  prisoner  was  enrolled. 

In  October  2013,  the  Ninth  Circuit 
Court  of  Appeals  affirmed  an  order  by  the 


Following  remand,  on  February  3,2015 
the  district  court  granted  the  plaintiffs’ mo- 
tion for  “an  order  for  further  enforcement 
of  the  2007  injunction,  applicable  to  all 
[state]  prisons.”The  court  found  that  prison 
officials  were  “regularly  housing  Armstrong 
class  members  in  administrative  segrega- 
tion due  to  lack  of  accessible  housing,”  and 
that  “housing  disabled  class  members  in 
administrative  segregation  solely  because 
of  their  disabilities  violates  this  Court’s 
prior  orders....” 

The  district  court  further  held  that 
placing  disabled  prisoners  in  ad  seg  solely 
because  handicap-accessible  cells  were  not 
available  was  also  a violation  of  the  ADA. 
Therefore,  the  court  entered  an  order 
prohibiting  prison  officials  “from  housing 
Armstrong  class  members  in  administra- 
tive segregation  because  no  accessible 
cells  or  beds  are  available.”  Additionally, 
“if  Defendants  place  an  Armstrong  class 
member  in  administrative  segregation  due 
to  the  lack  of  an  accessible  bed,  they  must 
fully  document  their  reasons  for  doing  so. 
The  documentation  shall  explain  why  the 
prisoner  was  sent  to  a prison  that  could 
not  accommodate  his  or  her  disability,  the 
status  of  all  the  accessible  beds  in  the  facility 
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Peer-Review  Reports  Must  be  Disclosed 
in  Philadelphia  Jail  Conditions  Suit 


A Pennsylvania  federal  district 
court  held  on  November  4,2014  that 
medical  care  contractor  Corizon  Health 
has  to  produce  mortality  and  sentinel 
event  reviews  in  a class-action  suit  filed 
by  prisoners  in  the  Philadelphia  Prison 
System  (PPS)  seeking  equitable  relief 
from  unconstitutional  conditions  of 
confinement. 

The  lawsuit  alleges  that  the  PPS  is 
overcrowded  and  triple-celled,  and  over- 
crowding results  in  danger  to  the  health 
and  safety  of  the  prisoner  population. 
Before  the  court  was  a discovery  request 
filed  by  the  plaintiffs  that  sought  “mortality 
and  sentinel  event  reviews  for  deaths  that 
occurred  in  custody  from  January  2012  to 
December  1, 2013.” 

The  PPS  defendants  sought  to  obtain 
the  discovery  information  from  Corizon, 
a non-party  to  the  suit,  but  the  company 
objected,  contending  that  the  records  were 
not  discoverable  because  they  were  protected 
by  Pennsylvania’s  peer-review  privilege  law. 
The  plaintiffs  argued  that  federal  courts  do 
not  recognize  the  state  peer-review  privilege. 

The  district  court  explained  that  where, 
as  here,  there  are  both  federal  and  state  law 
claims  in  a case,  “the  federal  rule  favoring 
admissibility,  rather  than  any  state  law  privi- 
lege, is  the  controlling  rule. ’’Therefore,  “the 
mere  fact  that  state  law  claims  and  federal 
law  claims  coexist  in  this  action  does  not 
by  itself  justify  application  of  Pennsylvania’s 
peer-review  privilege.”  The  privilege  must 
be  recognized  for  it  to  apply. 

Corizon  argued  that  recognition 
would  be  proper  because  the  privilege  is 
recognized  in  all  50  states  and  there  is  a 
“developing  trend”  in  the  federal  courts 
to  recognize  a federal  peer-review  privi- 
lege. The  court,  however,  noted  that  the 
“Supreme  Court  has  explicitly  declined  to 
introduce  a peer-review  privilege  - some- 
times referred  to  as  a ‘self-critical  analysis’ 
privilege  - into  the  federal  common  law.” 
It  also  held  that  while  some  federal  courts 
have  recognized  the  privilege,  the  general 
policy  is  not  to  do  so. 

Corizon  must  show  the  privilege  “pro- 
motes sufficiently  important  interests  to 
outweigh  the  need  for  probative  evidence,” 


by  David  Reutter 

but  the  district  court  found  it  had  failed  to 
make  such  a showing. 

The  court  agreed  with  the  Ninth 
Circuit  that  “in  the  prison  context,  the 
safety  and  efficiency  of  the  prison”  make 
it  “peculiarly  important  that  the  public 
have  access  to  the  assessment  by  peers  of 
the  care  provided.”  Further,  a protective 
order  to  limit  dissemination  of  the  records 
would  address  the  chilling  effect  cited  by 


Corrections  Corporation  of  America 
(CCA),  the  nation’s  largest  for-profit 
prison  company,  held  its  annual  shareholder 
meeting  in  Nashville,  Tennessee  on  May 
14,  2015.  It  was  likely  the  first  time  that 
the  words  “vagina,”  “penises”  and  “menses” 
have  been  mentioned  during  a corporate 
shareholder  meeting. 

In  January  2015,  a federal  lawsuit  was 
filed  against  CCA  by  a woman  who  visited 
a prisoner  at  the  company’s  South  Central 
Correctional  Facility  (SCCF)  in  Clifton, 
Tennessee.  The  visitor,  identified  only  as 
Jane  Doe,  said  guards  had  “forced  her  to 
expose  her  genitals  to  prove  she  was  men- 
struating when  she  tried  to  take  a sanitary 
napkin  into  the  facility,”  the  Associated 
Press  reported. 

The  suit  was  later  amended  to  include 
another  SCCF  visitor  who  alleged  she  had 
to  endure  a similar  search  by  CCA  guards 
to  prove  she  was  on  her  period,  while  in  the 
presence  of  her  minor  children. 

Apparently  it  was  CCA’s  policy  to 
require  women  visitors  who  were  menstru- 
ating to  provide  evidence  they  were  on  their 
period.  This  was  accomplished  by  making 
them  remove  or  change  their  tampons  or 
pads  in  the  presence  of  a female  guard, 
who  would  visually  inspect  their  genitals. 
If  they  refused  to  consent  to  such  searches 
they  could  be  banned  from  future  visits. 
According  to  the  lawsuit,  the  searches  were 
conducted  at  SCCF  as  part  of  a “standard 
policy”  without  reasonable  suspicion. 


other  courts  that  had  recognized  the  peer- 
review  privilege. 

Accordingly,  the  district  court  or- 
dered Corizon  to  disclose  the  peer-review 
records  and  told  the  parties  to  submit  a 
protective  order.  The  case  remains  pend- 
ing. See:  Williams  v.  City  of  Philadelphia , 
U.S.D.C.  (E.D.  Penn.),  Case  No.2:08-cv- 
01979-RBS;  2014  U.S.  Dist.  LEXIS 
156480.  P 


“Plaintiff  should  not  be  forced  to 
make  the  intolerable  choice  between 
abstaining  from  visiting  an  inmate  in 
prison  because  she  is  on  her  period  and 
visiting  the  prison  with  the  risk  of  being 
subjected  to  another  humiliating  and  de- 
grading search  of  her  exposed  genitalia,” 
the  complaint  stated. 

During  CCA’s  shareholder  meeting, 
Monte  McCoin,  an  activist  shareholder 
who  owns  one  share  of  stock,  addressed  the 
company’s  board  members. 

“I  understand  that  the  corrections 
industry  is  a male-dominated  profession, 
as  demonstrated  by  the  majority  of  men 
in  this  room  and  the  fact  that  only  two  of 
CCA’s  12  board  members  are  women,”  she 
stated.  “What  I do  not  understand  is  CCA’s 
misogynistic  approach  to  women  visitors 
at  the  South  Central  Correctional  Facility 
here  in  Tennessee.” 

She  added:  “In  a simple  biology  les- 
son that  some  men  apparently  need  to 
learn,  women  bleed  from  their  vaginas: 
it  is  normal  and  natural  and  not  a se- 
curity concern.  If  women  visitors  want 
to  smuggle  contraband  in  their  vaginas, 
they  do  not  need  tampons  or  sanitary 
pads  to  do  so.  CCA’s  rationale  that  a 
visitor’s  feminine  hygiene  products  are 
detrimental  to  the  safety  and  security  of 
a correctional  facility  is  absurd.” 

McCoin  noted  that  female  CCA  em- 
ployees are  not  required  to  undergo  such 
searches  “when  they  report  to  work  dur- 


Strip  Searches  of  Female  Visitors  on 
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ing  their  menses.”  Further,  “neither  male 
visitors  nor  employees  at  South  Central  are 
routinely  required  to  undergo  visual  rectal 
exams  or  an  inspection  of  their  penises  to 
see  if  they’re  smuggling  contraband.” 

In  response  to  these  comments,  CCA 
executive  vice  president  (and  former  Bu- 
reau of  Prisons  director)  Harley  G.  Lappin 
stated  that  CCA  had  stopped  requiring 
visual  genital  inspections  of  female  visitors 
on  their  period  “immediately”-  presumably 
meaning  immediately  after  the  company 
was  served  with  the  lawsuit,  which  resulted 
in  news  articles  published  by  the  Associated 
Press  and  Nashville  Scene. 


rehabilitative  and  reentry  programs,  above 
what  the  company  already  spends  - was 
rejected  by  the  Securities  and  Exchange 
Commission  in  February  2015  after  CCA 
filed  an  objection.  Thus,  the  resolution  was 
not  presented  for  a vote  at  the  shareholder 
meeting.  [See:  PLN,  Feb.  2015,  p.48]. 

During  the  meeting,  Friedmann  ques- 
tioned CCA  officials  about  the  company’s 
South  Texas  Family  Residential  Center 
in  Dilley,  Texas,  which  houses  immigrant 
families  and  children,  noting  that  CCA’s 
T.  Don  Hutto  facility,  which  previously 
housed  a similar  population,  had  been 
found  in  violation  of  a settlement  with 


bowls  of  fruit,  teddy  bears,  a large  library 
and  classrooms  with  computer  terminals,” 
those  were  only  illustrations  and  there  are 
“no  photos  of  the  inside  of  the  facility, 
so  the  public  cannot  see  what  the  actual 
conditions  look  like.” 

Several  other  activists  also  attended  the 
shareholder  meeting,  including  Rebecca 
Stelle  with  Strength  to  Love,  a project 
of  the  Church  of  Christ,  Right  Now  in 
Washington,  D.C.,  and  Mary  Baudouin 
with  the  Jesuits  USA  Central  and  Southern 
Province,  which  is  trying  to  get  CCA  to 
adopt  a meaningful  human  rights  policy 
that  includes  independent  oversight. 


The  suit  remains  pending;  the  women 
visitors  at  SCCF  who  were  subjected  to 
the  invasive  searches  are  represented  by 
attorneys  Tricia  Herzfeld  and  William  P. 
York  II  with  Ozment  Law.  See:  Doe  v. 
CCA,  U.S.D.C.  (M.D.  Tenn.),  Case  No. 
3:15-cv-00068. 

Also  attending  the  shareholder  meet- 
ing was  PLN  managing  editor  Alex 
Friedmann,  who  owns  a small  amount  of 
CCA  stock.  His  shareholder  resolution 
filed  with  the  company  - to  require  CCA 
to  spend  5%  of  its  net  income  each  year  on 


Immigration  and  Customs  Enforcement 
with  respect  to  conditions  of  confinement. 
[See:  PLAT,  Jan.  2008,  p.20]. 

He  also  noted  

that  while  CCA’s 
website  for  the 
South  Texas  Family 
Residential  Center 
includes  “some  love- 
ly artistic  drawings 
of  the  inside  of  the 
facility  that  show 
clean  open  spaces, 


Sources:  Nashville  Scene,  Associated  Press, 
press  release  by  Ozment  Law  ( Jan.  22,  2015) 
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Ten  Law  Enforcement  Groups  Among  Worst  Charities  in  America 

by  Joe  Watson 


Of  America’s  48  worst  charities, 
ten  - or  just  over  20%  - are  affiliated 
with  law  enforcement  groups,  according  to  a 
joint  investigation  by  the  Tampa  Bay  Times 
and  the  Center  for  Investigative  Reporting 

(CIR). 

The  benchmark  used  for  selecting  the 
worst  charities  was  the  percentage  of  do- 
nations spent  on  fundraising,  salaries  and 
other  organizational  expenses,  compared 
with  the  amount  spent  on  programs  and 
services  to  further  their  mission. 

The  list  of  dubious  charities  includes 
the  International  Union  of  Police  Asso- 
ciations, AFL-CIO  (ranked  5th  worst); 
American  Association  of  State  Troopers 
(7th  worst);  United  States  Deputy  Sheriffs’ 
Association  (16th  worst);  and  the  20th 
worst  - the  Police  Protective  Fund  (PPF), 
an  Austin,  Texas-based  charity  with  fund- 
raising call  centers  in  south  Florida. 

Officials  with  Florida’s  Department  of 
Agriculture  and  Consumer  Services  raided 
PPF’s  call  centers  on  September  17,  2013 
and  arrested  four  managers  in  charge  of  the 
operations  after  determining  several  felons 
had  been  hired  as  telemarketers.  Those  ar- 
rested included  James  Paul  Williams,  Jr.,  61, 
and  his  son,  Jason  Robert  Williams,  34,  a 
convicted  sex  offender. 

Florida  state  law  bans  charities  from 
knowingly  hiring  fundraisers  who  have 
been  convicted  of  fraud  and  other  felonies 
related  to  financial  crimes.  But  with  subpar 
vocational  training  at  most  prisons,  many 
former  offenders  are  desperate  to  work  in 
call  centers  and  withhold  information  about 
their  criminal  records. 

According  to  a former  PPF  telemar- 
keter, however,  his  co-workers  were  open 
about  their  prior  convictions.  “It  wasn’t 
a hush-hush  thing,  but  I thought  it  was 
weird  they  were  getting  people’s  credit  card 
numbers,”  said  James  Campanelli,  22,  who 
worked  at  a PPF  call  center  in  Florida  for 
nine  months  before  leaving  in  July  2011.  “It 
seemed  like  the  people  who  did  real  well 
were  the  guys  that  did  time.” 

The  charges  against  the  four  PPF 
managers  were  later  dropped,  as  the  1999 
Florida  law  prohibiting  felons  from  solic- 
iting on  behalf  of  a charity  only  applied 
to  “professional  fundraising  consultants,” 
not  call  center  employees.  State  Rep.  Jeff 


Brandes  said  he  intends  to  introduce  leg- 
islation to  close  that  loophole. 

PPF  earned  its  worst  charity  ranking, 
according  to  the  Times  and  CIR,  by  spend- 
ing more  than  32%  of  the  $37.7  million  it 
took  in  over  a 10-year  period  from  2002- 
2012  on  fundraising  fees.  In  contrast,  the 
organization  spent  only  0.7%  of  the  dona- 
tions it  received  on  direct  cash  aid  to  the 
families  of  police  officers  killed  in  the  line 
of  duty  and  to  promote  officer  safety  - its 
purported  missions. 

PPF  has  been  sued  by  regulatory 
agencies  in  at  least  six  states,  including  Cali- 
fornia, Ohio,  Illinois  and  Missouri,  and  was 
fined  $463,000.  Another  law  enforcement 
charity  that  faced  disciplinary  action  was 
the  American  Association  of  State  Troop- 
ers, which  was  fined  a total  of  $321,115 
in  three  states  - Georgia,  Mississippi  and 
Pennsylvania.  And  fines  of  $224,660  were 
imposed  against  the  United  States  Deputy 
Sheriffs’  Association  in  five  states. 

Other  law  enforcement  organizations 
included  among  the  nation’s  worst  charities 


An  internal  investigation  of  a 
home  confinement  program  in  Or- 
ange County,  Florida  revealed  widespread 
problems,  including  the  failure  of  staff  to 
report  violations  that  could  have  led  to  the 
re-incarceration  of  a program  participant 
accused  of  killing  one  person  and  wounding 
two  others  who  were  scheduled  to  testify 
against  him.  At  least  two  county  jail  em- 
ployees were  suspended  in  the  wake  of  the 
scandal  and  the  program’s  supervisor  retired. 

Bessman  Okafor,  29,  could  face  the 
death  penalty  when  he  goes  to  trial  later 
this  year  for  allegedly  killing  19-year-old 
Alex  Zaldivar  and  wounding  his  siblings, 
Brienna  and  Remington  Campos.  Police 
said  each  were  shot  in  the  head  to  prevent 
them  from  testifying  at  Okafor’s  trial  stem- 
ming from  a violent  2012  home  invasion. 

An  internal  review  of  the  home  con- 
finement program  found  that  Okafor  had 
violated  curfew  more  than  100  times  while 
in  the  program;  although  each  violation 
could  have  led  to  his  being  returned  to  jail, 


include  Disabled  Police  Officers  of  Amer- 
ica, Inc.  (28th  worst);  Disabled  Police  and 
Sheriffs  Foundation  (29th  worst);  National 
Police  Defense  Foundation  (30th  worst); 
Reserve  Police  Officers  Association  (36th 
worst);  Disabled  Police  Officers  Counsel- 
ing Center  (38th  worst);  and  National 
Narcotic  Officers  Associations  Coalition 
(44  th  worst). 

The  ten  law  enforcement  groups 
listed  among  the  worst  charities  took  in  a 
combined  $230.8  million  from  2002-2012 
while  paying  $163.4  million  to  solicitors 
to  collect  those  donations  - over  70%  of 
the  funds  raised.  The  percentage  of  money 
spent  by  the  organizations  on  direct  cash  aid 
ranged  from  0%  (National  Narcotic  Officers 
Associations  Coalition)  to  8.9%  (American 
Association  of  State  Troopers). 

The  list  of  the  worst  charities  in  the 
U.S.  was  initially  released  in  June  2013,  and 
updated  in  December  2014.  PJ 

Sources:  www.dailykos.com , www.cironline. 
org,  www.tampabay.com 


they  were  not  reported  to  a judge. 

The  investigation  uncovered  problems 
that  included  concerns  that  the  home 
confinement  program  would  be  privatized 
and  an  atmosphere  of  leniency  perpetu- 
ated and  even  encouraged  by  the  program’s 
management. 

Orange  County  jail  field  reporter 
Kenya  Cox  and  case  manager  Margaret 
Hughes  were  each  suspended  without 
pay  for  10  days  after  the  internal  review 
determined  they  had  “repeatedly  failed  to 
respond  to  and  document  Okafor’s  alerts  by 
the  end  of  the  shift  the  alert  was  identified 
(as  required  by  policy).” 

Zaldivar’s  father  said  the  suspensions 
did  not  go  far  enough.  “They  are  disgusting. 
These  people  need  to  be  out  of  there,”  stated 
Rafael  Zaldivar. 

Okafor  and  an  accomplice,  Nolan  Ber- 
nard, were  sentenced  to  five  concurrent  life 
sentences  after  a jury  found  the  pair  guilty 
of  burglary,  assault  with  a firearm,  robbery 
with  a firearm  and  aggravated  assault  for  a 
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May  12, 2012  home  invasion.  Prosecutors 
said  Okafor  and  Bernard  broke  into  a house, 
tied  up  the  people  inside  and  held  them  at 
gunpoint  as  they  ransacked  the  place. 

The  day  before  the  trial  on  the  home 
invasion  charges,  on  September  10,  2012, 
Okafor  and  two  other  men,  Donnell  God- 
frey and  Emmanuel  Wallace,  allegedly 
returned  to  the  same  home  and  opened 
fire,  killing  Zaldivar  and  wounding  his 
two  siblings.  Godfrey  and  Wallace  were 
convicted  and  sentenced  to  life  without 
parole  - in  November  2014  and  March 
2015,  respectively. 

The  investigation  determined  that  in 
less  than  three  months  after  Okafor  was 
placed  on  home  confinement  following  his 
arrest  for  the  May  2012  home  invasion  he 
had  109  “curfew  alerts,”  though  staff  could 
not  agree  on  exactly  how  many  qualified 
as  violations. 

Investigators  reported  concerns  about 
the  home  confinement  staff’s  quick  ac- 
ceptance of  Okafor’s  excuses  without 
independent  verification.  For  example, 
Okafor  was  required  to  wear  an  ankle 
bracelet  to  monitor  his  movements,  but 
the  telephone  line  needed  for  the  monitor- 
ing was  regularly  out  of  service.  Okafor 
blamed  the  problem  on  the  phone  provider, 
Bright  House  Networks,  but  investigators 
found  that  home  confinement  staff  never 
confirmed  the  issue  with  the  company.  In 
fact,  officials  later  determined  that  Bright 
House  had  permanently  discontinued  Oka- 
for’s phone  service  months  before  he  was 
placed  on  home  confinement. 

A public  records  request  by  the  Orlan- 
do Sentinel  and  a subsequent  news  report, 
which  prompted  the  internal  review,  found 
the  tendency  of  program  staff  to  accept 
such  explanations  without  confirmation  was 
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nothing  new.  For  example,  field  officer  Milt 
Clark,  Jr.  was  reprimanded  for  accepting 
without  question  that  Okafor  was  at  a doc- 
tor’s appointment  during  a lengthy  curfew 
violation,  and  field  reporter  Cox  failed  to 
confirm  that  Okafor  was  actually  at  home 
when  his  sister  said  he  was. 

In  a report  detailing  more  than  100 
pages  of  misconduct,  investigators  said 
they  were  told  that  home  confinement 
staff  pressured  field  reporters  to  not  report 
violations.  “We  wanted  our  program  to  look 
strong ...  so  that  we  wouldn’t  be  possibly ... 
privatized,”  said  Cox. 

“We  were  told  we  were  going  to  ‘work 
with  people’  and  ‘keep  our  numbers’  up 
so  [for]  violations  for  drugs  or  ‘stuff  like 
that’  we  didn’t  violate  them,”  added  case 
manager  Hughes. 

“At  best,  [home  confinement  Su- 
pervisor Garnett]  Hem  created  a level  of 
acceptance  in  the  eyes  of  his  subordinate 
staff  regarding  the  allowance  of  offenders 
to  violate,”  the  internal  review  stated.  “At 
worst,  he  may  have  encouraged  it.” 

At  the  time  Zaldivar  was  killed  and 
Brienna  and  Remington  Campos  were 
shot  and  wounded,  Okafor  was  wanted 


by  Polk  County  authorities  for  failing  to 
appear  at  a court  hearing.  Home  confine- 
ment staff  were  aware  that  he  was  wanted 
but  merely  advised  him  to  “stay  out  of 
trouble.”  When  Cox  dispatched  Orange 
County  sheriff’s  deputies  to  arrest  Okafor 
the  next  day,  he  was  not  at  home.  Inves- 
tigators noted  that  his  absence  would 
have  been  justification  for  revoking  his 
home  confinement,  but  a judge  was  never 
informed  of  the  violation. 

The  internal  review  concluded  that 
Cox,  Hem,  Hughes  and  Community  Cor- 
rections Manager  Cindy  Boyles,  who 
received  a written  reprimand,  had  commit- 
ted numerous  policy  violations.  On  May  15, 
2013,  only  weeks  after  the  report  was  made 
public,  Hem  announced  his  retirement. 

Orange  County’s  home  confinement 
program  is  still  in  operation.  SI 

Sources:  Orlando  Sentinel,  www.wesh.com, 
www.  baynews9.  com,  www. wftv.  com 
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Ninth  Circuit:  "Brutal"  Cavity  Search  Violated  Fourth  Amendment 


The  Ninth  Circuit  Court  of  Appeals 
held  on  August  25, 2014,  in  a 2-1  deci- 
sion, that  a “brutal”  warrantless  body  cavity 
search  violated  the  Fourth  Amendment. 

In  September  2006,  Mark  Tyrell  Fowl- 
kes was  arrested  on  federal  drug  charges 
in  Long  Beach,  California.  During  a strip 
search  at  the  jail,  Sergeant  Michael  Gibbs 
“delivered  a drive  stun  tase  to  the  center  of 
[Fowlkes’]  back.”  Gibbs  later  testified  that 
he  did  so  because  he  believed  Fowlkes  was 
‘“forcing  or  moving  an  object  or  further 
secreting  an  object’  inside  his  rectum  to 
destroy  evidence.” 

When  Fowlkes  was  handcuffed  and 
bent  over,  officers  saw  “what  appeared 
to  be  a plastic  bag  partially  protruding” 
from  his  rectum.  They  could  not  see  what, 
if  anything,  the  bag  contained.  Nor  could 
they  tell  how  large  the  bag  was  or  how  far 
it  extended  inside  his  body. 

Fowlkes  was  unable  to  destroy  or 
further  secrete  the  bag  while  restrained.  Nev- 
ertheless, officers  did  not  obtain  a warrant, 
summon  medical  personnel,  move  Fowlkes 
to  a sanitary  location  or  allow  him  to  pass 
the  plastic  bag  and  its  contents  naturally. 

Instead,  Gibbs  donned  gloves  and 
forcibly  “pulled  the  object  from  Fowlkes’s 
rectum  without  the  assistance  of  anesthe- 
sia, lubricant,  or  medical  dilation.”  Officer 
Jeffrey  Harris  called  the  extraction  a “dif- 
ficult, abrasive  procedure,”  testifying  that 
as  the  bag  was  pulled  out  it  grew  “from  a 
dime  size  to  a nickel  size  to  a quarter  size 
to  somewhat  near  a golf  ball  size.”  It  was 
covered  in  blood  and  feces. 

The  bag’s  contents  proved  to  be  co- 
caine and  Fowlkes  was  indicted  on  drug 
possession  and  distribution  charges.  The 
district  court  denied  his  motion  to  suppress 
and  a jury  found  him  guilty. 

On  appeal,  the  Ninth  Circuit  first  held 
that  the  warrantless  search  violated  the 
Fourth  Amendment  because  it  was  not 
justified  by  “exigent  circumstances”  or 
the  “special  needs”  exception.  In  reaching 
that  conclusion,  the  Court  distinguished  the 
“physical  search”  at  issue  from  the  “visual 
searches”  that  were  upheld  in  Bull  v.  City 
ajid  County  of  San  Francisco,  595  F.3d  964 
(9th  Cir.  2010)  (en  banc)  [PLN,  July  2011, 
p.  1 6]  and  Florence  v.  Board  of  Chosen  Free- 
holders, 132  S.Ct.  1510(2012). 


by  Mark  Wilson 

“Cementing  the  Fourth  Amendment 
violation  ...  is  the  unreasonableness  of  the 
manner  in  which  the  search  was  executed,” 
the  appellate  court  added.  “The  officers  vio- 
lated the  jail’s  own  written  policy  for  body 
cavity  searches  by  failing  to  conduct  the 
search  ‘under  sanitary  conditions’  and  by 
not  using”  medical  personnel.  “There  is  no 
evidence  that  any  of  the  officers  had  medi- 
cal or  any  other  relevant  training  on  how 
to  safely  remove  suspicious  objects  from 
an  arrestee’s  rectum  or  how  to  evaluate 
whether  such  removal  could  cause  serious 
physical  harm  or  death.” 

Consequently,  “[bjecause  we  conclude 
that  the  evidence  obtained  from  this  brutal 
and  physically  invasive  search  should  have 


Corrections  officials  in  Arizona 
have  changed  a policy  related  to  prison- 
er marriages  to  allow  same-sex  unions,  now 
that  such  marriages  are  legal  in  the  state. 
However,  prisoners  are  still  not  permitted 
to  marry  one  another,  either  as  traditional 
or  same-sex  couples. 

Prisoners’  rights  advocate  Donna 
Hamm,  director  of  Tempe,  Arizona-based 
Middle  Ground  Prison  Reform,  wrote  to 
Corrections  Director  Charles  L.  Ryan  to 
lobby  for  changes  in  the  prison  system’s 
marriage  policy. 

“The  current  Arizona  Department  of 
Corrections  policy,  Director’s  Order  904,  at 
904.07, 1.2.1,  limits  marriage  to  ‘a  member 
of  the  opposite  sex,”’  Hamm  stated.  “This 
policy  is  inconsistent  with  the  State  of 
Arizona  which  now  recognizes  same-sex 
unions.  In  addition,  the  Department’s 
policy  on  marriage  is  illegal  at  1.2. 1.4, 
which  states  that  an  inmate  may  not  marry 
another  inmate.” 

Hamm  said  she  was  not  seeking 
changes  that  would  allow  two  prisoners 
who  are  married  to  each  other  to  be  housed 
together,  but  that  the  benefits  of  marriage 
go  far  beyond  cohabitation. 

“The  protections  afforded  to  inmates 
with  respect  to  the  right  to  marry  include 


been  suppressed,  we  vacate  Fowlkes’s 
conviction  in  part,  vacate  his  sentence, 
and  remand  to  the  district  court,”  the  Ninth 
Circuit  wrote.  See:  United  States  v.  Fowlkes, 
770  F.3d  748  (9th  Cir.  2014). 

“This  case  dealt  with  an  actual  extrac- 
tion, so  it  was  definitely  unreasonable,  if  not 
barbaric,”  said  Fowlkes’  attorney,  Thomas 
Sleisenger.  “The  problem  is  that  they  could 
see  some  object,  but  they  didn’t  know 
how  large  the  object  was.  Turned  out  the 
object  was  a lot  larger  than  they  thought.” 
A spokesman  for  the  U.S.  Attorney’s  Office 
declined  to  comment. 

Additional  source:  www.nationallawjour- 
nal.  com 


the  emotional,  psychological,  societal,  legal 
and  spiritual  aspects  of  marriage,  inde- 
pendent of  physical  contact,”  she  noted. 
“Absent  compelling,  highly  individualized 
state  interests  applicable  to  a particular 
marriage  application,  the  Department  may 
not  restrict  inmate  marriages,  including 
inmate-to-inmate  unions.” 

The  Arizona  Department  of  Cor- 
rections changed  its  policy  on  prisoner 
marriages  on  November  19,2014  by  remov- 
ing the  language  “member  of  the  opposite 
sex.”  Other  aspects  of  the  policy  remain  the 
same,  including  requirements  that  prisoners 
cannot  wed  other  prisoners,  and  must  not 
have  any  pending  disciplinary  charges  or  be 
housed  in  “detention  units,  disciplinary  iso- 
lation or  investigative  ‘lock  up’  detention.” 
Hamm  indicated  that  such  restrictions  may 
be  subject  to  legal  challenges. 

The  first  same-sex  marriage  between 
prisoners  reportedly  took  place  in  Hawaii 
on  December  19, 2014,  when  Terann  Pavao, 
28,  and  Totie  Tauala,  40,  were  wed  at  the 
Women’s  Community  Correctional  Center 
in  Kailua.  Acting  Warden  Eric  Tanaka  said 
plans  for  the  event  were  not  elaborate. 

“They’ll  be  in  their  prison  garb, ’’Tanaka 
said  prior  to  the  ceremony.  “They’ll  be  an 
officiate  there  that  they  arranged  to  come  in 
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and  they  have  two  witnesses  and  of  course, 
facility  staff  on-hand  to  witness  what  is 
happening.  They  will  also  be  allowed  to 
exchange  wedding  bands,  but  there’s  no 
fruit  punch  or  cake  or  anything  like  that.” 

Pavao  and  Tauala  will  receive  no 
special  treatment  and  will  not  be  housed 
together  or  permitted  intimate  contact, 
Tanaka  stated.  Pavao  is  serving  time  for 
assault,  theft  and  a variety  of  drug-related 
convictions,  while  Tauala  is  incarcerated  for 
manslaughter. 

California  prisoners  gained  the  right 
to  marry  same-sex  spouses  on  August  30, 
2013,  but  the  California  Department  of 
Corrections  and  Rehabilitation  (CDCR) 
did  not  extend  that  right  to  let  one  prisoner 
marry  another. 

CDCR  policy  allows  prison  chaplains 
to  refuse,  on  religious  grounds,  to  perform 
a same-sex  marriage,  but  in  such  cases 
“another  person  who  is  lawfully  authorized 
to  perform  marriages  may  be  substituted.” 


The  policy  also  refers  to  marriage  being 
between  a “bride”  and  “groom,”  but  those 
terms  are  now  interpreted  in  a gender- 
neutral  fashion.  A number  of  other  state 
prison  systems  have  adopted  policies  that 
allow  same-sex  unions  between  prisoners 
and  non-prisoners.  [See:  PLN,  July  2014, 
P-38]. 

At  least  one  state,  however,  is  going  to 
extreme  lengths  to  prevent  prisoners  from 
participating  in  same-sex  marriages.  Ac- 
cording to  news  reports  in  June  2015,  the 
Oklahoma  Department  of  Corrections  has 
halted  all  prisoner  marriages  as  a means  of 
stopping  same-sex  unions.  This  is  an  appar- 
ent violation  of  the  Supreme  Court’s  ruling 
in  Turner  v.  Safley,  482  U.S.  78  (1987), 
which  struck  down  a policy  that  prohibited 
prisoners  from  marrying  unless  they  had 
permission  from  the  warden. 

“People  who  are  incarcerated  in  Okla- 
homa are  still  humans  and  still  have  certain 
rights,  and  they  didn’t  surrender  their  right 


to  love  someone  or  have  a legally  recog- 
nized marriage,”  said  Toby  Jenkins  with 
Oklahomans  for  Equality. 

On  June  26,  2015  the  U.S.  Supreme 
Court  issued  a landmark  decision  in  consol- 
idated cases  challenging  bans  on  same-sex 
unions  in  Ohio,  Tennessee,  Kentucky  and 
Michigan.  In  a 5-4  ruling  the  Court  legal- 
ized same-sex  marriages  nationally;  as  a 
result,  prison  systems  in  all  50  states  will 
now  need  to  address  unions  between  prison- 
ers and  same-sex  spouses.  See:  Obergefell 
v.  Hodges,  U.S.  Supreme  Court,  Case  No. 
14-556;  2015  U.S.  LEXIS  4250.  P 

Sources:  New  York  Daily  News;  Sac- 
ramento Bee;  www.dailymail.com.uk; 
Memorandum,  California  Department  of 
Corrections  and  Rehabilitation  (August 
30,  2013);  http://blogs.findlaw.com;  www. 
hawaiinewsnow.com;  www.azcentral.com ; 
h ttp  ://gaym  arriage.procon . org;  www.  advo- 
cate.com;  The  New  York  Times 


Brits  Alarmed  to  Learn  Prisoners  Work 
as  Insurance  Telemarketers 


SOME  KNICKERS  ARE  IN  A BUNCH  OVER 

revelations  that  prisoners  in  Great 
Britain  are  working  as  telemarketers  for  an 
insurance  company. 

Prisoners  at  two  facilities  - HMP 
Oakwood  and  the  Drake  Hall  women’s  jail 
in  Staffordshire  - were  earning  £20  (about 
133)  a week  asking  insurance  customers  for 
personal  information  over  the  phone. 

The  jobs,  part  of  a Ministry  of  Justice 
program  to  give  prisoners  work  experi- 
ence, require  them  to  read  from  a script 
and,  according  to  an  unnamed  source,  tell 
homeowners  they  are  calling  on  behalf  of 
a “market  research”  contractor. 

“When  they  get  through,  they  are  told 
to  ask, ‘would  you  like  to  save  some  money?”’ 
the  source  informed  The  Sun,  a British  tab- 
loid. When  the  call  recipient  says  yes,  the 
prisoners  “then  ask  to  confirm  names  and 
postcode,  enough  to  identify  where  they 
live,  and  if  they  have  valuable  items”  that 
should  be  insured. 

“It  may  have  put  hundreds  of  homes’ 
security  at  risk,”  the  source  concluded. 

Peter  Cuthbertson  of  the  U.K.  Centre 
for  Crime  Prevention  was  just  as  hyperbolic. 
“Trusting  criminals  with  people’s  financial 


by  Joe  Watson 

details  is  incredibly  naive,”  he  said.  “Bur- 
glars will  know  who  to  target  when  they 
are  released.” 

None  of  the  call  centers  - run  by  pri- 
vate firms  targeting  new  customers  - has 
been  accused  of  improper  conduct.  The 
Ministry  of  Justice  said  prisoners  working 
in  the  call  centers  are  “risk  assessed,”  and  the 
calls  are  supervised  and  recorded. 

“We  do  not  want  prisoners  sitting  idle 
in  their  cells  when  they  should  be  working 
towards  their  rehabilitation,”  a spokesper- 


son for  the  Ministry  of  Justice  said.  “We 
prepare  offenders  for  work  inside  prison  so 
they  can  get  a job  after  release. This  reduces 
the  chances  that  they  will  reoffend  in  the 
future,  meaning  lower  crime  and  fewer 
victims.” 

Another  official  at  the  Ministry  of 
Justice  acknowledged,  however,  that  “this 
is  not  work  prisoners  should  be  involved 
in.”S^ 

Source:  www.telegraph.co.uk 
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CDCR  Adopts  New  Contraband  Rules 
on  Obscene,  Gang-related  Materials 


IN  THE  AFTERMATH  OF  A 20 1 3 RULING 

by  the  California  Court  of  Appeal  that 
found  a book  containing  sexually  explicit 
content  was  not  obscene  and  must  be 
returned  to  the  prisoner  who  ordered  it, 
and  following  a hunger  strike  staged  in 
July  2013  by  nearly  30,000  state  prisoners, 
the  California  Department  of  Corrections 
and  Rehabilitation  (CDCR)  proposed  and 
adopted  new  contraband  rules  governing 
obscene  and  security  threat  group  (STG)- 
related  materials. 

Critics  and  prisoner  advocacy  groups 
claim  the  new  rules  are  nothing  more  than 
a thinly-veiled  attempt  to  retaliate  by  fur- 
ther restricting  the  reading  materials  that 
prisoners  can  receive  and  possess.  Prison 
Legal  News  submitted  a six-page  comment 
on  June  16, 2014  objecting  to  the  proposed 
rules,  which  amend  Cal.  Code  of  Reg.  Title 
15,  sections  3006,  3134.1  and  3135. 

“There’s  a lot  of  non-sexual  speech 
that  will  be  banned  if  these  regulations  are 
put  into  effect,”  said  Paul  Wright,  execu- 
tive director  of  the  Human  Rights  Defense 
Center,  PLN’ s parent  organization.  “This 
isn’t  a new  tactic,  for  hundreds  of  years  the 
guise  of  ‘obscenity’  has  been  used  to  crush 
political  speech;  not  just  among  prisoners, 
originally  it  was  used  to  punish  criticism 
of  the  church.” 

Under  the  new  contraband  rules,  sub- 
section 3006(c)(19)  provides  that  prisoners 
shall  not  possess  or  have  under  their  control 
“written  materials  or  photographs  that  in- 
dicate an  association  with  validated  STG 
members  or  associates.”  According  to  the 
CDCR,  “This  change  is  necessary  to  ensure 
the  safety  and  security  of  the  institutions  by 
disallowing  publications  that  indicate  an  as- 
sociation with  groups  that  are  oppositional 
to  authority  and  society.” 

Further,  under  amended  subsection 
3135(d), “Inmates  shall  not  possess  or  have 
under  their  control  obscene  material  and/ 
or  mail  containing  information  concerning 
where,  how,  or  from  whom  obscene  material 
maybe  obtained.”The  rules  define  “obscene 
material”  to  include  “catalogs,  advertise- 
ments, brochures,  and/or  material  taken 
as  a whole,  which  to  the  average  person, 
applying  contemporary  statewide  standards, 


by  Michael  Brodheim 

appeals  to  the  prurient  interest.  It  is  mate- 
rial which  taken  as  a whole,  depicts  sexual 
conduct,  and  lacks  serious  literary,  artistic, 
political,  or  scientific  value.” 

The  new  regulations  also  provide  that 
“Text-only  material  shall  not  be  considered 
obscene  unless  designated  by  the  Division 
of  Adult  Institutions.” 

Some  advocates,  both  inside  and  outside 
the  prison  walls,  believe  the  rules  are,  at  least 
in  part,  retaliation  for  the  2013  hunger  strike 
that  involved  around  30,000  prisoners  across 
the  state,  which  followed  an  initial  strike 
in  2011.  [See:  PLN,  July  2012,  p.32].  One 
activist  noted  that  in  2013,  every  monthly 
issue  of  the  San  Francisco  Bay  View  from 
January  to  June  except  one  was  “disallowed” 
at  Pelican  Bay  State  Prison  and  withheld 
until  well  after  the  hunger  strike  began.  The 
issues  were  replete  with  letters  from  prison- 
ers explaining  and  discussing  the  reasons  for 
the  upcoming  protest. 

“These  prisoners  are  essentially  being 
punished  for  trying  to  alert  the  media  to 
conditions  of  extreme  solitary  confine- 
ment inside  California’s  prison,”  said 
Peter  Sussman,  a retired  journalist  who  has 
campaigned  for  years  for  media  access  to 
prisoners.  “The  California  hunger  strike 
was  successful  at  educating  the  public  be- 
cause information  got  in  and  out  - CDCR 
wants  to  make  sure  they  cut  off  every 
channel  of  communication,  [so]  this  never 
happens  again.” 

Under  the  CDCR’s  new  rules,  the  defi- 
nition of  contraband  is  expanded  to  include 
any  “written  materials  or  photographs  that 
indicate  an  association  with  validated  STG 
members  or  associates  ....”  Possession  of 
contraband  is  a disciplinary  violation  that 
can  result  in  sanctions  and  lead  to  a prisoner 
being  validated  as  an  STG  member  or  as- 
sociate, in  turn  leading  to  indefinite  solitary 
confinement. 

“CDCR  says  they  are  shifting  from  a 
system  of  gang-validation  based  on  mere 
association  to  a conduct-based  system, 
where  a prisoner  actually  has  to  do  some- 
thing to  be  deemed  a dangerous  gang 
member,”  said  California  attorney  Charles 
Carbone.  “But  they  are  leaving  a pretty  big 
back  door  open  here  that  will  allow  them 


to  use  the  same  flimsy  evidence  - a letter, 
a photograph,  a book  or  newspaper  - to 
justify  placement  in  long-term  isolation.” 

“Actually,  these  regulations  are  poten- 
tially worse,”  Carbone  continued,  “because 
they  can  call  something  a prisoner  writes 
‘contraband’  and  justify  sanctioning  them 
as  well.  There’s  no  public  safety  issue  being 
served  here.” 

Critics  also  point  to  a recent  California 
Court  of  Appeal  ruling  as  another  underly- 
ing reason  for  the  new  regulations.  In  May 
2013  the  appellate  court  ordered  the  state  to 
deliver  to  a prisoner  a book  he  had  ordered, 
which  had  been  withheld  by  prison  officials 
on  the  grounds  that  it  contained  sexually 
explicit  content. 

The  issue  arose  in  late  2010  when 
CDCR  prisoner  Andres  Martinez,  held  in 
the  Security  Housing  Unit  at  Pelican  Bay 
State  Prison,  ordered  a copy  of  The  Silver 
Crown,  published  by  Black  Lace  Books  (a 
company  specializing  in  erotic  books  writ- 
ten by  women,  for  women).  Prison  officials 
confiscated  the  book  after  determining  it 
contained  sexually  explicit  content,  in- 
cluding descriptions  of  sex  acts  between 
humans  and  werewolves. 

Martinez  filed  a petition  for  writ  of  ha- 
beas corpus  in  Del  Norte  County  Superior 
Court,  which  found  that  prison  officials  had 
acted  within  their  discretion  by  withhold- 
ing the  book.  The  court  relied  on  case  law 
defining  obscenity  as  including  sexually  ex- 
plicit material  “that  would  generally  not  be 
considered  obscene  outside  prison  walls.” 

In  overturning  the  lower  court,  the 
Court  of  Appeal  held  The  Silver  Crown  was 
not  “obscene”  under  the  governing  statutes 
and  prison  regulations  even  though  it  con- 
tained sexually  explicit  content  - including 
“intercourse,  sodomy,  oral-genital  contact, 
oral-anal  contact,  voyeurism,  exhibition- 
ism, and  menage  a trois.”  Moreover,  it 
was  not  likely  to  incite  violence  among 
prisoners  despite  the  fact  that  it  included 
descriptions  of  “a  fair  amount”  of  violent 
acts;  the  Court  noted  that  “other  more  vio- 
lent books  are  available  to  prisoners  in  the 
SHU  general  library.” 

In  his  appeal,  Martinez  had  argued  that 
prison  officials  who  confiscated  the  book 
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had  misapplied  the  regulatory  criteria  by 
failing  to  apply  the  third  prong  of  Title  15, 
subsection  3006(c)(  1 5)(A),  namely  whether 
the  book,  “taken  as  a whole,  lacks  seri- 
ous literary,  artistic,  political,  or  scientific 
value.” 

The  appellate  court  rejected  the  sug- 
gestion that  the  question  before  it  was 
whether  state  authorities  could  lawfully 
restrict  prisoners’  First  Amendment  rights 
by  limiting  their  access  to  sexually  explicit 
but  not  obscene  materials  - a constitutional 
question  which  would  be  subject  to  the 
deferential-to-prison-officials  standard  of 
Turner  v.  Safley,  482  U.S.  78  (1987)  - and 
instead  focused  on  the  state-law  question 
regarding  restrictions  on  reading  materials. 

Examining  the  “Inmate  Bill  of  Rights” 
in  Penal  Code  section  2601,  the  Court 
of  Appeal  concluded  that  the  legislature 
intended  to  allow  prisoners  to  receive  and 
read  any  material  that  does  not  qualify  as 
“obscene”  under  the  statewide  standard 
articulated  in  Penal  Code  section  311, 
which  requires  an  assessment  of  literary 
value.  In  making  that  assessment,  the  Court 
found  The  Silver  Crown  did  not  lack  seri- 
ous literary  value  and  therefore  was  not 
obscene.  Thus,  the  book  was  allowable 
reading  material  for  prisoners.  See:  In  re 
Martinez , 216  Cal.  App.  4th  1141  (Cal.  App. 
1st  Dist.  2013). 

According  to  the  CDCR,  under  its 
newly  adopted  rules,  at  subsection  3006(c) 
( 1 5)(D),  “text-only  publications  shall  not  be 
considered  obscene  unless  designated  by 
DAI  [Division  of  Adult  Institutions].”  The 
DIA’s  decision  is  governed  by  subsections 
3006(c)(15)(A)-(C),  which  set  forth  the 
definition  and  categories  of  obscene  mate- 
rial. “The  amended  regulations  eliminate 
differences  between  institutions  about 
whether  text-only  publications  are  obscene 
by  referring  that  decision  to  the  DAI,”  the 
CDCR  stated.  “This  action  is  designed  to 
avoid  erroneous  disallowance  of  text-only 
material  and  is  consistent  with  Martinez .” 

The  CDCR’s  new  contraband  rules 
concerning  obscene  and  STG-related 
materials  were  approved  by  the  Office  of 
Administrative  Law  and  went  into  effect 
on  April  30,  2015.  In  addition  to  PLN,  46 
other  organizations  and  individuals  had 
bled  written  comments,  mostly  objecting 
to  the  rules. 

Additional  sources:  www.cdcr.ca.gov ; www. 
thedciilybeast.  com 


Error  for  Florida  Court  to  Find  Action  Moot 
Before  Ruling  on  Motion  to  Supplement 

by  David  Reutter 


Florida’s  First  District  Court  of 
Appeals  held  on  January  2,2015  that  it 
was  error  for  a trial  court  to  dismiss  as  moot 
a prisoner’s  mandamus  petition  without 
ruling  on  a pending  motion  to  supplement 
the  petition. 

Prisoner  William  T.  Morrison,  Jr.  hied 
four  sets  of  grievances  challenging  the  Flor- 
ida Department  of  Corrections’  (FDOC) 
failure  to  properly  process  his  mail.  Upon 
filing  a mandamus  petition  on  March  18, 
2010  in  Leon  County  Circuit  Court,  Mor- 
rison sought  relief  for  the  FDOC’s  failure  to 
treat  correspondence  from  the  Florida  Bar 
and  a reporter  with  the  Kansas  City  Star  as 
privileged  mail. 

Morrison  was  granted  leave  to  amend 
his  petition  on  October  27,  2011,  to  in- 
clude grievances  related  to  the  processing 
of  his  mail  from  PLN.  He  then  moved  on 
August  22,  2012  to  include  a claim  con- 
cerning mail  from  Lance  Weber,  general 
counsel  of  the  Human  Rights  Defense 
Center,  PLN s parent  organization.  The 
court  never  ruled  on  the  latter  motion  to 
supplement. 

Instead,  it  dismissed  his  petition  as 
moot  based  upon  the  FDOC’s  clarification 
of  Rule  33-210.103  F.A.C,  which  indicated 
mail  from  the  Florida  Bar  and  the  news  me- 
dia would  be  treated  as  privileged  mail  and 
opened  in  a prisoner’s  presence.  On  appeal, 

the  First  District  was  

not  persuaded  that 
the  FDOC’s  promise 
to  change  its  response 
to  Morrison’s  griev- 
ances was  “sufficient 
to  render  a cause  of 
action  moot.”  That, 
however,  was  not  the 
primary  basis  for  its 
decision. 

Rather,  the  Court 
of  Appeals  pointed 
to  Rule  1.190(a), 

Fla.R.Civ.R,  which 
provides  the  trial 
court  with  discretion 
to  allow  amendment 
of  a pleading.  Here, 
the  trial  court  errone- 


ously failed  to  enter  a ruling  on  Morrison’s 
second  motion  to  supplement  his  petition 
before  dismissing  the  case. 

“[T]he  record  shows  that  the  FDOC 
opened  and  read  letters  from  a private  attor- 
ney to  [Morrison]  outside  his  presence  and 
in  all  respects  treated  that  correspondence 
as  routine  mail,”  the  First  District  wrote.  A 
questionnaire  sent  to  Morrison  by  attorney 
Weber  concerned  PLN s pending  federal 
lawsuit  challenging  the  FDOC’s  total  ban 
on  PLN  due  to  its  advertising  content.  The 
appellate  court  noted  that  the  questionnaire 
was  not  listed  as  a prohibited  item  under 
the  FDOC’s  mail  rules,  which  require  that 
correspondence  from  attorneys  be  opened 
in  a prisoner’s  presence. 

As  such,  the  case  was  reversed  and 
remanded  for  the  trial  court  to  rule  on  Mor- 
rison’s motion  to  supplement  his  petition, 
and  for  further  proceedings.  See:  Morrison 
v.  Florida  Department  of  Corrections,  153 
So. 3d  981  (Fla.  Dist.  Ct.  App.  1st  Dist. 
2015).  H 
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FIYA  GIRLS  has  a new  address! 

VIP  CAT  5 HAS  OVER  A COUPLE  THOUSAND  CHOICES  ONLY  $15.00 
FREE  S/H  27, -CAT  32 1 (VIP  CAT  6 HAS  OVER  A COUPLE  THOUSAND 
CHOICES  ONLY  $15.00  FREE  S/H  33-CAT  38)  VIP  CAT  5 AND  6 CONSIST 
OF  “ONLY  WHITE”  Camel  TOE  SHOTS,  BIKINI  SHOTS,  CURVY  MODELS 
PETITE  MODELS.  LATINO  MODELS.  BEACH  SHOTS,  BED  ROOM 
SHOTS.  G STRING  SHOTS  MINI  SKIRTS , LATEX,  SPANDEX,  FITNESS 
MODELS  ARMATURE  PORN  STARS.  MICRO  THONGS,  BOOTY  SHORTS 
TIGHT  JEANS.  BLONDES,  REDHEADS.  BRUNETTES  BIG  BREAST 
SUM  WAIST  BIG  BOOTIES.  EROTIC  POSES,  COLLEGE  COEDS  HUGE 
CAMEL  TOES,  “NEW  ANMIE  SLUTS  THEY  ARE  SUPER  HOT! 

VIP  CAT  7 CONSIST  OF  BLACK  AN  LATINO  BIG  BOOTY  VERY  CURVY 
MODELS.  STRIPPERS.  PORN  STARTS  ALL  HOT  SHOTS!!  IT  HAS  OVER 
A COUPLE  THOUSAND  TO  CHOOSE  FROM,  ONLY  $15.00  FREE  S/H 
TO  GET  A STARTER  CATALOG  SEND  A SA  S E AND  5 STAMPS  AND 
SAY  IF  U WANT  CAT  18  THAT  HAS  ALL  BLACK  GIRLS  OR  CAT  19  HAS 
ALL  WHITE  GIRLS.  ALL  CATALOGS  LISTED  ABOVE  ARE  NON  NUDE. 
lSE  MAKE  ALL  PAYMENTS  TO: 

FIYA  GIRLS 
P.O.  BOX  112118 
HOUSTON,  TX  77293 


U.L  WHITE  GIRLS 
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Whether  Private  Actors  Entitled  to  Qualified 
Immunity  Bypassed  Due  to  Factual  Dispute 


The  First  Circuit  Court  of  Appeals 
declined  to  rule  on  a question  of 
whether  qualified  immunity  is  categorically 
unavailable  to  private  medical  contractors 
because  disputed  issues  of  material  fact 
remained  in  the  case. 

Before  the  appellate  court  was  the 
interlocutory  appeal  of  a Maine  federal 
district  court’s  denial  of  summary  judgment 
based  on  qualified  immunity  The  First 
Circuit  noted  it  had  jurisdiction  only  to 
the  extent  the  appeal  rested  on  legal  rather 
than  factual  grounds. 

The  defendants  were  employees  of 
Corizon,  a private  contractor  that  pro- 
vided medical  services  to  prisoners  at  the 
Cumberland  County  Jail.  The  civil  rights 
action  was  filed  by  the  estate  of  Paul  Victor 
Galambos  III,  who  died  on  December  12, 
2008  as  a result  of  the  defendants’ deliberate 
indifference  to  his  serious  medical  needs 
after  he  injured  himself  and  was  placed  in 
a restraint  chair. 

The  defendants  - psychiatric  nurse 
practitioner  Michael  Trueworthy,  Regis- 
tered Nurse  Barbara  Walsh  and  Licensed 
Clinical  Social  Worker  Linda  Williams  - 
argued  their  performance  did  not  fall  so 
far  below  the  standard  of  care  as  to  con- 
stitute deliberate  indifference,  and  they 
were  thus  entitled  to  qualified  immunity. 
The  district  court  expressed  doubt  that 
the  defendants,  as  employees  of  a private 
company  performing  governmental  func- 
tions, would  be  entitled  to  a qualified 
immunity  defense. 

However,  the  court  did  not  reach  that 
question  due  to  genuine  issues  of  disputed 
facts  in  the  case.  Galambos  had  an  exten- 
sive history  of  mental  illness  and  substance 
abuse  that  was  known  to  the  defendants, 
and  the  complaint  alleged  he  went  into  a 
“rapid  regression  in  December  2008”  that 
led  to  self-destructive  and  suicidal  behavior. 

Trueworthy,  the  district  court  found, 
could  be  held  liable  for  “the  decision  to 
order  a stop  to  the  offering  of  prescribed 
[psychotropic]  medications  on  December 
1.”  Walsh  was  directly  involved  in  Galam- 
bos’ care,  and  his  naked  “swan  dive”  from  a 
table  in  his  cell  on  December  8 “deserved 
an  emergency  response”  or  “demonstrated  a 
need  to  change  the  permissive  approach  to 
Galambos’  refusal  to  take  his  medication,” 


the  court  wrote.  The  fact  that  Galambos 
was  not  sent  to  an  emergency  room  on 
December  8 was  likely  because  he  had  been 
sent  to  a hospital  about  a week  earlier  after 
stabbing  himself  in  the  neck  with  a pencil. 
Finally,  the  placement  of  Galambos  in  a 
restraint  chair  when  he  had  broken  ribs 
could  be  viewed  as  deliberate  indifference 
to  his  medical  needs. 

While  Williams  may  have  taken 
affirmative  steps  at  “each  new  stage  of 
Galambos’s  slide  into  psychosis,”  the  court 
expressed  concern  as  to  “the  nature  of 


Michael B.  Kingsley, a pre-trial  de- 
tainee  in  a Wisconsin  countyjail,  filed 
a § 1983  federal  civil  rights  action  alleging 
that  deputies  had  used  excessive  force  and 
inflicted  serious  injuries  when  they  removed 
him  from  his  cell.  At  trial,  the  jury  found  for 
the  defendants  and  Kingsley’s  appeal  was  de- 
nied by  the  Seventh  Circuit.  However,  in  an 
important  decision  that  affects  only  pretrial 
detainees  but  lays  important  groundwork  for 
excessive  force  claims  involving  convicted 
prisoners,  the  Supreme  Court  reversed. 

On  June  22,  2015,  in  a 5-4  decision, 
the  Court  framed  the  issue  as  follows: 
“[WJhether,  to  prove  an  excessive  force 
claim,  a pretrial  detainee  must  show  that 
the  officers  were  ‘subjectively’  aware  that 
their  use  of  force  was  unreasonable,  or 
only  that  the  officers’  use  of  that  force  was 
‘objectively’  unreasonable.  We  conclude 
that  the  latter  standard  is  the  correct  one.” 

Jail  staff,  including  Sergeant  Stan 
Hendrickson  and  Deputy  Fritz  Degner,  had 
removed  Kingsley  from  his  cell  in  handcuffs 
after  he  refused  to  remove  a piece  of  paper 
from  a light  fixture.  Kingsley  was  injured 
during  the  May  2010  cell  extraction,  and 
in  a subsequent  lawsuit  alleged  the  deputies 
had  used  excessive  force,  including  slam- 
ming his  head  against  a concrete  bunk  while 
he  was  cuffed.  The  deputies  denied  his  ac- 
cusations. The  parties  did  agree,  according 
to  the  opinion,  that  “Hendrickson  directed 
Degner  to  stun  Kingsley  with  a Taser; 


her  response”  based  on  all  the  facts  in  the 
case.  As  the  adequacy  of  the  defendants’ 
actions  was  disputed,  a jury  must  resolve 
that  dispute. 

Accordingly,  the  First  Circuit  dis- 
missed the  appeal  for  lack  of  jurisdiction 
as  it  only  had  authority  to  rule  on  the  legal 
issue  of  qualified  immunity  and  could  not 
resolve  factual  disputes.  See:  Cady  v.  Walsh, 
753  F.3d  348  (1st  Cir.  2014). 

Following  remand,  the  case  was  sched- 
uled for  trial  but  settled  in  October  2014 
under  confidential  terms. 


Degner  applied  a Taser  to  Kingsley’s  back 
for  approximately  five  seconds;  the  officers 
then  left  the  handcuffed  Kingsley  alone 
in  the  receiving  cell;  and  officers  returned 
to  the  cell  15  minutes  later  and  removed 
Kingsley’s  handcuffs.” 

The  district  court  denied  the  deputies’ 
motion  to  dismiss  and  the  case  proceeded 
to  trial.  At  the  close  of  evidence,  the  court 
instructed  the  jury  as  follows:  “Excessive 
force  means  force  applied  recklessly  that  is 
unreasonable  in  light  of  the  facts  and  cir- 
cumstances of  the  time.  Thus,  to  succeed  on 
his  claim  of  excessive  use  of  force,  plaintiff 
must  prove  each  of  the  following  factors  by 
a preponderance  of  the  evidence....” 

Kingsley  objected  to  the  instruction, 
arguing  that  “the  correct  standard  forjudg- 
ing a pretrial  detainee’s  excessive  force  claim 
is  objective  unreasonableness,” the  Supreme 
Court  noted.  The  jury  instruction,  Kingsley 
said,  “did  not  hew  to  that  standard.” 

The  Court  wrote  that  the  doctrine  of 
objective  reasonableness  turns  on  the  “facts 
and  circumstances  of  each  particular  case,” 
citing  Graham  v.  Connor,  490  U.S.  386 
(1989),  using  the  perspective  of  “a  reason- 
able officer  on  the  scene....”  However,  it 
should  “also  account  for  the  ‘legitimate 
interests  that  stem  from  [the  government’s] 
need  to  manage  the  facility  in  which  the 
individual  is  detained,’  appropriately  defer- 
ring to  ‘policies  and  practices  that  in  th[e] 
judgment’  of  jail  officials  ‘are  needed  to 
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preserve  internal  order  and  discipline  and 
to  maintain  institutional  security.’” 

The  Supreme  Court  dismissed  the 
defendants’ argument  that  a subjective  stan- 
dard was  appropriate  in  this  case,  stating 
that  an  objective  standard  was  “workable” 
and  “adequately  protects  an  officer  who  acts 
in  good  faith.”  Thus,  the  Court  concluded 
that  for  the  purpose  of  excessive  force 
claims  brought  by  pretrial  detainees,  a stan- 
dard of  objective  reasonableness  controls. 


While  finding  the  district  court’s  “sub- 
jective” analysis  inappropriate,  the  Court 
limited  the  scope  of  its  ruling  to  claims 
brought  by  pretrial  detainees  under  the  Four- 
teenth Amendment,  declining  to  extend  it 
to  convicted  prisoners,  whose  excessive  force 
claims  are  controlled  by  the  Eighth  Amend- 
ment’s deliberate  indifference  standard. 

The  Supreme  Court  acknowledged  “that 
our  view  that  an  objective  standard  is  appro- 
priate in  the  context  of  excessive  force  claims 


brought  by  pretrial  detainees  pursuant  to  the 
Fourteenth  Amendment  may  raise  questions 
about  the  use  of  a subjective  standard  in  the 
context  of  excessive  force  claims  brought  by 
convicted  prisoners.  We  are  not  confronted 
with  such  a claim,  however,  so  we  need  not 
address  that  issue  today.” 

The  case  was  remanded  for  further 
proceedings.  See:  Kingsley  v.  Hendrickson, 
U.S.  Supreme  Court,  Case  No.  14-6368; 
2015  U.S.  LEXIS  4073.  FJ 


CHEAP  SENTEL  INTERNATIONAL  CALLS 

Save  on  International  Calls  with  Sentel.  Sentel  prides  on  delivering  cheap  international  calls 
to  Federal  Inmates  whether  they  use  our  local  Numbers  or  any  Virtual  Numbers  outside  their 
local  calling  area  within  our  Network. 

On  top  of  that,  inmates  can  save  even  more  with  our  promotional  offers.  The  more  you  buy  the 
more  you  save.  Inmates  can  earn  up  to  15%  of  extra  credit  on  top  of  the  purchased  amount. 
Sentel  offers  referrals  incentives  up  to  $10  shared  between  both  inmates. 
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$5  for  each  New  customer 
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Disciplinary  Self-Help  Litigation  Manual,  Second  Edition 
Dan  Manville 

ISBN:  978-0-9819385-2-3  • Paperback,  368  pages 

The  Disciplinary  Self-Help  Litigation  Manual,  Second  Edition,  by  Dan  Manville,  is  the  third  in  a series  of  books  by  Prison 
Legal  News  Publishing.  It  is  designed  to  inform  prisoners  of  their  rights  when  faced  with  the  consequences  of  a 
disciplinary  hearing. This  authoritative  and  comprehensive  work  educates  prisoners  about  their  rights  throughout 
this  process  and  helps  guide  them  at  all  stages,  from  administrative  hearing  through  litigation.  The  Manual  is  an 
invaluable  how-to  guide  that  offers  step-by-step  information  for  both  state  and  federal  prisoners,  and  includes  a 
50-state  analysis  of  relevant  case  law  and  an  extensive  case  law  citation  index. 


The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  $49.95 

Brandon  Sample 

ISBN:  978-0-9819385-1-6  • Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of  books  by  Prison  Legal  News  Publishing 
designed  to  help  pro-se  prisoner  litigants  identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This 
book  is  an  invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts  have  granted  habeas  relief 
to  prisoners  whose  attorneys  provided  ineffective  assistance  of  counsel. 


Prisoners'  Guerrilla  Handbook  to  Correspondence  Programs 

in  the  United  States  and  Canada,  3rd  Edition  special  sale  price: 

Jon  Marc  Taylor  $35 

ISBN:  978-0-9819385-0-9  • Paperback,  224  pages 

Author  Jon  Marc  Taylor's  third  edition  of  the  Prisoners'  Guerrilla  Handbook  to  Correspondence  Programs  in  the  United 
States  and  Canada  is  the  latest  version  of  this  unique  and  highly  successful  guidebook  for  the  prisoner-student.  This 
invaluable  tool  and  how-to  manual  provides  the  reader  with  step-by-step  instructions  to  find  the  appropriate  edu- 
cation program  for  correspondence  high  school,  vocational,  paralegal,  undergraduate  and  graduate  courses  offered 
in  the  U.S.  and  Canada.  This  is  the  second  book  published  by  Prison  Legal  News  Publishing. 


Prisoners'  Self-Help  Litigation  Manual,  4th  Edition  $45.95 

John  Boston  & Dan  Manville 

ISBN:  978-0-1 953744-0-7  • Paperback,  960  pages 

The  Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition,  is  an  indispensable  guide  for  pris- 
oner litigants  and  prisoner  advocates  seeking  to  understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to 
protect  those  rights.  Clear,  comprehensive,  practical  advice  provides  prisoners  with  everything  they  need  to  know 
about  conditions  of  confinement,  civil  liberties  in  prison,  procedural  due  process,  the  legal  system,  howto  actually 
litigate,  conducting  effective  legal  research  and  writing  legal  documents.  It  is  a roadmap  on  how  to  win  lawsuits. 


□ Disciplinary  Self-Help 

Litigation  Manual 

Order  by  mail,  phone,  or  online. 

By:  □ check  □ new  postage  stamps 

Amount  enclosed 

□ credit  card  □ money  order 

□ The  Habeas  Citebook 

□ Prisoners'  Guerrilla  Handbook 
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Manual 
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Shipping  included  in  all  prices. 
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Alabama:  U.S.  Marshals  used  a tip 
line  to  locate  and  arrest  the  third  and  final 
prisoner  who  escaped  from  the  Choctaw 
County  Jail  on  December  14,  2014.  De- 
marcus  Woodard,  Gemayel  Culbert  and 
Justin  Terrell  Gordon  lured  a guard  into 
their  cell  and  overpowered  him  before  ab- 
sconding. Gordon  and  Culbert  were  located 
separately  in  the  hours  that  followed  the 
escape,  while  Woodard  was  captured  at  a 
Tuscaloosa-area  apartment  the  next  day 
based  on  an  anonymous  tip. 

Arizona:  On  January  3, 2015,  Bernard 
Stewart,  47,  died  from  an  apparent  suicide 
at  the  Arizona  State  Prison  Complex  in 
Eyman.  Another  state  prisoner,  Donald 
Condra,  51,  also  died  from  an  apparent 
suicide  at  AS  PC  Lewis  on  December  25, 
2014.  According  to  a news  release  from 
the  Arizona  Department  of  Corrections, 
all  deaths  are  investigated  in  consultation 
with  the  Maricopa  County  Medical  Ex- 
aminer’s office. 

Bangladesh:  Prison  guard  Ratan  Khan 
died  at  the  Dhaka  Central  Jail  on  Decem- 
ber 11,  2014  after  being  electrocuted  in  a 
strange  accident.  Khan  was  attempting  to  dry 
laundry  on  an  outdoor  line  when  he  came 
into  contact  with  a live  electrical  wire.  He 
was  rushed  to  Dhaka  Medical  College  and 
Hospital,  but  pronounced  dead  on  arrival. 

Brazil:  Since  January  2013  there  have 
been  at  least  75  murders  within  the  walls  of 
the  violent  and  overcrowded  Pedrinhas  peni- 
tentiary complex  in  Sao  Luis.  In  response  to 
a year-long  investigation  into  violence  and 
corruption,  Brazilian  police  arrested  prison 
unit  director  Claudio  Barcelos  on  September 
15,  2014  on  charges  of  facilitating  escapes. 
PLN  has  reported  extensively  on  dangerous 
conditions  in  Brazilian  prisons.  [E.g.,  see: 
PLN,  Feb.  2015,  p.46]. 

California:  Lisa  Nichole  Leroy,  a 
teacher  at  the  Pitchess  Detention  Center 
in  Castaic,was  charged  in  November  2014 
with  one  misdemeanor  count  of  sexual  ac- 
tivity with  a detainee  in  a detention  facility 
and  unlawful  written  communication  with 
an  inmate,  officials  said.  Leroy  is  accused  of 
having  sexual  contact  with  a prisoner  in  a 
classroom  at  the  jail;  she  had  also  exchanged 
letters  with  him.  On  February  19,  2015 
she  pleaded  no  contest  and  was  sentenced 
to  three  years’  probation,  40  hours  of  com- 
munity service  and  24  counseling  sessions. 

China:  In  1996,  China  executed  an 


News  in  Brief 

18-year-old  ethnic  Mongolian  man  named 
Huugjilt  for  rape  and  murder.  In  a rare 
move,  on  December  15,  2014  authorities 
cleared  him  and  offered  an  apology  to  his 
family.  News  agency  Xinhua  reported  that 
another  man  had  confessed  to  the  crimes 
in  2005,  and  a retrial  was  held  in  Novem- 
ber 2014.  The  Associated  Press  added  that 
Huugjilt ’s  family  had  received  about  $5,000 
from  the  court  and  could  claim  an  unspeci- 
fied amount  of  additional  compensation. 

China:  Penal  sentences  in  China  can 
be  commuted  if  prisoners  develop  “im- 
portant technical  innovations,”  the  Beijing 
Youth  Daily  newspaper  reported  in  January 
2015.  However,  some  enterprising  prison- 
ers who  have  financial  means  are  buying 
other  people’s  inventions,  patenting  them 
and  passing  them  off  as  their  own  to  obtain 
sentence  reductions. The  cost  for  the  patents 
range  from  around  $1,100  to  almost  $10,000. 
“Some  rich  people  come  to  us  right  after  they 
get  into  trouble  and  before  they  go  to  jail,” 
said  one  intellectual  property  agent. 

France:  The  UK’s  Telegraph  reported 
on  January  6,  2015  that  French  prison 
guards  had  issued  a warning  that  a facility  in 
Marseille  had  become  a “holiday  camp.”The 
advisory  came  after  prisoners  at  the  facil- 
ity posted  more  than  100  Facebook  selfies, 
posing  with  cash,  drugs  and  cell  phones. 
Investigations  have  been  launched  into  the 
social  media  postings  from  the  Baumettes 
Prison  to  determine  how  the  contraband 
got  through  security,  and  several  of  the 
prisoners  who  posted  on  Facebook  now  face 
additional  charges.  The  Baumettes  Prison, 
also  known  as  the  Centre  Penitentiaire  de 
Marseille,  was  singled  out  in  a 2012  report 
for  “inhuman”  conditions. 

Florida:  On  November  17, 2014,  two 
people  were  injured  and  25  to  30  vehicles 
severely  damaged  when  a tornado  touched 
down  at  the  Calhoun  Correctional  Institu- 
tion near  Blountstown.  Perimeter  fencing  at 
the  facility  was  destroyed  by  strong  winds, 
resulting  in  a number  of  sheriff’s  deputies, 
prison  employees  and  Highway  Patrol  of- 
ficers being  stationed  outside  to  prevent 
escapes.  Calhoun  County  Sheriff  Glenn 
Kimbrel  said  there  were  no  other  reports 
of  damage  or  injuries  in  the  area. 

Florida:  Dade  Correctional  Institution 
prisoner  Ronald  “Psycho”  McCoy  hitched 
a ride  in  an  outgoing  trash  cart  and  walked 
away  from  the  prison  on  October  31,2014. 


The  facility  had  been  troubled  for  years  with 
security  breaches  and  allegations  of  corrup- 
tion and  prisoner  abuse,  and  the  escape  led 
to  yet  more  criticism  of  the  state  Depart- 
ment of  Corrections.  Florida  City  Mayor 
Otis  T.  Wallace  demanded  to  know  why  the 
Florida  Department  of  Law  Enforcement 
was  not  notified  immediately  following  the 
escape;  the  delay  gave  McCoy  a head  start 
of  as  much  as  nine  hours.  McCoy,  who  was 
serving  two  life  sentences  for  armed  rob- 
bery, was  recaptured  three  days  later. 

Georgia:  A guard  at  the  CCA-operated 
McRae  Correctional  Facility  was  arrested 
on  December  16,  2014  and  charged  with 
bringing  tequila,  medication  and  cigarettes 
into  the  prison.  Telfair  County  Sheriff  Chris 
Steverson  announced  the  arrest  of  Anna 
Marie  McDonald  after  a joint  investigation 
by  his  office  and  prison  officials.  McDonald 
was  caught  with  two  16-ounce  water  bottles 
containing  suspected  tequila,  about  400 
vacuum-sealed  cigarettes  and  30  Amlodipine 
tablets,  Steverson  said  in  a press  release. 

Georgia:  On  October  20, 2014,  Alvin 
Cross,  Jr.  pleaded  guilty  to  drug  possession 
and  a probation  violation  after  sending  a 
text  message  to  a wrong  number.  Specifi- 
cally, Cross  accidentally  sent  the  following 
message  to  his  probation  officer:  “You  have 
some  weed?”The  officer  notified  police,  who 
executed  a search  warrant  and  discovered  a 
bag  of  cocaine  in  Cross’  residence.  He  was 
sentenced  to  one  year  in  prison  for  the  drug 
possession  charge  plus  one  year  for  violating 
the  terms  of  his  probation. 

Hawaii:  A female  prisoner  at  the  Maui 
Community  Correctional  Center  said  she 
was  threatened  and  faced  retaliation  for 
reporting  a sexual  assault  by  guard  James 
Siugpiyemal.  An  attorney  for  the  unnamed 
victim  said  he  feared  the  retaliation  would 
affect  his  client’s  upcoming  parole  hear- 
ing. On  October  24, 2014,  a Maui  County 
grand  jury  indicted  Siugpiyemal  on  three 
counts  of  second-degree  sexual  assault  and 
two  counts  of  third-degree  sexual  assault, 
according  to  police  officials.  The  victim 
has  since  been  transferred  to  the  Women’s 
Community  Correctional  Center  on  Oahu. 

Illinois:  Pamela  Bruce,  a former  Cook 
County  jail  guard,  was  sentenced  on  No- 
vember 18, 2014  to  two  years  of  probation 
for  ordering  and  taking  part  in  the  beating 
of  a mentally  ill  prisoner,  Kyle  Pillischafske, 
in  2012.  Judge  James  Linn  explained  the 
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lenient  sentence:  “But  for  one  miserable 
day,  she’s  led  a pretty  good  life,”  he  said. 
“She’s  already  a convicted  felon,  and  she’s 
disgraced  herself  and  she’s  embarrassed 
herself  in  front  of  her  family....  There’s  no 
possibility  of  this  repeating  itself.”  Bruce’s 
co-defendant  and  one-time  friend,  Delphia 
Sawyer,  who  testified  against  her,  pleaded 
guilty  to  one  count  of  official  misconduct 
for  her  role  in  the  assault. 

Illinois:  A report  released  on  January 
16,2015  by  Chicago  Inspector  General  Joe 
M.  Ferguson  said  a city  worker  who  was  im- 
prisoned on  aggravated  driving  charges  was 
able  to  file  for,  and  receive,  federal  family 
leave  benefits  to  care  for  his  sick  daughter. 
Further,  when  that  time  off  was  exhausted, 
he  applied  for  and  was  granted  a personal 
leave  of  absence.  The  unnamed  employee 
used  a combination  of  paid  vacation  and 
sick  leave,  as  well  as  unpaid  Family  and 
Medical  Leave  Act  and  personal  leave,  to 
cover  about  seven  months  he  spent  in  prison 
in  2013. The  report  said  his  actions  violated 
several  city  personnel  rules  and  amounted 
to  falsification  of  employment  records.  He 
would  have  been  fired  but  retired  during 
the  investigation. 

Israel:  On  December  4,  2014,  Israeli 
police  announced  the  arrest  of  a 20-year-old 
prison  employee  for  attempting  to  smuggle 
a cell  phone  to  a detainee  for  a €2,000 
bribe.  He  was  the  third  employee  to  face 
smuggling  charges  at  the  Shikma  Prison  in 
Ashkelon,  southern  Israel.  The  number  of 
contraband  cell  phones  is  said  to  be  increas- 
ing as  they  are  not  only  used  by  “militant 
groups”  but  also  by  prisoners  seeking  to 
maintain  contact  with  their  families  after 
visitation  was  banned  for  security  reasons. 

Maine:  A female  prisoner  at  the  Two 
Bridges  Regional  Jail  was  charged  with 
attempted  aggravated  assault  for  squeez- 
ing her  breast  milk  into  another  prisoner’s 
drink.  According  to  a December  2,  2014 
indictment  issued  by  the  Lincoln  County 
grand  jury,  Susan  M.  Doray  was  charged 
with  aggravated  assault,  trafficking  in  prison 
contraband  and  violating  conditions  of 
release.  She  had  been  investigated  as  one 
of  six  prisoners  who  possessed  or  tested 
positive  for  Suboxone  and  amphetamines 
at  the  jail,  and  admitted  to  the  breast  milk 
incident  during  an  interview. 

Mississippi:  Management  & Train- 


ing Corporation  (MTC),  the  Utah-based 
company  that  operates  the  Walnut  Grove 
Correctional  Facility  along  with  three  other 
prisons  in  the  state,  is  the  latest  private 
prison  contractor  to  come  under  scrutiny 
after  stabbings  on  November  13,2014  that 
left  two  prisoners  injured.  The  ACLU  and 
Southern  Poverty  Law  Center  are  seek- 
ing class- action  certification  for  a lawsuit 
against  the  East  Mississippi  Correctional 
Facility,  which  MTC  also  operates.  The 
suit  claims  that  prisoners,  most  of  whom 
are  mentally  ill,  are  beaten,  exploited  and 
mistreated  at  the  facility.  [See:  PLN,  Jan. 
2014,  p.24], 

Mississippi:  After  a prisoner  escaped 
from  the  Alcorn  County  jail  for  the  sec- 
ond time,  the  jail’s  warden,  Irb  Benjamin, 
announced  his  resignation  on  December 
1,  2014.  The  former  lawmaker’s  company, 
Mississippi  Correctional  Management,  Inc. 
(MCM),  provided  consultation  services  to 
several  counties,  and  Benjamin  oversaw  the 
management  of  two  jails.  Alcorn  County 
Supervisor  Lowell  Hinton  suggested  that 
the  jail  might  need  “fresher  eyes”  after  the 
escapes.  Hinton  said  he  did  not  know  how 
much  the  county  paid  either  Benjamin  or 

MCM. 

Mississippi:  In  November  2014,  police 
arrested  a teacher  and  a guard  who  were 
involved  in  separate  incidents  at  the  MTC- 
run  Walnut  Grove  Correctional  Facility.  On 
November  20, 2014,  Freda  Stuart,  58,  was 
charged  with  having  sex  with  a prisoner  in 
a classroom  closet.  Earlier  the  same  week, 
guard  RomeloweT.  Lofton,  19, was  arrested 
as  he  attempted  to  smuggle  cigarettes  and  a 
cell  phone  into  the  facility.  PLN  has  previ- 
ously reported  on  incidents  at  the  troubled 
Walnut  Grove  facility,  which  remains  under 
federal  oversight  due  to  violence  and  other 
issues.  [See:  PLN,  Nov.  2013,  p.30]. 

Missouri:  Ferguson  city  jail  guard  Ja- 
ris  Hayden,  29,  arrested  on  November  12, 
2014,  was  expected  to  plead  not  guilty  to  al- 
legations that  he  raped  a pregnant  prisoner 
in  his  custody.  He  also  faces  a civil  lawsuit 
filed  by  the  victim,  who  claims  the  rape  is 
just  one  more  incident  of  corruption  in  the 
troubled  city  recently  made  infamous  for 
the  shooting  of  Michael  Brown  by  police 
officer  Darren  Wilson.  The  victim,  identi- 
fied only  as  J.W.  to  protect  her  privacy, 
was  sexually  assaulted  after  being  jailed 
for  giving  a false  name  during  a traffic 
stop.  Hayden  has  since  been  released  on 
110,000  bond. 


Nevada:  A former  substance  abuse 
counselor  filed  a sex  discrimination  suit 
against  the  Nevada  prison  system  on  Janu- 
ary 5, 2015.  Kathleen  Minard  worked  at  the 
High  Desert  State  Prison  and  was  also  as- 
signed to  the  Southern  Desert  Correctional 
Center  and  Florence  McClure  Women’s 
Correctional  Center.  Her  suit  complains 
that  she  was  “constantly  and  continuously 
subjected  to  a hostile  work  environment, 
enduring  intimidation,  harassment,  and 
retaliation  by  her  immediate  managers” 
during  the  course  of  her  employment  from 
August  2006  through  March  16,  2011. 
Minard  said  she  has  also  been  diagnosed 
with  post-traumatic  stress  disorder. 

New  Jersey:  On  December  4,  2014, 
former  Essex  County  assistant  prosecutor 
Brian  Kapalin,  67,  pleaded  guilty  to  con- 
spiring to  smuggle  marijuana  and  tobacco 
to  federal  prisoners  being  held  at  the  Essex 
County  jail.  Kapalin  admitted  receiving 
$500  for  each  contraband  delivery  that  he 
made  between  September  2013  and  May 
2014.  He  was  sentenced  on  March  18, 
2015  to  one  month  in  jail  and  three  years  of 
supervised  release  that  included  a period  of 
home  confinement.  Another  participant  in 
the  smuggling  scheme,  Muhammad  Subpu- 
nallah,  made  payments  to  Kapalin  on  behalf 
of  the  prisoners;  Subpunallah  pleaded  guilty 
to  related  charges  on  March  30, 2015. 

New  Jersey:  Amit  Bornstein,  22,  died 
shortly  after  a confrontation  with  Mon- 
mouth County  jail  guards  in  2010.  On 
November  21, 2014,  the  Asbury  Park  Press 
released  video  surveillance  footage  that 
showed  Bornstein  first  having  an  alterca- 
tion with  the  guards,  then  restrained  in  a 
hallway,  then  motionless  as  a nurse  attended 
to  him.  Monmouth  County  officials  had 
fought  the  release  of  the  video;  investigating 
authorities  determined  that  jail  staff  had 
acted  within  reason.  Bornstein’s  family  filed 
a wrongful  death  lawsuit,  but  on  March  6, 
2015  a jury  determined  that  the  defendants 
had  not  violated  Bornstein’s  civil  rights  by 
using  excessive  force. 

New  Mexico:  On  December  16,2014, 
Josephine  McAllister  was  searched  by  at 
least  four  officers  while  being  booked  into 
Albuquerque’s  Metropolitan  Detention 
Center  on  stolen  credit  card  charges.  She 
now  faces  additional  charges  of  taking 
contraband  into  a place  of  imprisonment 
after  a prisoner  discovered  an  abandoned 
handgun  in  a bathroom  trash  can  at  the 
jail.  The  firearm  was  traced  to  McAllister, 
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who  is  accused  of  smuggling  the  weapon 
into  the  facility  in  her  genitals.  Police  do 
not  believe  she  intended  to  use  the  gun  or 
give  it  to  other  prisoners. 

North  Carolina:  John  Monguillot,  a 
North  Carolina  state  prison  official  who 
lost  his  job  following  the  March  2014 
dehydration  death  of  prisoner  Michael  An- 
thony Kerr  [see:  PLN, May  2015, p.60], was 
rehired  as  a psychological  services  coordina- 
tor at  the  Marion  Correctional  Institution. 
He  further  challenged  his  demotion,  and 
WRAL.com  reported  on  May  21,  2015 
that  a settlement  had  been  reached  with 
the  state  to  fully  reinstate  him,  transfer  him 
to  the  Forsyth  Correctional  Center  with  a 
new  title  and  higher  salary,  and  award  him 
back  pay  and  attorney’s  fees. 

Ohio:  Convicted  murderer  Nicholas 
Stanishia,  his  prison-psychologist  girlfriend 
Marcia  Weber  and  three  other  people  were 
indicted  in  October  2014  for  their  roles  in 
a plot  to  threaten  a man  who  was  a witness 
to  Stanishia’s  crime.  Stanishia  had  received 
a life  sentence  and  believed  he  would  be 
released  if  the  witness  recanted.  Stanishia, 
Weber  and  their  accomplices  hired  a private 
investigator  to  locate  the  witness  and  his 
family  in  Pennsylvania,  then  intimated  that 
Stanishia’s  Aryan  Brotherhood  connections 
on  the  outside  could  harm  them  if  the 
witness  did  not  recant.  All  five  defendants 
were  charged  with  three  counts  related  to 
interstate  conspiracy. 

Ohio:  Two  prisoners  committed  sui- 
cide within  one  week  in  January  2015  at 
the  Licking  County  Jail  in  Newark.  Spencer 
McLaughlin,  46,  died  on  January  14,  two 


days  after  hanging  himself  with  a bed  sheet, 
while  Jeffrey  Skeele,27,who  died  onjanu- 
ary  17,  also  committed  suicide  by  hanging. 
“In  my  opinion,  I don’t  think  the  inmates 
were  properly  looked  at  when  they  came 
in  and  when  they  do  rounds,”  said  Skeele’s 
father.  Five  staff  members  at  the  jail  were 
fired  in  late  2014  after  prisoner  Stanton 
Deeley,  67,  committed  suicide. 

Oklahoma:  A GEO  Group-operated 
prison  in  Lawton  was  the  site  of  a phone- 
based  fraud  scheme  that  netted  prisoner 
Sean  Siwek  nearly  1130,000  in  ill-gotten 
gains,  as  well  as  additional  prison  time. 
Siwek  arranged  for  contraband  cell  phones 
to  be  delivered  to  the  facility  and  used  the 
phones  to  set  up  fake  profiles  on  voice- 
based  dating  lines.  He  and  other  prisoners 
would  then  make  “dates”  with  other  users 
on  the  dating  lines  who  sought  gay  or 
underage  sex.  Prior  to  a planned  meeting, 
Siwek  would  call  the  victim,  pretend  to  be 
law  enforcement  and  extort  money  from 
them.  He  was  indicted  in  December  2014. 

Oklahoma:  The  state  medical  exam- 
iner’s office  announced  that  Eric  Grimm, 
28,  died  of  a homicide  on  December  2,2014 
at  the  CCA-operated  Davis  Correctional 
Facility  in  Holdenville.  Grimm  was  found 
strangled  in  his  cell  at  the  private  prison. 
His  death  followed  the  October  26,  2014 
strangulation  death  of  22-year-old  Tony 
Czernicki  at  the  same  facility.  Hughes 
County  District  Attorney  Chris  Ross  said 
criminal  charges  were  expected  to  be  filed 
against  a prisoner  in  the  Czernicki  killing, 
but  an  investigation  into  Grimm’s  death 
remained  pending. 


Oklahoma:  Avalon  Correctional 
Services,  a for-profit  prison  operator,  was 
sued  on  November  18,  2014  along  with 
the  Oklahoma  Department  of  Corrections, 
a business  owner  and  three  of  his  business 
enterprises.  The  complaint  alleges  that  the 
businessman,  Abbas  Kazami  Kia,  raped 
work  release  prisoner  Cassie  Chambers. 
Chambers’  lawsuit  claims  that  Avalon  was 
aware  of  the  sexual  assault  but  continued 
to  supply  Kia  with  work  release  prison- 
ers in  exchange  for  monetary  kickbacks. 
Chambers  said  the  sexual  abuse  she  suffered 
“included  rape  and  oral  sex,”  and  Kia  told 
her  there  was  nothing  she  could  do  about 
it  because  “nobody  will  believe  an  inmate.” 

Oregon:  On  December  17,  2014, 
the  Portland  City  Council  responded  to 
calls  from  advocacy  groups  by  voting  to 
implement  a Socially  Responsible  Invest- 
ment (SRI)  policy  that  considers  corporate 
human  rights  abuses  in  making  the  city’s 
investment  decisions.  “We  applaud  the 
City  for  committing  to  socially  responsible 
investing  that  pays  attention  to  corporate 
human  rights  abuses  of  private  prisons 
and  other  companies  that  impact  people 
of  color,”  stated  Peter  Cervantes-Gautschi, 
co-director  of  Enlace,  an  organization  that 
coordinates  the  National  Private  Prison 
Divestment  Campaign.  Following  the 
unanimous  vote  approving  the  SRI  policy, 
Commissioner  Steve  Novick  stated,  “We 
hope  that  this  will  be  a model  for  other 
cities  and  municipalities  to  follow.” 

Pennsylvania:  The  Meadville  Tribune 
reported  on  January  17,2015  that  a former 
Crawford  County  jail  doctor  imprisoned 
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for  tax  evasion  in  2013  was  facing  new 
charges  for  allegedly  unlawfully  prescribing 
Suboxone,  a drug  used  for  the  treatment  of 
opioid  addiction.  Dr.  Richard  Moran  and 
three  other  people  are  accused  of  offering 
prescriptions  for  the  controlled  substance 
to  patients  without  physically  seeing  them. 
Moran  was  charged  with  six  counts  of 
violating  administration  of  a controlled 
substance  by  a practitioner  and  seven  counts 
of  conspiracy. 

Pennsylvania:  On  January  14,  2014, 
a major  fire  tore  through  the  140-year-old 
Northumberland  County  Prison,  forcing 
the  evacuation  of  more  than  200  prisoners. 
County  Commissioner  Chairman  Vinny 
Clausi  said  the  facility  appeared  to  be  a 
“total  loss.”The  prisoners  were  initially  kept 
under  heavy  guard  in  a nearby  church,  then 
transferred  to  state  prisons;  a neighboring 
county  also  agreed  to  accept  some  of  the 


prisoners.  The  cause  of  the  fire  was  not  im- 
mediately known. 

Pennsylvania:  Lawrence  County  jail 
guards  Michael  Antonio,  40,  and  Stephen 
Richard  Smith,  49,  were  fired  and  charged 
with  a bizarre  assault  on  prisoner  Steven 
Tedrow.  On  November  19,  2014,  Smith 
and  Antonio  were  arraigned  for  handcuffing 
Tedrow,  24,  to  a shower  stall  and  throwing 
boxes,  toilet  paper  rolls  and  water  balloons 
made  from  rubber  gloves  at  him  for  over 
half  an  hour.  The  assault,  which  was  wit- 
nessed by  eight  prisoners  and  four  guards, 
was  also  captured  on  surveillance  video. 
The  attack  stopped  after  a guard  who  was 
arriving  for  a new  shift  reportedly  “flipped 
out”  and  demanded  that  Tedrow  be  released 
from  the  shower. 

Philippines:  A raid  on  the  largest  jail 
in  the  Philippines  revealed  the  existence  of 
approximately  20  secret  luxury  cells  with 
air-conditioning,  strip  bars,  sex  dolls  and 
a jacuzzi,  along  with  methamphetamines. 
“They  are  here  to  serve  jail  time  but  in- 


stead, they’re  living  like  kings,”  said  Justice 
Secretary  Leila  de  Lima.  The  December 
15,2014  raid  was  conducted  at  the  Bilibid 
Prison  in  the  National  Capital  Region  and 
resulted  in  the  termination  of  jail  officials 
who  conspired  with  prisoners  to  operate 
the  luxury  cells. 

Texas:  A former  McLennan  County 
Justice  of  the  Peace  was  sentenced  to  nine 
months  in  federal  prison  and  a $5,000  fine  on 
November  19, 2014  after  pleading  guilty  to 
stealing  the  Social  Security  benefits  of  a man 
who  died.  Jean  Laster  Boone,  62,  had  power 
of  attorney  over  the  bank  account  of  her  long- 
time friend,  Robert  M.  Davis.  Inexplicably,  the 
Social  Security  Administration  continued  to 
deposit  Davis’  benefits  for  nearly  four  years 
after  his  death.  Laster  Boone  admitted  that 
she  had  used  over  $16,000  of  the  funds  for 
“fixing  stuff  up  around  the  house.”  At  the  time 
of  her  guilty  plea  she  was  already  serving  a 
3 -year  term  of  probation  on  state  charges  of 
falsifying  records. 

Texas:  On  December  11,2014,  a mis- 
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hap  during  riot  training  at  a CCA-operated 
prison  in  Raymondville  left  local  school- 
children  and  staff  sick,  community  officials 
and  parents  concerned,  and  CCA  struggling 
for  an  explanation.  Riot  control  gas  had 
been  deployed  during  training  activities  at 
the  prison  and  the  gas  traveled  about  a mile 
to  the  Myra  Green  Middle  School.  About 
15  children,  three  coaches  and  a principal 
who  were  outside  for  a physical  education 
class  when  the  gas  struck  had  to  be  given 
immediate  medical  attention.  CCA  spokes- 
man Steve  Owen  said  the  company  had 
provided  safety  information  to  the  school 
district  “to  assist  with  the  treatment  of  any 
short-term  effects  to  those  who  might  have 
been  exposed.” 

Texas:  The  mystery  of  the  whereabouts 
of  convicted  sex  offender  Kevin  Patrick 
Stoeser,who  escaped  from  the  Austin  Tran- 
sitional Center  in  October  2013,  was  solved 
by  a Labrador  Retriever  named  Carly.  The 


Austin-area  family  dog  brought  a human 
skull  home  to  her  owners.  The  skull  was 
positively  identified  through  DNA  testing  as 
belonging  to  Stoeser,  who  had  been  placed 
on  a list  of  the  U.S.  Marshals’  15  most-want- 
ed fugitives;  the  Marshals  Service  announced 
the  discovery  on  November  17, 2014.  “There 
is  no  determination  of  the  cause  of  death  or 
the  manner  of  death,”  Kendall  Crowns,  a 
deputy  medical  examiner  for  Travis  County, 
said  during  a news  conference. 

West  Virginia:  Preston  Chase  Thack- 
er, a 20-year-old  guard  employed  at  the 
Western  Regional  jail,  was  arrested  and 
suspended  without  pay  on  December  31, 
2014  after  a traffic  stop  revealed  he  was  in 
possession  of  74  grams  of  marijuana  and 
drug  paraphernalia.  He  was  charged  with 
felony  possession  of  a controlled  substance 
with  intent  to  deliver;  while  there  was 
no  immediate  evidence  that  Thacker  had 
carried  drugs  into  the  jail,  the  matter  was 


under  investigation. 

Wisconsin:  On  November  14,  2014, 
Madison-area  attorney  Steven  M.  Cohen, 
45,  pleaded  no  contest  to  felony  delivery  of 
illegal  articles  to  an  inmate,  misdemeanor 
obstructing  an  agency  and  misdemeanor 
disorderly  conduct.  “He  should  know 
better  than  to  do  this,”  said  Judge  W.  An- 
drew Voigt,  adding  that  he  hoped  Cohen 
would  not  do  “anything  quite  this  dumb 
again.”  Cohen  had  smuggled  toothbrushes, 
jelly  donuts,  boiled  eggs  and  a container 
of  crushed  red  pepper  to  a prisoner  at  the 
Columbia  Correctional  Institution  during 
an  approved  attorney- client  visit.  He  was 
sentenced  to  60  days  in  jail  and  two  years’ 
probation  on  the  misdemeanor  charges, 
and  deferred  prosecution  for  five  years  on 
the  felony  charge. 

United  Kingdom:  The  Standard  re- 
ported on  January  16,2015  that  a prisoner 
serving  time  at  HM  Prison  Wandsworth 
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News  In  Brief  (cont.) 


for  knifepoint  robberies  now  faces  an  addi- 
tional prison  term  for  attempting  to  import 
submachine  guns  through  the  Parcelforce 
postal  delivery  service.  Alexander  Mull- 
ings,  24,  had  ordered  the  weapons  using 
a contraband  cell  phone  and  planned  to 
resell  them  for  at  least  a 500%  profit.  The 
guns,  known  as  Scorpions,  are  the  same 
type  that  have  been  used  in  terror  attacks  in 
London  and  Paris.  On  February  26, 2015, 


Judge  David  Farrell  ordered  a probe  into 
security  at  Wandsworth  when  he  sentenced 
Mullings  to  life  in  prison  for  the  weapons 
smuggling  scheme. 

United  Kingdom:  Private  prison  op- 
erator G4S  announced  on  November  14, 
2014  that  prisoner  Darren  Ashcroft,  35, 
was  murdered  at  HM  Prison  Altcourse 
in  Liverpool.  In  May  2015,  prisoner  Keir 
Michael  received  a life  sentence  for  stabbing 
Ashcroft  to  death.  Michael,  41,  was  also 
sentenced  for  wounding  Ashcroft’s  cell- 
mate, Terry  Roderick,  who  had  intervened 


in  an  attempt  to  stop  the  fatal  attack. 

United  Kingdom:  In  November  2014, 
a 20-year-old  prisoner,  Adil  Habid,  died  at 
HM  Prison  Pentonville  after  choking  on 
a bundle  of  drugs  he  was  trying  to  sneak 
into  the  facility.  Habid  had  been  restrained 
and  removed  from  a visitation  area  after 
refusing  to  be  searched;  he  then  began  to 
experience  distress  and  guards  administered 
the  Heimlich  maneuver.  Paramedics  who 
arrived  at  the  prison  tried  to  remove  the 
packet  of  dmgs  with  forceps,  but  Habid  was 
pronounced  dead  at  the  scene. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur. Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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3.  The  Habeas  Citebook  (a  S49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201  pag- 
es. $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 1 
ucator  with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  378  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct.  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
The  New  Press,  303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein 
takes  an  intimate  look  at  the  effects  incarceration  has  on 
imprisoned  parents  and  their  children.  2016  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1 080  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Hanyers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by 

Scott  Christianson,  Northeastern  University  Press,  394  pages.  $18.95.  The 
best  overall  history  of  the  U.S.  prison  system  from  1492  through  the  20th 
century.  A must-read  for  understanding  how  little  things  P 
have  changed  in  U.S.  prisons  over  hundreds  of  years.  1026 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018  
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases,  includes  medications  to  avoid,  what  diet  to  follow  P 
and  exercises  to  perform,  plus  a bibliography.  1031  |__| 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes 

Denham,  263  pages.  $16.95.  Whether  a defendant  is  charged  with  misde- 
meanor disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable 
guide  for  those  who  want  to  support  family  members,  part-  P 
ners  or  friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  infor- 
mation on  how  to  handle  personal  injury  and  property  dam-  P 
age  claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  I | 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  P 
prosecution  and  adjudication.  1090  I I | 


Our  Bodies,  Ourselves,  by  The  Boston  Women’s  Health  Book  Collective, 
925  pages.  $26.00.  This  book  about  women’s  health  and  sexuality  has  been 
called  “America’s  best-selling  book  on  all  aspects  of  women’s 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  infor- 
mation on  basic  tricks  that  police  use  to  get  people  to  incrim- 
inate themselves.  1083  l__l 

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__| 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  settlement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355  pag- 
es. $49.95.  By  the  co-author  of  the  Prisoners’  Self-Help  Utzgatzon  Manual,  this 
book  provides  detailed  information  about  prisoners’  rights  in  disciplinary 
hearings  and  how  to  enforce  those  rights  in  court.  Includes  state-by-state 
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Greenwashing  Washington  State's  Prison 
System  in  a River  of  Sewage 

by  Rick  Anderson 


Greenwashing:  When  an  agency  or  com- 
pany spends  more  on  marketing  ajid  public 
relations  to  promote  the  perception  they  are 
environmentally  conscious  than  they  spend 
on  implementing  environmentally  conscious 
practices  and  policies. 

IN  2005,  EMBARKING  ON  A NEW-FOUND 

interest  in  creating  more  environmentally 
friendly  prisons,  the  Washington  State  De- 
partment of  Corrections  (DOC)  built  what 
it  claimed  was  the  nation’s  first  correctional 
building  to  achieve  a Leadership  in  Energy 
and  Environmental  Design  (LEED)  Gold 
rating.  There  was  a lot  of  back  patting  and 
official  ring  kissing. The  10,000-square-foot 
Jimmie  Evans  Training  Center  at  the  Mon- 
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roe  Correctional  Complex  (MCC)  north  of 
Seattle  includes  prisoner  classrooms  and 
a computer  lab.  Built  to  conserve  energy, 
the  training  center  featured  waterless  uri- 
nals and  a rainwater  system  used  to  flush 
low-flow  toilets.  Almost  a century  old,  the 
prison  was  going  green  and  this  time  it 
wasn’t  from  moss. 

The  Monroe  complex,  which  houses 
2,400  male  prisoners  in  separate  refor- 
matory, mental  health,  sex  offender  and 
minimum-security  units,  also  got  a new 
LEED-certified  maintenance  building  that 
year.  It  was  built  with  recycled  construc- 
tion materials  and  relied  on  more  natural 
lighting  from  windows  and  skylights.  The 
following  year,  2006,  prisoners  received 
some  green  attention.  A new  200-bed,  140 
million  Intensive  Management/Segrega- 
tion Unit  was  built  with  recycled  materials 
and  featured  rainwater-powered  toilets.  It 
was  the  department’s  first  Silver  LEED- 
certified  building  to  house  prisoners. 

In  an  April  2008  Prison  Legal  News 
story  about  the  new  unit,  writer  Matt 
Clarke  reported  that,  rain-fed  toilets  or  not, 
IMU  prisoners  were  still  being  “locked  in 
their  8-by-12-foot  cells  24-hours  a day,  with 
a nominal  one  hour  of  ‘recreation’  outside 
the  cell  five  days  a week.  They  are  allowed 
15-minute  showers  three  times  a week. 
Prisoners  are  observed  24  hours  a day  from 
an  elevated,  hi-tech  control  room  and  the 
172  security  cameras,  placed  throughout 
the  77,000-square-foot  building.  Prisoners 
are  limited  to  six  months  in  the  segregation 
unit,  but  can  stay  in  IMU  indefinitely.” 

The  new  lockup  looked  spiffy.  But  did 
the  trendy  new  building  do  anything  to 
aid  reform  or  curb  recidivism?  Noting  that 
Allison  Parker,  deputy  director  of  Human 


Rights  Watch,  described  solitary  confine- 
ment as  “cruel  and  unusual  punishment,” 
Clarke  observed  that,  all  in  all,  “The  green- 
est prison  is  an  empty  one.” 

Washington  corrections  leaders  and 
other  state  officials  nonetheless  celebrated 
their  new  Gold  and  Silver  LEED  rankings, 
the  first  steps  in  what  became  part  of  a 1500 
million  expansion  program.  Altogether, 
dozens  of  other  buildings  were  greened  at 
Washington  prisons  over  four  years. 

Yet,  despite  the  chest-pounding  - the 
Seattle  Times  hailed  it  as  “Green  Revolu- 
tion” - officials  weren’t  saying  much  about 
another  environmental  development  at 
Monroe:  While  they  were  attempting  to 
improve  the  light  and  air  within  the  prison, 
they  were  mucking  up  the  earth  and  water 
outside. 

Quietly,  they  were  struggling  to  pre- 
vent hundreds  of  thousands  of  gallons  of 
sewer  water  from  chronically  spilling  into 
wetland  ecosystems  and  the  nearby  pristine 
Skykomish  River,  whose  icy  headwaters 
collect  high  in  the  Cascade  Mountains.  In 

2006  - the  year  the  new  IMU  opened  - the 
prison  discharged  an  estimated  5,000  gal- 
lons of  sewage  into  the  river.  A pump  had 
failed,  cause  unknown.  It  was  the  beginning 
of  what  has  now  become  a tired  variation  of 
an  old  musical  refrain:  “A  Seepy  Lagoon....” 

A pair  of  vintage  sewage  lagoons  at 
MCC  were  going  from  bad  to  worse.  In 

2007  the  lagoons  were  flooded  by  rain  and 
began  to  overflow,  which  forced  the  prison 
to  unplug  an  abandoned  discharge  line  so 
the  flow  could  divert  into  the  Skykomish. 
An  estimated  16,000  gallons  of  sewage 
water  dumped  into  the  river  over  at  least 
two  days.  By  2012,  the  deteriorating  lagoons 
had  developed  into  a disaster  waiting  to 
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became  effective  on  February  11,  2014.  While  this  has  helped  millions  of  families  stay  connected 
across  state  lines,  it  did  nothing  for  prisoners  incarcerated  in  Washington  State  who  make  local  and 
intrastate  (in-state)  calls,  estimated  by  the  FCC  to  constitute  85%  of  all  prison  and  jail  calls. 

Studies  show  that  a prisoner’s  ability  to  communicate  with  family  and  friends  while  incarcerated 
results  in  a smoother  transition  upon  release  and  reduces  recidivism.  However,  excessive  phone  rates 
hamper  and  sometimes  eliminate  the  ability  of  prisoners  to  stay  in  touch  with  their  loved  ones. 

We  need  everyone  affected  by  this  issue,  including  prisoners’  family  members  and  attorneys,  to  sign 
on  to  the  WA  PPJ  Campaign  and  tell  us  how  they  have  been  impacted  by  high  prison  and  jail  phone 
rates.  This  can  be  done  by  accessing  the  Campaign’s  website:  www.wappj.org.  Testimonials  and 
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others  about  the  Washington  Prison  Phone  Justice  Campaign  and  encourage  them  to  join! 
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happen,  according  to  the  Washington  State 
Department  of  Ecology  (DOE).  A report 
from  that  year,  obtained  by  Prison  Legal 
News  and  written  by  Kevin  C.  Fitzpatrick, 
Ecology’s  Water  Quality  Section  Manager, 
said  a dike  separating  the  sewage  lagoons 
from  agricultural  land  and  the  Skykomish 
River  “is  at  risk  of  failure.  A dike  failure 
could  potentially  release  millions  of  gallons 
of  untreated  wastewater.” 

Asked  recently  by  PLN  how  serious 
this  now-three-year-old  dam-bursting 
threat  was,  Ecology  spokesperson  Larry 
Altose  stated,  “These  concerns  continue,” 
adding  that  the  DOC  is  seeking  funds  for 
a lagoon-replacement  project  that  would 
address  them.  “Ecology’s  Dam  Safety  Office 
visited  the  site  in  2003,” he  said  in  an  email. 
“The  report  from  that  inspection  is  attached. 
Dam  Safety  ranked  it  as  a low  hazard. This 
means  that  even  though  the  dam  is  under 
Ecology  jurisdiction,  it  does  not  require  our 
five-year  inspections.” 

But  the  provided  explanation  conflicts 
with  other  Ecology  statements.  The  report 
on  the  2003  lagoon  inspection  preceded 
the  2012  warning  by  more  than  a decade, 
and  said  officials  made  only  a “superficial” 
review  of  the  three-acre  main  lagoon.  Heavy 
sewage  settles  and  undergoes  pre- treatment 
there  before  being  sent  to  the  City  of  Mon- 
roe wastewater  treatment  plant  (WWTP). 
Even  superficially,  inspectors  found  “that 
erosion  has  likely  created  an  almost  vertical 
cut  along  the  upstream  slope  and  reservoir 
rim. ’’The  erosion  was  likely  caused  by  wave 
action,  a lack  of  erosion  protection  and 
poorly  compacted  earth. 

Inspectors  recommended  short-  and 
long-term  fixes  and  said  they  couldn’t  be 
sure  whether  the  lagoon  was  leaking  in 
some  spots  because  brush  and  undergrowth 
prevented  visual  inspection.  A future  lagoon 
failure  was  indeed  given  a low-level  ranking, 
but  that  was  based  on  the  likelihood  that  the 
hundreds  of  thousands  of  gallons  of  free- 
flowing  waste  would  gush  into  a pasture 
and  then  the  Skykomish  without  harming 
any  buildings  or  people  directly.  The  report 
didn’t  say  what  such  a break  would  do  to 
the  river.  Nor  did  it  predict  whether  the 
threat  of  failure  could  increase  in  the  next 
dozen  years.  However,  a separate  2012 
DOE  PowerPoint  presentation  discussing 
a lagoon  replacement  did:  “Pretreatment 


lagoon  dikes  determined  to  be  unsafe  by 
Dam  Safety,”  it  said  without  dispute. 

According  to  state  records,  a steady 
series  of  waste  spills  and  environmental 
screw  ups  at  MCC  date  back  to  at  least  the 
late  1990s.  Presumably,  the  main  prison  - a 
reformatory  that  opened  in  1908  with  11 
officers  and  30  prisoners  - has  a typical  his- 
tory of  spills  and  toxic  dumping  during  its 
century  of  operations,  most  of  it  predating 
environmental-protection  awareness.  The 
modern  day  problem  is  that,  while  DOC 
officials  are  readily  aware  of  current  threats, 
they  have  yet  to  resolve  them. 

The  cache  of  state  records  obtained  by 
PLNs  parent  operation,  the  Human  Rights 
Defense  Center  (HRDC),  reveals  that 
roughly  half-a-million  gallons  of  sewage 
water  and  other  contaminates  have  been 
negligently  dumped  or  accidentally  spilled 
from  the  Monroe  prison’s  wastewater  sys- 
tem over  the  last  eight  years,  polluting  rivers 
and  wetlands.  There  has  been  no  clear  as- 
sessment of  the  damage  this  has  caused,  and 
where  it  could  lead.  But  the  systemic  break- 
downs and  human  negligence  include  a 
nearly  400,000-gallon  spill  in  2012.  Caused 
by  an  effluent  pump  failure,  the  spill  went 
undiscovered  for  almost  four  days  while 
nobody  was  minding  the  wastewater  helm. 

The  state  DOE  has  regularly  investi- 
gated the  spills,  assessed  the  damage  and 
issued  warnings  or  notices  of  violations 
to  the  DOC,  though  it  has  not  levied 
any  sizeable  fines.  Under  then-Governor 
Daniel  Evans,  Washington  in  1970  was 
the  first  state  to  create  a Department  of 
Ecology  - preceding  the  launch  of  the 
federal  Environmental  Protection  Agency 
under  President  Richard  Nixon  later  that 
year  - and  has  earned  respect  as  a model 
agency.  The  DOE  hasn’t  in  the  past  shied 
from  taking  swift  action  when  the  DOC 
resorts  to  covering  up  or  ignoring  its  envi- 
ronmental failures. 

In  2004,  Ecology  fined  the  DOC 
160,000  for  falsifying  water  pollution 
reports.  That  took  place  at  the  old  federal 
prison-turned  state  prison,  McNeil  Island 
Corrections  Center,  which  was  shut  down 
in  2011  after  operating  for  136  years.  From 
1999  to  2002,  20  of  36  water  pollution 
reports  were  falsified  by  the  DOC  in  an 
attempt  to  cover  up  excess  fecal  coliform 
levels  contained  in  the  350,000  gallons  of 
wastewater  discharged  daily  by  McNeil 
into  Puget  Sound.  Across  the  mountains  at 
Walla  Walla  State  Penitentiary,  the  DOC 
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regularly  ignored  violations  of  air  and  water 
pollution.  It  indiscriminately  dumped  waste 
and  discharged  chemicals  into  storm  drains. 
As  a result,  inspectors  found  the  discharges 
were  affecting  17  groundwater  wells  serving 
10,000  citizens;  the  DOE  also  determined 
the  prison  was  discharging  toxic  metal 
waste,  including  mercury,  at  100  times  the 
permitted  level.  The  DOC  policy  then, 
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however,  was  to  pay  the  fines  rather  than 
fix  the  problems. 

In  recent  years,  Ecology  seems  to  have 
been  reluctant  to  come  down  too  hard  on 
its  fellow  state  agency.  As  Marietta  Sharp,  a 
DOE  bio-solids  specialist,  wrote  in  a 2012 
email  to  other  department  officials,  “I  was 
told  it  wouldn’t  look  good  for  a state  agency 
to  enforce  on  another  state  agency.  Really? 
I think  it  makes  us  look  pretty  bad  when 
we  overlook  the  environmental  issues  for 
them  and  enforce  on  others.” 

Still,  today’s  prison  oversight  is  con- 
sidered an  improvement  over  some  DOE 
practices  in  the  last  millennium.  In  a 1999 
report,  citing  an  unidentified  caller’s  com- 
plaint, Ecology  was  advised  that  MCC  had 
blacktopped  part  of  an  on-site  wetlands. 
The  complex  was  also  “dumping  chemi- 
cals into  their  sewer,”  along  with  “acids, 
etc.,”  the  caller  complained.  But  since  a 
wetlands  mitigation  plan  of  some  sort  had 
been  approved  by  the  state,  Ecology  simply 
concluded  that  “wetland  impacts  at  the 
facility  are  presumed  to  be  within  permit 
conditions.”  (Emphasis  added). 

Other  concerns  - dumping  chemicals 
and  acids  into  the  outflow  - “are  not  within 
my  area  of  responsibility,”  a DOE  official 
wrote.  In  a follow-up  of  sorts,  he  eventually 
decided  that  “Ecology  does  not  have  the 
resources  to  investigate  this  complaint  at 
this  time.  Sometime  in  the  future  we  will 
work  with  the  Department  of  Corrections 
towards  achieving  environmental  compli- 
ance at  the  prison  facilities.” 

In  those  days,  the  feds  pitched  in  to 
lend  some  oversight.  In  2002,  the  EPA 
advised  Ecology  it  should  do  something 
about  a toilet  facility  on  MCC’s  Big  Yard 
that  was  dumping  human  waste  directly 
into  the  Skykomish  River.  “Maintenance 


supervisors  at  Monroe  Correctional  Center 
have  been  aware  of  this  situation  for  some 
time  and  have  not  chosen  to  comply  with 
[the  law],”  the  EPA  said  in  an  advisory. 
“Dye  testing  was  done  two  or  three  years 
ago  by  maintenance  personnel  [who]  found 
it  was  connected  to  the  storm  sewer  and  not 
the  sanitary  sewer.” 

Also,  in  2006,  the  EPA  passed  along 
this  tip:  “For  the  past  20  plus  years  the 
Monroe  correctional  complex  has  had  a 
firing  range  above  the  river  and  farm  land. 
The  military  and  other  law  enforcement 
agencies  use  this  also.  Water  runs  down 
from  this  site  into  the  river  and  farmland 
below.  The  hillside  that  is  shot  into  is  full 
of  lead,  not  to  mention  new  housing  going 
in  nearby  this  site.”  An  Ecology  inspector, 
responding  to  his  manager’s  request  to  look 
into  the  lead  threat,  said  it  was  something 
they  were  unlikely  to  inspect  until  the 
range  ceases  operations,  “or  at  such  time 
as  ‘off-site’ impacts  are  identified.”  Appar- 
ently joking,  the  official  added  that  “lead 
contamination  of  inmates  attempting  to 
escape  don’t  count.” 

Little  if  any  of  this  has  been  reported 
by  the  local  media.  The  general  public  may 
not  care,  or  it  simply  might  not  know.  And 
the  DOC  is  not  exactly  clamoring  for  a 
frank  discussion.  Among  the  hundreds  of 
recently-obtained  state  documents  is  a 2013 
letter  to  Ecology  from  an  MCC  prisoner 
who  worked  at  the  prison  wastewater  oper- 
ation. Jonathan  Jones-Thomas  wrote  that  he 
“was  thrown  in  the  hole  for  asking  too  many 
questions  about  the  wastewater  treatment 
plant  here  on  the  Monroe  compound.”  He 
said  he  mistook  a prison  official  in  a white 
truck  - similar  to  those  driven  by  Ecology 
- as  a DOE  worker,  and  chatted  with  that 
person  about  sewage  violations.  He  was 
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subsequently  told  to  leave  his  work  area,  he 
claimed,  then  strip-searched  and  put  in  the 
hole  for  five  days.  Officially,  he  said,  he  was 
accused  of  “introduction  of  contraband.” 

PLN  sought  comment  on  Jones- 
Thomas’s  claims  from  Mike  Oberland,who 
was  named  superintendent  of  the  325-acre 
prison  complex  in  April  2015.  He  referred 
questions  to  DOC  headquarters  in  Olym- 
pia, where  spokesperson  Andrew  Garber 
told  us,  “If  you  are  referencing  offender 
Jonathan  Jones-Thomas  and  his  placement 
in  segregation  in  2012,  then  that  was  not 
about  him  as  an  individual.  He  was  placed 
on  Administrative  Segregation  with  10 
other  offenders  pending  investigation  of 
his  possible  involvement  in  the  introduction 
of  contraband  within  the  secure  perimeter 
of  MCC.  Following  completion  of  the 
investigation  he  was  released  from  Admin- 
istrative Segregation  back  to  his  unit  with 
no  disciplinary  infractions.” 

Ecology  and  Corrections  were  sepa- 
rately asked  to  respond  to  various  questions 
we  raised  about  spills  and  other  prison  en- 
vironmental issues.  They  chose  to  respond 
in  a joint  statement  authored  by  DOE 
spokesperson  Altos  and  DOC  spokesper- 


son Susan  Biller.  “DOC  has  requested  15.8 
million  dollars  from  the  Legislature  for 
a project  that  would  correct  and  prevent 
the  wastewater  violations  that  have  been 
occurring  at  MCC,”  they  said.  “Ecology 
supports  this  request,  and  has  done  so  in 
DOC’s  previous  attempts  - which  date  back 
to  2005  - to  include  this  capital  project  in 
its  biennial  budget.” 

The  project’s  fate  balances  on  the  state 
legislature’s  2015-17  biennial  budget  delib- 
erations. The  DOC  has  had  a wastewater 
lagoon  replacement  project  at  the  bid-ready 
stage  for  construction  since  2010,  it  says. 
The  state  provided  a 2012  PowerPoint 
presentation  to  PLN  that  shows  how  the 
lagoons  would  be  decommissioned  and 
replaced  by  a new  Fluent  Exit  Facility 
building  that  would  send  the  prison  waste 
to  the  city  treatment  plant.  The  three-year- 
old  plan  put  the  cost  at  exactly  15,876,500. 

The  Monroe  prison’s  wastewater  pre- 
treatment plant  removes  some  of  the  solids 
before  discharge  to  the  city’s  wastewater  treat- 
ment plant,  the  agencies  said.  But  “MCC’s 
pre-treatment  facility  is  old,  outdated  and 
no  longer  meets  MCC’s  needs  for  reliable 
wastewater  pre- treatment  and  conveyance.” 


The  spokespersons  confirmed  that 
some  of  the  ecology  violations  were  a 
result  of  MCC  having  no  permit  to  dis- 
charge into  the  Skykomish  River.  “The 
pre-treatment  plant  should  discharge  only 
to  the  city’s  sanitary  sewer.  The  discharges 
to  the  river  have  occurred  for  a variety  of 
reasons,  primarily  due  to  the  facility’s  age 
and  inadequate  design.” 

Has  Ecology  been  soft  on  the  DOC’s 
violations?  Yes,  the  spokespersons  admit- 
ted, contending  that  is  done  purposely. 
“Repeated  discharges  from  the  same  facil- 
ity would  ordinarily  prompt  Ecology  to 
consider  a penalty,  a step  Ecology  has  taken 
with  state  and  public  agencies  in  other  situ- 
ations. However,  DOC’s  corrective  plan,  if 
funded,  would  comprehensively  address  and 
eliminate  the  repeated  failures  at  the  facility. 
Because  of  this,  and  the  caliber  of  MCC’s 
reporting  and  response,  Ecology  finds  no 
value  in  a penalty,  which  is  normally  issued 
to  compel  attention  and  action.” 

These  environmental  conflicts  come  at 
a time  when  Washington’s  prisons  are  close 
to  overflowing  with  prisoners  as  well.  The 
system  was  housing  almost  16,700  prison- 
ers as  of  April  2015;  that’s  99.6  percent 
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If  your  prison  phone  system  rejects  these  numbers 
Try  our  old  fashioned  landline  at  (719)  493-2487 


If  you  can’t  call  at  all,  or  if  the  telephone  provider  for 
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Timberwolf  Litigation  and  Research  Services  LLC 
402  North  Wayne  Street,  Suite  B,  Angola,  Indiana  46703 


You  don’t  have  to  do  it  alone! Run  with  the  Pack  ! 

attorneys,  paralegals,  researchers  and  consultants  dedicated  to  serving  your  legal  needs. 
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of  operational  capacity.  In  five  years,  the 
state  projects,  another  1,000  beds  will  be 
needed.  The  DOC  hopes  some  or  most  of 
those  beds  will  be  provided  by  a proposed 
new  prison  - a converted  juvenile  detention 
center  - south  of  the  state  capital,  Olympia 
(where  the  state’s  auditor,  for  one,  is  facing 
prison  himself  on  charges  of  tax  evasion  and 
making  false  statements).  As  a backup  the 
state  has  signed  a deal  with  a private-prison 
operator,  the  Florida-based  GEO  Group, 
for  1,000  beds  at  a Michigan  prison,  the 
North  Lake  Correctional  Facility  in  Bald- 
win. On  May  21,  2015,  GEO  announced 
a contract  to  house  Washington  prisoners 
at  North  Lake,  though  DOC  Secretary 
Bernard  Warner  said  that  would  be  a “last 
resort.”  With  or  without  the  proposed  new 
prison,  Washington  prisoners  are  likely  to 
eventually  be  shipped  to  GEO’s  Michigan 
facility  to  ease  current  overcrowding,  add- 
ing another  2,000  miles  (one  way)  to  their 
families’  trips  to  visit  them. 

“In  the  short  term  we’re  still  going  to 
have  some  challenges,”  Warner  told  the 
Tacoma  News  Tribune.  “I  don’t  know  in  two 
years  or  so  whether  we  [will]  run  out  of  our 
ability  to  manage  them  safely,  and  we  might 
need  to  look  at  out-of-state  beds  again.”The 
deal  with  GEO  Group  could  cost  Washing- 
ton up  to  $24  million  a year.  Loren  Taylor, 
a former  DOC  worker-turned  prison  re- 
formist, says  not  only  will  prisoners  suffer 
by  the  separation,  but  “you’re  punishing  the 
families”  as  well. 


Washington  prisons  are  not  alone,  of 
course,  in  facing  a combined  human  and 
ecological  deluge.  Over  the  years,  PLN 
has  chronicled  a series  of  stories  of  such 
failures  in  tandem  with  HRDC’s  ongo- 
ing Prison  Ecology  Project.  The  project’s 
purpose  is  to  “investigate,  document  and 
take  actions  to  address  the  ways  in  which 
mass  incarceration  degrades  the  natural 
environment  and  the  human  health  of  those 
inside  or  nearby  prisons  and  jails.  ’’PL/Vhas 
long  been  sounding  that  alarm,  such  as  in  a 
news  report  eight  years  ago.  That  Novem- 
ber 2007  article  revealed  how  crumbling, 
overcrowded  prisons  and  jails  nationwide 
were  leaking  environmentally  dangerous 
effluents  not  just  inside  the  facilities,  but 
into  local  rivers,  water  tables  and  commu- 
nity water  supplies.  Eight  of  California’s  33 
state  prisons  had  been  cited  for  major  water 
pollution  problems,  for  example,  while  in 
Georgia,  raw  sewage  spills  forced  the  Fulton 
County  Jail  to  herd  female  prisoners  into 
overcrowded  sections  of  the  facility  where 
they  slept  on  the  floor  or  were  triple-celled. 
Similar  raw  sewage  odors  from  beneath  the 
Miami-Dade  County  Jail  had  been  sicken- 
ing prisoners  and  guards  for  years,  and  in 
New  York  and  Massachusetts  prisons,  at 
least  four  prisoners  contracted  Legion- 
naire’s Disease,  caused  by  a bacterium  that 
is  inhaled  in  fine  water  droplets  associated 
with  moldy  water  or  ventilation  systems. 

Correctional  institutions,  the  EPA 
said  in  an  overview  of  prison  ecology  is- 
sues, “have  many  environmental  matters 
to  consider  in  order  to  protect  the  health 
of  the  inmates,  employees  and  the  com- 


munity where  the  prison  is  located.  Some 
prisons  resemble  small  towns  or  cities  with 
their  attendant  industries,  population  and 
infrastructure.  Supporting  these  popula- 
tions, including  their  buildings  and  grounds, 
requires  heating  and  cooling,  wastewater 
treatment,  hazardous  waste  and  trash  dis- 
posal, asbestos  management,  drinking  water 
supply,  pesticide  use,  vehicle  maintenance 
and  power  production,  to  name  a few  po- 
tential environmental  hazards.”  The  EPA 
“has  been  inspecting  correctional  facilities 
to  see  how  they  are  faring.  From  the  inspec- 
tions, it  is  clear  many  prisons  have  room  for 
improvement.” 

That  was  2002.  In  2015,  when  HRDC 
requested  inspection  documents  from  the 
EPA,  an  official  responded,  “We  haven’t  done 
a prison  inspection  in  several  years  now.” 

Reading  through  the  DOE  documents 
chronologically  reveals  how  Washington 
prison  officials  have  tried  but  repeatedly 
failed  to  solve  environmental  challenges. 
At  Monroe,  the  spills  and  the  problem- 
atic sewage  lagoons  are  a well-known  tale 
on  the  inside,  but  untold  elsewhere.  The 
modern-day  story  begins  with  that  ear- 
lier-mentioned 2006  prison  sewage  spill 
reported  by  the  DOC  to  be  5,000  gallons 
(“likely  higher,” DOE  documents  say), fol- 
lowed by  the  2007  lagoon  spill  due  to  heavy 
rainfall  in  a state  famous  for  precipitation. 

In  August  2011,  records  show,  Ecol- 
ogy received  an  urgent  call  from  Monroe 
prison  officials.  “When  they  came  in  this 
morning,”  a report  stated,  “they  discovered 
that  an  estimated  25,000  gallons  of  pre- 
treated wastewater  had  overflowed  into  the 
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Skykomish  River.”  The  treated  effluent  is 
supposed  to  go  the  other  way  - to  the  City 
of  Monroe’s  wastewater  treatment  plant, 
then  to  the  river.  The  spill  was  likely  “much 
higher”  Ecology  again  stated,  but  didn’t  give 
an  estimate. 

Either  way  it  was  not  an  encouraging 
sign:  The  wastewater  pumps  had  been  set 
wrong,  officials  determined.  So,  heck,  they 
set  them  right.  Then  they  were  working 
again. 

In  May  2012,  an  Ecology  water-quality 
project  engineer  followed  up  on  a citizen’s 
tip  that  the  prison  was  again  dumping 
sewage  into  the  Skykomish.  After  confer- 
ring with  DOC  environmental  specialist 
Sherman  Smith  and  the  City  of  Monroe’s 
wastewater  manager,  John  Lande,  the  en- 
gineer composed  this  commentary: 

“MCC  has  a treatment  lagoon  system, 
a legacy  from  times  before  they  were  con- 
nected to  the  City  sewer  system.  There 
is  still  an  overflow  pipe  directly  to  the 
Skykomish  River.  The  Complex  has  about 
350,000  gallons/day  flow,  and  two  pumps 
- one  with  capacity  of 200,000  gal/day  and 
one  with  capacity  570,000  gal/day.  The 
larger  pump  ...  is  not  working  properly; 


their  electrician  is  working  on  it.  In  addi- 
tion, their  PLC  [controller]  unit  is  broken, 
and  they  need  the  vendor  to  come  out  to 
repair  it.  There  is  currently  no  wastewater 
operator  on  staff.” 

The  operation,  the  engineer  contin- 
ued, “must  switch  between  the  two  pumps 
manually  and  try  to  keep  the  flow  to  the 
WWTP  balanced.  Sherman  says  there 
may  have  been  some  ‘small’  overflows  be- 
cause they  don’t  have  good  control  over  the 
pumped  flows.  John  at  Monroe  WWTP 
can  tell  by  the  flow  at  the  plant  when  the 
MCC  is  not  pumping  and  says  he  tried 
to  contact  [Ecology]  about  this  around  2 
weeks  ago.  He  could  provide  flow  records  if 
we  needed  this  data.  It  doesn’t  mean  MCC 
was  discharging  to  the  river;  they  may  have 
just  emptied  their  lagoon  and  let  it  refill 
because  they  can’t  control  the  pumping 
rate.  Both  John  and  Donovan  Sheppard  are 
licensed  to  do  contract  operations  and  have 
offered  to  help  while  MCC  has  no  operator 
but  this  was  not  accepted  by  MCC.” 

The  plan  to  fix  all  this,  going  back  sev- 
eral years,  the  engineer  said,  “is  to  eliminate 
the  lagoons  and  send  all  MCC’s  sewage  di- 
rectly to  the  [city]  WWTP.  The  City  wants 


this,  the  DOC  staff  wants  it,  and  Ecology 
definitely  does.  The  project  is  designed  but 
has  not  been  funded;  the  DOC  needs  to  get 
an  allocation  ...  I’m  thinking  we  should  send 
a letter  to  David  Jansen  [DOC  Director 
of  Capital  Programs]  and  Robert  Herzog 
[then-Superintendent  of  MCC]  requesting 
that  they  fix  this  situation  ASAP.” 

Responding  to  the  engineer  and  an- 
other DOE  official,  a third  state  Ecology 
worker,  Marietta  Sharp,  detailed  a recent 
visit  to  the  prison.  “John  Lande  took  me 
up  there,  and  we  had  an  opportunity  to 
talk  to  the  two  inmate  workers  there.  John 
said  that  he  had  talked  to  both  of  you 
regarding  overflows  at  the  lagoon  site  that 
he  observed.  He  also  was  concerned  about 
the  flow  pattern  of  material  coming  to  his 
plant.  It  is  very  erratic,  which  leads  him  to 
believe  that  more  than  one  overflow  event 
has  occurred.  This  was  confirmed  by  the 
inmate  workers  on  site.  There  is  currently  no 
trained  wastewater  operator  on  site. 

“One  of  the  workers,  J.T.  Jones  [she 
may  mean  the  earlier-mentioned  Jonathan 
Jones-Thomas,  who  claimed  to  have  been 
thrown  in  the  hole  for  speaking  out],  de- 
tailed the  problems  they  have  seen  and  tried 
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to  correct.  Apparently,  they  are  supposed 
to  go  to  the  lagoons  and  monitor  outflows 
to  Monroe  WWTP  daily  Monday- Friday. 
There  should  be  someone  at  the  site  every 
day  according  to  John  and  J.T.  The  workers 
are  very  interested  in  getting  their  certifica- 
tion, and  John  promised  to  work  with  them 
towards  that  goal.  However,  as  things  stand 
now,  when  the  power  goes  off  at  the  facil- 
ity, which  apparently  happens  frequently, 
they  are  locked  in  for  days  and  cannot  go 
take  care  of  the  lagoon  system  and  flow 
to  Monroe.  The  last  time  it  occurred,  they 
couldn’t  get  there  for  several  days  regard- 
less of  telling  the  management  that  there 
would  likely  be  a breach  if  they  couldn’t  go 
down.  Finally,  after  several  days,  they  were 
allowed  back  to  work,  but  observed  a major 
overflow  to  the  [river].  J.T.  said  that  he  has 
observed  at  least  two  overflows  lasting  3-5 


days  each.  John  Lande  has  also  witnessed 
such  overflows. 

“I  know,”  Sharp  continued,  “from  our 
program  there  is  not  much  I can  do  about 
this,  however  I am  hoping  that  you  can  help 
us  out.  At  the  very  least  they  need  a trained 
and  certified  operator  on  site,  and  it  would 
be  especially  useful  if  they  were  forced  to 
permanently  plug  the  outlet  to  the  river. 
I know  the  issues  around  enforcement  of 
DOC,  since  I have  tried  to  get  them  to 
close  the  abandoned  lagoon  at  the  Honor 
Farm  for  nearly  10  years,  but  am  constantly 
told  ...that we  can’t  enforce  on  another  state 
agency  because  it  would  look  bad.  I think  it 
looks  worse  when  we  totally  overlook  the 
environmental  issues  they  cause.” 

A reminder  letter  was  sent  from  Ecol- 
ogy to  MCC  in  August  2012,  pointing  out 
that  “Unpermitted  discharges  of  sewage, 
whether  partially  treated  or  untreated  are 
violations  of  State  laws  and  Rules....  The 
MCC  does  not  have  a permit  to  discharge 
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to  waters  of  the  State  and  therefore,  all  of 
MCC’s  sewage  needs  to  be  conveyed  to  the 
City  of  Monroe  for  treatment.  The  amount 
of  flow  from  MCC  is  a significant  portion 
of  the  flow  to  the  City  of  Monroe’s  Waste- 
water  Treatment  Plant  and  the  fluctuations 
in  flow  to  the  City’s  system  can  make  treat- 
ment difficult  for  the  City  of  Monroe.” 

Still,  the  practice  was  to  not  deck  the 
DOC  with  any  knockout  fines,  so  it  wasn’t 
much  of  a threat.  The  DOE  wanted  to  see 
some  forward  movement  from  Correc- 
tions, however.  “In  discussions  with  both 
MCC  staff,  the  City  of  Monroe  staff,  and 
Ecology  staff,  it  seems  most  apparent  that 
an  appropriate  remedy  to  this  situation  is 
to  convert  the  MCC  lagoon  system  to  a 
pump  station  only  system  and  to  close/ 
seal  off  the  outfalls  which  lead  to  surface 
waters,”  Ecology  said  in  a situation  update 
and  request  to  the  DOC. 

“We  understand  that  the  design  for 
this  conversion  is  complete  and  that  the 
process  for  this  project  to  convert  may  be 
in  the  beginning  stages.  In  light  of  the  fact 
that  unauthorized  sewage  discharges  to 
waters  of  the  State  can  be  subject  to  en- 
forcement action,  Ecology  requests  to  see 
a status  update  on  this  project  which  would 
include  a timeline  for  completion  of  the 
project,  the  planned  designs  for  the  project, 
and  the  status  of  funding.  Please  provide 
this  information  by  August  31,  2012.”  In 
one  more  email,  a DOE  official  said,  “The 
prison  did  have  that  overflow  last  fall,  and 
never  followed  up  with  a letter  to  Ecology. 
Maybe  we  could  use  spill  enforcement 
to  lean  on  them  to  complete  the  lagoon 
replacement  project.” 

The  DOC’s  response,  of  sorts?  Another 
spill.  The  largest.  In  late  November  that 
same  year,  Ecology  learned  that  the  prison 
sewage  lagoon  pumps  had  failed  during 
the  Thanksgiving  weekend.  The  spill  began 
sometime  around  Thursday,  Thanksgiving 
Day,  and  wasn’t  “stabilized”  until  the  follow- 
ing Tuesday.  By  then,  close  to  an  estimated 
400,000  gallons  of  pretreated  wastewater 
was  dumped  into  a wetlands  preserve  and 
the  Skykomish  River. 

In  an  email,  the  DOC’s  Sherman  Smith 
told  Ecology:  “Sometime  over  the  Thanks- 
giving holiday  (4  days), both  effluent  pumps 
faulted.  The  person  that  would  normally 
monitor  the  lagoon  levels  called  in  sick  on 
the  following  Monday,  so  the  overflow 
was  not  discovered  until  about  mid-day  on 
Monday.  Only  one  pump  would  come  back 
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online  using  electronic  controls.  The  other 
pump  was  put  into  bypass,  running  at  100%. 
Both  pumps  could  not  run  at  full  speed  due 
to  a poor  power  line  to  the  WWTP  [prison 
treatment  plant].  I believe  that  the  pumps 
faulted  because  of  the  under-voltage  condi- 
tion brought  on  by  both  pumps  attempting 
to  run  at  full  speed  on  automatic  and  the 
deteriorated  power  lines. 

“The  power  line  to  the  WWTP  has 
been  operated  in  a deteriorated  state  for 
about  6 months  and  is  being  replaced  today, 
November  29th,  which  should  improve  reli- 
ability for  pump  control.  When  the  lagoon 
level  was  last  checked  on  Wednesday,  No- 
vember 21st,  the  pond  level  was  still  higher 
than  normal  overcoming  a 2”  rainfall  on 
Monday,  but  it  was  still  approximately  6” 
below  overflow  conditions  and  the  pumps 
were  operating  appropriately  on  automatic 
mode  ...  there  is  no  telling  when  the  pumps 
faulted.”  He  calculated  the  spill  to  be 
387,500  gallons. 

Smith  said  the  prison  was  taking  a 
number  of  mitigation  actions  to  prevent  a 
similar,  future  spill.  They  included  having 
a staff  member  come  in  over  any  holiday 
weekend  to  check  the  status  of  the  pumps 


and  lagoon  levels  - something,  surprisingly, 
that  wasn’t  being  done  considering  the 
problematic  history  of  the  system.  Further, 
one  pump  would  be  continuously  operated 
independently  of  the  control  system,  reduc- 
ing the  impacts  from  any  new  controller 
trips,  Smith  said.  They  would  also  “correct  a 
mis-wired  pump  motor”  so  it  can  run  at  the 
desired  capacity.  And  they  would  “Repair  or 
replace  effluent  check  valves  to  allow  proper 
control  of  the  system  as  designed.”  All  the 
modifications  suggested  these  were  changes 
that  should  have  been  done  much  earlier. 

For  a change  of  pace,  it  was  diesel  fuel 
that  spilled  at  MCC  in  2013,  according  to 
an  Ecology  record.  The  likely  source  was 
a pump  that  had  caused  a spill  ten  years 
earlier  but  “had  not  been  dealt  with  to 
completion.”  In  other  words,  not  totally 
fixed.  The  January  2013  leak  left  an  oil  sheen 
on  the  Skykomish  River.  The  prison  said  it 
would  collect  soil  samples  and,  if  needed, 
excavate  any  toxic  earth.  It  didn’t  seem  like 
much  of  an  issue. 

But  in  a follow-up,  Ecology  reported 
that  it  took  weeks  to  resolve  and  the  depart- 
ment still  did  “not  know  as  to  when  the 
diesel  began  to  enter”  the  river.  Another 


DOE  email  revealed  that  a DOC  official 
admitted  the  spill  was  a “‘complicated 
clean  up’  due  to  the  ‘tremendous  amount 
of  infrastructure’  they  have  encountered 
while  remediating  the  soil  at  the  site  of  the 
diesel  spill. The  DOC  has  already  spent  the 
money  that  [the  budget  office]  gave  them 
for  the  clean-up  and  are  in  the  process  of 
applying  for  emergency  compliance  funds 
in  order  to  complete  the  project  before  the 
construction  season  ends.  However,  [DOC] 
does  not  expect  that  their  request  will  be 
granted  prior  to  the  end  of  summer  so  they 
are  prepared  with  a plan  to  place  the  clean 
up  on  hold  until  the  summer  of  2014.” 

The  DOC  had  other  cleanups  to  do  the 
following  summer,  though,  as  spills  became 
something  the  prison  could  almost  count 
on.  On  June  18, 2014,  a 20,000  to  30,000 
gallon  sewage  overflow  was  discovered. 
An  Ecology  spill  record  noted  that  the 
event  was  “not  reported”  to  the  DOE.  The 
overflow,  “Once  it  saturates  wetland,”  said 
the  record,  “goes  to  City  ditch,  underneath 
spur  roadway,  roundabout  and  piped  out  to 
farmlands  ditch  line,  then  river.” 

DOC  official  Sherman  Smith  told 
Ecology  he  didn’t  inform  them  of  the  June 
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18  spill  “because  I was  waiting  to  discuss  it 
with  the  city  and  the  contact  didn’t  return 
my  call  until  Monday  the  following  week.  I 
only  have  vague  information  about  the  spill 
on  Sunday  because  we  don’t  really  know 
when  it  started.” 

In  a separate,  later  email  he  reported 
that  “The  lift  station  ...  had  two  pumps  fail 
at  approximately  the  same  time,  causing 
sewage  overflow  to  a ditch  that  drains  to  a 
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filled  stormwater  pond  that  is  now  a mature 
wetlands.  From  the  drain  at  the  stormwater 
pond,  it  then  drains  to  Monroe’s  stormwater 
system.  Their  system  downstream  from  our 
drain  consists  of  a very  large  and  filled  storm- 
water lake  (non-recreational),  which  then 
would  drain  into  Lake  Tye.  The  city  wants 
to  be  informed  so  that  they  can  monitor 
downstream  and  that  they  would  determine 
the  need  for  contacting  the  health  depart- 
ment. Previous  spills  have  never  resulted  in 
elevated  coliform  levels  of  Lake  Tye  and  I 
seriously  believe  that  this  one  would  either.” 

On  June  27,  2014,  the  prison  spilled 
another  estimated  20,000  gallons.  “Did  not 
see  any  solids,”  a DOC  official  reported. 
“Think  it  is  closer  to  grey  water  than  black 
water.”  The  system  control  panel  “keeps 
tripping,”  the  DOC  contact  added.  “Have 
replaced  the  pump.  Going  to  get  someone 
to  figure  out  what  is  going  on.” 

About  a week  later,  on  July  6,  the  DOC 
reported  a 15,000-gallon  sewage  release 
into  the  city  and  prison  stormwater  systems. 
It  was  that  holiday  thing  again  - the  long 
Fourth  of  July  weekend  - and  once  again 
nobody  was  watching  the  store.  The  spill 
was  caused  by  a control  system  that  inter- 
mittently kept  turning  off.  “Getting  it  fixed,” 
the  prison  promised  Ecology. 

Sherman  Smith  later  expanded  on  the 
spill  in  an  email  update:  “I  just  learned  this 
morning  that  there  was  another  overflow 
yesterday  morning  (Sunday)  that  lasted 
for  at  least  three  hours.  Proper  notification 
procedures  were  not  followed  resulting 
in  the  extended  overflow.  Based  upon  my 
guess  at  5,000  gallons  per  hour,  I would 
estimate  that  +15,000  gallons  were  released 
into  our  stormwater  system....  We  have 
requested  emergency  funds  to  have  the 
controls  replaced  and  have  ordered  a new 


pressure  switch  to  hopefully  fix  the  prob- 
lem in  the  interim.”  An  Ecology  follow-up 
report  noted  that  “the  facility  has  relied  on 
personnel  to  manually  turn  the  pumps  on/ 
off.”But  once  again  someone  forgot  to  have 
someone  come  in  and  do  that.  The  spill  was 
“human  error,”  the  DOE  said. 

On  July  16,  the  prison  reported  another 
5,000-gallon  sewage  release.  The  cause  was 
the  main  circuit  breaker  “that  keeps  trip- 
ping.” The  spill  went  into  a wetlands  and 
drainage  ditch  on  prison  property,  where 
it  was  reportedly  “cleaned  up.”  Ecology,  in 
a report,  called  the  equipment  failure  “an 
ongoing  issue.”  Part  of  the  failure  of  the 
control  system,  the  department  said,  “can 
be  attributed  to  the  extreme  solids  being 
pumped  (gloves,  dog  waste  in  bags,  sheets, 
medical  supplies)  because  these  items  can 
slip  through  the  [filtering]  bars.” 

Ecology  officials  noted  in  a July  22 
email  exchange  that  “The  Monroe  facility 
has  both  a sanitary  overflow  problem  (to 
storm)  and  a contaminated  soil/ground- 
water  problem  as  a result  of  a 2013  spill 
(affects  storm).” 

The  DOC  told  Ecology  it  could  solve 
the  prison’s  environmental  breakdowns  if  it 
just  had  more  money.  It  planned  to  make  a 
funding  request  to  the  legislature  in  2015 
to  close  the  lagoons  and  send  all  sewage 
directly  to  the  city’s  treatment/processing 
plant.  “In  the  last  month,  there  were  three 
sewage  overflows  from  the  MCC[’s]  aging 
and  outdated  facility,”  an  Ecology  email 
stated,  discussing  the  DOC’s  plan.  “In  fact 
there  has  been  a long  history  of  sewage 
overflows  at  MCC.  MCC  has  experienced 
at  least  six  large  sewage  overflows  to  surface 
waters  in  the  last  8 years.” 

“In  January  2013,”  the  email  continued, 
“Ecology  issued  a Notice  of  Violation  [NOV] 
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for  a 300,000  gallon  [closer  to  400,000]  un- 
authorized discharge  of  pre-treated  lagoon 
wastewater  to  the  Skykomish  River.  MCC 
provided  a thorough  response  to  our  NOV. 
In  the  response,  MCC  notes  that  the  de- 
sign for  the  [city  hookup]  project  has  been 
completed  and  been  ready  to  bid  since  2010. 
Unfortunately,  the  legislature  apparently  was 
unimpressed  or  DOC  was  unpersuasive.  So 
this  year  DOC  would  try  again  to  get  fund- 
ing through  a 2015-2025  Ten  Year  Capital 
Budget  request.  Ecology  said  it  would  try  to 
encourage  the  facility  to  continue  to  pursue 
all  legislative  funding  opportunities.” 

A few  months  later,  in  November  2014, 
the  prison  belatedly  reported  a steam  line 
failure  that  dumped  treated  boiler  water 
into  the  storm  system.  “Release  has  not  been 
stopped  at  this  point,”  an  official  stated.  “It 
is  going  to  take  some  major  renovations.” 

DOE  and  prison  officials  claim  they’ve 
done  whatever  they  can  to  make  the  lagoons 
safe  until  they’re  removed.  “MCC  has  re- 
ported each  incident  to  Ecology  and  has 
responded  to  Ecology  requests  for  technical 
information.  DOC  has  made  repairs  or  per- 
formed maintenance  to  prevent  recurrences. 
But,  each  new  incident  tends  to  originate 


from  a different  failure  than  the  last.” 

The  two  departments  think  a solu- 
tion is  at  hand.  But  is  the  money?  “When 
funded,  DOC’s  project  will  replace  the 
pre-treatment  lagoon  and  pumped  deliv- 
ery system  with  a gravity  flow  system  that 
will  screen  plastics,  rags  and  other  solids 
prior  to  discharging  wastewater  into  the 
city’s  sewer,”  the  agencies  said.  “The  city  of 
Monroe,  which  recently  upgraded  its  waste- 
water  treatment  system,  has  the  conveyance 
capacity  and  treatment  facilities  ready  to  tie 
in  with  the  MCC  project.” 

“The  state  looks  forward  to  installing 
and  completing  a legislatively  funded  per- 
manent solution  to  any  Monroe  wastewater 
spills,”  they  added. 

Unfortunately,  Washington  State’s 

budget,  which  was  

approved  on  June 
30,  2015,  did  not 
include  funding  to 
correct  the  sewage 
discharge  problems 
at  MCC,  according 
to  Maurice  Perigo 
with  the  Office  of 
Financial  Manage- 


ment. Meanwhile,  the  DOC’s  efforts  to  “go 
green”  at  other  prisons  continue,  with  “40 
LEED  [certified]  buildings  completed  and 
many  more  underway,”  including  the  Coy- 
ote Ridge  Corrections  Center  in  Connell, 
which  is  Gold  LEED  certified. 

Rick  Anderson  is  a former  San  Francisco 
Chronicle  sportswriter  and  an  ex-news 
columnist  for  the  Seattle  Post-Intelligencer 
andTtse.  Seattle  Times  - where  he  won  the 
Heywood Broun  award for  columns  about  the 
underdog.  His  work  has  appeared  in  Mother 
Jones,  The  Village  Voice,  Sports  Illustrated, 
LA  Weekly  and  Salon.  He  writes  a column 
on  “sex,  crime,  money,  and  politics,  which  tend 
to  be  the  same  thing, ” for  Seattle  Weekly.  He 
produced  this  article  exclusively  for  PLN. 
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Persistent,  Ongoing  Environmental  Violations 
at  Washington's  Walla  Walla  Prison 

by  Panagioti  Tsolkas 


alla  Walla  State  Penitentiary 
(WSP)  in  Washington  State  has 
a long  history  of  contaminating  the  sur- 
rounding land,  water  and  neighboring 
communities.  Recent  reports  obtained  this 
year  from  a public  records  request  submitted 
by  Prison  Legal  News  to  the  Department 
of  Ecology  (DOE)  indicate  that  WSP’s 
chronic  pollution  problems  are  still  ongoing. 

PLN  has  reported  on  the  Washington 
Department  of  Corrections  (DOC)  ignoring 
air  and  water  pollution  violations  for  more 
than  two  decades,  starting  in  August  1990 
when  the  DOE  inspected  and  cited  WSP  for 
eight  “dangerous  waste  violations.”  [See:  PLN, 
July  2004,  p.28] . Examples  of  other  violations 
since  that  time  include  the  following: 

• In  March  1992,  DOE  notified  WSP 
that  it  had  received  an  anonymous  com- 
plaint detailing  improper  disposal  of  toxic 
waste  into  the  storm  drain  and  a major 
spill  of  diesel  fuel  during  the  removal  of  a 
1,000-gallon  underground  storage  tank.  A 
DOE  site  inspection  also  revealed  over  a 
dozen  livestock  carcasses  dumped  next  to 
a pond  and  wetlands. 

• In  October  1993,  DOE  found  highly 
toxic  tetrachloroethylene  and  trichloroeth- 
ylene in  both  air  and  water  samples  taken 
downgradient  from  WSP’s  former  landfill, 
affecting  17  groundwater  wells  that  served 
more  than  10,800  local  residents. 

•DOE  again  conducted  a compliance 
inspection  at  WSP  in  November  1994. 
The  report  noted  the  prison  was  not  in 
compliance  with  a long  list  of  administra- 
tive regulations  related  to  the  generation  of 
hazardous  waste  in  large  quantities. 

• In  May  1995,  WSP’s  safety  coordi- 
nator stipulated  to  a DOE  consent  order 
in  which  the  facility  agreed  to  cease  and 
desist  from  failing  to  keep  waste  containers 
closed,  failing  to  label  them  and  dumping 
chemicals  into  the  drain. 

• The  DOE  stated  that  based  on  data 
collected  during  an  assessment  from  April 
to  June  1995, “WSP  was  given  a ranking  of 
‘3’ on  August  22, 1995  (A  T’ represents  the 
highest  relative  risk,  and  a ‘5’ is  the  lowest). 
The  ‘3 ’ranking  is  based  on  the  potential  for 
human  exposure  through  the  groundwater 
pathway.  Due  to  this  ranking,  the  WSP  was 


placed  on  the  Hazardous  Sites  List.” 

• An  October  2000  DOE  report  con- 
cluded that  WSP  was  a “potential  source” 
of  volatile  organic  compound  (VOC)  pol- 
lution - specifically,  the  known  carcinogens 
tetrachloroethene,  trichloroethylene,  tri- 
chlorofluoromethane  and  chloroform  - at 
the  Sudbury  Road  Landfill  Site  in  the  City 
of  Walla  Walla,  due  to  the  prison’s  “histori- 
cal operations.” 

• In  March  2001,  DOE  demanded 
that  WSP  come  into  compliance  in  nine 
specified  areas  related  to  almost  50  continu- 
ing violations  at  the  prison  that  included 
improperly  stored  paint  waste,  an  open 
caustic  dip  tank,  abandoned  photochemi- 
cal containers,  numerous  unlabeled  solvent 
drums  and  abandoned  cartons  of  ammo- 
nium hydroxide. 

• A new  battlefront  opened  in  July  2002 
when  a City  of  Walla  Walla  utility  engineer 
contacted  DOE  to  complain  about  wildly 
excessive  heavy  metal  discharges  from  WSP 
into  city  sewers.  Lead  discharges  at  the  pris- 
on averaged  three  times  the  permitted  level; 
zinc  discharges  (from  the  auto  shop)  aver- 
aged four  times  the  permitted  level;  copper 
(from  the  metal  plant)  averaged  40  times  the 
permitted  level;  and  mercury  (from  WSP’s 
hospital)  was  1 00  times  the  permitted  level. 

• In  a series  of  inspections  throughout 
2002,  effluent  from  the  prison  that  con- 
tained heavy  metals  continued  to  increase. 
In  addition,  an  85-pound  CFC  leak  oc- 
curred from  broken  freezers  at  WSP. 

• In  2003,  the  Washington  DOC  opted 
to  appeal  penalties  stemming  from  12  years 
of  violations  of  Dangerous  Waste  Regula- 
tions, including  nine  in  1990,  eight  in  1994, 
nine  in  2001  and  nine  in  2002.  Worse,  the 
violations  in  2002  were  all  “recidivist”  vio- 
lations from  prior  inspections.  While  the 
case  eventually  settled  under  undisclosed 
terms,  it  appears  the  DOC  opted  to  pay 
fines  rather  than  fix  the  problems.  As  a 
result,  violations  have  continued  unabated. 

PLNs  public  records  request  to  the 
DOE  revealed  an  ongoing  laundry  list  of 
violations  related  to  pollution  and  failure 
to  follow  monitoring  schedules.  From  2009 
to  2014  alone,  WSP  failed  to  properly  file 
required  Discharge  Monitoring  Reports  an 


astounding  580  times. 

Interspersed  throughout  the  reports 
over  that  five-year  period  is  confirmation 
of  ongoing  pollution  at  WSP.  The  reports 
cite  18  incidents  of  Numeric  Effluent 
Violations,  primarily  from  copper,  zinc 
and  mercury.  Additional  incidents  include 
“flow”  violations,  meaning  the  facility  ex- 
ceeded its  maximum  allowable  quantity  of 
wastewater  discharge.  For  example: 

• In  May  2010,  WSP  exceeded  its  daily 
maximum  limit  of  sewage  and  wastewater 
effluent,  which  is  654,000  gallons,  by  releas- 
ing over  758,000  gallons  in  a single  day. The 
prison  exceeded  the  daily  maximum  again 
in  September  2010. 

• WSP  exceeded  the  maximum  allow- 
able levels  of  zinc  and  copper  in  October 

2010,  then  copper  again  in  December  2010 
and  January,  February,  March  and  April 

2011.  In  September  2012,  the  facility  ex- 
ceeded allowable  mercury  and  copper  levels. 

• In  June  and  October  2014,  WSP 
exceeded  the  allowable  average  monthly 
flow  of  sewage  and  wastewater  discharge. 

So  what  is  the  DOE  doing  to  stop 
these  persistent  environmental  violations 
at  WSP  that  have  spanned  over  twenty 
years?  Apparently  nothing.  And  what  are 
Washington  prison  officials  doing?  Appar- 
ently the  same. 

Panagioti  Tsolkas  is  the  director  of  the  Humaji 
Rights  Defense  Centers  Prison  Ecology  Project 
( www.prisonecology.  org). 

Sources:  WA  DOE  Discharge  Monitoring 
Reports  for  WSP,  2009-2014;  WA  DOE 
WSP  Remedial  Investigation/Feasibility 
Study  Final  Work  Plan  ( June  2009,  updated 
Feb.  2010) 
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CHEAP  SENTEL  FEDERAL  PRISON  CALLS 


Save  on  Federal  Prison  Calls  with  Sentel.  Sentel  prides  on  delivering  cheap  local  and 
international  calls  to  Federal  Inmates  whether  they  use  our  local  Numbers  or  any  Virtual 
Numbers  outside  their  local  calling  area  within  our  Network. 

On  top  of  that,  inmates  can  save  even  more  with  our  promotional  offers.  The  more  you  buy  the 
more  you  save.  Inmates  can  earn  up  to  15%  of  extra  credit  on  top  of  the  purchased  amount. 
Sentel  offers  referrals  incentives  up  to  $10  shared  between  both  inmates. 


Below  are  our  Sample  rates: 


USA  & INTERNATIONAL  PLAN: 

RATES: 

USA:  5cents  for  All 

PROMOTIONS: 

$50  to  $100:  5%  extra  credit 

Price  for  1st  line:  $1 

Mexico  Landline:  10  cents 

$101  to  250:  10%  extra  credit 

Activation  Fee:  $1 

Add  a line:  50  cents 

Dom  Rep:  12  to  15  cents 
Colombia:  15  cents 

$250  and  Up:  15%  extra  credit 

Free  Roll  Over  Minutes 

Guatemala:  22  to  29  cents 

Referral: 

Pay  as  You  Go 

Honduras:  22  to  29  cents 

$5  for  each  referral 

No  Commitment 

Great  For  Multiple  Lines 

Jamaica:  22  to  29  cents 
Ecuador:  35  cents 

Asia:  10  cents  to  25  cents 
Europe:  22  cents 

$5  for  each  New  customer 

USA  3-MONTH  PLAN 

Price  for  1st  line:  $25 
Activation  Fee:  0$ 

Add  a line:  $10  for  3Months 

400mns  to  USA  only 


MEXICO  300  MNS  PLAN 

Price  for  1st  line:  $25 
Activation  Fee:  $0 
Add  a line:  $5 

300mns  to  Mexico 


DOM  REP  300MNS  PLAN 

Price  for  1st  line:  $35 
Activation  Fee:  $0 
Add  a line:  $5 

300mns  to  Dominican  Rep 


Sign  up  with  Sentel  and  start  saving  up  to  85%  on  local  and  International  Calls  We  accept 
debit  and  credit  cards  payments,  institutional  checks,  bank  deposits  and  Paypal 

Sentel  Sentel 

9550  S.  Eastern  Ave  Ste  253 
Las  Vegas,  NV  89123 
Ph:  702-430-9445 
e-mail:  Sentel.nv@gmail.com 
www.sentelinmatecall.com 
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For  several  decades  PZJVhas  reported 
on  the  intersections  between  mass 
imprisonment,  the  criminal  justice  system 
and  the  environment.  Most  specifically,  the 
environmental  destruction  and  degradation 
that  prisons  impose  on  surrounding  com- 
munities - whether  it  entails  building  prisons 
in  pristine  environments  like  the  High  Sierra 
Mountains  of  California  or  the  deserts  of 
Arizona,  or  siting  them  on  toxic  waste  dumps 
like  the  Rikers  Island  jail  complex  in  New 
York  City  or  on  abandoned  coal  mines  in 
Ohio  and  Pennsylvania.  In  those  cases  it  is 
the  prisoners  and  staff  who  are  exposed  to  the 
consequences  of  long-running  environmen- 
tal disasters,  such  as  contaminated  water. The 
flip  side  of  the  criminal  justice  environmental 
disaster  coin  is  that  of  the  prison  itself  as  a 
polluter.  Past  issues  of  PLN  have  reported 
how  prisons  across  the  country  have  been 
the  sources  of  toxic  waste  contamination, 
mostly  from  sewage  but  also  from  hazardous 
chemicals  and  other  pollutants. 

This  month’s  cover  story,  a PLN  ex- 
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From  the  Editor 

by  Paul  Wright 

elusive,  focuses  on  the  ongoing  sewage 
discharges  at  the  Monroe  Correctional 
Complex  in  Monroe,  Washington.  The  irony, 
of  course,  is  that  even  as  prison  systems  harm 
the  environment  they  are  now  trying  to 
“greenwash”  themselves  as  somehow  being 
environmentally  benevolent  because  they 
have  installed  a few  solar  panels,  conserve 
water  or  use  prison  slave  labor  to  compost 
prison  garbage,  while  at  the  same  time 
dumping  raw  sewage  into  neighboring  water 
supplies.  The  sidebar  article  on  the  Wash- 
ington State  Penitentiary’s  ongoing  toxic 
discharges  is  in  many  ways  an  old  story,  as 
we  first  reported  on  that  issue  in  1995.  Not 
much  has  changed  since  then;  the  prison 
continues  to  pollute  and  the  Washington 
Department  of  Ecology  continues  to  issue 
meaningless  citations. 

It  is  interesting  to  note  that  in  seeking 
comment  on  these  stories  no  elected  offi- 
cials in  Monroe  would  respond,  nor  would 
local  environmental  groups.  I used  to  think 
that  no  matter  what  one’s  views  were  on 
criminal  justice  issues,  no  one  wants  feces 
in  their  drinking  water.  It  appears  I was 
wrong  and  that  many  people  are  fine  with 
feces  in  their  drinking  water  so  long  as  it’s 
the  government  putting  it  there  for  them.  It 
is  telling  that  when  the  Washington  DOE 
and  DOC  were  asked  for  comment,  they 
both  responded  with  a joint  statement. 

The  Human  Rights  Defense  Center, 
which  publishes  PLN,  has  filed  an  environ- 
mental impact  statement  with  the  federal 
Bureau  of  Prisons  over  the  negative  impacts 
of  building  a maximum-security  facility 
in  an  area  of  Appalachia  that  has  severely 
contaminated  water  as  a result  of  decades  of 
coal  mining,  and  which  is  the  habitat  of  the 
endangered  Indiana  bat.  HRDC  has  also  filed 
a comment  with  the  Environmental  Protec- 
tion Agency,  requesting  that  they  consider 
prisoners  in  environmental  impact  statements 
as  part  of  the  EPA’s  environmental  justice 
practices,  which  to  date  have  specifically  ex- 
cluded prisoners.  These  initiatives  are  part  of 
our  new  Prison  Ecology  Project,  which  seeks 
to  put  the  issue  of  environmental  justice  as  it 
relates  to  prisons  and  jails  on  the  national  map. 
We  currently  need  to  raise  150,000  to  launch 
this  project.  If  you  can  make  a donation,  please 
donate  via  postal  mail,  phone  or  our  website, 
and  note  it  is  for  the  Prison  Ecology  Project.  If 


you  like  this  type  of  journalism  and  advocacy, 
you  need  to  support  it!  The  website  for  the 
project  is:  www.prisonecology.org. 

We  are  still  collecting  stories  and  in- 
formation from  prisoners  and  their  families 
related  to  prison  and  jail  phone  services. 
This  includes  hearing  from  people  subjected 
to  dropped  calls,  who  were  charged  fees  to 
obtain  refunds  from  their  phone  accounts,  or 
who  had  their  money  seized  by  prison  phone 
companies  due  to  “inactivity”  or  other  lack  of 
use.  If  you  have  details  about  such  incidents, 
please  contact  us:  Prison  Phone  Justice, 
HRDC,  PO.  Box  1151,  Lake  Worth,  FL 
33460;  www.prisonphonejustice.org. 

We  are  also  seeking  information  related 
to  money  transfer  services.  If  you  or  someone 
you  know  has  been  released  from  prison  or 
jail  and  received  money  on  a debit  card  that 
charged  fees  to  withdraw  the  funds , we  would 
like  to  hear  from  you.  Likewise,  if  you  or 
someone  you  know  has  been  charged  fees  to 
send  money  via  an  electronic  transfer  service 
like  JPay  or  Keefe  Access,  we  would  like  to 
hear  from  you  as  well.  Send  your  stories , infor- 
mation and  any  supporting  documentation  to: 
Stop  Prison  Profiteering,  HRDC,  PO.  Box 
1151,  Lake  Worth,  FL  33460.  Or  contact  us 
at  www.stopprisonprofiteering.org. 

Finally,  it  is  with  great  sadness  that  I 
note  the  death  of  Lawrence  K.  Karlton.  Mr. 
Karlton  was  a federal  district  court  judge  in 
Sacramento;  he  was  appointed  to  the  federal 
bench  in  1979  by  President  Carter,  where 
he  remained  until  August  2014.  He  died  on 
July  11,  2015.  Judge  Karlton  presided  over 
the  most  significant  prison  cases  of  the  21st 
century,  including  Plata  v.  Brown  and  Cole- 
man v.  Brown  related  to  medical  and  mental 
health  care  for  California  prisoners,  respec- 
tively. In  those  cases  he  ordered  significant 
relief  for  the  unconstitutional  conditions 
to  which  prisoners  were  subjected,  as  well 
as  a major  reduction  in  the  state’s  prison 
population.  I met  Judge  Karlton  at  a prison 
litigation  conference  several  years  ago  and  he 
commented  that  prison  reform  litigation  was 
the  most  grueling  because  the  pace  of  change 
was  so  slow,  but  that  he  was  determined  to 
see  the  cases  through  until  prisoners  had 
constitutionally  adequate  medical  care.  He 
will  be  sorely  missed. 

Enjoy  this  issue  of  PLN,  and  please 
encourage  others  to  subscribe.  PJ 
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States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  intrastate  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Florida,  Iowa  and  Texas  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  excessively  high  phone  rates.  Although  the  FCC  voted  last  year 
to  cap  the  costs  of  interstate  (long  distance)  prison  calls,  which  went  into  effect  on  February  1 1 , 2014, 
the  order  does  not  currently  apply  to  intrastate  (in-state)  calls.  An  estimated  92%  of  prison  phone  calls 
are  in-state.  This  is  an  opportunity  to  ask  DOCs  to  forgo  commissions  and  ensure  their  prison  phone 
contracts  are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mainly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs  and  ancillary  fees.  Lower  prison  phone  rates  should  apply  not  just  to  long  distance  calls 
but  also  to  in-state  calls.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison 
Phone  Justice’s  website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Florida:  Receives  a 35%  kickback  and  charges  up  to  $2.10  for  a 15-minute  intrastate  call.  The  DOC’s 
current  contract  expires  on  09-24-15.  Contacts:  Secretary  Julie  L.  Jones,  501  South  Calhoun  Street, 
Tallahassee,  FL  32399-2500;  phone:  850-488-7480,  email:  jones.julie@mail. dc.state.fi. us.  Governor 
Rick  Scott,  400  S.  Monroe  St.,  Tallahassee,  FL  32399-0001;  phone:  850-488-7146  or  850-717-9337, 
email:  http://www.flgov.com/contact-gov-scott/email-the-governor  (use  online  form). 

Iowa:  Charges  $3.15  for  a 15-minute  intrastate  call;  the  DOC’s  phone  service  is  provided  through 
the  Iowa  Communications  Network  (ICN),  a state  agency,  and  PCS/Global*Tel  Link.  The  state  does 
not  receive  a commission  but  instead  retains  all  revenue  in  excess  of  the  cost  of  providing  prison 
phone  services.  The  DOC’s  current  contract  expires  on  10-07-15.  Contacts:  Director  Jerry  Bartruff, 
510  East  Twelfth  St.,  Des  Moines,  IA  50319;  phone:  515-725-5730,  email:  jerry.bartruff@iowa.gov. 
Governor  Terry  Branstad,  1007  East  Grand  Avenue,  Des  Moines,  IA  50319;  phone:  515-281-5211, 
email:  https://governor.iowa.gov/constituent-services/register-an-opinion  (use  online  form). 

Texas:  Receives  a kickback  of  40%  and  charges  up  to  $3.90  for  a 1 5-minute  intrastate  call.  The 
current  contract  expires  on  08-31-15.  Contacts:  Executive  Director  Brad  Livingston,  P.O.  Box  99, 
Huntsville,  TX  77342;  phone:  936-437-2101,  fax:  936-437-2123,  email:  exec.director@tdcj. state. tx. us. 
Governor  Greg  Abbott,  P.O.  Box  12428,  Austin,  TX  78711-2428;  phone:  512-463-2000,  email: 
https://gov.texas.gov/contact/assistance.aspx  (use  online  form). 
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Inside  the  Shadowy  Business  of  Prison  Phone  Calls 

An  IBTimes  investigation  into  the  secretive  world  of  selling 
phone  calls  to  prisoners  and  their  families. 


JoanneJones,an  occupational  therapist 
from  Warwick,  Rhode  Island,  has  made 
an  unlikely  foe  in  the  past  year:  Securus 
Technologies,  a billion-dollar  prison  tech- 
nology  company  based  in  Dallas. 

Sitting  at  her  kitchen  table  one  recent 
afternoon  in  front  of  a stack  of  Securus 
bills,  Jones  explained  that  her  29-year-old 
son,  Nate  Jones,  had  been  arrested  on  an 
aggravated  robbery  charge  in  January  2014. 
Her  son’s  life  may  have  taken  a negative 
turn,  but  Jones  tries  to  keep  in  touch  with 
him  as  often  as  possible. 

They  speak  roughly  once  a week  in  a 
15-minute  phone  call,  and  speak  for  another 
25  minutes  on  a video  chat.  Jones  says  she’d 
travel  to  Texas  to  visit  her  son  in  person, 
but  Hays  County  Jail,  where  he  is  locked 
up,  banned  visitations  in  November  2013. 
That  happened  shortly  after  the  county  jail 
entered  into  a contract  with  Securus. 

Since  then,  all  family  communica- 
tion with  prisoners  at  Hays  County  goes 
through  Securus,  which  charges  Jones  about 
110  for  a phone  call  and  about  $8  for  a 
video  visit. 

In  the  year  and  a half  that  her 
son  has  been  locked  up,  Jones  says  she 
has  racked  up  over  $1,000  in  bills  with  Secu- 
rus to  keep  in  contact  with  her  son.  The  cost 
to  keep  in  touch,  Jones  says,  “makes  me  ill.” 


by  Eric  Markowitz 

Over  the  last  decade,  the  prison  phone 
business  has  become  a scandalous  industry, 
characterized  by  lawsuits,  exorbitant  fees, 
high  phone  rates  and  monopolistic  rela- 
tionships between  public  jails  and  private 
companies  that  openly  offer  kickbacks 
to  local  sheriffs.  In  May  2015,  Foster 
Campbell,  the  Louisiana  Public  Service 
commissioner,  described  the  prison  phone 
business  in  his  state  as  “worse  than  any 
payday  loan  scheme.” 

“Regardless  of  what  they’re  using  the 
money  for,  this  is  about  shifting  the  cost  of 
the  police  state  onto  the  backs  of  the  poor 
people  being  policed,”  says  Paul  Wright,  ex- 
ecutive director  of  Human  Rights  Defense 
Center  and  a longtime  advocate  for  more 
affordable  prison  phone  rates. 

In  June,  Jones  provided  biternatiojial 
Business  Times  with  her  Securus-related 
bills. 

Even  a cursory  examination  of  the 
documents  reveals  several  questionable  fees, 
including  a $3.99  “wireless  administration 
fee”  and  a $7.95  payment  processing  fee 
every  time  she  loads  money  into  Nate’s 
commissary  account.  At  Hays  County  Jail, 
where  her  son  is  incarcerated,  a 25-minute 
video  call  costs  $7.99,  which  is  actually  a 
pretty  good  price  compared  to  the  $20  (for 
a 20-minute  call)  she  paid  Securus  when 


he  was  locked  up  in  nearby  Bastrop  County 
Jail.  A 15-minute  phone  call,  also  operated 
by  Securus,  costs  $9.29  plus  tax.  Ironically, 
because  of  recent  Federal  Communications 
Commission  regulations,  out-of-state  calls 
should  be  a little  bit  cheaper,  but  because 
Jones  has  a Texas  area  code  on  her  cell 
phone,  the  calls  are  more  expensive. 

On  a recent  Wednesday  afternoon, 
Jones  and  her  son  spoke  to  each  other  on  a 
video  chat.  As  she  anxiously  waited  for  his 
face  to  appear  on  the  screen,  she  trained  her 
eyes  on  the  little  digital  box  where  he  was 
set  to  appear.  Finally,  when  his  face  showed 
up  in  the  display,  her  eyes  lit  up. 

“Hi  Nate!”  she  exclaimed.  She  asked 
about  the  weather  down  in  Texas  and  his 
haircut.  They  also  discussed  the  latest  novel 
they’ve  begun  reading  simultaneously:  “The 
Goldfinch.”  It’s  about  a young  boy  who 
survives  an  attack  that  kills  his  mother. 

Because  Nate  has  not  yet  been  con- 
victed of  a crime,  Jones’  lawyers  have  urged 
her  not  to  speak  about  her  son’s  case.  But 
Jones  says  Nate  already  is  taking  steps  to 
turn  his  life  around  behind  bars.  She  says 
he  recently  was  accepted  into  a college  cor- 
respondence course  in  Colorado,  where  he 
plans  to  study  business  and  entrepreneur- 
ship.  In  the  meantime,  he  passes  the  time  by 
reading  novels  and  playing  Sudoku. 
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Nate  is  just  one  of  an  estimated  2.2 
million  prisoners  currently  behind  bars  in 
America.  If  you’ve  ever  received  a call  from  a 
prisoner,  there’s  a good  chance  you’ve  heard 
of  Securus,  or  its  main  competitor,  Global 
Tel*Link  (GTL).  GTL  was  recently  fea- 
tured by  Bloomberg,  which  reported  that 
NPR  spent  12,500  on  phone  bills  to  report 
for  its  “Serial”  podcast.  Lupe  Fiasco,  a 
popular  rapper  from  Chicago’s  South  Side, 
even  sings  about  “spendin’  50  thousand  on 
Securus”  on  a recent  track. 

The  two  companies  reportedly  make 
up  about  80  percent  of  the  prison  phone 
business,  which  drives  about  11.2  billion 
per  year  in  revenues. 

In  the  last  few  years,  Securus,  espe- 
cially, has  emerged  into  one  of  the  largest, 
if  not  most  secretive,  prison  technology 
companies  in  the  business.  The  company 
employs  1,000  associates  in  46  states, 
contracts  with  2,600  jails  and  prisons 
across  North  America,  and  provides  ser- 
vice to  more  than  1 million  prisoners  and 
their  families.  About  400,000  phone  calls 
are  placed  each  day,  according  to  company 
statements. 

Securus  positions  itself  as  a “high- 


tech”  operator  that  pours  its  resources 
into  research  and  development.  “We  lead 
the  industry  with  all  of  our  technology 
solutions,”  Rick  Smith,  CEO  of  Securus 
Technologies,  said  in  a recent  press  release. 

Jones  chafes  at  statements  like  that.  She 
says  the  video  calls  are  grainy  and  prone  to 
drop,  and  she  notes  that  Securus’  system 
does  not  even  support  Apple  Macs,  which 
Securus  acknowledges  on  their  website. 

Regardless,  because  consumers  have 
little  choice  in  the  provider  they  use,  busi- 
ness has  been  good  for  Securus:  Abry 
Partners,  a Boston-based  private  equity 
group,  acquired  a major  stake  in  Securus 
in  2013  for  1640  million. 

Securus  executives  have  long  refuted 
the  notion  that  they  are  a particularly  profit- 
able company.  In  2013,  Rick  Smith  said  that 
prison  advocates  “embellish”  the  profitability 
of  the  prison  phone  business.  At  a July  2014 
hearing  with  the  FCC,  Smith  argued  that, 
compared  to  other  phone  operators  - 
from  Verizon  to  AT&T  - Securus’  profits 
were  actually  quite  small.  “We  don’t  earn 
excessive  profits,”  Rick  Smith  said  at 
the  hearing.  “We  don’t  earn  excessive 
profits.  We  don’t  earn  excessive  profits.  I 


said  that  three  times  for  the  egregious  and 
abusive  and  predatory  kinds  of  comments 
that  come  at  us  most  of  the  time.” 

However,  leaked  company  documents 
from  a Securus  investor  presentation,  which 
were  obtained  and  published  by  the  Huff- 
ington  Post,  and  later  reported  by  the  New 
York  Post  and  the  Prison  Policy  Initiative, 
tell  a different  story.  The  slides  show  that 
Securus  earned  1114.6  million  in  profits 
in  2014,  on  revenues  of  about  $404  mil- 
lion - margins  comparable  to  companies 
like  Apple  and  Google. 

In  an  e-mail,  Securus’  Smith  said 
“the  HuffPost”  received  three  PowerPoint 
slides  “illegally”  from  “our  recent  bank 
presentation” but  did  not  comment  on  their 
authenticity.  He  also  declined  a request  for 
an  interview.  On  June  17,  Securus  noted  in 
a letter  to  the  FCC  that  “the  figures  set 
forth  in  the  article  are  simply  incorrect  or 
taken  in  the  incorrect  context.” 

A week  later,  on  June  25,  the  Human 
Rights  Defense  Center  wrote  in  a letter  to 
the  FCC  that  “Securus  did  not  explain  why, 
if  the  data  was  inaccurate,  it  was  included 
in  the  company’s  investor  presentation.” 

Either  way,  those  profit  numbers  are  of 
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particular  interest  to  the  FCC. 

By  the  end  of  this  summer,  the  FCC 
will  expand  its  2013  regulations  on  the 
prison  phone  business. 

The  new  regulations  have  the  potential 
to  present  a historic  shift  in  the  prison 
phone  business.  Should  the  FCC  decide 
to  limit  commissions  paid  to  sheriffs  and 
cap  excessive  fees  companies  are  allowed 
to  charge  consumers,  the  new  rules  could 
fundamentally  change  the  way  the  industry 
operates. The  reform  is  welcomed  by  advo- 
cates and  their  families  - but,  perhaps  not 
too  surprisingly,  Securus  is  on  the  defensive. 

After  all,  billions  of  dollars  are  at  stake. 

FCC  Commissioner  Mignon  Clyburn, 
who  was  appointed  to  office  by  President 
Barack  Obama  in  2009,  is  looking  very 
closely  at  how  companies  like  Securus  oper- 
ate and  make  money. 

“People  should  be  treated  with  as 
much  dignity  and  respect  as  possible,  even 
if  they  are  incarcerated,”  Clyburn  said 
in  an  exclusive  interview  with  IBTimes. 
“These  families  deserve  the  same  level  of 


consideration  [as]  any  other  consumer  of  a 
telecommunications  product.  They  deserve 
that.  I am  committed  to  answer  that  call.” 

How  Does  This  Industry 
Even  Work? 

The  prison  phone  business  is  a wildly 
complex,  fiercely  secretive  and  enormously 
lucrative  industry.  Already,  interested  par- 
ties have  held  quiet  skirmishes  behind  the 
scenes  to  protect  their  interests.  Perhaps 
the  most  controversial  element  of  the  FCC 
plan  to  rein  in  the  costs  of  prisoner  calls  is 
to  limit  the  amount  of  commissions  that 
get  paid  back  to  county  sheriffs. 

Critics  like  Peter  Wagner,  executive 
director  of  the  Prison  Policy  Initiative,  say 
it’s  the  commissions,  ultimately,  that  have 
driven  costs  so  high. 

When  companies  like  Securus  send 
proposals  to  jails  and  prisons  around  the 
country,  they  offer  a percentage  of  the  call 
rate  back  to  the  sheriff’s  office.  Jail  admin- 
istrators say  that  allowing  prisoners  to  speak 
on  the  phones  costs  them  money,  because 
they  need  to  pay  guards  to  monitor  the  calls. 

It’s  typical  for  commissions  to  range 
anywhere  from  40  percent  to  80  percent. 
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They  can  be  higher.  In  Arizona,  for  instance, 
commissions  have  reached  as  much  as  93.9 
percent  of  the  call  revenue,  according  to 
Cronkite  News. 

The  size  of  these  commissions  - and 
the  price  at  which  companies  like  Securus 
place  their  rates  - are  often  big  factors  in 
winning  the  bid  with  the  jail  or  prison. 

“In  a normal  market,  people  that  use 
a product  get  to  pick  the  product  based  on 
the  features  that  benefit  them,”  says  Wagner. 
“Here,  the  decisions  are  made  by  a third 
party  - in  this  case,  the  [facilities  that]  have 
a financial  incentive  in  making  sure  that  the 
rates  are  as  high  as  possible.” 

At  Hays  County  Jail,  where  Joanne 
Jones’  son  is  incarcerated,  Securus  collects 
19.29  for  each  call  placed  by  him.  How- 
ever, reports  show  that  Securus  then  pays 
up  to  58  percenter  $5.39,  back  to  the  Hays 
County  sheriff’s  office. 

In  fact,  this  relationship  has  become 
something  of  a marketing  selling  point  for 
companies  like  Securus.  Securus  boasts  that 
over  the  last  10  years,  it  has  generated  some 
$1.3  billion  in  commissions. 

Wagner  says  that  allowing  jails  and 
prisons  to  recover  their  costs  makes  sense; 
but  this  dynamic  has  been  exploited  for  fi- 
nancial gain  for  local  sheriffs’ offices  around 
the  country. 

Perhaps  not  surprisingly,  sheriffs  who 
run  the  jails  - and  who  collect  the  commis- 
sions - are  not  pleased  with  the  decision  to 
limit  their  revenues. 

In  response  to  the  suggestion  that  the 
FCC  might  eliminate  commissions,  more 
than  200  sheriffs  recently  filed  letters  of  op- 
position with  the  FCC,  claiming  they’ll  rip 
the  phones  from  the  wall  if  the  government 
takes  away  their  commissions. 

In  other  words,  if  the  government  takes 
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away  their  commissions,  the  sheriffs  will 
take  away  the  phones  from  prisoners  and 
their  families. 

After  all,  the  sheriffs  argue  that  they  in- 
cur a variety  of  costs  by  providing  the  phone 
service,  and  the  commissions  help  alleviate 
the  financial  burden. 

When  reached  by  telephone  earlier  this 
year,  Jonathan  Thompson,  executive  director 
of  the  National  Sheriffs’ Association,  told 
IBTimes  that,  should  the  FCC  do  away 
with  commissions,  “it’s  very  possible  that 
sheriffs  could  elect  to  eliminate  the  calls 
...  they  don’t  have  to  provide  a call  service.” 

Thompson  did  not  return  follow-up 
e-mails. 

In  theory,  sheriffs  are  supposed  to  use 
this  money  to  offset  the  cost  of  providing 
the  phone  services  and  provide  prisoner 
welfare  services. 

However,  some  critics  allege  there’s 
very  little  cost  actually  incurred  by  offering 
the  service,  especially  because  companies 
like  Securus  will  pay  for  the  installation 
themselves.  In  2011,  for  instance,  Securus 
paid  the  Hays  County  Jail  140,000  for  the 
privilege  of  installing  the  phones,  accord- 
ing to  news  reports  at  the  time. 


Paul  Wright,  head  of  the  Human 
Rights  Defense  Center,  also  says  that 
there’s  little  oversight  over  the  money  that’s 
generated  from  these  commissions,  and  the 
funds  are  often  misspent.  For  instance,  in 
the  Orange  County  Jail  in  California  in 
2010,  the  prisoner  welfare  services  fund 
grew  to  15,016,429.  Of  that  sum,  74  percent 
was  used  to  pay  staff  salaries,  according 
to  documents  filed  with  the  FCC.  About 
0.8%  was  used  for  prisoner  educational 
programs  and  0.06%  was  used  for  prisoner 
re-entry  programs. 

“Every  single  filing  I’ve  ever  seen 
from  the  sheriffs  is  about  the  money,”  says 
Wright.  “That’s  all  they’re  talking  about. 
They  aren’t  giving  a rat’s  ass  about  safety, 
about  recidivism,  encouraging  family  con- 
tact, keeping  people  out  of  jail  in  the  first 
place  - it’s  literally  all  about  ‘Hey,  we  got 
budgets,  and  we  need  money.’” 

Political  Support 

Behind  the  scenes,  many  politicians 
are  standing  firm  with  the  law  enforcement 
community. 

A review  of  documents  filed  with  the 
FCC  reveals  that  six  members  of  Congress 


have  lobbied  in  support  of  the  sheriffs. 
They  urge  the  FCC  to  consider  how  reducing 
phone  rates  and  commissions  could  affect 
the  jails’  ability  to  monitor  calls  - as  well  as 
how  regulations  could  affect  county  budgets. 

Sen.  Mark  Warner,  a Democrat  from 
Virginia,  wrote  in  a letter  to  the  FCC  dated 
Sept.  4,2014,  that,  although  his  office  sup- 
ports making  rates  fair  for  families,  “the 
enforcement  community  is  understand- 
ably alarmed  about  how  potential  Inmate 
Calling  System  rate  changes  might  affect 
revenues.”  Warner  notes  that  his  Virginia 
district  receives  $13.5  million  from  prison 
telephones. 

Sen.  Patrick  Toomey,  R-Pa.,  simi- 
larly wrote  on  Dec.  11, 2014,  that  “it  is  not 
unreasonable  to  allow  the  use  of  [inmate 
calling  service]  monies  to  fund  other  gen- 
eral services  needed  at  prisons.” 

Other  legislators  disagree  with  the 
approach. 

“It  is  an  absolute  abuse  of  a situation,” 
Rep.  Bonnie  Watson  Coleman,  a Democrat 
from  New  Jersey,  said  in  an  interview  with 
IBTimes.  “There  should  be  no  profit  associ- 
ated with  keeping  a family  connected,  even 
with  an  individual  who  has  made  a mistake 
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Prison  Phone  Business  (cont.) 


and  is  paying  for  it  by  being  incarcerated.” 

She  added,  “This  is  not  a good  look  for 
the  United  States  of  America.  It’s  not  a good 
look  for  this  country  to  be  concerned  about 
profitability  on  the  backs  of  people  who  are 
poor  and  people  who  are  incarcerated.” 

How  Did  We  Even  Get  Here? 

One  may  wonder  how  companies  like 
Securus  can  turn  such  staggering  profits 
if  they  are  giving  so  much  of  the  calling 
money  back  to  sheriffs. 

The  answer,  according  to  experts,  may  be 
relatively  straightforward:  Unregulated  fees 
and  “single-calT’programs,  which  charge  as  high 
as  $14.95  for  a single  15-minute  phone  call. 

“The  business  model  has  evolved  so 
that  the  business  model  is  what  I call  ‘fee 
harvesting,’”  says  Peter  Wagner,  director  of 
the  Prison  Policy  Initiative.  “Rather  than 
actually  selling  phone  service  and  making 
money  as  a phone  company,  the  phone  calls 
are  just  a gimmick  in  order  to  charge  the 
fees, because  that’s  where  the  real  money  is.” 

Wagner  has  spent  considerable  time  and 
resources  studying  Securus’ business  model. 
Because  commissions  paid  to  sheriffs  are 
only  based  on  the  call  rates  - and  not  the 
fees  - Wagner  says  companies  like  Secums 
have  increased  the  number  of  fees  to  recoup 
the  lost  revenue  from  the  commissions. 

“The  companies  playing  the  fee  game 
look  generous  because  they  are  promising 
to  share  up  to  99%  of  the  rate  revenue  with 
facilities,”  Wagner  wrote  in  a June  report. 


“But  that  ‘generosity’  is  only  possible  be- 
cause the  company  is  hiding  the  revenue  it 
collects  from  fees.” 

Fair  Fees 

In  September  2014,  Securus,  along  with 
Global  TePLink  and  Telmate,  the  two 
other  major  prison  phone  providers,  pre- 
sented a nine-page  proposal  to  the  FCC 
on  what  they  believed  a fair  regulation 
would  look  like. 

In  it,  they  address  commissions,  fees 
and  the  costs  of  providing  phone  services. 

The  proposal  asks  the  FCC  to  institute 
“flat  rate  caps”  of  20  cents  per  minute. 

Critics,  like  Paul  Wright  and  the  Hu- 
man Rights  Defense  Center,  don’t  believe 
20  cents  is  fair. 

They  advocate  a call  rate  of  5 cents  per 
minute.  Wright  notes  that  if  the  FCC  de- 
cides to  eliminate  the  commission  structure 
- and  prison  phone  companies  therefore  get 
to  keep  the  entirety  of  the  call  revenue  - the 
proposal  would  actually,  ironically,  be  a win- 
win  for  companies  like  Securus. 

In  a recent  filing  with  the  FCC,  Wright 
pointed  out  that  the  actual  costs  companies 
like  Securus  bear  to  provide  the  phone 
services  are  remarkably  low. 

West  Virginia,  for  instance,  recently 
imposed  the  lowest  rates  and  commissions 
in  the  country:  All  calls  will  now  cost  3.5 
cents  per  minute,  while  the  correctional 
facility  will  take  0.1%  commission.  “This 
is  not  only  another  example  of  the  low 
costs  that  [inmate  calling  service]  provid- 
ers can  charge  and  still  make  a profit,” 
he  writes,  “but  also  more  evidence  of  the 
link  between  lower 
rates  and  an  effective 
elimination  of  the 
commission.” 

In  order  to 
decide  on  an  ap- 
propriate rate,  the 
FCC  asked  all  of 
the  prison  phone 
companies  to  supply 
it  with  their  costs. 
Securus  complied 
with  the  FCC  under 
the  condition  that 
its  cost  documents 
would  not  be  avail- 
able to  the  public 
under  a protective 
seal. 

In  late  April 


2015,  IBTimes  filed  a Freedom  of  Infor- 
mation Act  request  with  the  FCC  to  release 
Securus  documents  pertaining  to  the  true 
costs  of  operating  in  prisons  and  jails. 

The  request  was  ultimately  denied  by  the 
FCC  after  a series  of  stern  objections  from 
Securus’legal  counsel,  Stephanie  Joyce,  who 
wrote  that  should  any  of  Securus’ cost  docu- 
ments leak,  “the  likelihood  of  irreparable, 
devastating  harm  is  extremely  high.” 

How  Their  Business  is  Changing 

Though  some  may  consider  it  an 
unsavory  business,  the  prison  technology 
industry  appears  to  be  an  attractive  bet  for 
investors. 

In  2013,  Abry  Partners  of  Bos- 
ton bought  a major  stake  in  Securus.  One 
of  the  private  equity  group’s  core  values  is 
to  invest  in  high-growth  businesses  that 
have  “predictable,  recurring  revenues  - such 
as  subscription-like  businesses  with  high 
customer  retention  rates.” 

It’s  unclear,  for  now  at  least,  how  Abry 
views  Securus  in  light  of  the  new  round  of 
FCC  regulations.  Abry  did  not  return  a 
request  for  an  interview. 

Over  the  past  few  years,  Securus  has 
expanded  into  a variety  of  new  services, 
including  video  visitations  and  electronic 
monitoring.  In  other  words,  they’ve  seemed 
to  be  able  to  leverage  their  profits  to  expand 
their  business.  Backed  by  Abry,  Securus  was 
able  to  purchase  JPay,  a prison  payment- 
processing company  that  also  sells  tablets 
to  prisoners,  for  a reported  $205  million. 

According  to  a recent  company  press 
release,  Secums  has  purchased  13  companies 
in  the  last  39  months.  “Securus’  solutions 
have  been  very  successful  and  are  reaching 
new  milestones  of  success  in  keeping  our 
world  safe  and  connecting  what  matters,” 
the  company  noted.  Recently,  the  company 
opened  a 10,000-square-foot  “technology 
center”  to  show  off  their  new  products. 

Back  in  Rhode  Island 

The  FCC  regulations  could  come  as 
early  as  the  end  of  summer  or  as  late  as  fall. 

It  also  has  prompted  the  creation  of 
civil  action  groups,  like  Silent  Sentence, 
which  encourage  people  to  lobby  the  FCC 
to  end  the  sheriffs’  commissions.  Robert 
Raben,  the  founder  of  the  group  and  an  in- 
fluential lobbyist  in  Washington,  says  more 
than  20,000  people  have  signed  a petition. 

The  Silent  Sentence  site  does  not  men- 
tion who  is  backing  the  campaign.  It  also 
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Michigan:  $8  Million  Settlement  after 
Prisoner's  Baby  Born  with  Brain  Damage 

by  Shepherd  Litsey 


does  not  describe  any  of  the  fees  companies 
like  Securus  and  GTL  charge.  When  asked 
if  any  of  the  prison  phone  companies  were 
backing  the  Silent  Sentence  campaign, 
Raben  responded,  “I  don’t  talk  about  that.” 

Regardless,  dozens  of  Americans  have 
sent  letters  of  their  own  to  the  FCC  urg- 
ing action. 

The  prison  phone  business  “is  rife  with 
greed,  shameless  profiteering  and  the  exploita- 
tion of  vulnerable  consumers,”  writes  Michael 
Hamden,  a lawyer  in  North  Carolina,  in  a let- 
ter dated  June  24,2015.  “Industry  executives 
have  colluded  with  correctional  professionals 
to  bilk  millions  of  dollars  from  prisoners  and 
their  families....” 

Back  in  Rhode  Island,  Joanne  Jones  hopes 
to  see  that  reform  soon.  She,  too,  has  filed  let- 
ters with  the  FCC. The  experience  of  having  a 
family  member  incarcerated  for  the  first  time 
has  made  her  into  something  of  an  activist. 

“My  husband  will  tell  you:  When  I feel 
like  I’m  wronged,  I go  to  the  top  level,”  she 
says.  “If  there’s  a problem  with  a bill,  I’m 
going  to  go  to  the  top.  It’s  in  my  nature.  I’ll 
always  ask  for  the  next  person,  and  if  I don’t 
get  resolution,  I’ll  write  to  the  president.” 

Recently,  she  wrote  Securus 
CEO  Rick  Smith  two  letters,  urging  him 
to  reduce  the  rates  and  fees  families  pay  to 
speak  with  their  loved  ones  behind  bars. 

She  says  Smith  has  not  yet  responded 
to  her  letters.  P^ 

This  article  was  originally  published,  by  Inter- 
national Business  Times  ( www.  ib times,  com ) 
on  July  2, 2015;  it  is  reprinted  with  permission 
of  the  author ; with  minor  edits.  The  FCC  is 
currently  considering  reforms  for  intrastate 
(in-state)  prison  and  jail  phone  calls , includ- 
ing rate  caps.  A ruling  is  expected  within  the 
next few  months. 
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In  the  U.S.  District  Court  for  the 
Eastern  District  of  Michigan,  plaintiff 
Chelsie  Barker  (identified  as  C.B.  in  the 
pleadings),  a minor,  through  her  conserva- 
tor, Howard  T.  Linden,  settled  a civil  rights 
lawsuit  against  Wayne  County  for  18  mil- 
lion on  November  9,2012. 

Chelsie’s  mother,  Chantrienes  Barker,  was 
a pretrial  detainee  at  the  Wayne  County  Jail 
in  December  1998  when  she  went  into  labor. 
She  was  taken  to  Hutzel  Hospital  but  released 
several  hours  later  and  returned  to  the  jail. 

Chantrienes  was  in  labor  with  con- 
tractions and  2cm  dilation  when  she  was 
placed  back  in  her  cell.  No  deputy  or  nurse 
was  monitoring  her  when  her  water  broke 
and  the  contractions  increased.  All  the 
prisoners  on  her  unit  were  “screaming  and 
banging  on  toilets  and  cell  bars”  for  help, 
trying  to  get  the  attention  of  the  jail  staff; 
however,  it  took  two  hours  before  a nurse 
came  by.  Chantrienes’  baby  was  crowning 


by  then,  and  remained  crowned  until  EMS 
personnel  arrived  and  delivered  Chelsie.  As 
a result  of  the  delay  in  providing  medical 
care  while  Chantrienes  was  in  labor,  Chelsie 
was  deprived  of  oxygen  and  not  breathing 
when  she  was  born,  and  suffered  severe 
brain  damage  and  cerebral  palsy. 

Following  the  $8  million  settlement, 
the  district  court  entered  an  amended 
order  regarding  distribution  of  the  settle- 
ment funds  in  October  2013,  and  a second 
amended  order  on  distribution  of  the  funds 
on  October  17, 2014. The  latter  order  speci- 
fied the  portion  of  the  final  installment  of 
the  settlement  to  be  paid  to  the  plaintiff’s 
attorney,  the  law  firm  of  Fieger,  Fieger,  Ken- 
ney, Giroux  & Harrington,  and  the  amount 
to  be  paid  to  a structured  settlement  com- 
pany on  behalf  of  Chelsie.  See:  Howard  T. 
Linden,  Esq.,  as  Conservator  of  C.B. , a Minor 
v.  Wayne  County , U.S.D.C.  (E.D.  Mich.), 
Case  No.  2:06-cv-10449-SJM-MKM.  P^ 


Disciplinary  Self-Help  Litigation  Manual, 
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By  the  co-author  of  the  Prisoners'  Self- 
Help  Litigation  Manual,  this  book  provides 
detailed  information  about  prisoners' 
rights  in  disciplinary  hearings  and  how  to 
enforce  those  rights  in  court. 

Now  available  from  Prison  Legal  News  Publishing. 
$49.95,  shipping  included 
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UK  Prison  Cook  Awarded  $160,000  for  Back  Injury 

by  Derek  Gilna 


HM  Swansea  Prison  catering  man- 
ager  Susan  Cox,  46,  was  awarded  over 
£100,000  (about  $160,000)  following  an 
incident  in  which  a sack  of  rice  accidentally 
fell  on  her  back.  A court  in  Swansea,  Wales 
had  initially  rejected  her  claim,  but  she 
challenged  that  denial  and  prevailed  in  the 
Court  of  Appeals. 

Cox  had  been  supervising  six  prisoners 
who  worked  with  her  in  the  prison  kitchen 
as  they  carried  food  in  from  a delivery  van. 
One  prisoner  got  trapped  in  an  elevator 
while  another  spilled  some  rice.  Cox  or- 
dered the  prisoners  to  stop  work  while  she 
cleaned  up  the  mess,  but  as  she  did  so  she 
was  struck  in  the  back  by  a 55-pound  sack 
of  rice  when  a prisoner  disobeyed  her  order, 
tried  to  walk  past  her  and  lost  his  grip  on 
one  of  the  bags  he  was  carrying. 

As  a result  of  that  September  2007  in- 
cident Cox  suffered  spinal  pain  that  forced 
her  to  miss  work,  and  she  filed  for  compen- 
sation with  the  Ministry  of  Justice  (MOJ). 
Her  claim  was  initially  denied  after  prison 
officials  argued  that  the  “disobedient  and 
foolish”  prisoners  were  responsible  for  her 
injury.  However,  the  fact  that  the  prisoners 
who  worked  in  the  kitchen  were  being  paid, 
albeit  only  around  $20  per  month,  doomed 
the  prisons  defense. 

Barrister  Robert  O’Leary, representing 
Cox,  argued  that  “the  Ministry  should  pay 
for  the  prisoner’s  negligence,”  stating  of- 
ficials at  the  Swansea  prison  had  failed  to 
train  the  kitchen  workers  in  proper  food- 
handling procedures,  and  thus  should  be 
held  liable  as  the  prisoners’  employer. 

According  to  Lord  Justice  McCombe, 
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“the  Ministry  of  Justice  took  the  benefit 
of  this  work  and  I can  see  no  reason  why 
it  should  not  take  its  burden.  The  work 
[by  the  prisoners]  was  clearly  done  on  the 
Ministry’s  behalf  and  for  its  benefit.”  Mc- 
Combe was  joined  by  Lord  Justice  Beatson 
and  Lady  Justice  Sharp  in  a February  2014 
decision  by  the  Court  of  Appeals,  uphold- 
ing Cox’s  claim. 

According  to  a December  2014  news 
report,  the  Ministry  of  Justice  has  appealed 
the  appellate  ruling  to  the  UK  Supreme 
Court,  as  it  created  a precedent  for  claims 
brought  by  prison  employees  involving 
injuries  caused  by  prisoner  workers. 


“The  Court  of  Appeal’s  decision  pro- 
vided prison  officers  like  Ms.  Cox  - injured 
by  inmates  behaving  as  employees  - with 
a crucial,  and  entirely  logical  right  to  claim 
damages  from  the  MOJ,”  stated  Glyn 
Travis,  assistant  secretary  of  the  Prison  Of- 
ficers’Association,  the  union  that  represents 
corrections  staff.  “We  will  do  everything  in 
our  power  to  block  the  MOJ’s  attempt  at  re- 
moving this  safeguard  from  our  members.” 

A Ministry  of  Justice  spokesperson 
declined  to  comment. 

Sources:  www.dailymail.co.uk,  www.wales- 
online.co.uk,  www.bbc.com 


Minnesota  DOC  Sued  Over  Failure  to 
Provide  New  Hepatitis  C Treatment  Protocol 

by  Greg  Dober 


On  May  i,  2015,  two  prisoners  at 
MCF-Stillwater  filed  a civil  rights 
lawsuit  against  the  Minnesota  Department 
of  Corrections,  Centurion  Managed  Care 
(a  division  of  Centene  Corporation), DOC 
Commissioner  Tom  Roy  and  several  physi- 
cians. The  suit  alleges  that  the  defendants 
“refuse  to  provide  the  ‘breakthrough’  drug 
treatment,  viz.  the  hepatitis-C  [HCV] 
treatment  community  standard-of-care, 
which  will  cure  Plaintiffs’  HCV  infection 
in  three  months  from  its  inception.” 

According  to  a press  release  issued 
by  the  International  Humanitarian  Law 
Institute,  the  lawsuit  is  “the  first  federal 
civil  rights  class  action  in  the  nation”  to 
challenge  the  failure  of  state  prison  officials 
to  provide  prisoners  with  a new,  more  effec- 
tive hepatitis  C treatment  protocol. 

The  plaintiffs,  Minnesota  state  prison- 
ers Ronaldo  Ligons  and  Barry  Michaelson, 
seek  to  represent  a class  of  similarly  situ- 
ated prisoners.  Ligons,  incarcerated  since 
1992,  was  prescribed  the  standard  48-week 
HCV  treatment  protocol  using  interferon 
in  2006.  The  treatment  was  not  successful. 
Michaelson  initially  tested  negative  for 
HCV  but  tested  positive  for  the  disease  in 
2010.  The  suit  states  that  Michaelson  tested 
positive  “only  after  being  double-bunked 
with  a bleeding,  HCV-positive  cellmate 
and  his  exposure  to  other  sources  of  HCV 


in  MN  DOC  facilities.” 

The  treatment  protocol  the  plaintiffs 
are  seeking  eliminates  interferon  as  part 
of  the  HCV  treatment  regimen.  Interferon, 
with  a combination  of  other  toxic  antiviral 
drugs,  was  the  standard  of  care  prior  to  the 
FDA’s  recent  approval  of  a new  generation 
of  HCV  drugs.  The  interferon  regimen  re- 
quires 24-48  weeks  of  treatment  time  and 
has  a much  lower  efficacy  rate  with  a larger 
array  of  side  effects.  Because  the  side  ef- 
fects can  be  so  debilitating,  many  patients 
withdraw  before  completing  the  treatment. 

The  new  generation  of  HCV  drugs 
includes  sofosbuvir,  branded  as  Sovaldi, 
marketed  by  Gilead  Sciences.  It  was  ap- 
proved by  the  FDA  in  December  2013  and 
is  prescribed  as  a once-a-day  pill,  taken  for 
twelve  weeks.  Trials  indicate  that  the  drug  has 
an  84-96%  cure  rate  with  fewer  side  effects 
than  interferon-based  treatment  regimens.  Its 
efficacy,  however,  comes  at  the  cost  of  $ 1 ,000 
per  pill.  [See:  PLN,  July  2014,  p.20]. 

In  their  lawsuit,  Ligons  and  Michael- 
son also  request  access  to  two  other  HCV 
drugs,  Harvoni  and  Viekira  Pak.  Harvoni, 
a formulary  drug  by  Gilead  Sciences  ap- 
proved by  the  FDA  in  October  2014, 
combines  Sovaldi  and  ledipasvir.  Harvoni 
achieved  cure  rates  of  94-99%  in  trials  and 
shortened  treatment  time  to  as  little  as  eight 
weeks.  Viekira  Pak,  marketed  by  pharma- 
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ceutical  company  AbbVie,  uses  a formulary 
drug  that  combines  three  medications  in 
one  pill  and  is  usually  taken  twice  a day  for 
12  to  24  weeks.  In  trials,  Viekira  Pak  had 
an  efficacy  rate  of  over  90%.  Additional 
HCV  drugs  are  undergoing  final  testing, 
and  once  approved  are  expected  to  lower 
the  cost  of  the  new  treatment  protocols 
through  competitive  pricing. 

Ligons  and  Michaelson  argue  that  the 
standard  of  medical  care  for  HCV  treatment 
has  changed  as  a result  of  the  new  genera- 
tion of  drugs.  The  Federal  Bureau  of  Prisons 
(BOP),  Centers  for  Disease  Control,  FDA, 
U.S.  Public  Health  Service  and  Veterans 
Administration  have  recognized  this  change 
and  are  now  offering  the  new  HCV  drugs. 

In  May  2014,  a BOP  clinical  practice 
guidelines  report,  titled  “Interim  Guidance 
for  the  Management  of  Chronic  Hepatitis  C 
Infection,”  noted  that  the  use  of  sofosbuvir 
(Sovaldi)  and  simeprevir  in  combination 
with  peginterferon  and/or  ribavirin  is  the 
“preferred  treatment  regimen.”  The  BOP, 
which  houses  approximately  216,800 
prisoners,  received  a 44%  discount  by  pur- 
chasing Sovaldi  through  a U.  S.  Department 
of  Veterans  Affairs  program. 


Ligons  and  Michaelson  seek  to  rep- 
resent a class  of  approximately  1,350 
Minnesota  prisoners,  or  around  1 5%  of  the 
state’s  prison  system.  The  proposed  class 
includes  those  who  have  not  been  screened 
for  HCV,  those  who  tested  positive  but  are 
not  receiving  the  new  drug  regimens,  and 
prisoners  who  are  HCV-positive  but  do  not 
know  they  suffer  from  the  disease  and  thus 
have  not  received  treatment.  The  Minne- 
sota DOC’s  HCV  management  guidelines 
reportedly  admit  only  7 of  1,500  HCV- 
positive  prisoners  for  treatment  each  year. 

Because  the  new  HCV  drugs  are  al- 
legedly being  denied  due  to  non-medical 
reasons  (i.e.,  cost)  despite  being  the  current 
standard  of  care  for  hepatitis  C,  the  lawsuit 
argues  the  DOC’s  failure  to  provide  the  new 
drugs  constitutes  deliberate  indifference 
in  violation  of  the  Eighth  and  Fourteenth 
Amendments.  The  suit  also  raises  claims 
under  the  Americans  with  Disabilities  Act 
and  Rehabilitation  Act. 

Ligons  and  Michaelson  are  represented 
by  attorney  Peter  Nickitas,  litigation  direc- 
tor of  the  International  Humanitarian  Law 
Institute.  See:  Ligons  v.  MN Department  of 
Corrections,  U.S. D.C.  (D.  Minn.),  Case  No. 


0:15  -cv-022 1 0-P  JS-BRT. 

Litigation  over  the  failure  of  prison 
officials  to  provide  access  to  the  new 
generation  of  HCV  drugs  may  be  a new 
trend.  On  June  10,  2015  a similar  lawsuit 
was  filed  against  the  Massachusetts  DOC, 
noting  that  “Over  1,500  state  prisoners  in 
Massachusetts  have  Hepatitis  C,  but  as  of 
the  present  time  only  three  are  being  treated 
for  it.”  The  suit  seeks  class-action  status 
and  injunctive  relief  for  HCV  screening 
and  adequate  treatment  for  prisoners  who 
are  HCV-positive.  See:  Paszko  v.  O 'Brien, 
U.S. D.C.  (D.  Mass.),  Case  No.  l:15-cv- 
12298-NMG. 

Another  class-action  suit  over  the 
ability  of  prisoners  to  access  the  new  HCV 
drugs  was  filed  in  Pennsylvania  on  June 
12,  2015.  See:  Chimenti  v.  Penn.  DOC, 
U.S. D.C.  (E.D.  Penn.),  Case  No.  2:15-cv- 
03333-JP. 

PLN  will  report  future  developments 
in  these  cases. 

Additional  sources:  www.forbes.com,  www. 
sovaldi.com,  www.viekira.com,  Interna- 
tional Humanitarian  Law  Institute  press 
release  (May  26,  2015) 
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West  Virginia  City  Settles  Suit  over 
Jail  Prisoner's  Death  for  $460,000 

by  Matt  Clarke 


On  June  io,  2013,  following  a 
$460,000  settlement,  a West  Virginia 
federal  court  dismissed  a lawsuit  filed  by 
the  estate  of  a prisoner  who  died  at  the 
Bluefield  City  Jail. 

According  to  the  complaint  in  the 
civil  rights  suit,  Stephen  Z.  Yokosuk,  21, 
passed  out  in  his  car  in  the  parking  lot  of  a 
McDonald’s  restaurant  around  4:00  p.m.  on 
November  18, 2010.  More  than  four  hours 
later,  an  employee  of  the  restaurant  waived 
down  a Bluefield  Police  Department  patrol 
car  to  check  on  Yokosuk. The  officers  arrested 
him  for  public  intoxication  and  booked  him 
into  the  city  j ail;  during  that  process,  they  had 
difficulty  keeping  him  awake.  They  did  not 
seek  a medical  evaluation. 

Other  prisoners  at  the  jail  tried  to 
awaken  Yokosuk,  but  were  unable  to  do  so. 
No  police  officers  checked  on  him  during 
the  night.  The  next  morning,  the  prison- 
ers told  officers  that  although  he  was  still 
breathing,  Yokosuk  had  not  moved  at  all 
overnight.  The  police  responded  that  he 
was  just  a “drunk  sleeping  it  off.”  About  two 
hours  after  breakfast  was  served,  Yokosuk 
was  found  dead  in  his  cell. 

An  autopsy  determined  he  had  died 
due  to  blood  clots  which  formed  in  his  legs 
and  traveled  to  his  lungs;  the  clots  were 
“caused  by  him  being  in  a state  where  he 
did  not  move  for  several  hours. ”No  alcohol 
was  found  in  his  system. 

Yokosuk’s  grandmother,  Wanda  L. 
Yokosuk,  acting  as  the  administrix  of  his 
estate,  and  with  the  assistance  of  attorneys 
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J.  Michael  Ransom  and  Charles  R.  “Rusty” 
Webb,  filed  a civil  rights  action  against  the 
City  of  Bluefield  in  federal  district  court 
pursuant  to  42  U.S.C.  § 1983,  alleging  vio- 
lations of  Yokosuk’s  Fourth  and  Fourteenth 
Amendment  rights.  The  suit  claimed  that 
the  city  had  failed  to  properly  train  its  pa- 
trol officers  and  the  police  department  had 
policies  or  customs  that  were  deliberately 
indifferent  to  citizens’ constitutional  rights, 
and  that  Yokosuk  had  been  unreasonably 
seized. 

The  parties  agreed  to  settle  the  case 
on  April  19,  2013,  and  the  suit  was 
dismissed  following  the  settlement.  The 
$460,000  settlement  agreement  included 
$184,000  in  attorney  fees  and  $22,636.53 
in  legal  costs;  the  remaining  amount  was 
paid  to  Yokosuk’s  estate.  See:  Yokosuk  v. 
City  of  Bluefield. , U.S.D.C.  (S.D.  WV), 


In  September  2013, a proposed  settle- 
ment  was  filed  in  a lawsuit  over  forcibly 
seating  prisoners  “nuts-to-butts”  for  hours 
at  a time  at  a New  Mexico  state  prison  - a 
practice  also  known  as  “controlled  seat- 
ing.” The  settlement  provides  $750,000  to 
be  divided  among  the  class  members  after 
incentive  payments  to  the  class  representa- 
tives, attorney  fees,  expenses  and  the  costs 
of  administering  the  settlement. 

The  class-action  lawsuit  was  originally 
two  separate  suits  filed  against  prison  of- 
ficials, one  of  which  was  brought  in  state 
court  and  the  other  in  federal  court.  Both 
alleged  violations  of  the  prisoners’  civil 
rights  under  42  U.S.C.  § 1983.  The  state 
action  was  removed  to  federal  court  and  the 
two  cases  were  then  consolidated. 

The  complaint  described  incidents  that 
occurred  four  times  at  the  Central  New 
Mexico  Correctional  Facility  in  Los  Lunas 
in  2009  and  2010  under  Warden  Anthony 
Romero,  who  allegedly  implemented  a policy 
of  intimidation  and  abuse  of  prisoners.  The 
specific  incidents  involved  a practice  called 


Case  No.  l:12-cv-00229. 

Apparently,  however,  Yokosuk’s  death 
and  the  substantial  settlement  did  not 
motivate  officers  at  the  jail  to  take  pris- 
oners’ medical  needs  more  seriously.  The 
FBI  is  investigating  the  recent  death  of 
another  Bluefield  City  Jail  prisoner,  Connie 
Hambrick,  41,  who  died  on  June  17,2015. 
She  had  been  booked  into  the  facility  on 
June  4,  and  complained  about  a “really  bad 
headache.”  Hambrick  was  taken  to  a local 
medical  center  where  staff  found  she  had 
experienced  a stroke;  she  was  then  trans- 
ported to  a hospital  in  Charleston.  She 
died  less  than  two  weeks  later.  According 
to  a news  report,  the  jail  is  also  conducting 
an  internal  investigation. 

Additional  sources:  www.wvrecord.com, 
www.  register-herald,  com 


“nuts-to-butts”  by  the  plaintiffs  and  “con- 
trolled seating’by  the  defendants.  It  involved 
prisoners  being  stripped  to  their  boxer  shorts, 
manhandled  and  thrown  against  a wall  by 
masked,  armed  guards,  then  forced  to  sit 
front- to-back  in  a line  with  their  legs  strad- 
dling and  genitals  touching  the  buttocks  of 
the  prisoner  in  front  of  them. 

Prisoners  subjected  to  “controlled  seat- 
ing” were  required  to  hold  this  humiliating 
position  for  hours,  sometimes  with  their 
fingers  intertwined  and  hands  on  their 
heads  so  they  had  to  use  their  naked  thighs 
to  grip  the  prisoner  in  front  of  them  to  sup- 
port their  weight.  Those  who  were  unable  or 
unwilling  to  sit  “nuts-to-butts”  were  thrown 
against  the  wall  and  physically  and  verbally 
abused.  Many  prisoners  believed  they  would 
be  shot  by  the  shotgun-carrying  guards  if 
they  failed  to  maintain  the  position. 

No  toilet  breaks  were  allowed  and 
some  prisoners  urinated  on  themselves. 
They  and  the  other  prisoners  around  them 
were  then  forced  to  continue  sitting  in  the 
pool  of  urine. 
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Warden  Romero  allegedly  told  the 
prisoners  they  were  his  “bitches”  and  that 
he  could  make  them  sit  “nuts-to-butts”  any 
time  he  wanted  and  would  do  so  unless  they 
all  showed  what  he  considered  to  be  proper 
respect  to  his  officers. 

The  prisoners  were  represented  by 
Albuquerque  attorneys  Matthew  Coyte 
and  Jack  Bennett  Jacks,  who  negotiated  a 
settlement  of  $750,000  for  the  422  class 
members  subjected  to  “controlled  seating.” 
According  to  the  settlement  agreement,  the 
funds  will  be  distributed  as  follows:  $10,000 
to  each  of  the  six  named  class  representa- 
tives, $250,000  in  attorney  fees,  $27,683.83 
in  costs  and  sales  tax,  and  up  to  $20,000  for 
claims  administration. 

The  remainder  of  the  settlement  is 
to  be  divided  among  the  class  members 
according  to  how  many  file  a claim  and 
how  many  times  they  were  subjected  to 
“controlled  seating.”  The  minimum  pay- 
ment to  a class  member  is  $528.73  for  one 
incident,  $1,057.46  for  two,  $1,586.19  for 
three  incidents  and  $2,114.9 2 for  four. The 
defendants  also  agreed  to  change  DOC 
policy  to  specify  that  “No  inmate  shall 
be  made  to  sit  straddling  another  inmate 
with  less  than  approximately  one  foot  gap 
between  the  inmates.” 

“We’ve  come  a long  way,”  said  Coyte. 
“It  took  two  years  to  get  to  this  point,  in 
the  face  of  denials  that  it  happened  at  all.” 

The  district  court  granted  preliminary 
approval  of  the  proposed  settlement  in 
July  2014.  A fairness  hearing  was  held  on 
November  13,2014,  and  the  court  entered 


final  approval  of  the  settlement  six  days 
later.  Only  one  class  member  objected 
to  the  settlement.  See:  Oates  v.  Dorsey, 
U.S.D.C.  (D.  NM),  Case  No.  l:ll-cv- 
00254-MCA-GBW. 


The  Alabama  Court  of  Civil  Appeals 
held  on  August  1,2014  that  a trial  court 
should  treat  pleadings  according  to  their 
substance  rather  than  their  captions.  Ac- 
cordingly, the  appellate  court  reversed  the 
dismissal  of  a criminal  action  and  ruled  the 
matter  should  have  been  treated  as  a civil 
case  based  upon  the  facts  and  requested 
relief  in  the  petition. 

In  January  2014,  Donaldson  Correc- 
tional Facility  prisoner  Gregory  J.  Eddins, 
46,  who  is  serving  a 30-year  sentence, 
submitted  a court  filing  entitled  “Petition 
for  Relief  from  Conviction  or  Sentence.” 

The  verified  petition  alleged  a Sep- 
tember 2010  laboratory  test  indicated 
Eddins  had  diabetes.  Yet  he  was  not  being 
treated  for  that  disease,  putting  him  at  “risk 
of  going  blind,  losing  a limb,  going  into 
diabetic  coma,  or  dying.”  Among  the  relief 
requested,  Eddins  asked  state  officials  to 
“provide  him  with  necessary  or  appropriate 
medical  care  to  treat  his  diabetes.” 

The  trial  court  dismissed  the  action 
because  the  remedy  he  sought  was  not 


Meanwhile,  Warden  Romero  was 
promoted  to  Deputy  Director  of  the  New 
Mexico  DOC’s  Adult  Prisons  Division. 

Additional  source:  www.sfreporter.com 


available  through  a Rule  32  petition,  which 
is  the  mechanism  to  challenge  a criminal 
conviction  or  sentence.  Eddins  appealed  to 
the  Alabama  Court  of  Criminal  Appeals, 
which  transferred  the  case  to  the  Court  of 
Civil  Appeals. 

That  appellate  court  said  that  while 
Eddins’  appellate  brief  was  “not  a model 
of  clarity,”  it  was  clear  he  alleged  his  con- 
stitutional rights  were  being  violated  by 
the  improper  withholding  of  medical  care. 
The  court  noted  that  “[i]t  has  long  been 
the  law  that  nomenclature”  - the  name  or 
term  used  - “is  not  the  determining  factor 
regarding  the  nature  of  the  party’s  pleadings 
or  motions.” 

Eddins,  the  Court  of  Civil  Appeals 
held,  had  stated  a claim  for  which  relief 
could  be  granted;  thus,  it  was  error  for  the 
trial  court  to  dismiss  his  petition.  While 
expressing  no  opinion  as  to  the  substantive 
merits  of  Eddins’ claim,  the  appellate  court 
reversed  and  remanded  the  case  for  further 
proceedings.  See:  Eddins  v.  Alabama,  160 
So.3d  18  (Ala.  Civ.  App.  2014).  FJ 


Alabama  Courts  Must  Review  Substance 
of  Claim  Despite  Pleading's  Title 

by  David  Reutter 
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Second  Circuit  Unseals  Jail  Conditions  Settlement  Compliance 
Reports;  Public  Has  First  Amendment  Right  of  Access 


On  August  18,  2014,  the  Second 
Circuit  Court  of  Appeals  held  “that 
the  public’s  fundamental  right  of  access  to 
judicial  documents  ...  was  wrongly  denied” 
when  a federal  district  court  sealed  settle- 
ment compliance  reports  in  a jail  conditions 
lawsuit. 

Following  a two-year  investigation 
into  conditions  at  two  Erie  County,  New 
York  jails,  the  United  States  filed  suit  in 
September  2009  pursuant  to  the  Civil  Rights 
of  Institutionalized  Persons  Act  (CRIPA), 
42  U.S.C.  § 1997a  et  seq.  The  suit  alleged 
that  conditions  at  the  jails  violated  the  con- 
stitutional rights  of  prisoners  “by  failing  (a) 
to  protect  them  from  hann,  (b)  to  provide 
adequate  mental  health  care  or  medical 
care,  and  (c)  to  engage  in  adequate  suicide 
prevention.”  [See:  PLN,  Nov.  2009,  p.20]. 

The  suicide  prevention  claims  were 
resolved  by  a June  2010  partial  settlement. 
Under  the  agreement,  a compliance  officer 
was  appointed  to  report  to  the  district  court 
on  the  county’s  suicide  prevention  efforts. 

When  the  court  refiised  to  dismiss  the 
remaining  claims,  the  parties  entered  into 
a second  settlement  agreement  in  August 
2011.  Under  that  agreement,  two  court- 
appointed  compliance  consultants  would 
report  to  the  district  court  every  six  months. 

After  the  first  compliance  reports  were 
issued,  the  court  granted  Erie  County’s  un- 


by  Mark  Wilson 

opposed  motion  to  file  them,  and  all  future 
reports,  under  seal. 

In  June  2012,  the  New  York  Civil  Lib- 
erties Union  (NYCLU)  moved  to  intervene 
to  unseal  the  compliance  reports.  The  court 
allowed  intervention  but  refused  to  unseal 
the  reports,  holding  that  although  they  were 
judicial  documents,  they  “were  not  within 
the  subset  of  such  documents  entitled  to 
a First  Amendment  right  of  access.”  See: 
United  States  v.  Erie  County,  U.S.D.C.  ( W.D. 
NY),  Case  No.  l:09-cv-00849-WMS-JJM; 
2013  U.S.  Dist.  LEXIS  124688. 

“The  notion  that  the  public  should  have 
access  to  the  proceedings  and  documents  of 
courts  is  integral  to  our  system  of  govern- 
ment,” the  Second  Circuit  said  in  reversing 
the  district  court’s  order.  “To  ensure  that 
ours  is  indeed  a government  of  the  people, 
by  the  people,  and  for  the  people,  it  is  es- 
sential that  the  people  themselves  have  the 
ability  to  learn  of,  monitor,  and  respond  to 
the  actions  of  their  representatives  and  their 
representative  institutions.  This  principle, 
as  it  applies  to  courts,  has  a long  history.” 

That  right  “is  said  to  predate  even  the  Con- 
stitution itself,”  the  Court  of  Appeals  continued, 
but  “the  First  Amendment  to  the  Constitution 
also  protects  the  public’s  right  to  have  access  to 
judicial  documents,”  and  that  protection  “has 
been  understood  to  be  stronger  than  its  common 
law  ancestor  and  counterpart.” 


Once  a First  Amendment  right  to  judi- 
cial documents  is  found,  those  documents 
may  be  sealed  only  upon  specific  findings, 
made  on  the  record,  “demonstrating  that 
closure  is  essential  to  preserve  higher  val- 
ues and  is  narrowly  tailored  to  serve  that 
interest.”  Broad  and  general  findings  are 
insufficient. 

Citing  decisions  in  other  cases  that 
made  correctional  facility  monitoring 
reports  publicly  available,  the  Second 
Circuit  held  “it  is  clear  ...  that  ‘experience’ 
supports  unsealing  the  reports  in  this  case.” 
Moreover,  “logic  bears  out  this  experience, 
since  ‘public  access  plays  a significant  posi- 
tive role  in  the  functioning  of  the  particular 
process  in  question.’” 

“The  District  Court  did  not  find  that 
a First  Amendment  right  attached,  and 
hence  did  not  consider  whether  it  could  be 
overcome,”  the  Court  of  Appeals  wrote. 
But  given  the  defendants’  statements  at  oral 
argument  indicating  that  the  public’s  right 
of  access  could  not  be  overcome,  the  Court 
concluded  “that  the  County’s  arguments, 
and  the  facts  upon  which  they  are  premised, 
cannot  justify  even  a narrowly  tailored 
sealing.”  Consequently,  the  district  court’s 
refiisal  to  unseal  the  compliance  reports  was 
reversed  and  its  standing  order  to  seal  fiiture 
reports  was  vacated.  See:  United  States  v. 
Erie  County,  763  F.3d  235  (2d  Cir.  2014).  P 
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$3,000  Jury  Award  to  Arizona  Prisoner 
Denied  Prostate  Care 


An  Arizona  federal  jury  awarded 
$3,000  to  a prisoner  in  a case  involving 
the  delay  or  denial  of  medical  care.  Post- 
trial, the  district  court  awarded  $3,908.25 
in  attorney  fees  and  costs, but  found  reduc- 
tions applied  to  cut  the  award  to  $2,548.40. 

Arizona  state  prisoner  David  Aren- 
berg,  57,  was  diagnosed  in  May  2008  with 
benign  hyperplasia  of  the  prostate,  which 
could  require  surgery.  Beginning  in  October 
2009  he  requested  a consult  for  his  condi- 
tion. It  was  not  until  over  a year  later,  on 
November  17,  2010,  that  he  finally  had  a 
consult  with  a urologist. 

Arenberg  filed  a civil  rights  action 
against  Charles  Ryan,  director  of  the  Ari- 
zona Department  of  Corrections  (ADC); 
medical  program  manager  Richard  Rowe; 
and  James  Taylor,  the  ADC’s  northern 
regional  health  administrator.  The  district 
court  granted  a motion  for  judgment  as  a 
matter  of  law  for  all  claims  against  Ryan 


by  David  M.  Reutter 

and  for  punitive  damages  against  Rowe 
and  Taylor. 

The  case  proceeded  to  trial  against 
Rowe  and  Taylor,  who  claimed  it  was  the 
responsibility  of  a non-party  to  facilitate 
outside  medical  consultations  and  ensure 
they  were  scheduled.  The  jury  entered  a 
verdict  in  favor  of  Rowe  on  July  25,  2013 
but  found  against  Taylor.  Apparently,  the 
jurors  agreed  with  Arenberg ’s  position  that 
Taylor  failed  to  take  reasonable  measures  to 
address  his  serious  medical  needs. 

Post-trial,  Arenberg  moved  for  the 
statutory  maximum  award  of  $4,500  in 
attorney  fees  (150%  of  the  damages  pursu- 
ant to  the  Prison  Litigation  Reform  Act). 
The  defendants  countered  with  a request 
for  $609.45  in  costs  for  transcripts  of  a 
trial  witness.  The  district  court  noted  the 
defendants  had  made  a $20,000  offer  of 
judgment,  which  Arenberg  rejected.  As 
the  offer  was  greater  than  the  final  recovery 


and  the  transcripts  were  still  significant 
to  Rowe’s  defense,  the  court  granted  the 
defendants’  motion  for  costs. 

The  court  also  reduced  the  attorney  fee 
award  by  $618.75  after  finding  5.5  hours  of 
work  listed  by  Arenberg’s  counsel  was  not 
related  to  the  claim  against  Taylor.  Costs 
of  $26.80  were  awarded,  which  was  sig- 
nificantly lower  than  the  $623 .99  Arenberg 
had  requested. 

Finally,  the  district  court  invoked  42 
U.S.C.  § 1997e(d)(2),  which  provides  a 
prisoner  plaintiff  may  be  required  to  pay 
up  to  25%  of  the  judgment  toward  attorney 
fees.  Subtracting  $750  from  the  $3,298.40 
total  award  reduced  it  to  $2,548.40.  Aren- 
berg was  represented  by  Tempe  attorneys 
Nemer  Hadous  and  David  Ali  Chami.  See: 
Arenberg  v.  Ryan,  U.S.D.C.  (D.  AZ),  Case 
2:10-cv-02228-JWS.  P 

Additional  source:  The  Trial  Reporter 
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Nebraska  Returns  Ex-Offenders  to  Prison 
after  Sentence  Miscalculation  Scandal 


Nebraska  authorities  have  re- 
incarcerated  nearly  two  dozen  state 
prisoners  who  were  released  early  because 
officials  miscalculated  their  release  dates. 
The  state  decided  not  to  pursue  hundreds  of 
other  offenders  who  had  also  been  released 
prematurely. 

Two  Nebraska  Department  of  Cor- 
rectional Services  (DOCS)  employees 
were  disciplined  and  several  others  retired 
due  to  the  sentence  computation  problems, 
which  apparently  had  been  taking  place 
since  1995. 

“Their  actions  were  inappropriate, 
inexcusable  and  irresponsible,”  then-Gover- 
nor  Dave  Heineman  said  at  a joint  August 
15,2014  press  conference  with  Corrections 
Director  Mike  L.  Kenney. 

According  to  prison  officials,  306  pris- 
oners were  released  early  after  their  release 
dates  were  miscalculated.  Some  still  had  up 
to  eight  years  remaining  on  their  sentences, 
and  some  were  freed  prior  to  their  parole 
dates. 

The  miscalculations  occurred  despite 
two  Nebraska  Supreme  Court  rulings  that 
detailed  how  good  time  was  to  be  applied 
to  prisoners’  sentences.  In  2002,  the  state’s 
high  court  held  that  it  would  not  serve 
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by  Matt  Clarke 

the  intent  of  the  legislature  if  a prisoner 
was  released  prior  to  becoming  eligible 
for  parole.  See:  Johnson  v.  Kenney,  265 
Neb.  47,  654  N.W.2d  191  (Neb.  2002). 
The  Supreme  Court  further  defined  good 
time  in  a February  8, 2013  ruling,  which 
stated  that  credit  was  to  be  applied  to  a 
sentence  only  for  non-habitual  offenders, 
or  for  prisoners  who  had  first  finished 
serving  any  mandatory  minimum  term 
required  by  law.  See:  State  of  Nebraska 
v.  Castillas,  285  Neb.  174,  826  N.W.2d 
255  (Neb.  2013). 

As  it  turned  out,  DOCS  was  calculat- 
ing release  dates  based  on  a prisoner’s  entire 
sentence,  not  just  on  the  time  following  the 
mandatory  minimum  portion.  Kenney  said 
DOCS  legal  counsel  continued  to  miscal- 
culate the  release  dates  even  though  they 
knew  they  were  doing  it  incorrectly  based 
on  the  state  Supreme  Court’s  rulings. 

“Honestly,  it  was  more  than  an  act  of 
deliberation,”  he  stated.  “It  was  an  act  of 
negligence.  It  wasn’t  an  action  that  someone 
took.  It  was  actions  people  failed  to  take.” 

DOCS  General  Counsel  George 
Green  and  Associate  Legal  Counsel  Sharon 
Lindgren  were  allowed  to  resign,  Kenney 
said,  adding  that  he  would  have  recom- 
mended their  firing  had  they  not  agreed 
to  leave  on  their  own.  Neither  received 
severance  pay  but  they  were  allowed  to  keep 
accumulated  vacation  pay  and  25%  of  their 
sick  leave  and  retirement. 

Another  employee,  DOCS  records 
administrator  Kyle  Poppert,  was  suspended 
without  pay  for  two  weeks,  while  Associate 
Legal  Counsel  Kathy  Blum  received  a one- 
day  suspension. 

The  state  did  not  pursue  most  of  the 
306  prisoners  who  were  released  early 
because,  given  credit  for  time  served  while 
erroneously  released,  they  had  completed 
their  sentences.  Another  three  prisoners 
had  died  and  five  successfully  completed 
their  terms  of  parole.  DOCS  also  agreed 
not  to  re-imprison  anyone  who  had  became 
eligible  for  parole  counting  the  time  they 
were  mistakenly  released. 

That  was  what  happened  to  Jordan 
Lybarger,  who  was  released  early  and 
turned  himself  in,  only  to  spend  a night  in 


custody  before  being  told  to  return  to  parole 
supervision. 

“They  said  they  miscalculated  my 
time,”  said  Lybarger,  who  promptly  re- 
ported to  DOCS  after  being  told  to  by  his 
parole  officer.  “How  can  you  mess  up  on  a 
mess  up?” 

DOCS  had  agreed  not  to  pursue 
released  prisoners  eligible  for  parole  after 
state  Senator  Ernie  Chambers  intervened 
on  behalf  of  Pierce  Hubbard-Williams,  who 
was  given  three  hours  to  report  to  prison  to 
serve  another  five  years  despite  having  been 
released  in  July  2011. 

“I  am  going  to  do  everything  I can  to 
help  resolve  this  and  bring  as  few  people 
back  to  prison  as  possible,”  Chambers  said. 
“Since  the  state  discharged  these  people 
from  state  custody,  it  would  be  unethical, 
in  my  opinion,  and  unjust  to  put  them  back 
in  prison.” 

Miscalculations  were  made  on  a total 
of  873  prisoners’  sentences,  but  only  306 
had  been  released.  According  to  hundreds 
of  emails  to  and  from  DOCS  officials  ob- 
tained by  the  Lincoln,  Nebraska  Journal 
Star,  attorneys,  prison  employees  and  even 
the  state  Attorney  General’s  staff  were 
aware  that  sentences  were  being  miscal- 
culated and  that  some  release  dates  were 
occurring  before  prisoners’  parole  dates. 

Following  the  state  Supreme  Court’s 
ruling  in  Castillas,  DOCS  records  ad- 
ministrator Poppert  sent  emails  to  fellow 
employees  Jeannene  Douglass  - who  later 
retired  - and  Ginger  Shurter,  saying  it  was 
his  opinion  that  the  Supreme  Court  jus- 
tices had  misinterpreted  previous  case  law 
with  respect  to  how  sentences  should  be 
calculated. 

In  October  2013,  the  high  court’s  rul- 
ing came  under  further  scrutiny  at  a DOCS 
sentence  review  committee  meeting  that 
included  Poppert,  Blum,  Green,  Lindgren 
and  four  other  staff  members.  According  to 
the  meeting  minutes,  the  committee  con- 
cluded that  DOCS’ practice  of  calculating 
release  dates  was  different  from  the  “court’s 
assumption,”  but  before  taking  action  the 
department  needed  to  clarify  the  Supreme 
Court’s  intention. 

The  minutes  stated,  “Conclusion:  We 
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have  been  performing  calculations  our 
current  way  for  years.  We  are  now  aware 
of  this  situation,  we  will  act  when  we  are 
specifically  told  our  current  way  is  wrong 
and  it  needs  to  be  changed.” 

Poppert  later  defended  the  miscalcu- 
lations. On  June  15,  2014,  the  same  day 
that  Omaha  World-Herald  reporter  Todd 
Cooper  broke  the  story  of  the  scandal, 
Poppert  emailed  his  staff  to  say  he  hoped 
they  realized  how  complicated  sentence 
computations  were. 

“We  work  with  seven  different  good 
time  laws  that  include  statutory  good  time, 
meritorious  good  time,  jail  credits,  blood 
credits,  discretionary  parole,  mandatory 
parole  and  mandatory  discharge  by  the 
Board  of  Parole,”  he  wrote,  adding  that 
almost  1,500  good  time  calculations  were 
processed  each  month. 

“Furthermore,  issues  are  complicated 
when  [we]  are  required  to  interpret  court 
rulings,  opinions  from  the  attorney  general’s 
office,  and  our  own  legal  counsel  regarding 
their  effect  on  a particular  sentence  or  good 
time  law,”  he  said. 

The  Attorney  General’s  staff  had  raised 
the  sentence  miscalculation  issue  as  early 


as  February  2013,  when  Assistant  Attor- 
ney General  Linda  Willard  inquired  how 
DOCS  was  calculating  mandatory  mini- 
mum sentences,  to  ensure  the  department 
was  complying  with  the  state  Supreme 
Court’s  rulings.  She  failed  to  press  the  is- 
sue, however. 

Willard  retired  following  the  scandal, 
which  became  an  issue  in  the  2014  guber- 
natorial election.  Several  lawsuits  have  been 
filed  by  prisoners  who  were  released  early 
and  returned  to  prison,  a criminal  investiga- 
tion was  launched  and  Corrections  Director 
Kenney  retired  effective  March  2015. 

Some  critics,  including  Tyler  Richard 
with  the  ACLU  of  Nebraska,  blamed  the 
erroneous  early  releases  on  the  state’s  over- 
crowded prison  system  - resulting  from 
mandatory  minimum  laws  - which  has 
created  logistical  problems  and  a need  to 
reduce  the  prison  population. 

At  a September  4,  2014  legislative 
hearing,  it  was  revealed  that  former  DOCS 
General  Counsel  Green  and  DOCS  attor- 
neys Lindgren  and  Blum  had  not  even  read 
the  state  Supreme  Court’s  Castillas  ruling 
before  the  sentence  miscalculation  scandal 
came  to  light.  Green  was  singled  out  by 


lawmakers  for  harsh  criticism. 

“I  find  your  lack  of  knowledge  and 
competency  to  be  very  disturbing,”  state 
Senator  Chambers  told  him.  “Obviously 
you  think  people  on  this  panel  are  fools.” 

Green  responded,  “I  should  have  read 
the  case.” 

In  November  2014,  following  an  in- 
vestigation by  the  State  Patrol,  prosecutors 
decided  that  no  criminal  charges  would 
be  filed  against  current  or  former  DOCS 
officials  in  connection  with  the  sentence 
miscalculations. 

“The  level  of  incompetence  we’ve  seen 
from  the  legal  department  at  Corrections 
is  beyond  the  pale,”  said  Attorney  General 
Jon  Bruning.  “However,  mere  inaction,  in- 
competence, lack  of  action  or  negligence  is 
not  sufficient  for  a criminal  violation.” 

Bruning  left  office  in  January  2015 
after  unsuccessfully  running  for  governor; 
he  was  defeated  in  the  primary  election. 

Sources:  Omaha  World-Herald,  Associ- 
ated Press,  www.nebraskaradionetwork. 
com,  www.1011now.com, www.omaha.com, 
www. journalstar.  com,  www.  watchdog,  org, 
www.cjr.org 
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San  Diego  Deputies  Faulted  for  Jail  Death 


A CIVILIAN  REVIEW  BOARD  FOUND  THAT 

sheriff’s  deputies  lied  and  failed  to  take 
steps  that  could  have  saved  a prisoner  who 
swallowed  meth  before  being  booked  into 
a San  Diego  Jail. 

A sheriff’s  official  said  jail  staff  thought 
Bernard  Victorianne  was  suffering  from 
psychological  problems,  not  medical  ones. 
On  the  September  2012  night  that  Vic- 
torianne, 28,  was  booked,  however,  he  was 
screaming  that  “something  was  burning  his 
insides.”  He  received  no  medical  care  and 
was  put  in  solitary  confinement  rather  than 
a medical  observation  unit  where  he  would 
have  been  monitored. 

A deputy  reported  that  he  had  moni- 
tored Victorianne  at  an  evening  count. 
Video  surveillance,  however,  showed  the 
deputy  passing  by  the  cell  rapidly.  The  next 
morning,  Victorianne  failed  to  retrieve 
his  breakfast  from  his  cell  door;  a deputy 
went  in  and  tried  waking  Victorianne,  who 
never  responded.  The  deputy  reported  that 
he  thought  he  saw  Victorianne  breathing, 
while  another  deputy  stood  in  the  doorway. 

The  two  deputies  violated  policy  requiring 
them  to  get  the  prisoner’s  acknowledgement 
that  he  was  OK,  instead  leaving  after  41  sec- 
onds. When  Victorianne’s  body  was  found 
it  was  cold  with  rigor  mortis  setting  in,  and 
video  surveillance  showed  the  deputy  who  had 
gone  into  the  cell  later  lied  on  a report  form. 

Victorianne’s  death  was  ruled  an  acci- 
dental overdose.  A wrongful  death  lawsuit 
was  filed  in  federal  court  in  September  2014 
on  behalf  of  Victorianne’s  parents,  Bernard 
and  Zelda.  See:  Victorianne  v.  County  of 
San  Diego,  U.S.D.C.  (S.D.  Cal.),  Case  No. 


by  Christopher  Zoukis 

3:14-cv-02170-WQH-BLM. 

Just  before  the  suit  was  filed,  the  Citizen’s 
Law  Enforcement  Review  Board  (CLERB) 
made  seven  findings  that  deputies  were  guilty 
of  misconduct  for  failing  to  follow  prisoner 
count  and  other  procedures,  lying  during 
a subsequent  investigation  and  failing  to 


IN  A LANDMARK  DECISION  AUTHORED  BY 

Justice  Antonin  Scalia,onjune26,2015  the 
U.S.  Supreme  Court  struck  down  the  residual 
clause  of  the  Armed  Career  Criminal  Act 
(ACCA),  18  U.S.C.  § 924(e)(1),  while  leav- 
ing the  rest  of  the  statute  intact.  The  impact 
of  this  ruling  cannot  be  overstated  for  those 
who  received  mandatory  minimum  sentences 
based  upon  the  ACCA’s  residual  clause. 

Under  federal  law,  certain  people,  includ- 
ing convicted  felons,  are  prohibited  from 
possessing  or  owning  firearms.  18  U.S.C.  § 
922(g) . “In  general,  the  law  punishes  violation 
of  this  ban  by  up  to  10  years’ imprisonment.... 
But  if  the  violator  has  three  or  more  earlier 
convictions  for  a ‘serious  drug  offense’  or  a 
‘violent  felony,’  the  Armed  Career  Criminal 
Act  increases  his  prison  term  to  a minimum 
of  15  years  and  a maximum  of  life.” 

The  ACCA  defines  “violent  felony”  to 
include  four  enumerated  crimes  (burglary, 
arson,  extortion  and  use  of  explosives) , as  well 
as  offenses  that  “otherwise  involve  []  conduct 
that  presents  a serious  potential  risk  of  physi- 


properly  investigate  the  death.  The  Board 
also  found  that  jail  medical  staff  knew  of 
Victorianne’s  overdose  symptoms  yet  failed 
to  monitor  his  medical  condition. 

Sources:  www.utsandiego.com,  www.sdcitybeat. 
com 


cal  injury  to  another”  - known  as  the  Act’s 
residual  clause.  18  U.S.C.  § 924(e)(2)(B). 

In  an  appeal  filed  by  federal  prisoner 
Samuel  James  Johnson,  who  had  a prior 
state  conviction  for  unlawful  possession 
of  a short-barreled  shotgun,  the  Supreme 
Court  held  that  a district  court,  as  part  of 
the  sentencing  process,  cannot  increase 
a defendant’s  sentence  based  upon  the 
ACCA’s  residual  clause.  The  Court  noted 
that  many  district  courts,  accepting  the 
arguments  of  prosecutors,  had  classified  as 
“violent  felonies”  offenses  that  did  not  rise 
to  the  level  of  violent  acts. 

“We  are  convinced  that  the  indetermi- 
nacy of  the  wide-ranging  inquiry  required 
by  the  residual  clause  both  denies  fair  notice 
to  defendants  and  invites  arbitrary  enforce- 
ment by  judges, ’’the  Supreme  Court  wrote, 
finding  the  residual  clause  to  be  unconsti- 
tutionally vague. 

The  Court  therefore  overruled  its  deci- 
sions in  two  prior  cases  and  concluded  that 
“imposing  an  increased  sentence  under  the 
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residual  clause  of  the  Armed  Career  Criminal 
Act  violates  the  Constitution’s  guarantee  of  due 
process, ’’while  noting  that  its  decision  did  “not 
call  into  question  application  of  the  Act  to  the 
four  enumerated  offenses,  or  the  remainder  of 
the  Act’s  definition  of  a violent  felony.” 

Justice  Alito  filed  a dissent,  while  Jus- 
tices Kennedy  and  Thomas  filed  concurring 
opinions.  See:  Johnson  v.  United  States , 192 


L.Ed.2d  569  (2015). 

Following  the  decision  in  Johnson, 
federal  appellate  and  district  courts  have  be- 
gun addressing  claims  related  to  increased 
sentences  under  the  ACCA’s  residual  clause. 
In  one  recent  case,  the  Sixth  Circuit  applied 
Johnson  to  a claim  in  which  a prisoner  chal- 
lenged whether  his  conviction  qualified  as 
a “crime  of  violence”  for  a career  offender 


enhancement  under  the  similar  residual 
clause  of§  4B1.2(a)(2)  oftheU.S.  Sentenc- 
ing Guidelines.  The  appellate  court  held 
that  as  it  had  “previously  interpreted  both 
residual  clauses  identically”  for  the  ACCA 
and  § 4B1.2(a)(2),  the  same  relief  was  re- 
quired: vacating  the  petitioner’s  sentence. 
See:  United  States  v.  Darden,  2015  U.S.  App. 
LEXIS  11814  (6th  Cir.  2015).  ¥* 


Peer-Review  Reports  Must  be  Disclosed 
in  Philadelphia  Jail  Conditions  Suit 

by  David  Re  utter 


A Pennsylvania  federal  district  court 
held  on  November  4, 2014  that  medical 
care  contractor  Corizon  Health  has  to  pro- 
duce mortality  and  sentinel  event  reviews  in 
a class-action  suit  filed  by  prisoners  in  the 
Philadelphia  Prison  System  (PPS)  seek- 
ing equitable  relief  from  unconstitutional 
conditions  of  confinement. 

The  lawsuit  alleges  that  the  PPS  is 
overcrowded  and  triple-celled,  and  over- 
crowding results  in  danger  to  the  health 
and  safety  of  the  prisoner  population. 
Before  the  court  was  a discovery  request 
filed  by  the  plaintiffs  that  sought  “mortality 
and  sentinel  event  reviews  for  deaths  that 
occurred  in  custody  from  January  2012  to 
December  1,2013.” 

The  PPS  defendants  sought  to  obtain 
the  discovery  information  from  Corizon,  a 
non-party  to  the  suit,  but  the  company  ob- 
jected, contending  that  the  records  were  not 
discoverable  because  they  were  protected 
by  Pennsylvania’s  peer-review  privilege  law. 
The  plaintiffs  argued  that  federal  courts 
do  not  recognize  the  state  peer-review 
privilege. 

The  district  court  explained  that  where, 
as  here,  there  are  both  federal  and  state  law 
claims  in  a case,  “the  federal  rule  favoring 
admissibility,  rather  than  any  state  law  privi- 
lege, is  the  controlling  rule. ’’Therefore,  “the 
mere  fact  that  state  law  claims  and  federal 
law  claims  coexist  in  this  action  does  not 
by  itself  justify  application  of  Pennsylvania’s 
peer-review  privilege.”  The  privilege  must 
be  recognized  for  it  to  apply. 

Corizon  argued  that  recognition 
would  be  proper  because  the  privilege  is 
recognized  in  all  50  states  and  there  is  a 
“developing  trend”  in  the  federal  courts 
to  recognize  a federal  peer-review  privi- 
lege. The  court,  however,  noted  that  the 
“Supreme  Court  has  explicitly  declined  to 


introduce  a peer-review  privilege  - some- 
times referred  to  as  a ‘self-critical  analysis’ 
privilege  - into  the  federal  common  law.” 
It  also  held  that  while  some  federal  courts 
have  recognized  the  privilege,  the  general 
policy  is  not  to  do  so. 

Corizon  must  show  the  privilege  “pro- 
motes sufficiently  important  interests  to 
outweigh  the  need  for  probative  evidence,” 
but  the  district  court  found  it  had  failed  to 
make  such  a showing. 

The  court  agreed  with  the  Ninth  Cir- 
cuit that  “in  the  prison  context,  the  safety 


and  efficiency  of  the  prison”  make  it  “pecu- 
liarly important  that  the  public  have  access 
to  the  assessment  by  peers  of  the  care  pro- 
vided.” Further,  a protective  order  to  limit 
dissemination  of  the  records  would  address 
the  chilling  effect  cited  by  other  courts  that 
had  recognized  the  peer-review  privilege. 

Accordingly,  the  district  court  ordered 
Corizon  to  disclose  the  peer-review  records 
and  told  the  parties  to  submit  a protective 
order.  The  case  remains  pending.  See:  Wil- 
liams v.  City  of  Philadelphia, U.S.D.C.  (E.D. 
Penn.),  Case  No.  2:08-cv-01979-RBS. 
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Pell  Grants  for  Prisoners:  New  Bill  Restores 
Hope  of  Reinstating  College  Programs 


It’s  been  over  20  years  since  Jon  Marc 

Taylor,  Ph.D.,  a Missouri  state  prisoner 
and  author  of  the  Prisoners’  Guerrilla  Hand- 
book to  Correspondence  Programs  in  the  U.  S. 
and  Canada , published  an  op-ed  in  the  New 
York  Times  urging  federal  lawmakers  not 
to  ban  Pell  grants  for  prisoners.  In  the  two 
decades  since  his  plea  the  higher  education 
landscape  in  our  nation’s  prison  system  has 
shifted  drastically  due  to  a lack  of  funding 
and  public  support.  However,  it  now  ap- 
pears that  might  change  and  Dr.  Taylor’s 
dream  may  finally  come  true. 

The  Restoring  Education  and 
Learning  Act 

On  May  21,  2015,  U.S.  Rep.  Donna  F. 
Edwards  (MD)  introduced  the  Restoring 
Education  and  Learning  (REAL)  Act, 
H.R.  2521,  which  would  make  state  and 
federal  prisoners  eligible  for  Pell  grants  - a 
form  of  federal  financial  aid  for  post-sec- 
ondary education  programs.  Prisoners  have 
been  restricted  from  Pell  grant  eligibility 
since  1994,  when  President  Bill  Clinton 
signed  the  Violent  Crime  Control  and  Law 
Enforcement  Act  (VCCLEA)  into  law. 

The  REAL  Act  originally  had  17 
co-sponsors,  including  Representatives 
Danny  K.  Davis  (IL),  Barbara  Lee  (CA), 
Robert  C.  “Bobby”  Scott  (VA),  Rosa  L. 
DeLauro  (CT),  Cedric  L.  Richmond  (LA), 


by  Christopher  Zoukis 

John  Conyers,  Jr.  (MI),  Charles  B.  Rangel 
(NY),  Tony  Cardenas  (LA),  John  Lewis 
(GA),  Marcus  Kaptur  (OH),  Raul  M.  Gri- 
jalava  (AZ),  Henry  C.  “Hank”  Johnson 
(GA),  Joseph  P.  Kennedy  III  (MA),  Alcee 
L.  Hastings  (FL)  and  Ted  Lieu  (CA).  As  of 
the  end  of  July  the  bill  had  attracted  nine 
more  co-sponsors. 

According  to  Congresswoman  Ed- 
wards, “The  REAL  Act  is  about  restoring 
education  opportunities  for  our  nation’s 
prisoners  so  they  will  have  the  opportunity 
to  reintegrate  as  productive  members  of  the 
community  post-incarceration.” 

The  Fight  to  Preserve  Prison 
Education 

The  year  was  1992  and  Congressman 
Bart  Gordon  (TN)  was  standing  on  the 
tough-on-crime  pulpit  preaching  to  anyone 
who  would  listen.  His  objective  was  to  stop 
prisoners  from  obtaining  a college  educa- 
tion regardless  of  the  social  or  economic 
costs.  Rep.  Gordon  explained  to  his  Con- 
gressional colleagues  that  100,000  prisoners 
were  receiving  Pell  grants,  which  was  taking 
funds  away  from  law-abiding  students. 
Neither  of  which  was  true.  Regardless,  he 
proposed  an  amendment  to  the  VCCLEA 
to  remove  prisoners  from  Pell  grant  eligibil- 
ity and  his  amendment  passed  351  to  39. 
But  the  fight  was  not  yet  over. 


In  the  weeks  that  followed,  a massive 
grassroots  movement  took  root.  Prisoners 
all  over  the  country  engaged  in  a letter- 
writing campaign  designed  to  sway  their 
representatives  to  the  cause  of  prison  edu- 
cation. Leaders  in  this  fight  were  Citizens 
United  for  the  Rehabilitation  of  Errants 
(CURE)  and  Missouri  prisoner  Dr.  Taylor, 
who  was  a strong  proponent  for  prison  edu- 
cation both  then  and  ever  since.  Colleges, 
correctional  educators,  the  U.S.  Department 
of  Education  and  others  joined  the  fight  to 
preserve  prison-based  higher  education 
programs.  The  amendment  to  the  VCCLEA 
was  defeated,  though  not  for  long. 

Come  1994,  Senator  Jesse  Helms,  who 
had  previously  introduced  legislation  to 
end  Pell  grants  for  prisoners,  took  up  Rep. 
Gordon’s  call  to  action. 

“You  may  teach  inmates  how  to  fix  au- 
tomobiles,” Helms  argued.  “You  may  teach 
them  how  to  write,  certainly  how  to  read. 
But  a college  education  free  of  charge? 
Such  a policy  is  an  outrage.” 

In  April  1994,  NBC  Dateline  aired  a 
segment  titled  “Society’s  Debt?”  The  show 
featured  stories  of  students  denied  Pell 
grants  struggling  to  pay  for  college,  along 
with  crime  victims  who  were  angered  that 
prisoners  had  access  to  college  programs. 

Rep.  Gordon  commented  at  the  time, 
“Law-abiding  students  have  every  right  to 
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be  outraged  when  a Pell  grant  for  a police- 
man’s child  is  cut  but  a criminal  that  the 
officer  sends  to  prison  can  get  a big  check.” 

Once  again,  his  remarks  were  untrue. 
The  police  officer  he  cited  earned  too  much 
money  for  his  child  to  qualify  for  need- 
based  financial  aid,  including  Pell  grants. 
And  as  for  prisoners  receiving  a check, 
they  never  did.  The  college  providing  the 
coursework  received  funding,  not  the  pris- 
oner taking  the  courses. 

While  much  of  the  fact-checking  oc- 
curred afterwards,  Senator  Harris  Wofford 
(PA)  asked  the  Govermnent  Accountability 
Office  to  study  the  matter.  The  GAO  found 
that  “inmate  participation  is  a small  part 
of  the  total  Pell  grant  program....  Only 
23,000  of  the  approximately  4 million  Pell 
recipients  for  the  1993-94  award  year  were 
incarcerated.  This  represents  less  than  1 
percent,  that  is,  1 out  of  every  500  Pell 
recipients.” 

U.S.  Department  of  Education  offi- 
cials explained  that  the  Pell  grant  program 
is  an  entitlement  program  that  borrows 
from  future  appropriations.  Every  student 
who  qualifies  receives  funding,  whether 
incarcerated  or  not.  As  such,  Pell  grants 


provided  to  incarcerated  students  did  not 
affect  the  number  of  grants  available  to 
non-incarcerated  students.  As  it  turned 
out,  it  only  cost  $34.6  million  for  those 
23,000  incarcerated  students  to  partici- 
pate in  college  programs.  According  to 
Department  of  Education  officials,  if  that 
money  had  instead  been  distributed  to  non- 
incarcerated  Pell  grant  recipients,  it  would 
have  amounted  to  just  $3  per  student  in  ad- 
ditional funds.  No  free-world  student  was 
denied  funding  due  to  a prisoner  qualifying 
for  a Pell  grant. 

But  such  facts  were  irrelevant  to 
members  of  Congress  intent  on  denying 
prisoners  access  to  higher  education. 

The  Demise  of  College  Programs 
for  Prisoners 

Following  heated  public  debate  over 
prison-based  college  courses,  President 
Clinton  signed  the  VCCLEA  into  law  in 
September  1994,  barring  all  state  and  fed- 
eral prisoners  from  federal  financial  aid 
for  education  programs.  [See:  PLN,  Dec. 
1994,  pp.1,7].  That  provision  was  opposed 
by  numerous  organizations,  including  the 
North  American  Association  of  Wardens 


and  Superintendents,  the  American  Cor- 
rectional Association  and  the  Association 
of  State  Correctional  Administrators,  and 
by  the  Federal  Bureau  of  Prisons  and 
then-Attomey  General  Janet  Reno.  After 
the  bill  became  law  many  state  legislatures 
followed  suit,  prohibiting  prisoners  from 
receiving  state  government-sponsored 
financial  aid. 

With  the  elimination  of  Pell  grants 
and  other  need-based  financial  assistance 
for  prisoners,  the  350-plus  prison-based 
college  programs  that  existed  at  the  time 
quickly  collapsed.  “Higher  education 
in  prisons  just  about  tanked,”  said  John 
Dowdell,  co-editor  of  the  Journal  of  Cor- 
rectional Education. 

In  the  1980s,  higher  education  pro- 
grams existed  in  approximately  60%  of 
medium-  and  maximum-security  prisons. 
While  about  75%  of  those  programs 
focused  on  vocational  training,  the  re- 
maining provided  academic  coursework. 
Only  13.5%  of  incarcerated  students  took 
correspondence  classes;  the  rest  enjoyed 
in-prison  instruction  by  college  professors 
and  other  professional  educators.  Even 
though  less  than  $35  million  was  spent  on 
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Pell  Grants  for  Prisoners  (cont.) 


incarcerated  students  in  the  year  prior  to 
the  passage  of  the  VCCLEA  out  of  $5.6 
billion  in  total  Pell  grant  awards  (under 
1%),  federal  lawmakers  - spurred  by  false 
and  histrionic  statements  from  Congress- 
man Gordon  and  his  colleagues,  including 
then- Senator  Kay  Bailey  Hutchinson  (TX) 
- decided  to  bar  prisoners  from  receiving 
the  grants.  Consequently,  at  the  end  of  1994 
only  eight  prison-based  college  programs 
remained.  By  2005  that  number  had  grown 
to  12,  including  Bard  College’s  Prison 
Initiative  in  New  York.  [See:  PLN,  May 
2014,  p.34]. 

Renewed  Interest  in  Prison 
Education 

In  recent  years  there  has  been  renewed 

interest  in  reinstating  higher  education 
programs  for  prisoners.  [See,  e.g.:  PLN, 
Dec.  2014,  p.38;  Aug.  2009,  p.26].  One 
of  the  factors  spurring  that  interest,  and 
culminating  in  the  recent  introduction  of 
the  REAL  Act,  is  the  dismal  state  of  our 
nation’s  prison  system. 

While  the  U.S.  has  approximately 
5%  of  the  world’s  population,  it  incarcer- 
ates 25%  of  the  world’s  prisoners.  This 
currently  amounts  to  approximately  2.2 
million  people  held  in  jails  and  state  and 
federal  prisons.  According  to  the  Center 
for  Economic  and  Policy  Research,  incar- 
ceration rates  in  the  U.S.  have  increased 
by  700%  since  the  1970s.  This  resulted 
in  spending  on  corrections  soaring  from 
about  $12  billion  per  year  in  1988  to  a 
whopping  $70  billion  today.  Around  95% 
of  prisoners  will  eventually  be  released 
from  custody;  over  637,000  are  released 


each  year  from  state  and  federal  prisons, 
based  on  2012  data. 

In  April  2014,  the  Bureau  of  Justice 
Statistics  reported  that  67.8%  of  prisoners 
are  rearrested  within  three  years  after  their 
release  and  76.6%  are  arrested  within  five 
years.  However,  recidivism  rates  decrease 
dramatically  when  prisoners  participate  in 
education  programs. 

According  to  Emory  University’s 
Department  of  Economics,  prisoners  who 
complete  some  high  school  recidivate  at 
an  average  rate  of  55%;  with  vocational 
training,  recidivism  falls  to  20%.  And  the 
rate  keeps  dropping  with  each  additional 
level  of  education  obtained.  Based  on 
a 1993  Texas  Department  of  Criminal 
Justice  study,  recidivism  rates  decrease  sig- 
nificantly when  post-secondary  education  is 
provided:  Prisoners  who  earn  an  associate 
degree  recidivate  at  a rate  of  13.7%,  while 
for  those  who  obtain  a bachelor’s  degree 
the  rate  is  5.6%.  Upon  earning  a master’s 
degree,  the  rate  is  effectively  0%.  That 
research  is  supported  by  numerous  other 
studies  spanning  over  two  decades,  and  is 
one  of  the  strongest  arguments  for  reinstat- 
ing prison-based  college  programs.  [See: 
PLN,  March  2012,  p.10;  Jan.  1998,  p.4], 

“Research  is  abundantly  clear  that 
post-secondary  correctional  education 
and  training  are  greatly  needed,  have  tre- 
mendous effectiveness,  and  save  taxpayer 
money,”  stated  Congressman  Danny  Davis. 

Rep.  Bobby  Scott  agreed,  saying, 
“Studies  have  shown  that  reinstating  Pell 
grant  eligibility  for  state  and  federal  prison- 
ers will  reduce  future  crime  and  save  more 
in  firture  costs  of  incarceration  than  the  Pell 
grants  cost....  We  have  a choice:  reduce 
crime  and  save  money,  or  suffer  increased 
crime  and  spend  more  money.” 


Prison  Education  Programs  are 
Cost-Effective 

Indeed,  research  has  found  that 
education  programs  for  prisoners  are 
cost-effective.  The  Vera  Institute  of  Justice 
estimates  that  the  average  annual  cost  of 
incarceration  is  approximately  131,286  per 
prisoner.  According  to  the  Open  Society 
Institute,  it  costs  only  $1,400  per  year  to 
provide  a prisoner  with  college  courses, 
which  are  much  more  cost-effective  in 
terms  of  reducing  recidivism  rates  than 
incarceration  alone. 

A 2013  study  by  the  RAND  Corpora- 
tion found  that  for  every  dollar  spent  on 
correctional  education,  $4.55  to  $5.26  was 
saved  in  future  incarceration  costs. The  same 
report  indicated  that  prisoners  who  partici- 
pate in  correctional  education  programs  are 
13%  more  likely  to  secure  post-release  em- 
ployment and  43%  less  likely  to  recidivate 
than  their  non-educated  peers. 

Two  other  studies  bear  mention.  A 
1997  Correctional  Education  Association 
study  that  examined  prisoners  released  from 
Ohio,  Maryland  and  Minnesota  prisons 
concluded  that,  “Translated  into  savings, 
every  dollar  spent  on  education  returned 
more  than  two  dollars  to  the  citizens  in 
reduced  prison  costs. ’’Further,  a 2001  study 
at  Bedford  Hills,  a maximum-security 
facility  in  New  York,  indicated  that  the 
lower  re-incarceration  rates  of  100  college 
program  graduates  had  resulted  in  savings 
of  $900,000  over  a two-year  period. 

Hope  is  on  the  Horizon 

As  ADVOCATES  FOR  PRISON  EDUCATION  AND 

criminal  justice  reform  look  to  the  future, 
they  are  starting  to  see  some  hope.  Not 
only  has  the  REAL  Act  been  introduced 
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in  Congress,  but  in  May  2015  the  U.S. 
Department  of  Education  announced  it 
was  considering  a pilot  program  to  allow 
a select  number  of  colleges  to  provide 
courses  to  prisoners  under  a waiver  to  the 
current  restrictions  on  Pell  grant  funding. 
And  in  December  2014,  the  Department 
of  Education  issued  guidance  to  clarify  that 
“students  who  are  confined  or  incarcerated 
in  locations  that  are  not  Federal  or  State 
penal  institutions,  such  as  juvenile  justice  fa- 
cilities, and  who  otherwise  meet  applicable 
eligibility  criteria,  are  eligible  for  Federal 
Pell  Grants.”  Pretrial  detainees  held  in  local 
jails  are  likewise  eligible  for  Pell  grants  if 
they  otherwise  qualify. 

In  the  words  of  Rep.  Davis,  “A  lack 
of  federal  funding  is  the  primary  barrier 
to  correctional  education.  This  is  another 
reason  why  we  need  to  expand  Pell  grants 
and  restore  eligibility  for  the  incarcerated. 
Expanding  and  restoring  Pell  is  a common- 
sense  federal  investment  that  dramatically 
increases  successful  reentry  and  builds 
stronger  communities  and  families.” 

“It’s  a no-brainer,”  agreed  Dr.  Steve 
Steurer,  executive  director  of  the  Correc- 
tional Education  Association.  “My  personal 


experience  working  in  corrections  for  over 
40  years  tells  me  that  education  often  has  a 
transfonnative  effect  on  inmates,  the  way 
they  think,  what  they  feel  about  themselves 
and  how  they  view  themselves  as  citizens 
and  parents,”  he  added. 

One  of  the  proponents  for  restoring  Pell 
grant  eligibility  for  prisoners  is  Dallas  Pell, 
the  daughter  of  the  late  U.S.  Senator  Clai- 
borne Pell,  for  whom  the  Pell  grant  program 
is  named.  Ms.  Pell  has  been  advocating  for 
the  return  of  prison-based  higher  education 
courses  for  the  past  decade. 

Yet  there  is  still  strong  opposition  to 
college  programs  for  prisoners,  as  demon- 
strated when  New  York  Governor  Andrew 
Cuomo  announced,  in  February  2014,  plans 
to  fund  post-secondary  education  classes 
for  state  prisoners  at  an  estimated  cost  of 
$1  million.  Following  harsh  criticism  from 
lawmakers  and  negative  public  opinion, 
Cuomo  dropped  the  proposal  less  than  two 
months  later. 

Regardless,  prison  education  is  on  the 
federal  legislative  agenda  in  a way  not  seen 
since  the  mid-1990s,  and  for  prisoners  and 
their  supporters  that  provides  renewed  hope. 

It  is  now  time  to  act  on  that  hope:  Pris- 


oners and  their  family  members  and  friends 
need  to  contact  members  of  Congress  and 
urge  them  to  co-sponsor  or  support  the  REAL 
Act,  FLR.  2521.  The  bill  has  been  referred  to 
the  House  Committee  on  Education  and  the 
Workforce,  which  is  chaired  by  Rep.  John 
Kline.  The  ranking  Democratic  member  of  the 
committee  is  Rep.  Robert  Scott.  Both  can  be 
contacted  at:  U.S.  House  of  Representatives, 
Committee  on  Education  and  the  Workforce, 
2181  Rayburn  House  Office  Building,  Wash- 
ington, D.C.  20515. P 

Sources:  www.donnaedwards.house.gov, 
www.  ischoolguide.  com,  www.  hujjingtonpost. 
com,  www.nytimes.com,  www.ceanation- 
al.  org/journal,  www.  insidehighered.  com, 
www.politico.com,  www.prisoneducation. 
com,  www.rand.org, www.ihep.org,  www. 
discoverthenetworks.  org,  www.  economics. 
emory.edu,  www.cepr.net, www.hjs.gov, 
www.ed.gov.  Punishment  & Society,  www. 
nationalreentryresourcecenter.  org,  www. 
pewtrusts.org,  www.luskin.ucla.edu,  www. 
lac.org,  www.urhan.org,  USA  Today,  Wall 
Street  Journal,  www.jpp.org,  Alternet,  www. 
tdcj. state. tx.us,  www.prisonuniversityproject. 
org,  www.providencejournal.com 
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Two  Names  Added  to  Monument  Memorializing  Slain  Prosecutors 

by  Matt  Clarke 


TWO  MORE  NAMES  WILL  BE  ADDED  TO 

the  National  Prosecutor  Memorial  in 
Columbia,  South  Carolina  to  mark  the 
deaths  of  two  Texas  prosecutors,  murdered 
within  months  of  each  other  by  a former 
Justice  of  the  Peace  who  sought  vengeance 
for  his  prosecution  on  theft  charges.  The 
additions  bring  the  number  of  slain  pros- 
ecutors to  just  14  within  the  past  100  years. 

Officials  with  the  National  District 
Attorneys  Association,  which  maintains 
the  memorial,  said  at  least  eight  of  the 
prosecutors  were  targeted  in  connection 
with  their  official  duties,  while  several  were 
killed  in  apparently  random  acts  of  violence 
or  incidents  unrelated  to  their  jobs. 

The  low  number  is  in  stark  contrast  to 
the  number  of  police  officers  killed  in  the 
line  of  duty,  which  now  stands  at  more  than 
20,000  names  on  the  National  Law  En- 
forcement Memorial  in  Washington,  D.C. 

Murders  of  state  and  local  prosecutors 
are  “beyond  rare”  according  to  Scott  Burns, 
executive  director  of  the  National  District 
Attorneys  Association.  “They’re  not  out  on 
the  street  at  2 a.m.  confronting  people  who 
are  intoxicated,  armed  and  violent,”  he  said. 
“So  when  a prosecutor  is  killed,  they  are 
almost  always  premeditated  attacks,  which 
kind  of  raises  the  level  of  egregiousness.” 
As  a result,  the  2013  shootings  of  two 


Texas  prosecutors  prompted  the  association 
to  issue  a statement  reminding  “all  prosecu- 
tors to  continue  to  be  vigilant  with  respect 
to  their  personal  safety  and  take  appropri- 
ate steps  should  they  receive  any  threats  or 
cause  for  concern.” 

On  January  31,  2013,  Mark  Hasse, 
an  assistant  district  attorney  in  Kaufman 
County,  Texas,  was  ambushed  by  a gunman 
near  the  county  courthouse.  He  was  the  first 
prosecutor  to  be  murdered  since  Adams 
County,  Colorado  prosecutor  Sean  May, 
who  was  shot  outside  his  home  in  2008. 

Hasses  boss,  Kaufman  County  District 
Attorney  Mike  McLelland,  opined  that 
Hasse  had  been  killed  by  a white  supremacist 
gang  suspected  of  manufacturing  meth- 
amphetamine,  but  just  a few  months  later 
McLelland,  63 , and  his  wife  Cynthia,  65,  were 
also  found  dead,  gunned  down  in  their  home 
in  March  2013.  Police  said  they  recovered  20 
spent  shell  casings  from  the  murder  scene. 

Former  Justice  of  the  Peace  Eric  Wil- 
liams, 47,  was  eventually  convicted  of  the 
three  murders  and  sentenced  to  death  on 
December  17,  2014.  The  jury  deliberated 
less  than  four  hours  before  returning  the 
sentence  after  previously  finding  Williams 
guilty  of  capital  homicide. 

Prosecutors  alleged  that  Williams 
meticulously  plotted  the  killings  as  re- 


venge because  Hasse  and  McLelland  had 
prosecuted  him  for  stealing  furniture  and 
computer  monitors  from  his  courthouse 
office.  The  conviction  cost  Williams  his  job 
and  law  license. 

Williams’  estranged  wife  and  ac- 
complice, Kim  Williams,  provided  key 
testimony  during  the  trial,  calmly  de- 
scribing how  the  couple  had  planned  the 
murders  and  carried  them  out,  and  how  they 
celebrated  afterwards  with  a steak  dinner. 
She  pleaded  guilty  and  was  sentenced  to  40 
years  in  prison  for  her  role  in  the  killings. 

Williams  has  since  appealed  his  death 
sentence,  arguing  that  the  trial  judge  erred 
in  not  delaying  the  proceedings  until  the 
results  of  his  brain  tests  could  be  prepared 
and  submitted  as  evidence. 

“Eric  Williams  was  denied  the  op- 
portunity to  present  some  importance 
evidence  to  the  jury,”  said  defense  attorney 
John  Wright  during  a February  26,  2015 
hearing.  “We  believe  that  had  we  been  al- 
lowed, we  would  have  been  able  to  develop 
a more  persuasive  mitigation  case  based  on 
mental  health.” 

The  list  of  names  on  the  National 
Prosecutor  Memorial  does  not  include  any 
federal  prosecutors.  Dennis  Boyd,  director 
of  the  National  Association  of  Assistant 
United  States  Attorneys,  said  the  organiza- 
tion was  unaware  of  any  federal  prosecutor 
killed  in  an  attack  linked  to  their  work  - 
with  the  possible  exception  of  Thomas  C. 
Wales,  who  was  shot  to  death  in  his  Seattle, 
Washington  home  in  2001.  Wales’ murder 
remains  unsolved.  The  2003  death  of  Bal- 
timore Assistant  U.S.  Attorney  Jonathan  P. 
Luna,  whose  body  was  found  in  a creek  with 
36  stab  wounds,  was  not  attributed  to  his 
duties  as  a prosecutor,  while  Luna’s  death 
was  ruled  a homicide,  federal  investigators 
have  considered  the  possibility  that  he 
killed  himself. 

There  is,  of  course,  no  monument  dedi- 
cated to  innocent  defendants  who  died  in 
prison  after  being  wrongfully  convicted  by 
prosecutors  - such  as  Timothy  Brian  Cole 
in  Texas.  [See:  PLN,Juty  2009,  p.12]. 

Sources:  www.nsnews.nbcnews.com,  www. 
cnn.com,  www.kuhf.org, www.wfaa.com, 
www.kvue.com,  Associated  Press,  www. 
thedailybeast.com,  Huffington  Post 
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CHILDHOOD  SEXUAL  ABUSE  OFTEN  MEANS 
“LIGHTS  OUT'  TO  BOYS’  DREAMS. 
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1 in  20  boys  is  a victim  of 
childhood  sexual  abuse,  and 
the  problem  is  often  worse  in 
group  homes  for  troubled 
boys.  / 

We  are  a law  firm 
investigating  child  sex  abuse 
and  helping  victims.  Please 
tell  us  if  you  know  of  abuse 
that  happened  at  any  of  the 
following  group  homes: 

Kiwanis  Vocational  Home 
O.K.  Boys  Ranch 
J-Bar  D Ranch 
Reynolds  Creek  Ranch 
Morning  Star  Boys  Ranch 
State  licensed  foster  homes 


rT-.JT  • ; 


No  child  should  have 
to  grow  up  with  the 
shame  and  guilt  that 
often  accompanies 
sexual  abuse  victims, 
especially  because 
it’s  never  their  own 
fault. 

If  you  or  someone 
you  know  has 
been  abused  at  a 
group  home,  you 
have  a right  to  pursue 
justice.  Contact  our 
office  today  to  see 
how  we  can  help. 


SUCCESSFULLY  LITIGATING  CLAIMS  AGAINST 


WA  DEPT  OF  SOCIAL  AND  HEALTH  SERVICES 
OLYMPIA  SCHOOL  DISTRICT 
BOY  SCOUTS  OF  AMERICA 
SEATTLE  ARCHDIOCESE 


•ATJPFAU  COCHRAN 
iMVERTETIS  AMALA 

SEND  MAIL  TO:  PCVA  LAW,  ATTN:  DEPT.  PLN 
911  PACIFIC  AVE.,  STE  200 
TACOMA,  WA  98402 

SEATTLE:  (206)  462-4334  | TACOMA:  (253)  777-0799 

PCVALAW.COM 
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North  Carolina  Prisoner,  Victim  of  Sexual  Assault, 
Awarded  One  Dollar  in  Damages 


Shane  Smith  was  incarcerated 
at  North  Carolina’s  Craggy  Correc- 
tional Center  (CCC)  when  he  was  sexually 
assaulted  multiple  times  by  a prison  super- 
visor. Even  though  he  presented  evidence  of 
the  assaults,  even  though  he  had  requested 
a transfer  and  even  though  the  supervi- 
sor pleaded  guilty  and  was  sent  to  prison 
herself,  a jury  saw  fit  to  award  Smith  just 
one  dollar. 

Because  Smith  possessed  superior 
computer  skills,  he  held  a job  as  a clerk  at 
CCC  from  1994  through  2005.  In  2003, 
Edith  Pope  became  the  assistant  supervi- 
sor at  the  facility.  Smith,  who  was  serving 
a life  sentence  for  second-degree  murder, 
arson  and  burglary,  was  assigned  to  work 
in  Pope’s  office  even  though  it  was  located 
in  a restricted  area. 

In  February  2005,  another  prison  em- 
ployee noticed  Pope  partially  undressed 
in  her  office  with  Smith.  Upon  seeing  the 
employee,  Pope  quickly  covered  herself. 

Two  months  later,  in  April,  a unit  lieu- 
tenant filed  a complaint  alleging  that  Pope 
was  spending  long  periods  of  her  off  time 
in  her  office  with  Smith. 

On  May  16,  2005,  a special  count  was 
conducted  at  the  unit  and  all  prisoners  were 
accounted  for  except  Smith,  who  was  even- 
tually discovered  in  Pope’s  office. 

The  following  month,  George  Pope 
discovered  that  his  wife  was  having  sexual 
relations  with  Smith  and  threatened  him 
over  the  phone.  Encouraged  by  her  hus- 
band, Edith  Pope  filed  charges  of  rape 
against  Smith. 

The  North  Carolina  State  Bureau  of 
Investigation  looked  into  Pope’s  rape  al- 
legations. They  discovered  that  Smith  had 
not  raped  Pope  but  had  been  performing 
various  job  duties  that  were  only  supposed 
to  be  performed  by  prison  employees. 

In  July  2005,  Pope  confessed  during 
a polygraph  test  that  she  and  Smith  had 
engaged  in  consensual  sex;  they  report- 
edly had  sex  at  least  10  times.  However, 
prisoners  can  not  legally  consent  to  sexual 
activity  with  staff  members. 

Pope  pleaded  guilty  on  August  8, 2006 
in  Buncombe  County  Superior  Court  to 
seven  counts  of  sexual  activity  by  a custo- 
dian. She  was  sentenced  to  22  to  36  months 
in  prison,  released  in  August  2008  and  must 


now  register  as  a sex  offender. 

Smith  subsequently  filed  suit  in  federal 
court,  and  on  December  5, 2013  a jury  con- 
cluded that  Pope  had  “...  maliciously  and 
sadistically  committed  acts  that  violate[d] 
Shane  Smith’s  constitutional  rights.”  The 
jurors  awarded  him  one  dollar  in  compensa- 
tory damages.  See:  Smith  v.  Beck,  U.S.D.C. 
(M.D.  NC),  Case  No.  1 :08-cv-001 66-TDS- 
WWD. 

Smith  appealed  the  judgment  and 
prior  orders  by  the  district  court,  and  the 
Fourth  Circuit  issued  an  unpublished  rul- 
ing on  July  1,  2014.  The  Court  of  Appeals 
found  the  lower  court  had  properly  granted 


MAY  22,  2015  WAS  A MILESTONE  IN  THE 

global  movement  for  prisoners’ rights. 
On  that  day,  the  United  Nations  Commis- 
sion on  Crime  Prevention  and  Criminal 
Justice,  meeting  in  Vienna,  unanimously 
approved  the  Mandela  Rules  on  the  treat- 
ment of  prisoners. 

The  Rules  - named  in  honor  of  the  late 
South  African  President  Nelson  Mandela, 
who  was  imprisoned  for  27  years  by  the 
apartheid  regime  - are  the  revised  United 
Nations  Standard  Minimum  Rules  for  the 
Treatment  of  Prisoners,  or  SMRs.  The 
SMRs  are  the  leading  international  body 
of  principles  on  the  treatment  of  prisoners, 
but  they  were  originally  drafted  in  1 955  and 
were  badly  in  need  of  updating. 

One  of  the  most  important  revisions  is 
the  addition  of  significant  restrictions  on 
solitary  confinement  - a subject  on  which 
the  original  SMRs  were  silent.  The  Mandela 
Rules  provide  that  solitary  confinement 
“shall  be  used  only  in  exceptional  cases  as  a 
last  resort  for  as  short  a time  as  possible  and 
subject  to  independent  review.”  Indefinite 
solitary  confinement  and  prolonged  solitary 
confinement  - defined  as  more  than  15 
consecutive  days  - are  prohibited.  Solitary 
confinement  is  also  prohibited  in  the  case  of 
persons  with  mental  or  physical  disabilities 
when  their  condition  would  be  exacerbated 
by  such  confinement. 


summary  judgment  to  other  defendants  on 
Smith’s  Eighth  Amendment  and  retaliation 
claims,  and  had  correctly  denied  his  motion 
to  strike.  Smith  also  challenged  the  district 
court’s  ruling  on  a Rule  50  motion,  but 
failed  to  produce  a transcript.  “The  appellant 
bears  the  burden  of  including  in  the  record 
on  appeal  a transcript  of  all  parts  of  the 
proceedings  material  to  the  issues  raised  on 
appeal,”  the  appellate  court  wrote,  affirming 
the  district  court.  See:  Smith  v.  Beck,  577 
Fed.Appx.  196  (4th  Cir.  2014).  P 

Additional  sources:  www.citizen-times.com , 
www.hendersonvillenews.com 


The  Mandela  Rules  include  other  im- 
portant revisions  addressing  the  treatment 
of  women  and  persons  with  disabilities. 
The  provisions  regarding  health  care  are 
strengthened,  and  significant  safeguards 
on  the  use  of  restraints  have  been  added. 

Finally,  the  resolution  approving  the 
Rules  calls  for  July  1 8 - Mandela’s  birthday 
- to  be  known  as  Mandela  Prisoner  Rights 
Day,  to  promote  humane  conditions  of  con- 
finement and  raise  awareness  of  prisoners 
as  continuing  members  of  society. 

There  are  some  important  caveats.  First, 
the  Mandela  Rules  are  not  yet  in  effect;  they 
still  need  to  be  approved  by  the  UN  Gen- 
eral Assembly  this  fall,  although  approval 
is  overwhelmingly  likely.  Also,  while  the 
Rules  represent  a powerful  global  consensus 
on  minimum  standards  for  the  treatment  of 
prisoners,  they  are  not  binding  on  govern- 
ments or  directly  enforceable  in  court. 

But  it  would  be  wrong  to  think  that  the 
Mandela  Rules  are  irrelevant  to  prisoners 
in  the  United  States.  First,  both  federal 
and  state  courts  are  increasingly  looking 
to  international  standards  to  inform  their 
decisions,  and  the  U.S.  Supreme  Court 
and  lower  federal  courts  have  cited  the 
SMRs.2  Second,  the  U.S.  government  is 
a strong  proponent  of  the  Mandela  Rules. 
The  United  States  supported  adopting  the 
Rules  and  naming  them  in  honor  of  Man- 
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Jury  Awards  $12,000  to  Connecticut 
Prisoner  for  Unsanitary  Mattress 

by  David  M.  Reutter 


dela,  whom  it  called  “one  of  the  greatest 
defenders  of  human  rights  and  dignity  in 
recent  history.”  And  it  appears  committed  to 
raising  awareness  of  the  Rules  among  both 
corrections  administrators  and  the  public 
at  large.  The  U.S.  delegation  in  Vienna 
included  corrections  directors  from  two 
states  (Colorado  and  Washington),  and  in 
July  2015  the  State  Department  organized 
a public  event  to  commemorate  Mandela 
Prisoner  Rights  Day.  [Ed.  Note : Which  is 
ironic,  given  that  the  U.S.  government  had 
kept  Nelson  Mandela  on  a terrorist  watch 
list  until  2008]. 

Words  on  paper,  by  themselves,  don’t 
change  the  world.  The  real  work  - ensuring 
that  the  Mandela  Rules  make  a difference  in 
the  lives  of  the  millions  of  prisoners  in  the 
United  States  and  around  the  globe  - begins 
now.  But  the  unanimous  adoption  of  these 
progressive  principles  is  an  important  first 
step,  and  a positive  development  for  prison- 
ers’ rights  everywhere.  FT 

ENDNOTES 

1 David  Fathi,  Director  of  the  American  Civil 
Liberties  Union  (ACLU)  National  Prison  Project, 
represented  the  ACLU  in  the  revision  process  that  led 
to  the  Mandela  Rules.  He  provided  this  article  exclu- 
sively for  PLN. 

2 See  Estelle  v.  Gamble , 429  U.S.  97,  103  n.8 
(1976)  (medical  care);  Villegas  v.  Metropolitan  Govern- 
ment of  Nashville,  709  F.3d  563,  572-73  (6th  Cir.  2013) 
(use  of  restraints);  Thomas  v.  Baca , 514  F.Supp.2d  1201, 
1218  (C.D.  Cal.  2007)  (floor-sleeping). 


A Connecticut  federal  jury  awarded 
112,000  in  damages  to  a prisoner  who 
was  forced  to  sleep  on  an  unhygienic  mat- 
tress that  was  missing  much  of  its  stuffing. 

The  case  involved  a civil  rights  action 
alleging  cruel  and  unusual  punishment 
brought  by  Connecticut  prisoner  Harold  R. 
Bell,  who  was  housed  at  the  MacDougall- 
Walker  Correctional  Institution. 

Bell  complained  to  Captain  Norberto 
Luna  on  June  26,  2008  that  his  “mattress 
was  not  long  enough,  had  a big  slit  down  its 
center,  lacked  sufficient  insulation,  smelled 
of  mildew,  and  was  unhygienic.”  For  the  next 
several  months  the  buck  was  passed  among 
various  prison  officials  as  his  written  requests 
for  a new  mattress  yielded  no  results. 

Tired  of  the  delay,  Bell  filed  a grievance 
on  September  19, 2008.  In  it,  he  described 
his  mattress  and  claimed  “its  condition  de- 
prived him  of  getting  sleep  each  night.”  An 
investigation  confirmed  the  mattress’ shoddy 
and  unsanitary  condition.  As  a result,  War- 
den Peter  Murphy  instructed  Bell  to  present 
the  grievance  response  to  his  housing  unit 
staff  if  the  mattress  had  not  been  replaced. 

Instead,  Captain  Luna  told  Bell  to  file 
another  request  for  a replacement  mattress. 
Once  again,  there  was  a lengthy  delay  while 


the  request  was  passed  among  administrative 
and  unit  staff.  It  was  not  until  January  14, 
2009,  during  a shake  down  which  mandated 
all  prisoners  set  their  mattresses  outside  their 
cells,  that  Bell’s  mattress  was  finally  replaced. 

Bell  filed  a pro  se  civil  rights  complaint 
and  obtained  counsel  as  the  case  headed  to 
trial.  His  attorney,  Antonio  Ponvert  III,  said 
Bell’s  mattress  was  disgusting. 

“No  reasonable  person  would  allow  this 
mattress  into  their  home,”  said  Ponvert.  “No 
one  would  let  their  dog  sleep  on  it.  No  one 
would  sleep  on  it  themselves  an  hour,  let 
alone  one  night, let  alone  200  nights,  which 
is  what  he  was  forced  to  do.” 

Medical  staff  verified  that  Bell  suffered 
joint  pain  and  headaches  from  sleeping  on  the 
mattress.  The  jury’s  January  31,  2014  verdict 
found  that  Captain  Luna  had  violated  Bell’s 
Eighth  Amendment  rights  and  awarded 
$7,000  for  past  pain  and  suffering,  and  $5,000 
in  punitive  damages.  In  March  2014,  the  dis- 
trict court  awarded  $18,000  in  attorney’s  fees 
plus  $1,146.83  in  costs,  and  specified  that  only 
$120  of  Bell’s  jury  award  would  be  applied  to 
the  attorney’s  fees.  See:  Bellv.  Luna,  U.S.D.C. 
(D.  Conn.) , Case  No.  3 :10-cv-00008-MPS.  FT 

Additional  source:  Associated  Press 


Calling  for  Essays  by  Incarcerated  Americans, 
Prison  Workers,  and  Prison  Volunteers 

The  American  Prison  Writing  Archive  (APWA)  is  an  internet-based,  non- 
profit archive  of  first-hand  testimony  to  the  living  and  working  conditions 
experienced  by  incarcerated  people,  prison  employees, and  prison  volunteers. 
Anyone  who  lives,  works,  or  volunteers  inside  American  prisons  or  jails  can 
contribute  non-fiction  essays,  based  on  first-hand  experience: 5,000  word  limit 
(15  double-spaced  pages);  a signed  APWA  permission-questionnaire  must  be 
included  in  order  to  post  work  on  the  APWA.  All  posted  work  will  be  acces- 
sible to  anyone  in  the  world  with  internet  access.  For  more  information  and 
to  download  the  permissions-questionnaire,  go  to:  http://www.dhinitiative. 
org/projects/apwa/,  or  write  to:  APWA,  198  College  Hill  Road,  Clinton,  NY 
1 3323- 1218.  Sincerely— The  APWA  Editors. 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 

HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUMANRIGHTSDEFENSECENTER.ORG 

Prison  Legal  News 

Attn:  Carrie  Wilkinson 
PO  Box  1151 

Lake  Worth,  Florida  33460 
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Virginia  Must  Improve  Prison  Medical  Care 
Under  Proposed  Class-action  Settlement 


The  Virginia  Department  of  Cor- 
rections  (VDOC)  has  agreed  to  let  a 
court-appointed  monitor  examine  medical 
policies  at  all  state  prisons,  and  to  allow 
a third-party  physician  to  oversee  health 
care  at  the  Fluvanna  Correctional  Center 
for  Woman  (FCCW)  as  part  of  a proposed 
settlement  in  a class-action  federal  lawsuit. 

The  agreement  was  reached  the  same 
day  that  U.S.  District  Court  Judge  Nor- 
man K.  Moon  held  the  VDOC  could  not 
escape  its  constitutional  responsibility  to 
provide  adequate  medical  care  to  state 
prisoners  by  hiring  a private  contractor. 
The  parties  filed  a notice  of  settlement  on 
November  25,  2014,  just  six  days  before  a 
trial  was  scheduled  to  begin  on  the  prison- 
ers’ claims  that  health  care  at  FCCW  was 
so  inadequate  that  it  violated  their  Eighth 
Amendment  rights. 

“The  Department  of  Corrections,  as 
with  most  defendants,  does  not  concede 
that  they  were  at  fault,”  said  Mary  Bauer, 
director  of  the  Legal  Aid  Justice  Center, 
which  represents  the  prisoners.  “Flowever, 
you  can  read  into  the  settlement  that  sig- 
nificant changes  need  to  be  made.” 

The  lawsuit  was  filed  in  July  2012  on 
behalf  of  five  prisoners  at  FCCW.  [See: 
PLN,  Oct.  2014,  p.26]  .Judge  Moon  granted 
the  plaintiffs’ motion  for  class-action  status 
less  than  a week  before  the  settlement  was 
announced;  further,  just  prior  to  the  settle- 
ment he  denied  the  VDOC’s  motion  for 
summary  judgment,  finding  that  FCCW 
officials  showed  deliberate  indifference  to 
the  “serious  medical  conditions”  described 
in  the  complaint. 

“The  case  concerns  allegations  of  a 
common  course  of  conduct  by  Defendants 
reflecting  deliberate  indifference  to  the 
prisoners’  serious  medical  needs,”  Judge 
Moon  wrote.  “As  a result,  the  principal 
factual  and  legal  questions  are  common  to 
the  entire  class,  and  the  injuries  that  the 
named  Plaintiffs  claim  to  have  suffered  are 
typical  of  those  suffered  by  the  other  women 
in  the  class.” 

He  continued:  “The  examples  of 
alleged  sub-standard  care  set  forth  in  Plain- 
tiffs’ pleadings  - which  are  now  supported 
by  sworn  declarations,  deposition  testimony 


by  David  Reutter 

and  other  competent  record  evidence  - are 
offered  as  corroboration  for  Plaintiffs’  as- 
sertion that  the  VDOC  has  engaged  in  an 
ongoing  pattern  and  practice  of  wrongful, 
unconstitutional  acts  and  omissions  reflect- 
ing deliberate  indifference  to  the  serious 
medical  needs  of  the  prisoners  residing  at 

FCCW.” 

The  plaintiffs  did  not  seek  monetary 
damages  in  the  suit.  “It  was  never  about 
money  for  any  of  the  women  involved,” 
said  Bauer.  “They  were  all  concerned  about 
their  health  and  the  health  of  all  the  women 
who  are  there  now  and  will  be  there  in  the 
future.” 

The  Legal  Aid  Justice  Center  was 
prepared  to  go  to  trial,  Bauer  stated,  but 
the  settlement  was  welcome  news  because 
it  meant  quicker  action  to  improve  medi- 
cal care  for  prisoners.  Under  the  proposed 
settlement  an  independent  monitor  will  be 
appointed  to  oversee  health  care  at  FCCW, 
according  to  Justice  Center  attorney  Brenda 
Castaneda.  Policies  governing  medical  ser- 
vices at  all  other  Virginia  prisons  will  also 
be  reviewed. 

“This  will  take  a number  of  months  to 
work  through,”  Castaneda  said.  “We  will 
proffer  an  order  to  the  court  and  the  judge 
will  hold  a hearing,  probably  sometime 
[this]  summer.” 

The  case  was  temporarily  muddied  by 
turmoil  involving  the  VDOC’s  medical 
care  provider.  Armor  Correctional  Health 
Services  provided  medical  care  in  Virginia 
prisons  until  May  2013,  when  Corizon 
Health  won  the  contract  with  a lower  bid. 
Armor  was  originally  named  in  the  lawsuit 
and  Corizon  was  later  added  as  a defen- 
dant. In  August  2014,  Corizon  announced 
it  would  terminate  its  contract  with  the 
VDOC  the  following  month,  and  the  state 
again  contracted  with  Armor  to  provide 
prison  medical  services. 

In  his  order  granting  class-action 
status,  Judge  Moon  took  aim  at  Corizon, 
which  had  won  the  contract  with  a bid 
that  included  “capitated  financing”  which 
involved  a fluctuating  monthly  pric- 
ing schedule  based  on  FCCW’s  average 
daily  population.  As  such,  he  wrote,  the 
company’s  “profit  increases  as  the  cost  of 


care  it  provides  to  the  prisoners  decreases, 
regardless  of  how  much  or  how  little  care 
is  provided  to  the  prisoners.” 

When  the  state  contracted  with  Co- 
rizon, the  company’s  lower  bid  was  the 
“number  one  difference,”  Moon  added.  And 
even  though  the  VDOC  established  moni- 
tors over  the  contract,  “when  monitoring 
reports  identified  serious  flaws  ...  VDOC 
supervisors  left  it  to  the  contract  monitors 
to  address  those  issues  with  the  contractor, 
and  the  VDOC  never  contemplated  any  ac- 
tion to  impose  a default  under  the  contract.” 

That  is,  VDOC  officials  failed  to 
penalize  Corizon  for  not  complying  with 
its  contractual  obligations  and  allowed  the 
company  to  respond  with  indifference  to 
the  plight  of  prisoners  with  serious  medi- 
cal needs  by  failing  to  address  their  serious 
health  concerns,  according  to  a report  by 
Dr.  Robert  Griefinger,  an  expert  retained 
by  the  plaintiffs.  Instead,  Griefinger  stated, 
Corizon’s  response  was  “highly  dispassion- 
ate and  bureaucratic.” 

Depriving  prisoners  of  adequate  care, 
the  district  court  held, “is  incompatible  with 
the  concept  of  human  dignity  and  has  no 
place  in  a civilized  society.”  The  plaintiffs 
“have  suffered  and  continue  to  suffer  the 
consequences  of  a host  of  serious,  systemic 
failures  in  medical  care,”  placing  them  “at  a 
serious  risk  of  harm,  deterioration  of  their 
health,  and  even  death.” 

The  five  FCCW  prisoners  who  filed  the 
lawsuit  claimed  they  suffered  from  a long 
list  of  medical  conditions  and  illnesses  that 
had  not  been  properly  treated,  ranging  from 
blood  clots  and  unexplained  weight  loss  to 
mysterious  growths  and  hepatitis  C. 

“The  situation  of  plaintiff  Cynthia 
Scott  is  illustrative, ’’Judge  Moon  said.  Scott 
filed  a series  of  sick  call  requests,  sometimes 
two  or  three  per  week,  for  swelling  in  her 
leg.  When  a doctor  finally  saw  her  he 
ordered  an  ultrasound,  which  was  delayed 
until  the  equipment  could  be  brought  to  the 
prison.  When  the  procedure  was  eventually 
performed,  the  technician  found  a blood 
clot;  Scott  was  then  sent  to  a hospital,  where 
doctors  discovered  “that  part  of  the  blood 
clot  had  traveled  to  her  lungs,  a very  serious 
development  that  placed  her  life  at  risk.” 
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Further,  “medical  staff  routinely  fail 
to  diagnose  and  treat  serious  medical 
problems,”  and  visits  to  outside  specialists 
take  “up  to  three  weeks  or  longer  just  to 
be  approved”  and  may  not  occur  until  six 
months  after  they  are  ordered,  the  court 
wrote.  Prison  medical  staff  “ignore  or  refuse 
to  follow  the  treatment  orders  of  outside 
providers,”  or  the  orders  are  sometimes 
modified.  FCCW  also  denied  needed  ac- 
commodations to  prisoners  with  disabilities 
and  serious  medical  conditions,  Judge 
Moon  found. 

Additionally,  the  lawsuit  alleged  that 
inadequate  medical  care  had  contributed 
to  the  deaths  of  at  least  two  women:  Dar- 
lene White,  a diabetic  prisoner  who,  after 
complaining  of  severe  headache  and  nausea, 
died  in  the  prison  infirmary,  and  Jeanna 
Wright,  diagnosed  with  abdominal  cancer 
by  an  outside  physician  after  prison  doctors 
dismissed  her  complaints  of  severe  stomach 
pain  and  bleeding. 

Armor  Correctional  Flealth  Services 
resumed  providing  medical  care  at  Virginia 
state  prisons  on  October  1,  2014  - after 
Corizon  ended  its  176.5  million  two-year 
contract  with  the  VDOC,  and  less  than 


two  months  before  the  proposed  settlement 
was  reached. 

According  to  Brenda  Castaneda  with 
the  Legal  Aid  Justice  Center,  Corizon  had 
underbid  Armor  by  approximately  $17 
million  to  win  the  contract  in  2013.  “It’s 
possible  they  decided  they  couldn’t  provide 
care  for  the  amount  they  bid,”  she  said. 

In  other  words,  Corizon  apparently 
found  it  could  not  make  enough  money 
to  justify  continuing  its  contract  with  the 
VDOC  despite  providing  substandard 
medical  care  that  resulted  in  injuries  and 
deaths.  Under  the  settlement  agreement 
in  the  class-action  lawsuit,  the  VDOC  and 
its  medical  services  provider  will  have  to 
provide  adequate  care  to  prisoners  at  a cor- 
respondingly higher  cost.  According  to  an 
April  21, 2015  status  report,  the  parties  are 
still  finalizing  the  terms  of  the  settlement, 
which  is  subject  to  court  approval.  See:  Scott 
v.  Clarke,  U.S.D.C.  (W.D.  Vir.),  Case  No. 
3:12-cv-00036-NKM.  P 

Additional  sources:  www.dailyprogress. 
com,  www.newsplex.com,  www.greenfield- 
reporter.com,  www.c-ville.com,  www. 
vadoc.virginia.gov,  Associated  Press 
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$1.15  Million  for  Florida  Pretrial  Detainee's  Death 


A Florida  federal  jury  awarded 
$975,000  to  the  estate  of  a woman 
who  was  denied  medical  and  mental  health 
treatment  while  held  at  the  Pinellas  County 
Jail  (PCJ),  and  the  parties  later  settled  the 
case  for  $1.15  million. 

Jennifer  DeGraw,  50,  showed  up  at  her 
husband’s  job  site  in  2009,  barefoot  and  in 
a state  of  mania,  declaring  that  her  car  had 
been  stolen.  In  reality,  she  had  failed  to  take 
medication  to  treat  her  bipolar  disorder. 

Having  not  seen  his  wife  of  two  years  in 
a manic  state  before,  Michael  DeGraw  con- 
tacted law  enforcement  to  help  her  obtain 
medical  care.  Fearing  she  was  a potential 
threat  to  herself  and  others,  Michael  asked 
deputies  from  the  Pinellas  County  Sheriff’s 
Office  to  take  Jennifer  to  a facility  for  evalu- 
ation and  treatment  under  the  Baker  Act, 
Florida’s  involuntary  commitment  statute. 

The  deputies,  Brain  J.  Diebold  and 
Nicholas  J.  Baez,  instead  subdued  Jennifer 
with  a Taser  and  booked  her  into  PCJ  on 
a charge  of  battery  on  a law  enforcement 
officer  after  she  kicked  one  of  them.  They 
advised  the  booking  officer  that  Jennifer 
was  a “Baker  Act”  and  she  was  placed  in 
close  medical  observation. 

Upon  her  March  16,  2009  booking 
into  the  jail  it  was  “abundantly  clear  to 
all  involved  in  her  custody  and  care  that 
she  was  unable  to  assist  either  verbally  or 
physically  in  her  medical  or  personal  care.” 
The  booking  video  indicated  Jennifer  was 
“lacking  control  of  her  mental  faculties.” 

For  the  duration  of  her  eight-day 
stay  at  PCJ,  the  “medical/nursing  staff 
negligently  failed  to  take  appropriate  steps 
to  assure  that  Jennifer  DeGraw  took  her 
medications  or  consumed  adequate  food  or 
drink,  or  respond  to  her  inability  to  do  so,” 
the  complaint  filed  by  her  husband  stated. 

The  indifference  to  her  mental  health 
condition  went  so  far  as  to  include  the 
falsification  of  records.  Nurse  Aileen  Mal- 
lari  and  Deputy  Patricia  Shoberg  admitted 
they  did  not  make  required  checks  on  Jen- 
nifer and  falsified  records  stating  they  had 
observed  her. 

Jennifer  was  found  unresponsive  at 
6:30  a.m.  on  March  24,2009,  as  she  lay  on 
the  floor  of  her  cell.  She  was  pronounced 
dead  upon  arrival  at  a local  hospital;  a medi- 
cal examiner  found  she  had  died  of  a heart 


by  David  M.  Reutter 

attack  due  to  an  electrolyte  imbalance  after 
refusing  food  and  medication.  Former  jail 
psychiatrist  Richard  Miller  testified  that 
Jennifer  needed  treatment  which  jail  staff 
failed  to  provide. 

Represented  by  attorneys  from  the 
Morgan  & Morgan  law  firm,  the  Bran- 
nock  & Humphries  law  firm  and  attorney 
Craig  A.  Laporte,  Jennifer’s  estate  sued  in 
state  and  federal  court.  The  case  went  to 
trial,  and  the  federal  jury’s  February  14, 
2014  verdict  awarded  the  estate  $975,000 


An  analysis  of  private  prison  con- 
tracts  from  across  the  United  States 
reveals  that  state  and  local  governments 
commonly  enter  into  agreements  that  re- 
quire them  to  keep  prisons  filled  or  pay  for 
unused,  empty  beds. 

In  the  Public  Interest  (ITPI),  a Wash- 
ington, D.C. -based  research  and  policy 
group  on  public  services,  reported  in  Sep- 
tember 2013  that  it  found  so-called  bed 
guarantees  in  around  65%  of  the  more 
than  60  private  prison  contracts  it  analyzed, 
including  contracts  from  Texas,  Ohio, 
Colorado  and  Florida.  The  bed  guarantees, 
or  “lockup  quotas,”  ranged  from  70%  mini- 
mum occupancy  in  at  least  one  California 
facility  to  100%  occupancy  at  three  Arizona 
prisons.  The  most  common  bed  guarantee 
was  90%. 

Public  officials  who  agree  to  lockup 
quotas,  according  to  corrections  experts, 
become  obligated  - against  their  com- 
munities’ best  interests  - to  keep  prisons 
filled  to  ensure  that  taxpayer  dollars  aren’t 
being  wasted. 

“It’s  really  shortsighted  public  policy  to 
do  anything  that  ties  the  hands  of  the  state,” 
said  Michele  Deitch,  a senior  lecturer  at 
the  University  of  Texas  School  of  Public 
Affairs  and  an  expert  on  private  prisons. 
“If  there  are  these  incentives  to  keep  the 
private  prisons  full,  then  it  is  reducing  the 
likelihood  that  states  will  adopt  strategies 
to  reduce  prison  costs  by  keeping  more 
people  out.” 


in  compensatory  damages  after  finding  jail 
officials  liable. 

Following  the  verdict,  the  parties 
reached  a $1.15  million  settlement  in  July 
2014  that  included  damages  and  attorney 
fees,  and  resolved  both  the  federal  and  state 
court  claims.  See:  DeGraw  v.  Gualtieri, 
U.S.D.C.  (M.D.  Fla.),  Case  No.  8:ll-cv- 
00720-EAK-MAP.  H 

Additional  sources:  St.  Petersburg  Times, 
www.  tampabay.  com 


To  illustrate  the  impact  of  private 
prison  bed  guarantees,  ITPI  cited  the  con- 
tract between  Utah-based  Management 
and  Training  Corporation  (MTC),  which 
runs  a state  prison  complex  in  Kingman, 
Arizona,  and  the  Arizona  Department  of 
Corrections  (ADC). 

In  July  2010,  three  prisoners  escaped 
from  the  Kingman  facility,  leading  authori- 
ties on  a two-week,  multi-state  manhunt 
that  ended  only  after  the  escapees  had 
brutally  murdered  an  Oklahoma  couple  as 
they  were  driving  through  New  Mexico. 
In  the  aftermath,  the  ADC  found  gross 
mismanagement  at  the  Kingman  prison 
complex,  including  malfunctioning  alarms 
and  other  serious  security  breaches.  [See: 
PLN,  March  2011,  p.24], 

ADC  Director  Charles  Ryan  ordered 
over  200  “high-risk”  prisoners  removed 
from  the  Kingman  complex,  stopped  send- 
ing new  prisoners  to  the  facility  for  nearly  a 
year  while  MTC  addressed  security  lapses 
and  refused  to  honor  the  state’s  contract 
with  the  company,  which  included  a 97% 
bed  guarantee. 

In  January  2011,  MTC  filed  a claim 
against  the  ADC  for  failing  to  meet  its 
contractual  obligations  related  to  the 
lockup  quota,  asking  for  almost  $10  mil- 
lion to  cover  the  company’s  losses  under 
the  bed  guarantee.  State  prison  officials 
relented,  agreed  to  honor  the  97%  quota 
beginning  May  1,  2011  (although  the 
empty  beds  were  not  filled  by  then)  and 


Report  Finds  Two-Thirds  of  Private  Prison 
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paid  MTC  $3  million  in  damages. 

MTC  is  also  contracted  to  operate  a 
prison  complex  in  Marana,  Arizona  with 
a 100%  bed  guarantee.  Two  other  prisons, 
operated  by  GEO  Group  in  Phoenix  and 
Florence,  Arizona,  have  100%  lockup 
quotas,  too. 

“Why  do  we  promise  a corporation 
that  they  will  be  paid,  with  taxpayer 
funds,  even  for  prisoners  they  don’t 
house?”  asked  PZJVmanaging  editor  Alex 
Friedmann,  who  contributed  to  the  ITPI 
report.  “I  can  think  of  no  other  compa- 
rable context  where  the  government  pays 
private  contractors  for  services  they  do 
not  perform.” 

According  to  MTC  spokesman  Issa 
Arnita,  lockup  quotas  allow  them  to  give 
better  rates  to  government  agencies  due  to 
the  “stability”  it  provides  to  private  prison 
operators,  which  then  don’t  have  to  worry 
about  empty  beds  and  the  potential  losses 
they  would  incur. 

But  since  2008,  when  the  ADC  agreed 
to  100%  lockup  quotas  with  MTC  and 
GEO,  the  per-prisoner,  per-diem  rates  at 
the  three  private  prisons  in  Marana,  Flor- 
ence and  Phoenix  have  increased  by  an 


average  of  nearly  14%.  So  much  for  stability 
and  better  rates. 

Steve  Owen,  spokesman  for  Correc- 
tions Corporation  of  America  (CCA),  the 
country’s  largest  for-profit  prison  firm,  said 
corrections  agencies  sometimes  request  the 
lockup  quotas  to  ensure  the  company  won’t 
sell  the  bed  space  to  another  agency. 

“This  helps  them  ensure  that  they  have 
the  space  they  need  to  safely  and  effectively 
house  inmates,”  Owen  stated. 

The  only  things  lockup  quotas  ensure, 
Friedmann  countered,  are  profit  margins  for 
private  prison  companies.  “The  state  must 
pay  for  unfilled  beds  below  the  minimum 
bed  guarantee  level  but  there  is  no  financial 
downside  or  penalty  for  the  contractor,” 
he  noted. 

To  avoid  the  “broad,  negative  implica- 
tions” of  lockup  quotas,  ITPI  recommended 
that  local  and  state  governments  “should 
reject  bed  guarantee  clauses”  and,  instead, 
adopt  contract  language  that  pays  private 
prison  operators  “on  the  actual  daily  count 
of  the  number  of  inmates  housed  in  a 
facility.” 

“When  entering  [into]  a contract  to 
operate  a prison,  a private  company  should 


be  required  to  take  on  some  risk.  If  the  com- 
pany fails  to  perform  well,  a bed  guarantee 
clause  should  not  serve  as  the  company’s 
financial  safety  net,”  the  ITPI  report  con- 
cluded. “In  many  cases,  private  prison  beds 
were  intended  to  be  a safety  valve  to  address 
demand  that  exceeded  public  capacity.  It 
was  never  intended  that  taxpayers  would 
be  the  safety  valve  to  ensure  private  prison 
companies’  profits.” 

Another  way  to  address  private  prison 
bed  guarantees  is  to  make  the  public  and 
public  officials  aware  of  them.  Following  the 
release  of  the  ITPI  report,  the  Tennessean 
newspaper  in  Nashville,  Tennessee  reported 
that  taxpayers  had  paid  $487,917.27  for 
empty  beds  at  the  CCA-operated  Metro- 
Davidson  County  Detention  Facility,  under 
a contractual  90%  bed  guarantee  for  female 
prisoners.  When  the  contract  with  CCA 
was  renewed  in  February  2015,  the  lockup 
quota  was  removed. 

Sources:  “Criminal: How  Lockup  Quotas  and 
Low- Crime  Taxes  Guarantee  Profits  for  Pri- 
vate Prison  Companies,”  In  the  Public  Interest 
( September  2013 ');  www.  inthepublicinterest. 
org;  www.hujfingtonpost.com;  Tennessean 


Stamps  for  CASH! 


Great  Goods  will  buy  your  stamps! 


70% 

65% 

60% 


of  Face  Value:  Complete  books,  sheets  or  rolls 
of  Forever  Stamps  and  Global  Forever  Stamps 

of  Face  Value:  Complete  books,  sheets  or  rolls 
of  49-cent  stamps 

of  Face  Value:  Complete  books  or  sheets  of  high 
denomination  stamps  (higher  than  49-cent) 


Payment  sent  within  24  hours  of  receipt. 


WE  will  send  your  funds  as  a money  order,  electronic  payment  to  anywhere  you  designate.  Great 
Goods  can  also  send  payment  to  an  approved  package  vendor.  Please  provide  complete  name  and 
address  of  where  to  send  your  funds.  Also  include  any  required  forms  or  special  instructions. 


Minimum  money  order  of  $20.  • No  quantity  of  stamps  too  big.  • No  taped  or  stapled  stamps.  • Used,  damaged,  torn 
stamps  not  accepted  and  cannot  be  returned.  • Stamps  must  be  on  original  postal  backing.  • Only  new  stamps  accepted. 
• No  singles  or  partials  will  be  accepted  and  they  cannot  be  returned. 

Great  Goods 

PO  Box  2027,  Bloomington  IN  47402 

greatgoods2027@gmail.com  rs  ui,,. 


Prison  Legal  News 


43 


August  2015 


Supreme  Court  Rules  Qualified  Immunity 
Shields  Prison  Officials  from  Suicide  Claim 


IN  WHAT  CAN  ONLY  BE  CONSIDERED  A 

step  backward  for  holding  corrections 
officials  accountable  for  the  preventable 
suicide  of  prisoners  in  their  custody,  the 
U.S.  Supreme  Court  has  held  that  the  doc- 
trine of  qualified  immunity  shields  officials 
from  liability  in  a case  involving  a prisoner 
who  killed  himself.  As  a result,  a federal 
lawsuit  filed  by  the  family  of  Christopher 
Barkes,  who  allegedly  committed  suicide 
due  to  an  inadequate  intake  screening,  was 
dismissed. 

According  to  the  Supreme  Court,  there 
was  no  question  that  Barkes  was  “a  troubled 
man  with  a long  history  of  mental  health 
and  substance  abuse  problems.”  Following 
his  arrest  for  probation  violations  in  2004, 
he  was  confined  at  the  Howard  R.  Young 
Correctional  Institution  in  Delaware,  where 
an  intake  evaluation  was  performed  that 
included  a brief  mental  health  screening. 
The  nurse  performing  the  screening,  who 
was  employed  by  a private  contractor,  used 
a form  approved  by  the  National  Com- 
mission on  Correctional  Health  Care 
(NCCHC).  The  form  covered  17  suicide 
risk  factors  and  required  immediate  suicide 
countermeasures  if  8 or  more  factors  were 
reported. 

The  nurse  found  only  two  indicators 
of  suicidal  tendencies,  and  thus  failed  to 
alert  prison  staff  to  the  possibility  of  Barkes 
harming  himself.  Shortly  after  his  arrival  at 
the  facility,  Barkes  called  his  wife  and  told 
her  he  was  going  to  commit  suicide;  she  did 
not  notify  anyone  at  the  prison.  The  next  day 
he  hanged  himself  in  his  cell. 

The  lawsuit  filed  by  Barkes’  family 
raised  claims  under  42  U.S.C.  § 1983  and 
alleged  that  the  correctional  institution 
and  its  employees  had  violated  Barkes’  civil 
rights;  the  suit  further  alleged  that  prison 
officials  were  not  following  updated  NC- 
CHC suicide  prevention  standards,  as  the 
intake  screening  form  they  used  had  been 
developed  in  1997.The  defendants’ motions 
to  dismiss  were  denied  and  a divided  panel 
of  the  Third  Circuit  Court  of  Appeals  af- 
firmed, holding  that  in  light  of  the  many 
facts  in  dispute,  summary  judgment  was 
inappropriate  and  qualified  immunity  did 
not  protect  the  defendants  from  liability,  as 


by  Derek  Gilna 

there  was  a clearly  established  right  to  “the 
proper  implementation  of  adequate  suicide 
prevention  protocols.” 

The  Supreme  Court  granted  cert  and 
reversed  on  June  1,2015,  finding  that  quali- 
fied immunity  applied  in  this  case  and  the 
clearly  established  right  relied  upon  by  the 
Third  Circuit  did  not  exist:  “To  be  clearly 
established,  a right  must  be  sufficiently  clear 
that  every  reasonable  official  would  have 
understood  that  what  he  is  doing  violates 
that  right.”  The  Court  continued,  “When 
properly  applied  [qualified  immunity] 
protects  all  but  the  plainly  incompetent  or 
those  who  knowingly  violate  the  law.” 

The  Court  was  not  persuaded  that 
Third  Circuit  precedent  had  put  the 
defendants  on  notice  of  a requirement 
for  proper  suicide  screening  protocols. 
“In  short,  even  if  the  Institution’s  suicide 


On  August  12,  2014,  the  Tenth 
Circuit  Court  of  Appeals  held  that 
a prison  nurse  who  refused  to  examine  a 
prisoner  suffering  from  severe  abdominal 
pain  was  not  entitled  to  qualified  immunity. 

At  about  8:35  p.m.  on  October  5, 
2008,  Colorado  prisoner  Homaidan  Al- 
Turki  suddenly  began  feeling  severe  pain 
in  his  left  side  and  abdomen.  The  pain  was 
so  intense  that  he  collapsed,  vomited  and 
thought  he  was  dying. 

Al-Turki  alerted  a guard  and  requested 
medical  attention.  The  guard  called  the 
medical  center  but  Nurse  Mary  Susan  Rob- 
inson was  the  only  medical  staff  on  duty. 

Robinson  knew  that  severe  abdominal 
pain  may  be  a symptom  of  several  serious 
and  potentially  life-threatening  conditions. 
She  also  knew  that  Al-Turki  suffered  from 
Type  II  diabetes,  which  made  him  more 
susceptible  to  certain  serious  illnesses, 
several  of  which  cause  pain  as  an  initial 
symptom. 

Nevertheless,  Robinson  refused  to  see 
Al-Turki,  telling  the  guard  that  it  was  too 


screening  and  prevention  measures  con- 
tained the  shortcomings  that  respondents 
allege,  no  precedent  on  the  books  in  No- 
vember 2004  [when  Barkes  died]  would 
have  made  clear  to  petitioners  that  they 
were  overseeing  a system  that  violated  the 
Constitution.  Because,  at  the  very  least, 
petitioners  were  not  contravening  clearly 
established  law,  they  are  entitled  to  qualified 
immunity.”  Accordingly,  the  judgment  of 
the  Third  Circuit  was  reversed.  See:  Taylor 
v.  Barkes , 135  S.Ct.  2042  (2015). 

Barkes’  family  had  also  named  the 
prison’s  private  medical  contractor,  First 
Correctional  Medical,  in  their  lawsuit.  A 
default  judgment  had  been  entered  against 
the  company  previously,  and  in  March 
2010  the  district  court  awarded  a total  of 
$850,000  in  damages.  [See:  PLN,  Sept. 
2010,p.32].P 


late  and  his  complaint  was  not  an  emer- 
gency. Al-Turki  reported  his  condition  to 
another  guard,  two  more  times  that  evening. 
The  guard  called  Robinson  but  she  still 
refused  to  see  Al-Turki. 

Both  guards  alerted  the  shift  com- 
mander of  Al-Turki’s  abdominal  pain  and 
Robinson’s  refusal  to  see  him.  She  told  the 
shift  commander  that  Al-Turki’s  prob- 
lem was  not  an  emergency  and  she  was 
concerned  he  would  be  an  escape  risk  if 
transferred  to  an  outside  facility. 

Al-Turki  continued  to  suffer  severe 
pain  until  he  passed  out  between  11:30 
p.m.  and  12:00  a.m.  When  he  awoke  at  4:00 
a.m.,  his  pain  was  still  so  acute  he  could 
not  stand  up.  The  pain  finally  subsided  two 
hours  later.  When  Al-Turki  was  eventu- 
ally seen  by  medical  staff  at  10:00  a.m.,  he 
passed  two  small  kidney  stones. 

Al-Turki  filed  suit  in  federal  court, 
alleging  that  Robinson  and  several  non- 
medical prison  employees  were  deliberately 
indifferent  to  his  serious  medical  needs. The 
district  court  granted  qualified  immunity  to 


Tenth  Circuit:  Ignoring  Prisoner's  Severe 
Pain  Precludes  Qualified  Immunity 
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the  non-medical  staff  but  denied  it  to  Rob- 
inson, and  she  filed  an  interlocutory  appeal. 

The  Tenth  Circuit  affirmed  the  lower 
court’s  denial  of  qualified  immunity,  first 
rejecting  Robinson’s  argument  that  Al- 
Turki’s  condition  was  not  serious  enough 
to  constitute  an  Eighth  Amendment  claim. 

“We  need  not  attempt  to  precisely 
delineate  in  this  case  the  exact  boundaries 
of  the  line  between  the  trivial  ‘twinge  of 
pain’  that  will  not  give  rise  to  an  Eighth 
Amendment  deliberate  indifference  claim 
and  the  significant  ‘substantial’ pain  that  will 
give  rise  to  such  a claim, ’’the  appellate  court 
explained.  “It  is  sufficient  for  us  to  hold  that 
Plaintiff’s  several  hours  of  untreated  severe 
pain  in  this  case  fall  on  the  actionable  side 
of  the  line.” 

The  Court  of  Appeals  also  rejected 
Robinson’s  argument  that  she  was  entitled 
to  qualified  immunity  because  Tenth  Cir- 
cuit cases  finding  deliberate  indifference 
violations  “all  involved  longer  periods  of 
pain  and  more  serious  underlying  health 
conditions”  than  Al-Turki’s  kidney  stones. 

“The  main  flaw  in  Defendant’s  argu- 
ment is  that  she  is  focusing  on  the  facts  we 


now  know  about  the  duration  and  cause 
of  Plaintiff’s  pain,”  the  Court  stated.  “The 
pertinent  question  for  determining  her 
entitlement  to  qualified  immunity  depends 
on  the  facts  that  were  known  at  the  time.... 
We  are  unpersuaded  by  Defendant’s  argu- 
ment that  facts  unknown  to  her  at  the  time 
of  her  conduct  can  now  insulate  her  actions 
from  liability  because  these  then-unknown 
facts  do  not  precisely  align  with  the  facts  of 
previous  Tenth  Circuit  cases.” 

The  appellate  court  noted  that  it  had 
been  clearly  established  in  the  circuit  since 
2006  “that  a deliberate  indifference  claim 
will  arise  when  ‘a  medical  professional  com- 
pletely denies  care  although  presented  with 
recognizable  symptoms  which  potentially 
create  a medical 
emergency....’”  Rob- 
inson’s “decision  to 
ignore  Plaintiff’s  re- 
peated complaints 
of  severe  abdominal 
pain,  taking  the  facts 
in  the  light  most  fa- 
vorable to  Plaintiff, 
falls  squarely  within 


this  clearly  established  law.”  See:  Al-Turki 
v.  Robinson,  762  F.3d  1188  (10th  Cir.2014). 

This  case  remains  pending  on  remand, 
with  a jury  trial  scheduled  for  November 
2015.  At  one  point  Homaidan  Al-Turki 
was  investigated  in  connection  with  the 
2013  murder  of  Colorado  DOC  director 
Tom  Clements,  who  had  denied  al-Turki’s 
request  to  return  to  his  home  country  of 
Saudi  Arabia,  though  that  theory  was  ap- 
parently abandoned  by  investigators.  [See: 
PLN,  July  2014,  p.lj.P 
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Who  Owns  Private  Prison  Stock? 


The  nation’s  two  largest  for-profit 
prison  companies,  Tennessee-based 
Corrections  Corporation  of  America 
(CCA)  and  Florida-based  GEO  Group 
(GEO),  are  publicly  traded  on  the  New 
York  Stock  Exchange.  Other  private  prison 
firms,  including  Management  & Training 
Corporation  (MTC),  Community  Educa- 
tion Centers  (CEC),  LaSalle  Southwest 
Corrections  and  Emerald  Correctional 
Management,  are  privately-held  and  thus 
do  not  have  public  stock. 

As  of  July  2015,  CCA  had  issued  ap- 
proximately 117  million  shares  of  stock 
with  a market  cap  of  $4.05  billion,  while 
GEO  had  issued  around  75  million  shares 
with  a market  cap  of  $2.76  billion.  So  who 
owns  the  vast  majority  of  stock  in  these 
two  companies?  The  answer  is  not  everyday 
people  or  individual  investors,  but  rather 
other  corporations  - banks,  mutual  fund 
management  companies  and  private  equity 
firms  - as  well  as  public  employee  retire- 
ment systems. 

In  fact,  around  92.4%  of  CCA’s  stock 
was  owned  by  300  institutional  investors 
while  91.1%  of  GEO  Group  stock  was 
owned  by  272  institutional  investors  at  the 
end  of  July  2015.  In  some  cases,  the  same 
institutional  investors  held  stock  in  both 
companies. 

The  largest  owner  of  CCA  stock  was 
Vanguard  Group,  Inc.,  with  16.79  million 
shares  valued  at  $578.9  million,  followed 
by  Vanguard’s  Specialized-REIT  Index 
Fund,  a mutual  fund,  with  8.8  million 
shares.  Other  top  institutional  investors 
included  Managed  Account  Advisors  with 
6.4  million  shares,  London  Co.  of  Vir- 
ginia with  6.13  million  shares  and  Epoch 
Investment  Partners,  Inc.  with  just  over  6 
million  shares. 

CCA’s  ten  largest  institutional  inves- 
tors owned  approximately  67.7  million 
shares  in  the  company,  or  almost  58%  of  the 
company’s  total  issued  stock.  Banks  that  are 
heavily  invested  in  CCA  include  the  Bank 
of  New  York  Mellon  Corp.  with  2.46  mil- 
lion shares,  and  Wells  Fargo  & Company 
with  1.24  million  shares. 

CCA  executives  own  a fair  amount 
of  stock  too,  usually  as  part  of  their 
compensation  packages,  though  their 
stock  ownership  pales  in  comparison 


by  Alex  Friedmann 

to  that  of  institutional  investors.  CCA 
board  member  Joseph  V.  Russell  owned 
204,306  shares  as  of  February  2015,  while 
the  company’s  CEO,  Damon  Hininger, 
owned  181,833  shares  as  of  March  16, 
2015.  CCA  board  member  Thurgood 
Marshall,  Jr.,  son  of  the  late  U.S.  Supreme 
Court  justice  (and  FBI  informant),  owned 
42,391  shares  as  of  March  30,  2015,  and 
CCA  executive  vice  president  Harley  G. 
Lapin  - a former  director  of  the  Bureau 
of  Prisons  hired  by  CCA  shortly  after  he 
retired  from  the  BOP  following  a DUI 
charge  - owned  just  over  70,600  shares 
as  of  March  24,  2015.  [See:  PLN,  May 

2011,  p.20]. 

Vanguard  Group,  Inc.,  is  also  the 
largest  institutional  investor  in  GEO 
Group,  owning  11.43  million  shares; 
Vanguard  owns  another  5.5  million  shares 
through  its  Specialized-REIT  Index 
Fund.  Other  top  institutional  owners  in 
the  company  include  Blackrock  Fund  Ad- 
visors with  4.9  million  shares,  Eagle  Asset 
Management  with  2.92  million  shares, 
and  Fidelity  Small  Cap  Discovery  Fund 
and  Fidelity  Management  and  Research 


Co.,  each  with  2.4  million  shares. 

GEO  Group’s  top  ten  institutional 
holders,  including  mutual  funds,  owned 
around  37.4  million  shares,  or  close  to  50% 
of  the  company’s  total  issued  stock.  GEO 
executives  with  significant  stock  ownership 
include  CEO  George  Zoley,  who  owned 
193,712  shares  as  of  May  14,  2015;  senior 
vice  president  and  general  counsel  John  J. 
Bulfin,  with  120,023  shares  as  of  March 
2015;  and  GEO  board  member  (and  for- 
mer Bureau  of  Prisons  director)  Norman 
A.  Carlson,  who  owned  34,894  shares  as 
of  June  8,2015. 

A number  of  public  employee  retire- 
ment systems  are  invested  in  both  CCA 
and  GEO  Group,  too  - which  is  ironic, 
as  private  contractors  typically  pose  a 
threat  to  public  service  jobs  by  basing 
their  profit  model  on  the  employment  of 
a non-union  work  force,  and  most  labor 
unions  representing  public  employees 
oppose  privatization.  Specifically,  unions 
representing  public  prison  staff,  such  as 
the  American  Federal  of  State,  County  and 
Municipal  Employees  (AFSCME)  and 
Service  Employees  Int’l  Union  (SEIU), 


Public  Fund 

CCA  Shares 

GEO  Shares 

California  Public  Employees  Retirement  System 

366.300 

204.900 

New  York  State  Teachers  Retirement  System 

259.520 

160.971 

New  York  State  Common  Retirement  Fluid 

247.388 

194.292 

Public  Employees  Retir  ement  System  of  Ohio 

228.758 

3.753 

California  State  Teachers  Retirement  System 

219.98S 

132.914 

State  Board  of  Administration  of  Fla.  Retirement  System 

191.172 

81.845 

State  Teachers  Retirement  System  Ohio 

163.363 

Retirement  Systems  of  Alabama 

148.217 

Texas  Permanent  School  Fluid 

105.190 

66.821 

South  Dakota  Investment  Council 

99.800 

30.500 

State  of  Wisconsin  Investment  Board 

88.361 

State  of  Teimessee.  Treasury  Department 

SI. 851 

57.675 

Arizona  State  Retirement  System 

79.200 

51.836 

State  Treasurer  State  of  Michigan 

52.912 

State  of  Alaska.  Department  of  Revenue 

49.840 

32.920 

Oregon  Public  Employees  Retirement  Fund 

35.754 

Utah  Retirement  Systems 

32.820 

4.785 

Pennsylvania  Public  School  Employees  Retirement  System 

30.481 

Louisiana  State  Employees  Retirement  System 

29.900 

32.507 

Teachers  Retirement  System  of  the  State  of  Kentucky 

28.409 

25.941 

Public  Employees  Retirement  Association  of  Colorado 

28.249 

19.334 

Teacher  Retirement  System  of  Texas 

3.530 

2.247 

Municipal  Employees'  Retirement  System  of  Michigan 

14.000 

TOTALS: 

2.571.003 

1.117.241 

Source:  mw nasdaq.com,  as  of  March  31,  2015 
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oppose  private  prisons. 

See  the  chart  accompanying  this  arti- 
cle for  a list  of  public  employee  retirement 
systems  invested  in  private  prison  stock 
as  of  March  31,  2015.  Public  retirement 
systems  in  at  least  18  states  own  stock 
in  CCA  and/or  GEO  Group,  totaling 
over  2.5  million  shares  in  CCA  and  1.11 
million  shares  in  GEO.  At  current  stock 
prices  as  of  the  end  of  July  2015,  those 
public  retirement  system  holdings  were 
worth  188.6  million  and  $41.3  million, 
respectively. 

But  who  owns  private  prison  stock  as 
individual  shareholders?  That  is,  do  federal, 
state  or  local  lawmakers,  or  corrections  of- 
ficials, or  judges,  or  other  public  employee 
stakeholders  in  our  criminal  justice  system 
own  shares  of  CCA  or  GEO  Group?  That’s 
hard  to  say  - literally.  While  institutional 
investor  ownership  is  a matter  of  public 
record,  most  individual  shareholders  own 
stock  through  brokerage  firms,  mutual 
funds,  retirement  accounts  or  other  in- 
vestment vehicles,  not  directly;  thus,  it’s 
difficult  to  connect  them  to  specific  stock 
ownership. 

Further,  although  headquartered 
in  Tennessee,  CCA  is  incorporated  in 
Maryland.  Under  Maryland  state  law, 
MD  Corp.  &Assn.  Code  § 2-513  (2013), 
only  shareholders  who  own  “at  least  5 
percent  of  the  outstanding  stock”  of  a 
company  may  inspect  and  copy  its  stock 
ledger  - i.e.,  its  list  of  shareholders.  Since 
CCA  has  around  117  million  shares  of 
outstanding  stock,  an  investor  would 
have  to  own  about  5.85  million  shares 
(currently  valued  at  over  $200  million) 
before  they  could  obtain  a copy  of  the 
company’s  shareholder  list. 

As  a Florida  corporation,  GEO 
Group  is  required  to  allow  investors  to 
inspect  and  copy  its  shareholder  list  upon 
request,  pursuant  to  § 607.1602(2)(c)  of 
the  Florida  Business  Corporation  Act. The 
request  must  be  made  “in  good  faith  and 
for  a proper  purpose,”  the  purpose  must  be 
described  with  “reasonable  particularity,” 
and  the  records  to  be  inspected  must  be 
“directly  connected  with  the  shareholder’s 
purpose.” 

PLN managing  editor  Alex  Friedmann, 
who  owns  a small  amount  of  CCA  and 
GEO  stock  as  an  activist  investor,  which 
allows  him  to  attend  the  companies’ annual 
shareholder  meetings  and  file  shareholder 
resolutions,  requested  and  obtained  a copy 


of  GEO’s  shareholder  list  at  the  company’s 
last  annual  meeting  on  April  29, 2015.  [See: 
PLN,  June  2015,  p.56]. 

H owever,  Florida  law  prohibits 
shareholders  from  selling  or  “otherwise 
distributing]”  any  information  or  records 
obtained  from  the  company  for  reasons 
that  are  not  related  to  the  proper  purpose 
specified  when  requesting  the  records,  with 
a fine  of  $5,000  applicable  for  violations  of 
that  provision.  As  a result,  GEO  Group’s 
shareholder  list  cannot  be  distributed 
without  violating  Florida  law  and  incur- 


ring civil  penalties. 

Thus,  the  individual  shareholders  who 
own  stock  in  both  CCA  and  GEO  remain 
shrouded  in  secrecy  - much  like  private 
prison  companies  themselves,  which  have 
a long  history  of  being  non-transparent  and 
lacking  public  accountability  even  though 
almost  all  of  their  revenue  is  obtained  from 
government  contracts  paid  with  taxpayer 
funds. 

Sources:  www.nasdaq.com , www.finance. 
yahoo,  com , www.  msn.  com 
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Controversy  Surrounds  Shackling  of  Dying 
and  Comatose  Prisoners  in  UK 


Authorities  at  Great  Britain’s  HM 
Prison  Frankland  pledged  to  change 
the  way  ill  and  dying  prisoners  are  shackled 
in  the  aftermath  of  a scathing  report  by 
the  UK’s  prison  ombudsman  concerning  a 
prisoner  who  died  while  chained  to  a guard 
because  prison  officials  twice  refused  re- 
quests by  medical  staff  to  have  the  restraints 
removed. 

“This  was  inhumane,”  wrote  Nigel 
Newcomen,  the  Prisons  and  Probation 
Ombudsman,  in  a January  2014  report  that 
noted  the  failure  of  authorities  to  authorize 
the  removal  of  shackles  from  Paul  Culshaw, 
45 , violated  a ruling  by  Britain’s  High  Court 
that  required  medical  recommendations 
be  considered  in  the  use  of  restraints  on 
prisoners  judged  to  be  a low  risk  of  escape. 

Culshaw,  who  was  serving  a manda- 
tory life  sentence  for  murder  and  had  been 
incarcerated  since  2004,  died  on  February 
6,  2013  of  a heart  attack.  Other  than  the 
refusal  of  prison  officials  to  authorize  the 
removal  of  shackles,  Newcomen’s  investiga- 
tion found  no  irregularities  in  the  response 
of  prison  staff  to  Culshaw ’s  medical  condi- 
tion, nor  his  treatment  at  the  hospital. 

“It  is  wholly  unacceptable  that  the 
restraints  were  not  removed  until  after  the 
man  had  died,”  Newcomen  said.  “The  risk 
assessment  did  not  take  into  account  the 
guidance  of  the  High  Court  so  that  medical 
opinion  was  considered  and  the  assessment 
was  not  appropriately  reviewed  as  the  man’s 
condition  changed.” 

Further,  he  added,  the  circumstances 
surrounding  Culshaw ’s  death  were  not 
isolated. 

“We  have  made  recommendations  to 
the  Governor  of  Frankland  three  other 
times  in  the  last  18  months  about  similar 
issues,”  Newcomen  wrote.  “Although  the 
prison  has  accepted  the  previous  recom- 
mendations, it  does  not  seem  that  this  is 
being  translated  into  appropriate  action.” 

The  report  noted  that  the  shackling  of 
ill  and  dying  prisoners  was  not  unique  to 
HM  Prison  Frankland. 

“This  is  also  apparent  in  investigations 
at  other  high  secure  prisons,”  Newcomen 
said.  His  report  called  on  Britain’s  Deputy 
Director  of  Custody  for  High  Security 


by  Matt  Clarke 

Prisons  to  “ensure  that  there  are  appropri- 
ate arrangements  and  guidance  in  all  high 
secure  prisons  which  ensure  risk  assess- 
ments for  escorts  fully  take  into  account 
the  medical  condition  of  the  prisoner  and 
are  based  on  the  actual  risk  the  prisoner 
represents  at  the  time.” 

Scores  of  other  examples  were  reported 
in  the  Learning  Lessons  Bulletin,  which 
examined  the  use  of  restraints  by  prison 
staff  over  a five-year  period.  For  example,  a 
67-year-old  prisoner  was  chained  to  a guard 
as  he  lay  in  a hospital  dying  of  liver  cancer. 
He  had  been  convicted  of  manslaughter  in 
1969  and  was  unable  to  move  without  help. 

Guards  reapplied  restraints  to  another 
prisoner,  who  was  in  his  70s  and  bedridden 
at  a hospice,  even  though  the  restraints  had 
been  ordered  removed  earlier. 

Yet  another  prisoner,  who  was  serving 
a life  sentence  and  considered  a significant 
escape  risk,  was  shackled  for  four  days  while 
in  a medically-induced  coma.  He  suffered 
from  terminal  cancer  and  had  just  under- 
gone a medical  procedure.  He  had  been 
escorted  to  the  hospital  by  three  guards  and 
required  to  wear  double  shackles. 

The  incidents  were  among  51  such 
cases  reported  in  the  Bulletin  in  which 
prison  officials  used  what  critics  complained 
were  inappropriate  restraint  levels  on  ill 
and  dying  prisoners  during  the  previous 
five  years.  The  cases  involved  one-tenth  of 
all  prisoners  who  died  of  natural  causes  in 
UK  prisons  during  the  same  time  period. 

Newcomen,  who  investigates  all  pris- 
oner deaths,  criticized  the  HM  Prison 
Service  for  being  excessively  harsh  in  its 
treatment  of  dying  and  seriously  ill  pris- 
oners. 

“There  is,  inevitably,  a balance  to  be 
struck  between  decency  and  security.  How- 
ever, our  investigations  have  shown  that  the 
correct  balance  is  not  consistently  being 
achieved.  Too  often,  an  overly  risk-adverse 
approach  is  taken  when  frail,  immobile 
or  even  unconscious  prisoners  remain  re- 
strained,” he  said. 

“Some  of  the  cases  outlined  in  this 
bulletin  are  truly  shocking,”  added  An- 
drew Neilson,  director  of  campaigns  at 
the  Howard  League  for  Penal  Reform. 


“Prisoners  who  are  seriously  ill  or  dying 
are  amongst  the  most  vulnerable  people  in 
society  and  it  beggars  belief  that  even  being 
in  a medically-induced  coma  cannot  excuse 
you  from  restraint.” 

“No  one  is  talking  about  luxury  or 
special  treatment  here,”  said  Juliet  Lyon, 
director  of  the  Prison  Reform  Trust.  “But, 
in  the  interests  of  common  humanity  and 
decency,  justice  and  health  ministers  must 
now  review  the  treatment  of  increasing 
numbers  of  elderly  people  and  those  dying 
in  prison.” 

In  the  wake  of  Newcomen’s  report 
and  recommendations  following  Culshaw’s 
death,  Britain’s  Deputy  Director  of  Custody 
for  High  Security  Prisons  announced  pro- 
cedural changes  at  HM  Prison  Frankland 
designed  to  prevent  similar  incidents. 

“A  new  risk  assessment  process,  which 
includes  a revised  management  checklist, 
was  introduced  following  the  death  of 
the  man  to  ensure  that  risk  assessments 
for  prisoners  taken  to  hospital  are  based 
on  a consideration  of  the  individual’s 
circumstances  and  the  actual  risk  the  pris- 
oner presents  at  the  time,”  according  to  the 
Deputy  Director. 

There  is  mounting  concern  in  Britain 
about  the  aging  of  its  prison  population 
and  the  greatly  increased  costs  of  caring 
for  geriatric  and  ailing  offenders.  Prisoners 
over  60  years  of  age  are  the  fastest  grow- 
ing segment  of  the  UK  prison  population. 
According  to  Inquest,  a charitable  organi- 
zation that  focuses  on  deaths  in  custody, 
there  were  141  deaths  from  natural  causes 
in  UK’s  prison  system  in  2014,  up  almost 
15%  from  the  year  before.  There  were  also 
83  suicides,  three  homicides  and  one  death 
due  to  restraint  by  prison  staff. 

The  shackling  of  ill  and  dying  prisoners 
is  not  unique  to  Great  Britain.  Prisoners 
in  the  United  States  who  require  medical 
treatment  are  routinely  shackled,  including 
pregnant  women  before  and  immediately 
after  giving  birth.  [See:  PLN,  Dec.  2014, 
p.30].P 

Sources:  www.corspecops.com,  www.ppo. 
gov.uk,  www.independent.co.uk,  www. 
inquest.org.uk 
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Alaska  High  Court  Reaffirms  Negligence 
Standard  to  Protect  Prisoners  from  Harm 


The  Alaska  Supreme  Court,  in  a 
negligence  suit  filed  by  a former  pris- 
oner, reaffirmed  its  standard  that  a jailer 
has  a duty  to  protect  prisoners  from  all 
reasonably  foreseeable  harm.  As  to  the 
merits  of  the  case,  the  Court  found  the 
plaintiff  presented  evidence  that,  taken  as 
a whole,  raised  a genuine  issue  of  fact  as  to 
the  foreseeability  of  the  attack  he  suffered. 

The  decision  stemmed  from  events  that 
occurred  while  Richard  A.  Mattox  was  held 
at  the  Spring  Creek  Correctional  Center  in 
2008.  Mattox,  who  is  white,  was  celled  with 
an  African-American  prisoner  identified 
only  as  “Aaron.” 

Mattox  contended  that  Aaron  repeat- 
edly made  threats  of  a racial  nature.  “I  don’t 
like  you.  Your  people  were  killing  my  people 
back  in  the  day,”  Mattox  said  Aaron  told 
him.  “You’ve  got  to  get  out  or  something’s 
going  to  happen.”  The  threat  was  made 
every  time  they  were  in  the  cell  together, 
leading  Mattox  to  believe  black  prisoners 
wanted  him  out  of  the  unit. 

Mattox  allegedly  made  multiple  re- 
quests to  two  different  guards  to  be  moved 
from  the  unit,  stating  it  was  “too  tough  for 
[him]”  and  that  he  feared  trouble  from  the 
“cocky, young” prisoners  there.  He  submitted 
written  transfer  requests  which  were  denied. 

On  July  22,2008 , Mattox  was  assaulted 
by  prisoner  Vincent  Wilkerson,  a friend 
of  Aaron’s,  while  watching  television  in 
the  common  room.  As  a result  he  suffered 
bilateral  orbital  fractures,  a sinus  fracture, 
and  a nasal  fracture  that  required  surgery  to 
place  six  titanium  plates  and  200  titanium 
screws  in  his  skull.  There  was  no  guard 
present  in  the  common  room  at  the  time 
and  the  security  cameras  were  inoperative. 
The  superior  court  overseeing  Mattox’s 
negligence  suit  granted  summary  judgment 
to  the  defendants,  and  Mattox  appealed. 

The  Alaska  Department  of  Corrections 
argued  on  appeal  that  guards  were  required 
to  act  only  when  a report  of  a threat  com- 
municates an  “immediate,  identifiable,  and 
specific  danger. ’’The  Alaska  Supreme  Court 
rejected  that  proposed  standard,  which  ap- 
plies to  42  U.S.C  § 1983  and  Bivens  action. 
Mattox  raised  a state-law  negligence  claim, 
which  requires  jailers  to  protect  prisoners 


by  David  Reutter 

in  their  care  from  all  reasonably  foreseeable 
harm.  The  scope  of  that  duty  is  determined 
by  the  factual  circumstances,  though  the  duty 
is  not  limitless  because  the  prison  “should 
not  be  the  insurer  of  the  prisoner’s  safety.” 

While  the  superior  court  had  applied 
the  correct  standard,  it  erred  in  concluding 
that  the  attack  was  unforeseeable  as  a mat- 
ter of  law.  The  statements  Mattox  made  to 
the  guards  provided  evidence  of  a connec- 
tion between  the  notice  they  had  and  the 
subsequent  attack.  They  had  more  notice 
of  the  risk  of  an  attack  if  they  were  aware 
that  Aaron  or  his  friends  were  the  source  of 


In  a unanimous  decision, the U.S.  Su- 
preme Court  found  a restriction  imposed  on 
aMuslim  prisonerwho  wanted  to  growa  short 
beard  for  religious  reasons  violated  the  Reli- 
gious Land  Use  and  Institutionalized  Persons 
Act  (RLUIPA).  Gregory  Houston  Holt,  AKA 
Abdul  Maalik  Muhammad,  a devout  Muslim, 
had  sought  permission  from  the  Arkansas 
Department  of  Correction  (ADOC)  to  grow 
a half-inch  beard  to  conform  to  his  religious 
beliefs.  The  ADOC  denied  his  request  and 
Holt  filed  a pro  se  suit  in  federal  court. 

The  ADOC  asserted  that  it  routinely 
banned  all  beards,  except  those  of  one- 
quarter  inch  length  for  medical  reasons 
only,  and  that  the  reason  for  the  policy  was 
to  prevent  prisoners  with  longer  beards 
from  concealing  contraband  or  changing 
their  appearance  to  avoid  identification, 
such  as  following  an  escape.  The  district 
court  adopted  the  recommendation  of  the 
federal  magistrate,  who  - although  stating 
“it’s  almost  preposterous  to  think  that  you 
could  hide  contraband  in  your  beard”-  cited 
the  deference  given  to  corrections  officials, 
and  dismissed  Holt’s  complaint.The  Eighth 
Circuit  affirmed  the  dismissal  and  Holt 
sought  certiorari  review  by  the  Supreme 
Court,  which  granted  his  petition. 

Justice  Samuel  Alito  wrote  a January 
20,  2015  opinion  rejecting  the  ADOC’s 


Mattox’s  fear  than  if  he  had  a generalized 
fear  of  staying  in  the  unit. 

The  fact  that  a guard  allegedly  told 
Mattox,  “There  are  racial  tensions  in  here 
and  you’re  going  to  have  to  work  it  out,” 
suggested  an  official  not  only  knew  about  the 
racial  tensions  but  that  Mattox  would  have  to 
address  the  problem  himself  to  avoid  trouble. 

As  such,  the  Supreme  Court  held 
Mattox  had  raised  a genuine  issue  of  fore- 
seeability. The  superior  court’s  summary 
judgment  order  was  therefore  reversed. 
See:  Mattox  v.  State  of  Alaska,  Department 
of  Corrections,  323  P.3d23  (Alaska  2014). 


arguments.  “We  hold  that  the  Department’s 
policy,  as  applied  in  this  case,  violates  the 
Religious  Land  Use  and  Institutionalized 
Persons  Act  of  2000  (RLUIPA),  114  Stat. 
803,  42  U.S.C.  § 2000cc  et  seq.,  which 
prohibits  a state  or  local  government  from 
taking  any  action  that  substantially  burdens 
the  religious  exercise  of  an  institutionalized 
person  unless  the  government  demonstrates 
that  the  action  constitutes  the  least  restric- 
tive means  of  furthering  a compelling 
governmental  interest.” 

The  Supreme  Court  went  on  to  explain 
that  the  ADOC  had  failed  to  show  that  its 
policy  of  banning  all  beards  was  the  least 
restrictive  means  of  maintaining  security, 
since  prisoners  could  “be  photographed 
with  and  without  beards.”  The  Court  also 
noted  that  many  other  prison  systems  al- 
lowed prisoners  to  have  facial  hair  without 
incident,  and  that  there  was  little  difference 
in  the  security  risk  presented  by  a prisoner 
having  a half-inch  beard,  a quarter-inch 
beard,  a mustache  or  head  hair. 

Further,  the  Court  observed  that  “RLU- 
IPA provides  greater  protection”  than 
religious  claims  brought  under  the  First 
Amendment,  and  that  “RLUIPA’s  ‘sub- 
stantial burden’  inquiry  asks  whether  the 
government  has  substantially  burdened 
religious  exercise  (here,  the  growing  of  a 


Supreme  Court  Strikes  Down  Ban  on 
Short  Beard  for  Muslim  Prisoner 
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1/2-inch  beard),  not  whether  the  RLUIPA 
claimant  is  able  to  engage  in  other  forms 
of  religious  exercise.”  The  Supreme  Court 
also  said  it  was  “hard  to  take  seriously”  the 
ADOC’s  purported  security  concerns  re- 
garding prisoners  hiding  contraband  in  their 
beards.  “Hair  on  the  head  is  a more  plausible 
place  to  hide  contraband  than  a 1/2-inch 
beard  - and  the  same  is  true  of  an  inmate’s 
clothing  and  shoes, ’’the  Court  wrote.  “Nev- 
ertheless, the  Department  does  not  require 
inmates  to  go  about  bald, barefoot,  or  naked.” 

The  Supreme  Court  concluded  that 
Holt  had  met  his  burden  under  RLUIPA  to 
show  that  the  ADOC’s  policy  constituted  a 
substantial  burden  on  his  religious  beliefs, 
and  that  there  were  clearly  less  burdensome 
options  available  to  achieve  the  purposes  of 


institutional  security  other  than  an  outright 
ban  on  beards  for  religious  reasons.  Accord- 
ingly,  the  lower  court’s  order  of  dismissal 
was  reversed  and  remanded.  See:  Holt  v. 
Hobbs,  135  S.Ct.  853  (2015). 

Following  remand,  the  district  court 
entered  a permanent  injunction  on  June  4, 
2015,  stating  that  Holt  “has  a federal  right  to 
wear  a beard  of  up  to  one-half  inch  in  length.” 
The  court  noted  that  the  ADOC  had  since 
“adopted  a new  grooming  policy,  Administra- 
tive Directive  15-04,  that  allows  religiously 
motivated  prisoners  to  request  ‘accommoda- 
tions’ that  can  allow  beards  without  length 
limits. ’’Holt  did  not  recover  damages,  as  only 
injunctive  relief  is  available  under  RLUIPA. 
See:  Sossamon  v.  Texas,  131  S.Ct.  1651  (2011) 
[PLN,  Aug.  2011,  p.22].P 


Ninth  Circuit  Finds  that  ICE 
Detention  After  Indictment 
Counts  Against  Sentence 

by  Derek  Gilna 


PETITIONS  UNDER  28  U.S.C.  § 224I  ARE 
used  to  challenge  federal  sentencing 
calculations,  and  Daniel  Alejandro  Zavala 
did  just  that,  arguing  that  he  was  entitled  to 
credit  for  the  time  he  spent  in  Immigration 
and  Customs  Enforcement  (ICE)  custody 
after  he  was  indicted.  The  district  court 
disagreed  but  the  Ninth  Circuit  reversed 
on  May  18, 2015,  holding  that  Zavala  was 
entitled  to  credit  for  time  served  in  ICE 
custody  under  18  U.S.C.  § 3585(b). 

After  completing  a state  sentence, 
Zavala,  a Mexican  national,  was  detained 
by  ICE. The  agency  determined  that  he  had 
previously  been  removed  from  the  United 
States  by  a deportation  order  and  had  re- 
entered the  country  illegally.  He  was  then 
prosecuted  for  illegal  reentry,  transferred 
between  ICE  and  U.S.  Marshals  custody 
several  times,  and  eventually  sentenced  to 
46  months  in  federal  prison. 

The  BOP  granted  Zavala  sentencing 
credit  for  time  spent  in  the  custody  of  the 
U.S.  Marshals  prior  to  his  conviction,  but 
not  for  time  served  in  ICE  custody. 

According  to  § 3585,  a defendant  is  en- 
titled to  sentencing  credit  for  time  spent  in 
“official  detention  prior  to  the  commence- 
ment of  the  term  of  imprisonment, ’’but  the 
statute  does  not  define  “official  detention.” 
The  Court  of  Appeals  noted,  “Under  the 


plain  meaning  of  the  words,  detention  is 
the  holding  of  aliens  in  custody  (which  the 
immigration  statutes  expressly  describe  as 
‘detention’),  and  ICE  is  without  question 
an  official  entity.” 

The  appellate  court  rejected  the 
BOP’s  argument  that  their  administra- 
tive Program  Statement  interpreting  § 
3585  precluded  them  from  granting  the 
sentencing  credit,  since  the  Program  State- 
ment did  not  mention  or  address  time 
spent  in  immigration  custody  pending  a 
criminal  sentence  - only  pending  deporta- 
tion proceedings. 

The  Ninth  Circuit  concluded  that 
“when  immigration  officials  detain  an  alien 
pending  potential  prosecution,  the  alien  is 
entitled  under  § 3585(b)  to  credit  toward 
his  criminal  sentence.  We  also  hold  that 
an  alien  is  entitled  to  credit  for  all  time 
spent  in  ICE  detention  subsequent  to  his 
indictment  or  the  filing  of  formal  criminal 
charges  against  him.  Finally,  we  hold  that 
where  a factual  dispute  exists,  the  district 
court  must  hold  an  evidentiary  hearing 
as  to  whether  an  alien’s  detention  by  ICE 
prior  to  the  date  of  his  indictment  or  the 
filing  of  criminal  charges  against  him 
constituted  detention  pending  prosecu- 
tion.” See:  Zavala  v.  Ives,  785  F.3d  367 
(9th  Cir.  2015). 
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Vermont:  Retaliatory  Furlough  Denial 
Reviewable  on  Rule  75  Motion 


The  Vermont  Supreme  Court  has  re- 
versed  a lower  court’s  denial  of  a prisoner’s 
motion  to  reopen  his  post-conviction  relief  case 
alleging  the  retaliatory  denial  of  a furlough. 

Before  2001,  furlough  eligibility  for 
Vermont  prisoners  was  not  contingent  on 
their  completion  of  a minimum  amount 
of  their  sentence.  28  V.S.A.  § 808  (2000). 
In  2001,  however,  the  legislature  amended 
the  law,  making  completion  of  a minimum 
term  a prerequisite  to  conditional  reentry 
furloughs.  28  V.S.A.  § 808(a)(6)(2013). 

Prisoner  Roy  Girouard  was  convicted 
of  murder  in  1975  and  sentenced  to  life 
without  a minimum  term.  The  Vermont 
Department  of  Corrections  (DOC)  refused 
to  consider  him  for  a furlough  because  he 
lacked  a minimum  sentence. 

Girouard  filed  a post-conviction  relief 
action  under  Rule  75  of  the  Vermont  Rules 
of  Civil  Procedure,  alleging  the  DOC’s  re- 
fusal to  consider  him  for  a furlough  under 
the  2001  amendment  to  § 808  violated  the 
U.S.  Constitution’s  ex  post facto  prohibition. 

The  superior  court  dismissed,  con- 
cluding that  the  2001  amendment  did  not 
increase  the  penalty  for  Girouard’s  offense. 
The  state  Supreme  Court  reversed  and 
remanded  for  further  factual  development 
to  determine  if,  as  applied  to  Girouard,  the 
amended  statute  in  fact  created  a significant 
risk  of  increasing  his  punishment.  See:  Gi- 
rouard v.  Hofmann,  186  Vt.  153,  981  A.2d 
419  (Vt.  2009)  ( Girouard I). 

On  December  18,  2009,  the  superior 
court  concluded  that  Girouard’s  “inability 
to  obtain  furlough  release  because  he  lacks 
a minimum  sentence  impacts  the  likeli- 
hood of  his  parole  and  therefore  ‘creates  a 
significant  risk  of  lengthening  his  period 
of  incarceration. ’’’The  court  ordered  DOC 
officials  to  consider  Girouard’s  furlough  eli- 
gibility under  the  pre-2001  version  of  § 808. 

In  response,  the  DOC  required  Gi- 
rouard to  complete  “eight  more  program 
participation  credits  of  Cognitive  Self 
Change  (CSC)”  as  a prerequisite  to  fur- 
lough eligibility.  He  refused,  asserting  that 
he  had  completed  his  CSC  programming 
requirements  in  2007.  As  a result,  the  DOC 
refused  to  consider  Girouard  for  furloughs. 
The  Vermont  Parole  Board  then  denied  him 


by  Mark  Wilson 

parole  in  2011  due  to  his  failure  to  comply 
with  the  DOC’s  programming  requirements. 

In  February  2012,  Girouard  moved 
to  reopen  his  previous  Rule  75  action. 
Noting  that  before  the  superior  court’s 
December  2009  decision  prison  officials 
had  determined  he  satisfied  all  furlough 
requirements,  Girouard  alleged  that  the 
DOC’s  reasons  to  subsequently  deny  his 
furlough  were  pretextual  and  retaliatory. 

The  superior  court  denied  Girouard’s 
motion,  concluding  that  the  “DOC’s 
decision  to  require  additional  CSC  pro- 
gramming prior  to  furlough  was  ...  wholly 


The  Seventh  Circuit  Court  of  Ap- 
peals held  in  July  2014  that  the  denial 
of  a prisoner’s  motions  for  appointment  of 
counsel  in  a civil  rights  action  was  an  abuse 
of  discretion.  It  also  stated  the  district  court 
had  improperly  decided  a summary  judg- 
ment motion  without  resolving  a pending 
motion  for  more  time  to  conduct  discovery. 

Indiana  prisoner  Leonard  Dewitt,  51, 
filed  a civil  rights  complaint  alleging  deliber- 
ate indifference  to  his  serious  medical  needs 
against  private  medical  contractor  Corizon. 
He  alleged  that  in  2007  while  at  the  Wabash 
Correctional  Facility,  he  submitted  a Request 
for  Healthcare  to  Corizon  staff,  stating 
something  was  wrong  with  his  left  eye  and 
his  vision  was  “like  looking  through  a dirty 
piece  of  plastic.”  He  was  prescribed  glasses. 

Upon  release  on  parole  in  May  2008, 
Dewitt  was  diagnosed  with  a form  of 
glaucoma  and  underwent  surgery.  He  was 
reimprisoned  in  2009  and  again  requested 
care  for  his  eye.  He  received  medication  that 
did  not  work,  as  well  as  other  treatment, 
but  not  the  care  that  he  specifically  sought 
- removal  of  his  left  eye.  He  eventually  had 
surgery  to  remove  part  of  his  eye  in  May 
2012.  He  then  filed  suit  against  Corizon. 

While  the  litigation  was  pending,  De- 
witt twice  sought  appointment  of  counsel; 
the  district  court  denied  his  motions  and 


unreviewable  under  Rule  75.” He  appealed. 

The  Vermont  Supreme  Court  treated 
the  denial  as  a dismissal  for  failure  to  state 
a claim  upon  which  relief  can  be  granted, 
and  reversed  the  lower  court.  Girouard  “al- 
leges that  the  DOC  used  its  programming 
requirements  to  retaliate  against  him  for 
pursuing  his  case  in  Girouard  Jby  preventing 
him  from  attaining  the  furlough  release  at 
issue  in  that  case,”  the  Court  observed.  “Such 
retaliation,  if  established,  would  clearly  be 
unconstitutional.”  The  case  was  remanded 
for  further  proceedings.  See:  In  re  Girouard, 
2014  VT  74, 102  A.3d  1079  (Vt.  2014).  P 


subsequently  granted  summary  judgment 
to  Corizon.  Dewitt  appealed. 

Because  the  Seventh  Circuit  found 
that  “Dewitt  should  have  had  an  attorney 
throughout  the  litigation,”  it  did  not  reach 
the  merits  of  the  summary  judgment  order. 
The  appellate  court  noted  that  in  his  first 
motion  for  counsel,  Dewitt  stated  he  had 
a tenth-grade  education,  was  indigent,  and 
was  unable  to  investigate  and  discover  rel- 
evant facts.  He  also  said  he  was  “now  totally 
blind  in  his  left  eye  and  the  vision  in  [his] 
right  eye  is  impaired.” Finally,  he  discussed 
the  complexity  of  his  case,  his  reliance  on 
“jailhouse  lawyers,”  and  his  inability  to 
comprehend  legal  proceedings,  discovery 
rules  and  the  defendants’  motions. 

The  Seventh  Circuit  held  the  district 
court  had  abused  its  discretion  by  not 
explaining  its  reasoning  and  failing  to 
address  all  the  relevant  arguments  when 
denying  Dewitt’s  first  motion  for  counsel. 
The  district  court  did  not  evaluate  Dewitt’s 
personal  characteristics  or  analyze  his 
ability  to  litigate  his  claims.  According  to 
precedent,  the  “fact  that  an  inmate  receives 
assistance  from  a fellow  prisoner  should  not 
factor  into  the  decision  whether  to  recruit 
counsel.”  There  was  also  no  explanation  as 
to  why  the  claims  were  not  of  “sufficient 
complexity”  to  merit  recruitment  of  counsel. 
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In  denying  Dewitt’s  second  motion  for 
counsel,  the  district  court  used  the  same 
language  as  in  its  first  order.  In  doing  so,  the 
court  again  abused  its  discretion  by  failing 
to  address  Dewitt’s  new  argument  that  the 
defendants  were  intentionally  abusing  the 
discovery  rules  by  delaying  interrogatory 
responses  and  saying  they  had  no  obliga- 
tion to  respond  further.  The  court  should 


have  considered  Dewitt’s  ability  to  stop  the 
discovery  violations. 

Having  found  an  abuse  of  discretion, 
the  Court  of  Appeals  considered  the  issue  of 
prejudice.The  Court  found  “there  is  a reason- 
able likelihood  counsel  could  have  aided  here 
and  made  a difference  in  the  outcome.”  The 
Seventh  Circuit  further  held  the  district  court 
improperly  disregarded  Dewitt’s  motion  for 


an  extension  of  time  to  conduct  discovery 
before  ruling  on  the  defendants’  summary 
judgment  motion.  The  lower  court’s  order 
was  vacated  and  remanded.  See:  Dewitt  v. 
Corizon,  760  F.3d  654  (7th  Cir.  2014). 

Following  remand,  the  district  court 
appointed  counsel  to  represent  Dewitt, 
and  the  case  settled  in  June  2015  under 
confidential  terms. 


Three  Strikes  Litigant  Required  to  Show  Ongoing 
"Imminent  Danger"  to  Proceed  on  Appeal 

by  Lonnie  Burton 


On  January  7, 2015,  the  Ninth  Cir- 
cuit  Court  of  Appeals  held  that  a pro 
se  prisoner  litigant  who  had  accumulated 
three  strikes  under  28  U.S.C.  § 1915(g)  for 
filing  frivolous  lawsuits  must  demonstrate 
that  he  or  she  continues  to  be  in  “imminent 
danger”  to  pursue  an  appeal. 

Lonnie  C.  Williams,  Jr.,  a transgen- 
der prisoner  incarcerated  at  the  Richard 
J.  Donovan  Correctional  Facility  in  San 
Diego,  California,  sued  three  prison  offi- 
cials, alleging  they  had  started  false  rumors 
that  she  was  a sex  offender.  Williams  also 
claimed  the  officials  - Warden  Daniel 
Paramo,  Counselor  R.  Olson  and  E.  Mar- 
rero - added  an  “R”  suffix  to  her  records, 
which  in  California  designates  the  prisoner 
as  a sex  offender.  As  a result  of  their  actions, 
Williams  was  under  constant  threat  of  harm 
from  other  prisoners,  she  said. 

When  Williams  attempted  to  file  a 
grievance  over  the  matter,  Paramo  prevent- 
ed her  from  doing  so,  saying  “So  what?  That 
is  not  my  problem.  That  is  your  problem!” 
A counselor  later  refused  Williams’ request 
to  file  a grievance  and  rejected  her  appeal. 
After  she  sued,  the  defendants  moved  to 


dismiss  her  complaint  because  she  had  failed 
to  exhaust  available  administrative  remedies. 
The  Ninth  Circuit  overturned  the  district 
court’s  order  that  Williams  was  procedurally 
barred  for  failing  to  exhaust  administrative 
remedies,  because  such  remedies  are  not 
“available”  if  “prison  officials  inform  the 
prisoner  that  [s]he  cannot  file  a grievance.” 

The  defendants  also  sought  dismissal  of 
Williams’  suit  because  she  had  three  strikes 
under  the  Prison  Litigation  Reform  Act, 
meaning  she  had  filed  at  least  three  previous- 
ly-dismissed lawsuits  deemed  frivolous  and 
was  barred  from  bringing  further  lawsuits 
unless  she  was  in  “imminent  danger  of  seri- 
ous physical  injury.”  As  the  district  court  had 
dismissed  Williams’ suit  on  failure  to  exhaust 
grounds,  it  did  not  determine  whether  she 
was  in  “imminent  danger.” 

On  appeal,  the  issue  became  whether 
a three  strikes  litigant  proceeding  in  forma 
pauperis  must  show  that  he  or  she  continues 
to  be  in  imminent  danger  at  the  time  of  ap- 
peal. If  not,  the  defendants  argued,  the  appeal 
must  be  dismissed  on  that  basis  alone. 

The  Ninth  Circuit  found  the  plain  lan- 
guage of  § 1915(g)  requires  a prisoner  to  be 


in  imminent  danger  of  physical  harm  at  the 
time  of  appeal,  or  the  appeal  must  be  dis- 
missed. However,  the  appellate  court  noted 
that  a prisoner  who  sufficiently  pleaded 
imminent  danger  at  the  district  court  level 
was  entitled  to  a presumption  that  the  danger 
continued  at  the  time  of  appeal.  The  prisoner 
meets  this  requirement  by  “alleging  that 
prison  officials  continue  with  a practice  that 
has  injured  him  or  others  similarly  situated 
in  the  past,”  the  Court  of  Appeals  wrote. 

With  respect  to  Williams’  case,  the 
Ninth  Circuit  found  she  had  properly  alleged 
an  ongoing  danger  at  the  time  of  appeal,  as 
she  was  “receiving  constant,  daily  threats  of 
irreparable  harm,  injury  and  death  due  to  the 
prison  officials  and  defendants  revealing  to 
other  inmates  that  the  appellant  is,  allegedly, 
a convicted  sex  offender  and  child  molester, 
which  is  not  true.” 

The  Ninth  Circuit  granted  Williams 
the  right  to  proceed  on  appeal,  vacated 
the  district  court’s  order  of  dismissal  and 
remanded  for  further  proceedings  on  the 
issue  of  exhaustion.  The  case  remains  pend- 
ing. See:  Williams  v.  Paramo,  775  F.3d  1182 
(9th  Cir.  2015).  P 


NO-Charge  for  S&H  Pay  only  $12.99;  that's  it. 

YOU,  pick  your  categories:  Exercise,  Business,  Black,  Fashion,  Hunting,  Boats,  Heath,  etc.  etc. 
All  recent  titles,  pick  one  of  each.  Check  your  jail  mail  room  for  approved  titles. 

No  exchanges  or  credits  for  returned  titles.  Make  payment  to: 

Magstojails  LLC  PO  Box  1064 
Secaucus,  New  Jersey,  07096-1064 


Prison  Legal  News 


53 


August  2015 


Nebraska  Law  Unconstitutionally  Forfeits  Good  Time 
for  Refusal  to  Submit  DNA  Sample 


The  Nebraska  Supreme  Court  has 
held  that  a retroactive  state  law  which 
requires  prisoners  to  submit  DNA  samples 
violates  the  Ex  Post  Facto  Clause  for 
increasing  “the  quantum  of  punishment” 
when  a prisoner  refuses  to  submit  a sample 
and  suffers  loss  of  good  time  credit. 

State  prisoner  George  Shepard  was 
sentenced  on  July  11, 1990  to  a combined 
term  of  50  years  for  sexual  assault  in  the 
first  degree  and  manufacturing  child  porn- 
ography. In  1997,  the  Nebraska  legislature 
enacted  what  is  now  known  as  the  DNA 
Identification  Information  Act  (the  Act), 
Neb.  Rev.  Stat.  § 29-4106(2)  (2012). 

The  Act  applies  retroactively  to  prison- 
ers “still  serving  a term  of  confinement  or 
probation”  for  a “felony  offense  or  other 
specified  offense”  before  July  15,  2010.  It 
provides  that  a prisoner  “shall  not  be  released 
prior  to  the  expiration  of  his  or  her  maxi- 
mum term  of  confinement  or  revocation  or 
discharge  from  his  or  her  probation  unless 
and  until  a DNA  sample  has  been  collected.” 

The  Nebraska  Department  of  Cor- 
rectional Services  (NDCS)  applies  the 
penalty  to  prisoners  who  refuse  to  provide 
a DNA  sample  by  taking  away  their  good 
time  credit  “through  a reclassification 
process  rather  than  through  a disciplinary 
procedure. ’’The  reclassification  results  in  a 
forfeiture  of  good  time,  and  the  trial  court 
found  the  forfeiture  violated  the  Ex  Post 
Facto  Clause.  Thus,  the  court  declared  the 
Act  unconstitutional  as  applied  to  Shepard 
and  barred  the  NDCS  from  withholding 
any  good  time  credit  due  to  his  refusal  to 
provide  a DNA  sample.  The  state  appealed. 

In  a November  7,  2014  decision,  the 
Nebraska  Supreme  Court  found  the  issue 
ripe  for  review;  holding  otherwise,  the  Court 
wrote,  would  subject  Shepard  to  “potentially 
illegal  incarceration.”  It  then  held  that  as 
applied  to  Shepard,  the  Act  is  retroactive. 

Turning  to  the  Ex  Post  Facto  Clause, 
which  “forbids  the  application  of  any 
new  punitive  measure  to  a crime  already 
consummated,”  the  state  Supreme  Court 
discussed  legal  precedent.  In  the  end,  it 
boiled  down  to  the  questions,  “Is  there  fair 
notice,  and  is  the  punishment  for  the  origi- 
nal conduct  being  imposed  or  increased?” 


by  David  M.  Reutter 

At  issue  was  not  punishment  for  refusal 
to  submit  a DNA  sample  as  a separate  of- 
fense. Rather,  the  issue  was  “the  mandatory 
forfeiture  of  all  good  time,  and  the  forfeiture 
resulting]  in  an  increased  period  of  incar- 
ceration for  the  original  offense,  which  was 
committed  before  the  statute’s  enactment.” 
That,  the  Court  held,  violates  Ex  Post  Facto 
principles.  On  the  other  hand,  the  Court 
noted  that  it  was  “not  presented  with  the 
question  of  punishment  for  the  refusal  to  sub- 
mit a DNA  sample  as  a separate  crime, ’’which 
would  have  resulted  in  a different  analysis. 

The  forfeiture  of  good  time  for  refus- 


Three  private  prison  corporations, 
including  the  nation’s  two  largest,  have 
contributed  more  than  a combined  $400,000 
to  political  candidates  in  Oklahoma  since 
2004,  prompting  at  least  one  prominent 
state  legislator  to  question  the  correlation 
between  political  spending  and  the  state’s 
stalled  Justice  Reinvestment  Initiative  (JRI), 
a prison  reform  law  enacted  in  2012. 

“Follow  the  money,” said  state  Senator 
Constance  Johnson.  “This  whole  notion  of 
special  interests  having  undue  influence 
on  the  legislative  process,  this  is  proof.” 
Johnson,  a long-time  advocate  of  sentencing 
reform,  said  the  Oklahoma  legislature  has 
increasingly  become  “pro-private  prisons, 
pro-enhanced  felonies;  the  thing  I stand 
up  and  argue  about  all  the  time.” 

A Tulsa  World  analysis  of  campaign 
finance  reports  disclosed  by  the  Oklahoma 
Ethics  Commission,  published  on  January  6, 
2014,  revealed  that  Corrections  Corporation 
of  America  (CCA), The  GEO  Group,  Inc.  and 
Avalon  Correctional  Services,  Inc.  together 
donated  $414,397  to  the  campaign  coffers 
of  Governor  Mary  Fallin,  Lt.  Governor  Todd 
Lamb,  House  Speaker  T.W.  Shannon  and 
at  least  78  other  state  lawmakers,  including 
the  chairman  of  the  Senate  Appropriations 
Committee,  Senator  Clark  Jolley. 

The  analysis  found  that  Fallin  topped 


ing  to  submit  a DNA  sample,  the  Supreme 
Court  found,  is  an  unconstitutional  sanction 
that  increases  the  period  of  incarceration 
for  the  original  offense.  In  conclusion,  the 
Court  wrote  that  it  agreed  “with  the  district 
court  that  insomuch  as  § 29-4106(2)  for- 
feits Shepard’s  past  and  future  good  time 
and  recalculates  his  parole  eligibility  and 
mandatory  discharge  dates  without  regard  to 
any  good  time,  it  violates  the  constitutional 
prohibitions  against  ex  post  facto  laws. ’’The 
lower  court’s  order  was  therefore  affirmed. 
See:  Shepard  v.  Houston,  289  Neb.  399, 855 
N.W.2d  559  (Neb.  2014).  H 


the  list  of  recipients,  with  $38,250  in  contri- 
butions from  the  private  prison  companies. 
Shannon  was  second  with  $35 ,950,  though 
his  donations  included  thousands  of  dol- 
lars earmarked  for  the  annual  Speaker’s 
Ball  gala.  Jolley’s  $29,301  in  contributions 
placed  him  third  on  the  list  of  private  prison 
payments. 

An  open  records  request  to  Governor 
Fallin’s  office  produced  documents  that 
revealed  private  prison  executives  had 
expressed  concerns  over  a provision  in  the 
2012  prison  reform  law  that  provides  for 
housing  low-level  offenders  who  violate  the 
terms  of  their  release  in  “intermediate  sanc- 
tions facilities.”  The  documents  indicated 
the  companies  wanted  for-profit  halfway 
houses  to  be  considered  for  the  program. 
[See:  PLN, Jan.  2014,  p.34]. 

In  fact,  a private  prison  lobbyist  work- 
ing on  behalf  of  GEO  Group  emailed 
Fallin’s  office  in  April  2012  to  request  a 
meeting  with  the  governor.  The  email  was 
released  by  Fallin’s  office  along  with  more 
than  8,000  other  documents  in  response  to 
public  records  requests  concerning  the  lack 
of  progress  of  Oklahoma’s  Justice  Reinvest- 
ment Initiative. 

“We  would  like  to  hear  your  thoughts 
on  JRI  and  future  impact  on  corrections,” 
lobbyist  Brett  Robinson  wrote. 
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According  to  an  internal  document 
from  Fallin’s  office,  one  “possible  concern” 
of  the  law  was  that  it  “excludes  private 
facilities.” 

The  released  documents  also  revealed 
that  Avalon  began  lobbying  to  house 
intermediate  sanction  offenders  in  2011. 
The  company’s  campaign  was  outlined  in  a 
March  2013  email  from  Avalon  Chief  Op- 
erating Officer  Brian  Costello  to  Governor 
Fallin’s  staff. 

Overall,  Avalon  Correctional  Services 
topped  the  three  companies  in  political 
spending  since  2004,  contributing  1156,085 
to  campaign  coffers  and  related  interests. 
GEO  Group,  a close  second,  donated 
1143,411  to  political  candidates  and  com- 
mittees. Lobbyists  representing  Avalon 
and  CCA  jointly  contributed  $63,450  to 
Oklahoma  campaigns,  while  lobbyists  and 
employees  of  CCA  spent  another  $51,000 
on  a variety  of  political  causes. 

CCA  operates  three  prisons  in  Okla- 
homa - the  Cimarron  Correctional  Facility, 
Davis  Correctional  Facility  and  North  Fork 
Correctional  Facility;  a fourth  CCA  prison, 
Diamondback,  is  currently  vacant.  GEO 
Group  operates  the  Great  Plains  Correc- 
tional Facility  (housing  federal  prisoners) 
and  the  Lawton  Correctional  Facility. 

Fallin,  Shannon  and  Jolley  insisted 
there  was  no  correlation  between  the 
companies’  donations  and  their  support 
for  privatization  of  prisons  and  community 
supervision. 

A spokeswoman  for  Governor  Fallin’s 
campaign  said  contributions  from  private 
prison  firms  represented  less  than  one-half 
of  one  percent  of  the  nearly  $11  million  the 
governor  had  received  since  2002. 

“The  $10.9  million  raised  from  the 
2002  campaign  to  the  present  are  donations 
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received  from  hardworking  Oklahomans 
of  every  background  who  have  supported 
Mary  Fallin....  Pick  any  industry  and 
odds  are  it  will  have  donated  the  most  to 
Mary  Fallin  simply  because  she  has  been 
around  the  longest  and  run  and  won  more 
campaigns  than  her  current  peers  at  the 
Capitol,”  the  spokeswoman  wrote  in  an 
email. 

“Campaign  donations  do  not  affect 
the  way  Gov.  Fallin  makes  policy  decisions, 
period,”  added  spokesman  Alex  Weintz. 

“A  majority  of  the  donation  funds 
from  this  industry  (roughly  $22,500)  were 
donated  toward  a nonprofit  to  encourage 
the  mentoring  of  our  youth  through  the 
Speaker’s  Ball, ’’said  Joe  Griffin,  a spokesman 
for  House  Speaker  Shannon.  “People  and 
entities  donate  to  campaigns  because  they 
believe  in  the  candidate’s  ideals  - not  because 
the  candidate  necessarily  believes  in  theirs.” 

“My  vote  is  not  for  sale,”  declared 
Senator  Jolley.  “It  never  has  been.  It  never 
will  be.”  He  said  Avalon  employees  live  in 
his  district  in  Edmond,  Oklahoma,  which 
could  explain  why  he  receives  so  much  in 
donations  from  them. 

Oklahoma’s  spending  on  private  pris- 


ons and  privately-run  halfway  houses  has 
risen  moderately  during  the  same  time 
period  covered  by  the  campaign  finance 
disclosures.  In  fiscal  year  2012,  the  state 
spent  $73  million  on  private  prisons  and 
$14  million  on  halfway  house  expenditures, 
up  22%  and  16%,  respectively,  since  2004. 

In  an  April  24, 2014  article  posted  on 
the  ACLU’s  website,  former  Oklahoma 
DOC  director  Justin  Jones  harshly  criti- 
cized the  private  prison  industry.  [See:  PLN, 
Aug.  2014,  p.20].  Jones  resigned  as  the 
DOC’s  top  official  in  October  2013,  and  his 
opposition  to  for-profit  prisons  was  widely 
considered  to  be  a contributing  factor  to  his 
decision  to  step  down. 

Meanwhile,  Oklahoma’s  Justice  Rein- 
vestment Initiative  slowly  plods  along,  with 
a July  2014  report  on  steps  to  implement 
JRI  by  Harvard  graduate  student  Adam 
Luck,  prepared  at  the  request  of  Governor 
Fallin’s  office,  resulting  in  renewed  hope 
that  the  state  will  finally  engage  in  mean- 
ingful prison  reform  despite  the  influence 
of  the  private  prison  industry. 

Sources:  www.tulsaworId.com,  www.ok- 
policy.org 
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Ninth  Circuit  Finds  Graham  v.  Florida  Retroactive; 
254-Year  Sentence  Unconstitutional 


On  August  7, 20 13, the  Ninth  Circuit 
Court  of  Appeals  held  the  Supreme 
Court’s  categorical  ban  on  life  without  pa- 
role (LWOP)  sentences  for  non-homicide 
juvenile  offenders  applied  retroactively  on 
collateral  review. 

Roosevelt  Brian  Moore  sexually  as- 
saulted four  women  on  different  occasions 
in  February  and  March  1991.  Despite  being 
16  years  old,  he  was  tried  as  an  adult  and 
convicted  on  24  counts,  including  forcible 
rape,  second-degree  robbery,  forcible  sod- 
omy and  kidnapping. 

The  trial  court  imposed  consecutive 
sentences  totaling  254  years  and  four 
months.  Moore  was  required  to  serve  half 
his  sentence  - 127  years  and  two  months 
- before  becoming  eligible  for  parole. 
“Because  Moore  would  have  to  live  to  be 
144  years  old  to  be  eligible  for  parole,”  the 
Ninth  Circuit  observed,  “his  chance  for 
parole  is  zero.” 

Moore  unsuccessfully  exhausted  his 
appellate  remedies  on  May  27,  1993. 
Seventeen  years  later,  however,  the  U.S.  Su- 
preme Court  issued  its  decision  in  Graham 
v.  Florida,  130  S.Ct.  2011  (2010)  [PLN, 
Dec.  2010,  p.42],  finding  that  the  Eighth 
Amendment  imposes  a categorical  ban  on 
LWOP  sentences  for  juveniles  convicted 
of  non-homicide  offenses.  “The  Consti- 
tution requires  the  State  to  give  juvenile 
non-homicide  offenders  ‘some  meaningful 
opportunity  to  obtain  release  based  on 
demonstrated  maturity  and  rehabilitation,’” 
Graham  held. 

On  May  10, 201 1 , Moore  filed  a federal 
habeas  corpus  petition  seeking  the  benefit 
of  Graham.  The  district  court  summarily 
dismissed  his  petition  for  non-exhaustion  of 
state  remedies.  Moore  sought  clarification 
of  the  court’s  ruling  in  July  2011,  supported 
by  evidence  that  he  had  exhausted  his  state 
remedies. 

The  district  court  treated  the  request  as 
a motion  to  alter  or  amend  the  judgment 
under  F.R.C.P.  59(e)  or  for  relief  from  judg- 
ment under  F.R.C.P.  60(b)(6).  It  denied  the 
motion,  however,  holding  that  Graham  was 
not  retroactive  on  collateral  review. 

The  Ninth  Circuit  reversed  on  appeal, 
joining  the  Fifth  Circuit  in  finding  that 


by  Mark  Wilson 

Graham  is  retroactive  under  Teague  v.  Lajie, 
109  S.Ct.  1060  (1989). The  appellate  court 
also  noted  that  the  Eleventh  Circuit  had 
suggested  that  Graham  is  retroactive.  See: 
In  re  Moss,  703  F.3d  1301  (11th  Cir.  2013) 
and  Loggins  v.  Thomas,  654  F.3d  1204  (11th 
Cir.  2011). 

Although  “Moore’s  conviction  became 
final  in  1993,”  the  Court  of  Appeals  con- 
cluded that  “he  may  challenge  his  sentence 
under  Graham  because  Graham  established 
a new  rule  of  law  that  is  retroactive  on  col- 
lateral review.” 

The  Court  then  held  that  Graham’s 
and  Moore’s  crimes  and  sentences  were 
materially  indistinguishable,  and  Moore’s 
254-year  sentence  was  unconstitutional 
under  Graham. 

“Moore’s  sentence  guarantees  that  he 
will  die  in  prison  because  the  trial  judge 
determined  at  the  outset  that  Moore  could 
not  rehabilitate,”  the  Ninth  Circuit  wrote. 
“Moore  has  now  spent  over  half  of  his  life 


IN  A HISTORIC  CULMINATION  TO  DECADES 

of  “horrific”  living  conditions  and  a 
pattern  of  constitutional  violations,  the 
Miami-Dade  County  Jail  in  Florida  has 
finally  closed  the  “Forgotten  Floor”  - the 
notorious  ninth  floor  at  the  facility  that 
was  used  to  house  mentally  ill  prisoners, 
often  for  months  and  years  at  a time,  with 
levels  of  care  so  abysmal  that  prisoners 
routinely  died. 

“It  is  thrilling  on  one  level  but  kind  of 
sad  that  it  has  taken  so  long,”  said  Miami- 
Dade  Judge  Steve  Leifman  of  the  December 
23, 2014  closure  of  the  jail’s  ninth  floor.  “A 
lot  of  people  have  been  hurt  or  died  up 
there.”  Leifman,  as  chair  of  the  11th  Circuit 
Mental  Health  Project,  has  been  a long-time 
advocate  for  the  mentally  ill. 

In  2013  alone,  three  mentally  ill  pris- 
oners housed  on  the  ninth  floor  died.  On 
August  26,  Joseph  Wilner,  59,  was  found 
“unresponsive” in  his  cell;  jailed  for  driving 


in  prison.  Still  he  has  no  hope  of  reentering 
society.  His  past  and  future  efforts  to  reform 
are  immaterial.  Moore’s  sentence  is  irrecon- 
cilable with  Grahams  mandate  that  a juvenile 
non-homicide  offender  must  be  provided 
‘some  meaningful  opportunity’  to  reenter 
society.”  Accordingly,  the  case  was  remanded 
with  instructions  to  grant  Moore’s  habeas 
petition.  The  state’s  motion  for  rehearing 
en  banc  was  denied  in  February  2014.  See: 
Moorev.  Biter,  725  F.3d  1184  (9th  Cir.  2013), 
rehearing  ajid  rehearmg  en  banc  denied. 

Following  remand  the  district  court 
entered  an  order  on  July  30,  2014  that 
granted  a conditional  writ  of  habeas  corpus 
to  Moore,  requiring  California  officials  to 
resentence  or  release  him  within  90  days. 
The  state  trial  court  resentenced  Moore  on 
October  24,  2014  and  imposed  the  same 
sentence  of  more  than  254  years;  however, 
the  court  specified  that  he  would  be  eligible 
for  parole  at  the  age  of  62.  Moore  is  cur- 
rently appealing  that  sentence. 


on  a suspended  license,  he  was  in  the  unit 
reserved  for  the  most  acute  mental  cases. 

In  July  2013,  Leifman  was  informed 
of  the  death  of  wheelchair-bound  prisoner 
Joaquin  Cairo.  An  employee  with  the  jail’s 
diversion  program  told  the  court  that  Cairo 
said  “someone  propositioned  him  while  in 
custody  and  when  [he]  declined  they  threw 
him  against  the  bed  and  against  the  floor.” 
Cairo  suffered  a broken  pelvis  and  died 
from  internal  bleeding. 

“The  neglect  was  despicable.  Despi- 
cable,” Leifman  said.  “He  should  have  been 
taken  to  a hospital  immediately,  and  there 
is  absolutely  no  excuse.” 

Three  months  earlier  another  psych 
ward  patient,  Juan  Matos-Flores,  who  was 
considered  a suicide  risk,  died  after  jailers 
found  him  unresponsive  on  the  floor  of  his 
cell.  When  staff  tried  to  call  911  they  were 
unable  to  do  so  because  the  phones  on  the 
ninth  floor  were  programmed  to  block  out- 
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going  calls.  Instead,  employees  were  forced 
to  call  another  floor  to  get  help. 

“It’s  a floor  that  is  specifically  designed 
for  people  who  are  ill.  It’s  absurd,”  Leifman 
said  after  learning  of  the  telephone  debacle. 

When  the  ninth  floor  at  the  Mi- 
ami-Dade  County  Jail  closed,  some  400 
prisoners  were  transferred  to  six  newly- 
refurbished  wings  at  the  Turner  Guilford 
Knight  Correctional  Center,  where  the 
telephones  allow  911  calls  and  cameras 
monitor  prisoners  in  every  cell. 

“We  are  finally  getting  to  a point  where 
we  are  going  to  do  this  right,”  enthused 
Judge  Leifman.  “This  is  the  beginning,  not 
the  end  of  a whole  new  phase.” 

“We  are  very  proud,”  added  Daniel  Ju- 
nior, assistant  director  of  the  Miami-Dade 
Corrections  and  Rehabilitation  Depart- 
ment. “This  is  a monumental  day  because 
this  is  a step  in  the  right  direction.  It  is  a 
step  in  the  direction  of  more  therapeutic 
and  human  treatment  for  these  individuals 
that  suffer  from  mental  illnesses.” 

The  Miami-Dade  County  Jail,  the  na- 
tion’s eighth-largest,  has  been  under  federal 
monitoring  since  the  U.S.  Department  of 
Justice  concluded  a three-year  investigation 
in  2011  that  found  a “pattern  and  practice 
in  constitutional  violations”  of  prisoners’ 
rights  due  to  deplorable  living  conditions. 

Leifman  was  more  blunt,  calling  con- 
ditions on  the  Forgotten  Floor  “horrific.” 

“It  was  not  built  to  be  a psychiatric 
facility.  It  was  built  as  a jail  [with  a cell] 
for  one  person,  and  here  two  and  three 
people  [were  placed]  in  there  that  are  very 
psychotic,”  he  said. 

The  public  got  its  first  glimpse  of  the 
infamous  floor  in  2006  when  Leifman  in- 
vited a television  reporter  and  camera  crew 
to  document  conditions  as  he  guided  a tour. 


“Human  beings  should  not  be  treated  like 
this.  No  blankets,  no  beds,  no  mattresses. 
We  sleep  on  the  floor,”  one  prisoner  told 
CBS4  chief  investigative  reporter  Michele 
Gillen,  who  found  the  faucets  in  cells  were 
not  working  and  prisoners  were  drinking 
water  from  the  toilets.  Leifman  credited 
Gillen’s  reporting  with  stirring  public  out- 
rage which,  in  turn,  prompted  action. 


The  Daviess  County  Detention 
Center  (DCDC)  in  Western  Ken- 
tucky has  a program  that  uses  prisoners 
to  manufacture  mattresses.  The  program 
is  expected  to  save  the  700-bed  facility 
110,000  a year  and  provide  a service  to  the 
local  community. 

Previously,  DCDC  purchased  around 
200  mattresses  annually  due  to  damage  or 
wear  and  tear,  costing  the  jail  about  1100 
each.  Jailer  David  W.  Osborne  learned  that 
a facility  in  Sevier  County,  Tennessee  was 
making  its  own  mattresses,  so  he  sent  a 
deputy  to  investigate. 

“When  I first  learned  of  this,  I thought, 
‘we’ll  need  a big,  old  building,”’  said  Os- 
borne. It  turned  out  that  two  prisoners 
and  a single  commercial  sewing  machine 
can  make  up  to  20  mattresses  in  an  eight- 
hour  shift.  “It’s  fairly  simple,”  he  said.  “We 
bought  a used  sewing  machine.” 

The  mattresses  made  by  the  prisoners 
are  sturdier  because  the  covers  are  vinyl, 
which  is  more  durable.  “We  can  do  this  for 
$50  [per  mattress],”  said  Osborne.  “They 
are  much  more  comfortable  than  the  ones 
we  were  buying.” 

As  the  mattress-making  work  is 


“We  have  finally  closed  the  ninth  floor, 
thanks  to  you,”  Leifman  told  Gillen  in  an 
interview.  “I  don’t  think  the  public  ever 
would  have  understood  how  horrendous  the 
situation  was,  but  for  your  reporting.  And 
it  led  to  where  we  are  today.”  Fi 

Sources:  www.miami.cbsIocaI.com,  Miami 
Herald 


considered  community  service,  prisoners 
receive  pay  of  $.63  per  day  for  an  eight- 
hour  shift  and  have  one  day  cut  from  their 
sentence  for  every  40  hours  worked. 

DCDC  is  considering  expanding  the 
program  by  making  and  selling  mattresses 
at  cost  to  places  such  as  homeless  shelters. 
Osborne  also  touted  the  benefits  for  the 
prisoner  workers,  in  terms  of  “skills  training 
and  work  ethic  development.” 

Sources:  ’www.kentucky.com,  www.messen- 
ger-inquirer.  com 
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Tennessee  Prisoners  Suing  Private  Prisons 
Not  Required  to  File  in  Local  Venue 

by  David  Reutter 


The  Tennessee  Supreme  Court  has 
held  that  a state  statute  requiring  a 
local  venue  for  lawsuits  filed  by  indigent 
prisoners  does  not  apply  to  actions  that 
accrued  while  a prisoner  “was  housed  in  a 
correctional  facility  operated  by  a private 
corporation  pursuant  to  a contract  with  the 
state  or  local  government.” 

When  Tennessee  state  prisoner  Sandy 
Eugene  Womack  arrived  at  the  Whiteville 
Correctional  Facility  (WCF)  in  Hardeman 
County  in  February  2010,  he  had  a cut  on 
his  right  ankle.  He  alleged  that  he  did  not 
receive  adequate  treatment  for  the  cut  and, 
as  a result,  his  right  leg  was  amputated 
below  the  knee  on  September  28,  2010. 
WCF  is  owned  and  operated  by  Correc- 
tions Corporation  of  America  (CCA). 

At  the  time  he  filed  suit,  Womack 
was  housed  at  the  DeBerry  Special  Needs 
Facility  located  in  Davidson  County,  a state 
prison  run  by  the  Tennessee  Department 
of  Correction  (TDOC).  Womack  filed 
his  lawsuit  in  Davidson  County,  stating 
it  was  “CCA’s  principal  place  of  business” 
and  alleging  the  company’s  “negligent 
acts,  omissions,  and/or  intentional  acts  ... 
resulted]  in  the  amputation  of  [his]  leg.” 

CCA  moved  to  dismiss  the  suit  or 
have  it  transferred  to  Hardeman  County, 
which  it  argued  was  the  correct  local  venue 
pursuant  to  Tenn.  Code  Ann.  § 41-21-803. 
According  to  CCA,  the  statute  “effectively 
localized  actions  brought  by  prisoners.” 
The  trial  court  agreed,  ordering  the  case  to 
be  transferred  to  Hardeman  County,  but 
granted  Womack  permission  to  seek  an 
interlocutory  appeal  and  stayed  the  trans- 
fer. The  Court  of  Appeals  affirmed  and  the 
Tennessee  Supreme  Court  granted  review. 

At  issue  was  the  construction  of  § 41- 
21-803,  which  requires  lawsuits  filed  by 
indigent  prisoners  housed  inTDOC-oper- 
ated  facilities  to  “be  brought  in  the  county 
in  which  the  facility  is  located.”  Womack 
argued  that  the  statute  was  inapplicable 
to  actions  accruing  at  WCF  because  it  is 
operated  by  CCA  rather  than  the  TDOC. 

The  Supreme  Court  noted  the  defini- 
tion of  “inmate”  had  changed  over  the  years 
and  currently  includes  a “person  ...  housed 
in  a correctional  facility  operated  by  a 


private  corporation  pursuant  to  a contract 
with  the  state  or  local  government.”  That 
language,  however,  “does  not  suggest  to  us 
any  intended  alteration  of  the  operative  part 
of  the  venue  provision,”  the  Court  wrote. 

The  operative  part  of  the  statute  - that 
a prisoner  must  file  suit  in  the  county  in 
which  the  facility  where  the  action  accrued 


A Republican  political  consultant 
who  was  appointed  by  Governor  Jan 
Brewer  to  head  Arizona’s  Board  of  Execu- 
tive Clemency  (Board)  said  he  was  “forced 
out”  of  the  position  after  a discrimination 
complaint  filed  against  him  resulted  in  a 
state  investigation. 

Jesse  Hernandez,  who  led  a Fatino 
group  that  ironically  supported  Arizona’s 
unconstitutional  anti-immigrant  law 
SB  1070  before  being  chosen  by  Brewer 
as  the  chairman  of  the  clemency  board, 
stepped  down  on  August  16,2013  after  the 
investigation  found  him  guilty  of  inappro- 
priate behavior,  including  sexual  harassment 
and  nepotism. 

Hernandez’s  appointment  to  the  Board 
in  April  2012,  along  with  two  other  mem- 
bers, followed  the  termination  of  three  of 
the  Board’s  five  members  who  had  clashed 
with  Governor  Brewer  over  clemency 
recommendations.  [See:  PLN,  July  2013, 
p.l].  According  to  Duane  Belcher,  the 
Board’s  then-chairman,  Brewer  overhauled 
the  Board  “to  manipulate  the  outcome  of 
clemency  hearings.” 

A heavily-redacted  report  from  Ari- 
zona’s Department  of  Administration 
(ADA)  said  Hernandez  gave  his  girlfriend, 
who  was  employed  in  the  clemency  office,  a 
promotion  and  raise  worth  121,340  a year 
even  though  she  wasn’t  qualified  for  the  po- 
sition. One  media  outlet  suggested  that  the 
unidentified  woman  who  filed  a discrimi- 
nation and  retaliation  complaint  against 
Hernandez  might  have  been  his  girlfriend. 
The  report  also  included  allegations 


is  located  - does  not  “include  a facility  oper- 
ated by  a private  corporate  entity.” 

Therefore,  the  trial  court’s  order  trans- 
ferring Womack’s  case  to  Hardeman 
County  was  reversed  and  the  costs  of  the 
appeal  were  taxed  to  CCA.  See:  Womack 
v.  Corrections  Corporation  of  America , 448 
S.W.3d  362  (Tenn.  2014). 


that  Hernandez  encouraged  Board  mem- 
bers and  other  employees  to  gossip  about 
and  “spy  on  each  other”;  that  he  was  “pro- 
miscuous,” openly  flirted  with  women  and 
stared  at  their  buttocks,  telling  one,  “Sorry, 
I’m  a guy,  I have  to  look”;  that  he  “routinely” 
called  one  employee  a “heathen”  because 
she  didn’t  attend  church;  and  that  he  told 
another  employee  he  needed  to  stop  “shuck- 
ing and  jiving  with  the  brothers.” 

About  a week  prior  to  Hernandez’s 
ouster,  fellow  board  member  Melvin  Thom- 
as - who  was  appointed  with  Hernandez  as 
part  of  Brewer’s  clemency  board  shake-up 
- submitted  his  resignation,  stating  he  could 
“no  longer  endure  the  way  me  and  my  fellow 
board  members  have  been  treated,”  appar- 
ently referring  to  Hernandez’s  behavior. 

“There’s  always  a limit  to  what  an 
individual  or  group  of  individuals  are  will- 
ing to  do  short  of  homicide,”  Thomas  said 
in  an  interview  after  Hernandez  resigned. 
“There’s  only  one  alternative  as  far  as  I’m 
concerned:  I either  stay  [and]  continue 
to  put  myself  in  that  kind  of  situation  or 
remove  myself  and  not  have  to  worry  about 
that  kind  of  situation.” 

Specifically  related  to  his  duties  con- 
cerning clemency  applications,  the  ADA 
report  said  Hernandez  held  hearings  for 
prisoners  that  weren’t  in  accordance  with 
the  law,  and  that  he  routinely  called  pris- 
oners “scumbags.”  He  also  refused  to  allow 
other  board  members  to  read  clemency 
recommendations  before  submitting  them 
to  the  governor’s  office  and  reportedly 
treated  those  who  attended  hearings  inap- 


Investigation  Forces  Arizona  Clemency 
Board  Chairman  to  Resign 

by  Joe  Watson 


August  2015 


58 


Prison  Legal  News 


propriately. 

The  investigation  also  found  that  Her- 
nandez accepted  two  basketball  tickets  from 
the  New  York  Knicks’  Amar’e  Stoudemire 
(formerly  of  the  Phoenix  Suns),  whose 
half-brother  is  serving  time  in  an  Arizona 
state  prison  in  connection  with  an  armed 
robbery.  When  Stoudemire’s  half-brother 
was  considered  for  clemency,  Hernandez 
twice  postponed  hearings  despite  victims 
having  traveled  250  miles  to  attend. 

Hernandez  denied  all  of  the  allegations 
against  him  except  that  he  had  dated  an  em- 
ployee. He  told  the  Arizona  Capitol  Times 


that  he  was  never  given  a chance  to  read  the 
ADA  report  or  formally  respond  to  it.  Ac- 
cording to  Hernandez,  Governor  Brewer’s 
chief  of  staff,  Scott  Smith,  handed  him  a 
resignation  letter  and  told  him  to  sign  it. 

“I  was  forced  out,”  Hernandez  said. 

In  2014,  Brewer’s  last  year  in  office,  she 
granted  just  six  commutations;  of  those,  five 
were  to  prisoners  who  were  released  due  to 
terminal  medical  conditions. That  same  year 
she  denied  12  clemency  recommendations 
from  the  Board.  She  was  the  first  governor 
in  almost  40  years  to  not  issue  a single  par- 
don, denying  all  pardon  recommendations 


during  her  tenure. 

The  current  chair  of  the  Arizona  Board 
of  Executive  Clemency  is  Ellen  Kirsch- 
baum;  other  board  members  include  Brian 
Livingston,  Laura  S.  Steele  (appointed  by 
Brewer  in  February  2014),  C.T.  Wright 
(appointed  in  May  2014)  and  Susanne 
Osolin  - a victims’  rights  advocate  whose 
son  was  murdered,  appointed  by  Governor 
Doug  Ducey  in  May  2015.  Ft 

Sources:  Associated  Press , Phoenix  New 
Times , www.azcapitoltimes.com,  www. 
azcentral.com 


Prisoners  Released  When  Jails  Can't  Feed  Them 


//l  A #E  didn’t  have  food  for  them 

V V and  we  don’t  want  to  violate 
anyone’s  rights  when  they  are  here,”  said 
Wellston, Missouri  Police  Chief  G. Thomas 
Walker,  explaining  why  he  released  all  of  the 
prisoners  from  the  cityjail.“To  keep  people, 
we  have  to  feed  them.” 

Walker,  who  said  he  had  not  had  a 
formal  budget  since  the  2010-11  fiscal  year, 
blamed  Wellston  Mayor  Linda  Whitfield 
for  the  problem. 

“I’ve  made  several  requests  over  the  past 
couple  of  months  for  food  and  they  are  telling 
me  it  is  the  mayor  that  is  holding  it  up,”he  said. 

When  the  city  stopped  funding  jail 
meals,  officers  - who  earn  just  $11.96  an 
hour  and  are  required  to  purchase  their  own 
guns,  ammunition,  flashlights  and  uniforms 
- paid  for  food  out  of  their  own  pockets. 

“I’ve  had  officers  that  have  went  to 
Save-A-Lot  and  bought  cold  cuts  and  bread 
to  give  the  prisoners,”  said  Walker.  “We  sent 
in  a request  for  reimbursement,  and  it  was 
sent  back  by  the  bookkeeper  on  the  request 
of  the  mayor.” 

So  on  July  26,  2013,  Walker  ordered 
the  release  of  the  jail’s  five  prisoners,  all  of 
whom  were  held  on  misdemeanor  warrants. 
He  said  the  closure  of  the  jail  would  require 
felons  to  be  housed  at  the  St.  Louis  County 


by  Mark  Wilson 

Justice  Center,  costing  the  city  around 
$200  a day.  Misdemeanor  arrestees  would 
be  booked  and  released,  but  officers  could 
elect  to  hold  domestic  violence  offenders, 
buy  food  for  them  and  seek  reimbursement. 

“This  is  not  acceptable,”  stated  City 
Council  Member  Sam  Shannon,  noting 
that  the  council  was  unaware  of  the  prisoner 
releases  until  they  happened. 

The  jail’s  closure  prompted  one  officer  to 
donate  enough  food  to  feed  prisoners  through 
the  weekend,  allowing  the  facility  to  reopen 
the  next  day.  Less  than  24  hours  later  three 
prisoners  were  already  confined  at  the  jail. 
Concerned  Wellston  business  owners  also 
offered  to  donate  food  to  keep  the  jail  open. 

“It’s  sad,  it  really  is,”  said  Walker.  “This 
city  is  not  a rich  city,  but  it  does  have  the 
wherewithal  to  provide  the  basics.  I do  be- 
lieve revenues  have  increased  and  I do  know 
crime  in  the  city  of  Wellston  is  down  and 
it’s  my  job  to  keep  the  officers  motivated  to 
serve  the  citizens  and  to  give  them  the  service 
and  protection  that  they  deserve  regardless 
of  what  is  going  on  internally  in  the  city.” 

Mayor  Whitfield  declined  to  comment. 

In  a more  recent,  similar  incident,  three 
to  four  prisoners  being  held  on  non-violent 
misdemeanor  charges  were  released  from 
the  Fairfield,  Alabama  city  jail  on  April  16, 


2015  because  no  one  signed  a $500  check 
to  purchase  food  for  the  facility.  The  cells 
remained  empty  until  the  check  was  signed 
and  the  money  credited. 

“I  had  no  choice  but  to  release  them,” 
said  Police  Chief  Leon  Davis.  He  said  pris- 
oners incarcerated  for  serious  crimes  were 
moved  to  the  nearby  Jefferson  County  Jail. 
Because  the  law  requires  that  prisoners  have 
decent  meals,  Davis  said,  he  was  not  able  to 
book  anyone  until  he  had  the  funds  to  do  so. 

“Let  me  be  clear:  If  we  need  to  arrest 
you,  we  will  arrest  you,”  Davis  declared 
when  releasing  the  prisoners.  “It’s  not  a free 
day  for  criminals  in  Fairfield.  And  once  I 
get  food,  we’ll  be  back  in  business  as  usual.” 

The  meal  issue  at  the  Fairfield  city 
jail  was  resolved  in  about  a week,  after  an 
anonymous  donor  covered  the  cost  of  food 
for  prisoners.  Ft 

Sources:  www.stltoday.com,  www.fox2now. 
com,  www.incjuisitr.com, www.vice.com 
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Final  Class-Action  Settlement  Pending 
in  "Kids  for  Cash"  Scandal 


A CLASS-ACTION  SUIT  IS  ON  THE  VERGE 
of  being  settled  by  the  co-owner  of 
two  for-profit  juvenile  detention  facilities 
in  Pennsylvania,  who  was  sued  after  a pair 
of  state  court  judges  accepted  bribes  to 
improperly  funnel  juvenile  offenders  into 
the  facilities.  A proposed  $4.75  million 
settlement  was  filed  in  March  2015  but 
has  not  yet  been  approved  by  U.S.  District 
Court  Judge  A.  Richard  Caputo. 

In  related  developments,  on  March 
3,  2014,  the  U.S.  Supreme  Court  refused 
to  hear  the  appeal  of  one  of  the  former 
judges  who  challenged  his  conviction  and 
federal  prison  sentence.  The  refusal  leaves 
intact  a Third  Circuit  Court  of  Appeals 
decision  upholding  the  conviction  and  28- 
year  sentence  imposed  on  former  Luzerne 
County  judge  Mark  A.  Ciavarella,  Jr.,  63. 
See:  United  States  v.  Ciavarella,  716  F.3d 
705  (3d  Cir.  2013),  cert,  denied.  Fellow 
former  Luzerne  County  judge  Michael  T. 
Conahan  is  serving  a 17%  year  sentence 
after  pleading  guilty  to  racketeering  con- 
spiracy. [See:  PLN,  Nov.  2011,  p.  14] . 

“We’re  very  pleased  with  the  Supreme 
Court  decision  not  to  hear  his  appeal,”  said 
U.S.  Attorney  Peter  J.  Smith,  whose  office 
prosecuted  Ciavarella.  “We  thought  his  case 
was  very  well  presented  and  the  outcome 
was  appropriate.” 
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Additionally,  in  March  2015  the  First 
National  Community  Bank  in  Dunmore, 
Pennsylvania,  used  by  Conahan  to  channel 
the  bribes  into  secret  accounts,  was  fined 
$1.5  million  in  civil  penalties  for  failing  to 
file  reports  of  suspicious  activity,  despite 
what  regulators  said  were  numerous  “red 
flags”  during  the  five-year  bribery  scheme, 
according  to  the  U.S.  Treasury  Depart- 
ment’s Financial  Crimes  Enforcement 
Network  (FCEN).  Conahan  was  a member 
of  the  bank’s  board. 

“The  criminal  case  affected  the  lives  of 
thousands  of  children  and  parents,”  FCEN 
director  Jennifer  Shasky  Calvery  said  in  a 
statement.  “Banks  have  a duty  to  spot  suspi- 
cious activity  and  to  report  it.” 

“The  bank  was  harmed  by  this  activity 
and  strongly  condemns  the  conduct  of  those 
individuals  whose  actions  are  described 
therein,”  said  Andrew  Sandler,  counsel 
to  First  National.  The  $1.5  million  fine, 
Sandler  said,  “is  preferable  to  enduring  the 
many  additional  years  of  contested  litiga- 
tion that  would  result  from  challenging  the 
allegations  described  in  the  order.” 

A special  master  appointed  by  the 
Pennsylvania  Supreme  Court  after  the  so- 
called  “Kids  for  Cash”  scandal  first  broke  in 
2008  found  that  “a  very  substantial  number” 
of  the  thousands  of  juveniles  who  passed 
through  Ciavarella’s  court  did  not  know- 
ingly or  intelligently  waive  their  right  to 
counsel.  The  investigation  found  “that  there 
was  routine  deprivation  of  children’s  consti- 
tutional rights  to  appear  before  an  impartial 
tribunal  and  to  have  an  opportunity  to  be 
heard.”  [See:  PLN,  June  2010,  p.26;  Nov. 
2009,  p.42;  May  2009,  p.20]. 

The  class-action  suit,  consisting  of  nine 
consolidated  cases,  was  filed  against  Robert 
J.  Powell,  who  co-owned  the  two  detention 
centers  - PA  Child  Care  and  Western  PA 
Child  Care.  Powell  pleaded  guilty  and  was 
sentenced  in  November  2011  to  18  months 
in  federal  prison  for  failing  to  report  a 
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felony  and  being  an  accessory  to  a crime 
for  paying  $770,000  in  bribes  to  Ciavarella 
and  Conahan.  [See:  PLN, May  2012,  p.28]. 
Powell,  55,  a former  Luzerne  County  attor- 
ney, along  with  his  former  business  partner, 
Gregory  R.  Zappala,  owned  the  private 
juvenile  detention  facilities,  one  in  Pittston, 
in  northeastern  Pennsylvania,  and  the  other 
in  Butler,  in  the  western  part  of  the  state. 
Powell  has  since  been  disbarred. 

Zappala,  an  investment  banker,  son  of 
a former  state  Supreme  Court  chief  justice 
and  brother  of  the  Allegheny  County 
district  attorney,  has  always  insisted  that 
he  was  unaware  of  Powell’s  illegal  actions, 
and  was  never  accused  of  wrongdoing  or 
charged. 

Former  judge  Ciavarella  was  convicted 
by  a federal  jury  of  racketeering  conspiracy, 
four  counts  of  honest  services  mail  fraud, 
conspiracy  to  defraud  the  United  States  and 
four  counts  of  subscribing  to  a materially 
false  tax  return.  In  addition  to  his  28-year 
prison  sentence  he  received  four  years 
of  supervised  release  and  was  ordered  to 
pay  restitution  of  $1,173,791.94,  forfeit 
$997,600  and  pay  a $1,200  special  assess- 
ment. 

The  conspiracy  began  in  2000,  when 
Ciavarella,  Conahan  and  other  county 
officials  began  expressing  concerns  about 
deplorable  conditions  at  the  Luzerne 
County  Juvenile  Detention  Facility.  Cia- 
varella and  Conahan  then  hatched  a plan 
to  create  PA  Child  Care  to  build  a new 
detention  center.  To  ensure  the  success  of 
the  project,  prosecutors  alleged, “Ciavarella 
and  Conahan  engaged  in  various  endeavors 
to  stymie  the  county’s  efforts  to  build  and 
operate  its  own  facility.”The  judges  not  only 
had  an  agreement  to  receive  a 10%  referral 
fee  from  the  contract  to  build  a new  deten- 
tion center,  but  also  used  their  authority  to 
help  fill  it  with  juvenile  offenders,  many  of 
whom  had  committed  very  minor  offenses 
that  did  not  warrant  incarceration.  Often, 
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CA:  Persons  on  Community 
Supervision  Eligible  to  Seek 
Transfer  to  Another  State 

by  Lonnie  Burton 


the  juveniles  did  not  have  legal  representa- 
tion when  they  appeared  in  Ciavarella’s 
courtroom. 

Between  2003  and  2007,  Conahan  and 
Ciavarella  received  over  12.8  million  in 
bribes  or  kickbacks  from  Powell  and  com- 
mercial builder  Robert  Mericle.  Mericle 
pleaded  guilty  to  failing  to  disclose  a felony 
and  testified  against  the  judges;  he  was  sen- 
tenced in  April  2014  to  one  year  in  federal 
prison  plus  a 1250,000  fine. 

Previously,  a 117.75  million  settlement 
with  Mericle  and  his  company,  Mericle 
Construction,  was  approved  on  December 
14,  2012  in  the  class-action  lawsuit  filed 
by  juvenile  offenders  sent  to  the  private 
detention  facilities.  [See:  PLN,  May  2013, 
p.18].  Further,  on  July  7, 2014  the  district 
court  granted  final  approval  to  a $2.5  mil- 
lion settlement,  including  $732,968.36  in 
attorneys’  fees,  disbursements  and  costs, 
involving  the  companies  PA  Child  Care, 
Western  PA  Child  Care  and  Mid- Atlantic 
Youth  Services  Corp. 

Assuming  the  pending  $4.75  million 
settlement  with  Powell  is  approved,  the 
settlements  in  the  class-action  suit  will  total 
$25  million.  Powell’s  portion  may  be  more, 
depending  on  the  income  he  receives  from 
other  outstanding  legal  cases  by  Decem- 
ber 2016.  The  class  members  include  all 
juveniles  who  appeared  before  Ciavarella’s 
court  between  J anuary  1,2003  and  May  2 8 , 
2008,  who  were  adjudicated  delinquent  or 
placed  in  the  for-profit  detention  facilities. 
PA  Child  Care,  Western  PA  Child  Care 
and  Mid-Atlantic  Youth  Services  Corp. 
have  objected  to  Powell’s  proposed  $4.75 
million  settlement,  claiming  it  potentially 
exposes  them  to  additional  litigation.  See: 
Wallace  v.  Powell,  U.S.D.C.  (M.D.  Penn.), 
Case  No.  3:09-cv-00286-ARC.  P 

Additional  sources:  www.stcmdardspeaker. 
com,  www.bIogs.wsj.com,  www.citizens- 
voice.com,  www.jbi.gov 


Reversing  a lower  court’s  ruling  to 
the  contrary,  the  Court  of  Appeal  for 
the  Fourth  District  of  California  held  on 
October  22, 2014  that  a defendant  released 
into  the  community  as  part  of  a prison 
sentence  may  apply  for  transfer  of  his  or 
her  supervision  to  another  state. 

Lavina  C.  Wofford  was  sentenced  to 
an  eight-year  prison  term  under  Califor- 
nia’s Realignment  Act,  which  allowed  her 
sentence  to  be  served  locally  as  a “split 
sentence”with  three  years  served  in  jail  and 
a five-year  suspended  sentence  served  in  the 
community  under  mandatory  supervision. 
Under  the  conditions  ofWofford’s  supervi- 
sion, she  was  required  to  obtain  the  court’s 
approval  before  moving  to  another  state. 
Approval  from  the  California  Interstate 
Compact  Office  was  also  required. 

Wofford  filed  a motion  in  superior 
court  seeking  permission  to  submit  an  ap- 
plication to  the  Compact  Office  for  transfer 
to  Virginia.  The  court  denied  her  request, 
holding  that  people  serving  mandatory 
supervision  sentences  are  ineligible  to  apply 
for  transfers.  Wofford  filed  an  appeal,  which 
the  appellate  court  treated  as  a petition  for 
mandate. 

In  granting  the  petition,  the  Court  of 
Appeal  rejected  the  state’s  contention  that 
the  Compact  does  not  apply  to  those  on 
mandatory  supervision  because  they  are 
actually  serving  prison  terms,  albeit  in  the 
community.  The  Court  found  that  the  fact 
that  “an  offender  is  not  a traditional  parolee 
or  probationer  is  not  determinative”  of 
Compact  eligibility. 

“Rather,  the  key  components  of  eli- 


gibility are  (1)  adjudicated  guilt,  and  (2) 
release  from  custodial  status  into  the  com- 
munity under  supervision,”  the  appellate 
court  wrote.  “Regardless  of  the  label  placed 
on  the  sentence  being  served,  these  eligibil- 
ity components  are  satisfied.” 

The  Court  of  Appeal  emphasized  that 
its  holding  was  a narrow  one  - confined 
to  the  issue  of  Compact  eligibility.  It  did 
not  rule  or  express  an  opinion  on  whether 
the  lower  court  should  ultimately  grant 
Wofford’s  transfer  request,  only  that  people 
on  mandatory  supervision  were  eligible 
to  seek  Compact  transfers.  See:  Wofjord 
v.  Superior  Court  of  San  Diego,  230  Cal. 
App.  4th  1023  (Cal.  App.  4th  Dist.  2014). 
The  ruling  was  modified  slightly  when  the 
appellate  court  denied  the  state’s  petition 
for  rehearing,  but  the  judgment  remained 
the  same. 
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Alabama:  Alabama’s  grossly  over- 
crowded prison  system  was  already  facing 
lawsuits  over  poor  medical  treatment  for 
prisoners  when  Pam  Barrett  of  the  Alabama 
Department  of  Public  Health  announced 
on  August  13,  2014  that  nine  active  cases 
of  tuberculosis  had  been  diagnosed  in  state 
prisoners.  That  number  doesn’t  sound  high, 
but  health  officials  said  the  outbreak  was 
the  worst  the  prison  system  had  seen  since 
2009.  All  but  one  of  the  cases  occurred  at 
the  St.  Clair  Correctional  Facility. 

Alaska:  On  January  30,  2015,  two 
men  who  escaped  from  custody  in  separate 
incidents  were  both  captured.  Logan  Aus- 
tin, 23,  walked  away  from  the  North  Star 
Center  halfway  house  on  January  14,2015, 
while  38-year-old  Michael  Bracht  escaped 
a week  later  while  in  the  custody  of  a third 
party,  just  hours  before  he  was  scheduled  to 
begin  serving  a 32-month  prison  sentence 
on  charges  that  included  an  armed  standoff 
with  police.  Both  men  had  been  described 
by  Alaska  State  Troopers  as  “dangerous” 
escapees. 

Brazil:  In  the  early  hours  of  Febru- 
ary 5,  2015,  three  women  approached  the 
Nova  Mutum  prison  dressed  in  dominatrix 
costumes. They  convinced  the  guards  to  let 
them  inside,  then  drugged  the  men  with 
spiked  whiskey.  Once  the  guards  were 
incapacitated  the  women  stripped  them 
naked  and  handcuffed  them;  they  then 
stole  master  keys  and  opened  the  cell  doors. 
Twenty-eight  prisoners  escaped.The  guards 
were  arrested  and  face  charges  of  facilitat- 
ing a jailbreak  and  culpable  embezzlement. 

California:  Prisoner  Roberto 
Baldizon,  35,  was  found  gravely  injured  in 
his  maximum-security  CSP-Sacramento 
cell  on  February  3,  2015;  he  had  suffered 
stab  wounds  and  died  32  minutes  later. 
Baldizon’s  cellmate,  Antolin  Cepeda,  37, 
was  the  primary  suspect  and  prison  staff 
found  a contraband  weapon  at  the  scene. 
The  area  where  the  incident  occurred  was 
placed  on  lockdown  pending  an  investiga- 
tion, and  the  Office  of  Inspector  General 
was  notified.  Cepeda  was  already  serving  a 
life  sentence  for  first-degree  murder,  while 
Baldizon  was  serving  12  years. 

California:  An  unnamed  58-year-old 
prisoner  died  on  January  26, 2015  at  the  San 
Francisco  County  Jail  No.  5 in  San  Bruno. 
According  to  reports,  the  prisoner  refused 
to  allow  guards  to  search  an  envelope  he 
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was  holding  and  a confrontation  with 
multiple  deputies  ensued.  Chief  Deputy 
Kathy  Gorwood,  a spokeswoman  for  the 
San  Francisco  Sheriff’s  Department,  said 
she  could  not  comment  on  the  death  due 
to  pending  investigations. 

Canada:  Onjanuary  19,2015,  the  B.C. 
Civil  Liberties  Association  and  the  John 
Howard  Society  of  Canada  jointly  filed  suit 
against  the  Canadian  federal  government 
over  its  use  of  solitary  confinement  in  the 
country’s  prisons.  The  landmark  lawsuit 
will  be  the  first  time  a court  has  considered 
solitary  confinement  as  a national  issue. The 
organizations  claim  that  Canada’s  solitary 
confinement  policies  are  unconstitutional, 
lead  to  prisoner  deaths,  and  discriminate 
against  mentally  ill  and  aboriginal  prisoners. 

China:  In  a rare  move  by  the  Chinese 
government,  state  media  announced  on 
February  17,  2015  that  former  death  row 
prisoner  Nian  Bin  would  be  acquitted  and 
paid  compensation  of  1.14  million  yuan 
(1182,000).  Nian  Bin,  who  served  8 years 
in  prison,  claimed  that  he  was  tortured  by 
police  before  falsely  confessing  that  he  had 
poisoned  two  children  in  July  2006.  Nian 
Bin’s  acquittal  resulted  in  calls  for  the  aboli- 
tion of  the  death  penalty  in  China;  human 
rights  groups  say  China’s  use  of  capital  pun- 
ishment exceeds  that  of  any  other  nation. 

China:  A number  of  scandals  have 
occurred  in  prisons  in  the  Heilongjiang 
province  over  the  past  few  years.  The  most 
recent,  reported  by  the  UK’s  International 
Business  Times  on  January  24,  2015,  in- 
volved technology,  sex  and  blackmail. 
Prisoner  Wang  Dong  used  a contraband 
smartphone  to  secretly  film  three  women 
naked,  then  blackmailed  them  with  the 
photos  to  secure  money  and  sex.  One  of 
Dong’s  victims  was  the  wife  of  a prison 
official.  The  prison’s  investigative  report 
confirmed  that  guards  had  acted  in  collu- 
sion with  Dong  to  carry  out  the  blackmail 
scheme. 

Colorado:  On  August  14,  2014,  a 
Larimer  County  Sheriff’s  Office  jailer  re- 
signed after  receiving  a summons  to  appear 
in  court  to  face  charges  of  using  excessive 
force  against  a prisoner.  Simon  Suarez  had 
been  under  investigation  since  July  2014 
and  was  placed  on  paid  administrative  leave. 
On  October  1,  2014,  he  pleaded  guilty  to 
the  class  2 misdemeanor  of  official  op- 
pression and  was  sentenced  to  one  year  of 
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unsupervised  probation. 

Florida:  In  a state  where  former  felons 
wait  up  to  five  years  after  applying  to  have 
their  civil  rights  restored, James  Ridgely  III 
caused  quite  a controversy  when  he  decided 
to  run  for  public  office  in  Dania  Beach. 
Convicted  of  trafficking  in  cocaine  in  1989, 
Ridgely  had  served  seven  months  in  prison. 
Following  his  release  he  became  a registered 
voter  under  the  mistaken  belief  that  his  civil 
rights  had  been  restored.  Ridgely  withdrew 
from  the  election  on  September  24,  2014. 
The  State  Attorney’s  office  considered  filing 
criminal  charges  against  him  but  eventually 
declined  to  do  so. 

Florida:  According  to  the  Pinellas 
County  Sheriff’s  Office,  a wheelchair- 
bound  prisoner  posed  no  threat  to  guard 
Raymond  Ferrio  or  any  other  staff  when 
the  prisoner  was  thrown  to  the  floor  and 
kicked  so  violently  that  his  dentures  shat- 
tered. Ferrio,  47,  was  fired  in  January  2015 
after  admitting  that  he  was  not  justified  in 
using  force  against  the  disabled  prisoner. 
Ferrio  explained  his  actions  by  saying  he 
had  been  “caught  up  in  the  moment”  after 
the  prisoner  planted  his  feet  on  the  floor 
and  refused  to  be  wheeled  to  the  infirmary. 
Ferrio  will  not  face  criminal  charges. 

Florida:  On  five  occasions  in  No- 
vember and  December  2014,  Broward 
County  Sheriff’s  Office  jailer  Theodore 
Parrish  was  videotaped  shoplifting  from  a 
Coral  Springs  Wal-Mart  by  failing  to  scan 
certain  items  as  he  used  a self-checkout  in 
the  store.  He  was  armed  and  wearing  his 
sheriff’s  uniform  during  two  of  the  thefts. 
Parrish  turned  himself  in  and  was  arrested 
on  December  16,  2014  after  Wal-Mart 
notified  authorities  of  the  incidents.  He  is 
accused  of  stealing  1176  worth  of  goods, 
including  ramen  noodles,  eggs,  bacon  and 
a poinsettia  plant. 

Georgia:  The  top  three  medical  of- 
ficials at  the  Chatham  County  jail  were 
fired  from  their  jobs  with  private  healthcare 
provider  Corizon  after  reporting  concerns 
about  malpractice  to  the  sheriff.  On  No- 
vember 14, 2014,  attorney  Will  Claiborne 
filed  a lawsuit  against  Corizon  on  behalf  of 
Betty  L.  Riner,  Dr.  Charles  M.  Pugh,  Jr.  and 
Lynn  Williams,  who  claim  that  their  former 
employer  violated  their  First  Amendment 
rights  in  retaliation  for  reporting  perceived 
lack-of-care  issues  at  the  jail. 

Georgia:  Former  Hall  County  jail 
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clerk  Trina  Banks  Burtch  reported  to  the 
jail  on  November  24,  2014,  not  to  work 
but  to  self-surrender  on  charges  that  she 
stole  about  $900  from  prisoner  accounts 
during  her  7-year  tenure  at  the  facility.  An 
investigation  by  the  sheriff’s  office  and  the 
Georgia  Bureau  of  Investigation  resulted  in 
14  charges  filed  against  Burtch,  including 
transactions  card  theft  and  theft  by  taking. 
She  was  booked  into  the  jail  and  released 
on  $6,000  bond. 

Georgia:  On  September  24,2014,  the 
Macon  Telegraph  reported  that  former 
prison  guard  Megan  Deaton  had  entered 
a guilty  plea  to  attempting  to  smuggle  a 
cell  phone  to  a prisoner  at  the  Correc- 
tions Corporation  of  America-operated 
McRae  Correctional  Facility.  Deaton,  23, 
was  sentenced  to  30  days  and  required  to 
perform  60  hours  of  community  service  and 
complete  a year  of  supervised  release.  “This 
defendant  chose  to  place  her  own  selfish 
interests  above  the  safety  of  other  [prison] 
employees  and  the  public  she  was  sworn  to 
protect,”  said  U.S.  Attorney  Edward  Tarver. 

Hawaii:  The  state  Department  of  Pub- 
lic Safety  released  disciplinary  records  on 
February  10, 2015  that  revealed  18  prison 
guards  were  punished  for  misconduct  in 

2014,  for  offenses  ranging  from  contraband 
smuggling  to  the  mistaken  release  of  a pris- 
oner. Notably,  the  only  guard  fired  last  year 
was  Mark  Damas.  PLN previously  reported 
Damas’  arrest  for  taking  bribes  to  smuggle 
crystal  meth  into  the  Halawa  Prison  and 
his  subsequent  guilty  plea.  [See:  PLN,  April 

2015,  p.63;  Nov.  2014,  p.56].  He  was  sen- 
tenced in  November  2014  to  57  months  in 
federal  prison. 

Hawaii:  On  February  3,  2015,  just 
one  week  after  being  promoted,  the  state’s 
Deputy  Director  of  Corrections  stepped 
down  and  returned  to  her  old  job  as  the 
Department  of  Public  Safety’s  litigation 
coordination  officer.  Shelley  Nobriga 
resigned  after  state  Ethics  Commission 
officials  questioned  her  relationships  with 
two  men  who  worked  with  her  - one  her 
supervisor  and  one  her  supervisee.  Nobriga 
had  had  children  with  both  men  and  said 
of  her  decision  to  resign,  “Basically,  I felt 
[attacks  on]  my  children  and  my  relation- 
ships who  created  these  children  and  I love 
my  children.” 

Illinois:  A food  service  worker  em- 


ployed by  a private  contractor  was  escorted 
from  the  Rock  Island  County  Jail  and  fired 
from  her  kitchen  job  on  September  15, 
2014,  then  arrested  nine  days  later.  Latisha 
M.  Riste  had  been  accused  of  carrying  on 
a sexual  relationship  with  prisoner  Jesse  J. 
McCray,  who  worked  as  a trustee  in  the  jail’s 
kitchen.  No  disciplinary  action  was  taken 
against  McCray,  but  Riste  was  sentenced  on 
December  4, 2014  to  two  years’  probation 
after  pleading  guilty  to  one  count  of  public 
contractor  misconduct. 

Indiana:  Public  support  for  a jailhouse 
literacy  program  was  evidenced  by  an 
impromptu  social  media  fundraiser  that 
brought  in  about  $7,000.  Indy  Reads,  a 
nonprofit  organization,  had  been  running  a 
literacy  program  at  the  Marion  County  Jail 
but  lost  its  grant  funding,  effectively  leaving 
no  alternative  but  to  shut  down  its  classes. 
Indy  Reads  has  worked  with  450  prisoners 
over  the  past  three  years,  helping  with  their 
reading,  writing  and  interpersonal  skills; 
the  idea  is  to  help  the  students  gain  skills 
to  make  them  more  employable  upon  their 
release.  The  cash  influx  from  the  February 
2015  fundraiser  was  expected  to  be  a stop- 
gap measure  until  more  permanent  funding 
could  be  secured. 

Indiana:  Two  Marion  County  jail 
guards  were  fired  on  August  15,  2014 
amid  allegations  of  financial  misconduct 
and  “fraternization”  with  female  prisoners. 
Tonya  Bradley,  who  had  worked  for  the 
Sheriff’s  Office  for  14  years,  was  accused 
of  misusing  a prisoner’s  food  stamp  card, 
while  Marceline  Daniel-Estil,  a 9-year 
employee,  was  accused  of  lying  about  the 
sale  of  a prisoner’s  car.  Both  investigations 
were  turned  over  to  the  Marion  County 
prosecutor’s  office  for  review. 

Louisiana:  Jamie  Myers,  34,  and 
Donna  Scott,  24,  both  scheduled  a visit 
with  25-year-old  prisoner  Brenton  Morris 
at  the  Washington  Parish  Jail  on  January 
26,  2015.  The  women  were  placed  in  the 
same  visitation  booth  but  began  to  argue. 
The  altercation  turned  into  a hair-pulling 
brawl,  with  Myers  eventually  brandishing  a 
box  cutter  and  slashing  Scott  across  the  face 
and  ear.  Guards  separated  the  women;  Scott 
was  arrested  on  a charge  of  disturbing  the 
peace  and  Myers  faces  charges  of  aggravated 
battery  and  introduction  of  contraband. 

Maine:  On  January  23,  2015,  a jury 
acquitted  former  Maine  State  Prison 
captain  David  J.  Cutler  after  contrasting 
testimony  was  presented  at  a trial  to  resolve 


excessive  force  claims  made  by  prisoner 
Renardo  Williams.  Williams  filed  a federal 
lawsuit  against  Cutler,  alleging  he  had  used 
excessive  force  that  was  racially  motivated. 
PLN  reported  Cutler’s  arrest  and  the  fact 
that  Williams  met  with  the  NAACP  to 
secure  legal  representation  for  his  suit  [see: 
PLN,  July  2013,  p.56],  but  trial  testimony 
revealed  that  Cutler  had  never  used  racial 
slurs  against  Williams.  Cutler  was  fired  in 
2013  and  another  prison  official,  Michael 
Reynolds,  was  demoted  for  filing  a false 
report  related  to  the  incident. 

Maine:  Former  Knox  County  jail 
guard  Adam  Grierson  was  sentenced  on 
August  25, 2014  to  15  months  in  jail  with 
all  but  60  days  suspended  and  two  years 
of  post-release  probation.  A second  guard, 
Richard  S.  Wellington,  was  sentenced  on 
January  16, 2015  to  5 years  in  prison  with 
all  but  1 year  suspended.  PLN  previously 
reported  Grierson  and  Wellington’s  arrests 
in  separate  sexual  assault  cases.  [See:  PLN, 
Dec.  2013,  p.56]. 

Michigan:  On  April  8, 2015,  LWOP- 
sentenced  murderer  Steven  D.  Sandison 
was  sentenced  to  a second  term  of  life 
imprisonment  for  the  killing  of  67-year-old 
Theodore  Dyer  at  the  Saginaw  Correctional 
Facility.  Sanderson,  5 1 , politely  explained  to 
Chief  Circuit  Judge  Fred  L.  Borchard  the 
events  leading  up  to  Dyer’s  death.  Sandison 
told  the  judge,  “The  reason  I killed  him  was 
because  he  was  a child  molester.”  When 
asked  by  his  own  defense  attorney  if  he  had, 
in  fact,  killed  his  cellmate,  Sandison  replied, 
“Oh  sure.  Oh  sure,  of  course.” 

Mississippi:  A nurse  who  worked  for 
a privately-contracted  medical  provider  at 
the  Raymond  Detention  Center  was  ar- 
rested on  January  5,  2015  for  smuggling 
cell  phones  and  other  contraband  into  the 
facility.  Hinds  County  Sheriff’s  spokes- 
man Othor  Cain  said  Katherine  Kelly,  33, 
admitted  to  providing  the  contraband  to 
a number  of  prisoners,  who  verified  the 
allegations.  Hinds  County  Sheriff  Tyrone 
Lewis  said  more  arrests  were  possible. 

Nebraska:  The  Lincoln  Journal  Star 
reported  on  March  7,  2015  that  Michael 
D.  Brown,  a 19-year-old  defendant  facing 
a long  list  of  burglary  and  theft-related 
charges,  escaped  not  once  but  twice  from 
the  Sheridan  County  Jail  in  Rushville. 
Both  times,  however,  Brown  was  quickly 
recaptured  by  authorities  after  leaving  a 
digital  trail  in  the  wake  of  his  Facebook  use. 
A tipster  told  police  that  Brown  was  using 
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the  social  media  site,  and  they  arranged  for 
a subpoena  and  an  online  investigator  to 
track  him  down.  “I’ve  found  a lot  of  people 
through  Facebook,  but  this  might  be  one  of 
the  first  times  in  which  we  used  it  to  locate  a 
suspect  who  escaped,”  said  Monty  Lovelace, 
a Nebraska  State  Patrol  investigator.  Brown 
now  faces  two  felony  escape  charges  in  ad- 
dition to  his  original  20  charges. 

Netherlands:  On  March  2, 2015,  the 
UK’s  Independent  reported  that  crime 
rates  in  the  Netherlands  have  fallen  and 
judges  have  begun  to  favor  non-custodial 
sentences,  leaving  Dutch  authorities  with 
an  unusual  problem:  there  are  more  guards 
than  prisoners.  In  order  to  save  jobs  and 
utilize  empty  prison  beds,  the  Dutch  have 
struck  a deal  with  Norwegian  prison  offi- 
cials for  Dutch  prisons  to  house  prisoners 
from  Norway.  They  have  a similar  arrange- 
ment with  Belgium,  which  has  sent  500 
prisoners  to  serve  time  in  the  Netherlands. 

New  Jersey:  PLN  previously  reported 
the  arrest  of  Middlesex  County  Adult  Cor- 
rections Center  assistant  director  Derik 
Stevens,  who  pleaded  guilty  on  February  10, 
2015  to  witness  tampering  and  obstructing 
the  administration  of  law  in  a plea  agree- 
ment that  dropped  more  serious  charges 
against  him.  [See:  PLN,  April  2012,  p.  1] . 
Stevens  had  been  accused  of  interfering  in 
the  investigation  of  his  alleged  sexual  assault 
on  a female  prisoner.  The  guilty  plea  netted 
Stevens  a probationary  term  of  5 years,  the 
permanent  loss  of  his  job  and  a ban  on  hold- 
ing any  other  public  office.  According  to  a 
news  release  from  the  Middlesex  County 
prosecutor’s  office,  Stevens  also  pleaded 


guilty  to  creating  a false  government  docu- 
ment in  a second,  unrelated  case. 

New  York:  On  February  28,  2015, 
prisoners  at  the  Anna  M.  Kross  Center  at 
the  Rikers  Island  jail  complex  rushed  to 
assist  a female  guard  who  was  attacked  in 
an  observation  booth  and  nearly  raped  by 
a convicted  sex  offender.  Court  documents 
say  290-pound  child  rapist  Raleek  Young 
pulled  down  his  pants  and  started  chok- 
ing the  guard  while  he  masturbated.  As 
the  assault  was  occurring,  other  prisoners 
broke  into  the  Plexiglass-enclosed  booth 
and  subdued  Young  until  guards  arrived. 
Correction  Officers’  Benevolent  Associa- 
tion president  Norman  Seabrook  confirmed 
that  the  attack  took  place  and  prisoners 
helped  to  stop  it. 

Nigeria:  Two  high-ranking  officials 
associated  with  the  Ogwashi-Uku  Prison 
were  each  sentenced  to  three  years  behind 
bars  for  stealing  over  27,000  liters  of  fuel 
from  trucks  that  were  parked  in  the  custody 
of  the  prison  service.  On  February  25, 
2015,  Justice  C.  O.  Ogisi  handed  down  the 
prison  terms  to  Diete  Wure  Wisdom  and 
Ayamede  Peter.  Prosecutors  alleged  the  men 
had  taken  and  sold  the  fuel,  then  refilled  the 
tankers  with  water. 

North  Carolina:  A medical  examiner’s 
report  released  on  March  2,2015  confirmed 
that  a prison  guard  who  died  in  a drunk 
driving  accident  had  a 0.24  blood  alcohol 
level  - three  times  the  legal  limit  of  0.08  - at 
the  time  of  the  fatal  crash.  According  to  the 
Charlotte  Observer,  William  R.  Womack, 
Jr.,  61,  was  not  scheduled  to  work  at  the 
Lanesboro  Correctional  Institution  on  the 


day  he  died.  Keith  Acree,  spokesman  for 
the  state  Department  of  Public  Safety,  said 
officials  had  no  reason  to  believe  Womack 
was  traveling  to  or  from  the  prison  at  the 
time  of  the  100-miles-per-hour  single- 
vehicle accident. 

Oklahoma:  On  January  19,  2015, 
prisoner  Jimmy  Fields  escaped  from  the 
J.H.  Lilley  Correctional  Center  in  Boley. 
Fields’ escape  was  the  sixth  from  the  facility 
in  only  a two-week  period.  Sean  Wallace, 
executive  director  of  Oklahoma  Correc- 
tions Professionals,  said  the  problem  is  due 
to  budget  cuts  and  resultant  understaffing 
at  the  prison.  “I  was  told  not  long  ago  that 
the  officers  there  had  gone  to  a mandatory 
six-day  work  week,”  Wallace  said.  “They 
clearly  have  staffing  problems.  I think  that’s 
just  what  it  is.” 

Oklahoma:  According  to  an  August 
24,  2014  news  article,  two  prisoners  at 
the  James  Crabtree  Correctional  Center 
filed  similar  but  separate  lawsuits  claim- 
ing overcrowding  and  understaffing  at  the 
facility  endangers  not  only  prisoners,  but 
also  guards  and  other  staff.  Stephen  Craig 
Burnett’s  suit  calls  for  the  court  to  order 
population  limits  along  with  a mandatory 
ratio  of  guards  to  prisoners.  Wade  E.  Ed- 
wards’complaint  claims  that  DOC  Director 
Robert  Patton  made  a “purely  economic 
decision’when  he  decided  to  move  prison- 
ers from  county  jails  into  state  facilities.  The 
OK  DOC  declined  to  comment  on  either 
of  the  pending  cases. 

Pennsylvania:  In  August  2014,  Lan- 
caster County  officials  began  to  phase 
in  new,  supposedly  suicide-preventing 
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bunks  in  the  county  lockup.  The  bunks 
are  designed  in  a way  to  inhibit  the  ability 
of  prisoners  to  hang  themselves;  however, 
23 -year-old  prisoner  Zachary  Kiefer  was 
still  able  to  hang  himself  with  a bed  sheet 
on  December  27, 2014.  His  family  removed 
him  from  life  support  less  than  two  weeks 
later.  On  January  27,  2015,  just  weeks  af- 
ter Kiefer’s  suicide,  two  guards  were  fired 
following  an  internal  investigation  that 
included  video  evidence,  but  Lancaster 
County  officials  declined  to  provide  further 
information. 

Pennsylvania:  On  March  5,  2015, 
Dr.  John  DeGhetto,  regional  medical  di- 
rector for  Corizon  Health,  addressed  the 
Allegheny  County  Jail’s  oversight  board  in 
an  attempt  to  salvage  the  contract  between 
the  private  medical  provider  and  the  county 
jail.  He  explained  changes  to  the  company’s 
plans  for  psychiatric  staffing  at  the  facility 
after  the  security  clearance  for  the  jail’s  only 
full-time  psychiatrist,  Charolette  Hoffman, 


was  revoked.  Mel  Packer,  a member  of  the 
newly- formed  Allegheny  County  Jail  Health 
Justice  Project,  said  the  prisoner  mortality 
rate  at  the  jail  was  double  the  national  aver- 
age under  Corizon’s  contract.  He  called  for 
the  county  to  terminate  its  agreement  with 
Corizon,  saying,  “It’s  the  right  thing  to  do.” 
In  May  2015,  Allegheny  County  decided  to 
cut  ties  with  the  company. 

South  Carolina:  Lee  Correctional 
Institution  chaplain  Joseph  Boutte  was 
arrested  on  October  2,  2014,  accused  of 
attempted  contraband  smuggling.  Boutte 
was  trying  to  bring  a Yamaha  keyboard 
into  the  prison,  but  a routine  X-ray  of  the 
instrument  revealed  cell  phones  and  tobacco 
secreted  inside.  Prison  officials  also  said  a 
search  revealed  just  under  half-a-pound  of 
marijuana  inside  a tape-wrapped  tube  in 
Boutte ’s  car.  His  bond  was  set  at  $10,000. 

South  Carolina:  A news  release  issued 
by  U.S.  Attorney  Bill  Nettles  on  February 
9,  2015  revealed  the  sentencing  outcome 
of  FCI-Bennettsville  guard  Charlotte 
McLaughlin’s  guilty  plea  to  bribery  charges. 
McLaughlin  received  13  months  in  federal 


prison  and  a 3-year  term  of  probation  for 
taking  bribes  to  smuggle  contraband  to- 
bacco and  cell  phones  into  the  facility  in 
2012  and  2013. 

South  Carolina:  Brenton  Lee  Doyle 
was  sentenced  on  January  20,  2015  to  15 
years  in  prison  for  his  role  in  a unique 
smuggling  scheme  at  the  Lee  Correctional 
Institution.  He  was  convicted  of  attempted 
contraband  smuggling  and  marijuana  pos- 
session after  he  tried  to  fly  a drone  over 
the  12-foot-high  razor  wire  fence  at  the 
facility.  The  drone  crashed  and  was  found 
in  the  bushes  near  the  prison.  Doyle  was 
sentenced  to  10  years  on  the  contraband 
smuggling  charge  and  5 years  on  the  drug 
possession  charge. 

Taiwan:  On  February  11,  2015,  six 
prisoners  at  the  Kaohsiung  city  jail  stormed 
a weapons  storage  room  and  seized  four 
rifles  and  six  handguns,  taking  three  guards 
hostage  in  the  process.  They  later  agreed 
to  release  the  guards  in  exchange  for  two 
senior  prison  staff  members.  That  led  to  an 
overnight  standoff  between  the  prisoners, 
who  were  demanding  to  be  released  due  to 
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unfair  trials,  and  prison  authorities.  Later 
in  the  second  day  all  six  prisoners  commit- 
ted suicide;  the  hostages  were  not  harmed. 

Tennessee:  The  investigation  of  a 
widespread  contraband  smuggling  scheme 
at  the  Carter  Countyjail  resulted  in  charges 
for  a former  guard  and  nine  other  people, 
WCYB  News  5 reported  on  March  6, 
2015.  The  guard,  Kenneth  Turner,  Jr.,  was 
charged  with  introduction  of  contraband 
into  a penal  facility  and  official  miscon- 
duct. Adam  Hannon,  Brandon  Rutledge, 
Ashlee  Elizabeth  Rutledge,  Jeremy  Cole 
Hall,  Clara  Rickisha  Oliver-Hall,  David 
Tyler  Livingston,  Tara  Nichole  Nidiffer, 
Ralph  Wayne  Whitehead  and  Bertie  Nel- 
lie Hodge  were  also  arrested  in  connection 
with  the  smuggling  plot. 

Tennessee:  On  January  26,  2015, 
the  Tennessean  newspaper  reported  that 
approximately  90  prisoners  at  the  Metro 
Criminal  Justice  Center  in  Nashville  had 
begun  exhibiting  symptoms  of  gastroen- 
teritis over  the  previous  weekend.  Several 
of  the  prisoners  were  transported  to  Metro 
General  Hospital,  but  were  soon  returned 
to  the  facility.  The  Metro  Public  Health 
Department  collected  stool  samples,  which 
were  forwarded  to  the  state  Department  of 
Health  lab  for  testing.  Kitchen  staff  initi- 


ated a plan  of  action  to  manage  potential 
concerns  about  food  service  operations. 

Texas:  PLN  reported  in  August  2014 
that  private  prison  guard  Melissa  Suzanne 
Corona  had  been  indicted  for  having  an 
inappropriate  sexual  relationship  with  a 
prisoner.  [See:  PLN,  Aug.  2014,  p.56].  On 
January  26,  2015,  Corona  pleaded  guilty 
to  those  charges.  The  former  Jack  Harwell 
Detention  Center  guard  was  sentenced  to 
3 years  of  probation  and  a 1750  fine  for 
her  misconduct.  Investigators  said  Corona 
kissed  the  prisoner  at  least  10  times,  had 
improper  clothed  contact  with  him,  and 
eventually  entered  his  cell  and  performed 
sex  acts  on  him. 

United  Kingdom:  Six  prisoners  were 
sentenced  for  their  roles  in  a 9-hour  riot 
that  broke  out  at  HMP  Oakwood,  a private 
prison  operated  by  G4S.  On  January  4, 2015 
prisoners  took  over  two  levels  of  the  facil- 
ity, causing  damage  estimated  at  £171,000. 
Critics  of  the  private  prison  company  said 
G4S  understaffed  the  sometimes  violent 
wing  with  undertrained  guards,  and  that 
on  the  night  of  the  riot  only  2 guards  were 
assigned  to  supervise  59  prisoners.  Ministry 
of  Justice  representatives  said  the  staffing 
levels  were  “comparable”  to  those  in  public 
jails  when  the  incident  occurred. 


United  Kingdom:  Despite  concerns 
that  a landmark  ruling  which  banned 
smoking  in  prisons  and  jails  would  result 
in  unrest  by  prisoners,  a judge  determined 
on  March  5,  2015  that  the  UK’s  smoking 
ban  in  public  places  did,  in  fact,  apply  to 
correctional  facilities  under  the  Crown’s 
supervision.  Mr.  Justice  Singh  declined  to 
appoint  an  effective  date  for  the  ban  to  be 
implemented  due  to  the  strong  probability 
of  an  appeal  by  the  Justice  Secretary.  The 
ruling  was  a victory  for  HMP  Wymott  pris- 
oner Paul  Black,  who  had  sued  to  protect 
his  fragile  health  from  secondhand  smoke. 

Utah:  Julio  Guerrero  was  allegedly 
beaten  to  death  by  his  cellmate,  Mario  An- 
toine Lucero,  33,  at  the  Utah  State  Prison. 
The  February  10,2015  murder  was  initially 
believed  to  be  due  to  stabbing,  but  an  autop- 
sy revealed  that  Guerrero  died  from  blunt 
force  trauma  and  asphyxiation.  Lucero  was 
serving  15  years  to  life  for  another  beating 
death  that  occurred  in  2013;  Guerrero  was 
imprisoned  for  a parole  violation.  In  June 
2015,  Lucero  was  charged  with  first-degree 
felony  murder  for  killing  Guerrero. 

Vermont:  On  November  18,  2014, 
the  Vermont  State  Police  arrested  Wil- 
liam Savaria  III  on  a single  felony  charge 
of  sexual  exploitation  of  an  inmate.  The 
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them  by  sending  a Special  Gift 

Send  SASE  for  FREE  Brochure 

PO  Box  110752,  Carrollton, TX  7501 1 
Corrlinks:  sales@bottlethoughts.com 
Contact  us  1-877-705-0425 

FREE  Shipping  on  All  Gift  Orders 

LOOK  NOW!  PEN  PALS  & MAGAZINES 

500  Free  Magazines  Book  99pgs$16 

50  MEGA  Churches  with  Pen  Pals 

10  NFL  & Celebrity  Address  Lists 

200  Interweb  Pen  Pal  Ads  $20 

For  Brochures  Send  SASE. FREE  s/h 

Girls  and  Mags,  3308  Rte.  940 

Ste.1 04-301 8,  Mt.Pocono,  PA  18344 

TIRED  OF  BAD  PEN  PAL  SCAMS? 

Want  to  get  mail  every  day? 

New  BOOK  Reveals  the  Secrets 

PEN  PAL  SUCCESS: The  Ultimate 
Proven  Guide  to  Getting  & Keeping 
PenPals-info  Send  SASE  or  2FCS  to 
FREEBIRD  PUBLISHERS 

Box  541,  North  Dighton,  MA  02764 

Natl  Certified  Peer  Addiction 

Recovery  Coach  course  for 
inmates,  family  & those  working 
w/inmates  & ex-offenders.  Inti, 
approved  SASE  PARfessionals 
Cunningham  Ctr,  Columbus 

State  Univ.  3100  Gentian 

Blvd.  #06B,  Columbus,  GA  31907 
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News  In  Brief  (cont.) 


29-year-old  guard  had  been  investigated  for 
having  an  inappropriate  sexual  relationship 
with  a prisoner  at  the  Chittenden  Regional 
Correctional  Facility.  Savaria  made  his  first 
appearance  in  court  the  following  day  and 
entered  a plea  of  not  guilty. 

Virginia:  A bill  passed  by  a broad 
majority  of  lawmakers  calls  for  keeping 
pornography  out  of  the  hands  of  state 
prisoners.  Delegate  Joe  Morrissey,  a former 


constitutional  law  professor,  voted  against 
the  bill  on  February  4,2015,  telling  report- 
ers that  the  measure  won’t  survive  legal 
challenges.  Morrisey  might  have  a unique 
interest  in  supporting  porn  for  prisoners: 
at  the  time,  he  was  serving  a six-month  jail 
term  for  contributing  to  the  delinquency  of 
a minor.  Morrissey  was  allowed  to  partici- 
pate in  a work- release  program  so  he  could 
serve  in  the  General  Assembly  by  day  and 
return  to  jail  at  night. 

Virginia:  Lt.  Steve  Elbert,  a spokesman 
for  the  Fairfax  County  Sheriff’s  Office,  said 


in  a February  9, 2015  news  release  that  the 
sheriff  denied  claims  that  police  detectives 
had  been  blocked  from  accessing  the  jail  to 
carry  out  an  investigation  into  a prisoner’s 
death.  Prisoner  Natasha  McKenna,  37, 
was  taken  off  life  support  after  suffering  a 
medical  emergency  shortly  after  being  Tased. 
Fairfax  County  Sheriff  Stacey  Kincaid  said 
in  a statement  that  her  office  anticipated  “a 
prompt  and  comprehensive  investigation.” 
On  April  28,  2015,  the  state  Medical  Ex- 
aminer declared  that  McKenna’s  death  was 
an  accident. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur. Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  tiie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 

FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2015  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  The  Habeas  Citebook  (a  S49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201  pag- 
es. $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 1 
ucator  with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  378  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct.  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
The  New  Press,  303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein 
takes  an  intimate  look  at  the  effects  incarceration  has  on 
imprisoned  parents  and  their  children.  2016  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1 080  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Hanyers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by 

Scott  Christianson,  Northeastern  University  Press,  394  pages.  $18.95.  The 
best  overall  history  of  the  U.S.  prison  system  from  1492  through  the  20th 
century.  A must-read  for  understanding  how  little  things  P 
have  changed  in  U.S.  prisons  over  hundreds  of  years.  1026 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018  
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases,  includes  medications  to  avoid,  what  diet  to  follow  P 
and  exercises  to  perform,  plus  a bibliography.  1031  |__| 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes 

Denham,  263  pages.  $16.95.  Whether  a defendant  is  charged  with  misde- 
meanor disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable 
guide  for  those  who  want  to  support  family  members,  part-  P 
ners  or  friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  infor- 
mation on  how  to  handle  personal  injury  and  property  dam-  P 
age  claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  I | 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  P 
prosecution  and  adjudication.  1090  I I | 


Our  Bodies,  Ourselves,  by  The  Boston  Women’s  Health  Book  Collective, 
925  pages.  $26.00.  This  book  about  women’s  health  and  sexuality  has  been 
called  “America’s  best-selling  book  on  all  aspects  of  women’s 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
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Life  Without  Parole 

Inside  the  secretive  world  of  parole  boards, 
where  your  freedom  may  depend  on  politics  and  whim. 

by  Beth  Schwartzapfel,  The  Marshall  Project* 


Reynaldo  Rodriguez  was  19  with  a 
young  son,  a good  job  and  no  criminal 
record  when  he  shot  and  killed  a man.  As 
part  of  an  ongoing  family  feud,  someone 
- Rodriguez  believed  it  was  a man  named 
Robert  Cuellar  - had  shot  at  Rodriguez’s 
mother  and  brother.  Then  Cuellar  slapped 
Rodriguez’s  sister. 

“I  just  blew  a fuse,”  Rodriguez  says  now 
of  killing  Cuellar. 

In  1977  he  pleaded  guilty  to  second- 
degree  murder,  and  the  judge  gave  him  a 
choice:  A sentence  of  15  to  30  years  would 
probably  mean  parole  in  12.  A life  sentence 
would  make  him  parole- eligible  in  10  years. 
Rodriguez  chose  life.  At  his  sentencing, 
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Saginaw  County  (Michigan)  Judge  Gary 
McDonald  made  it  clear  that  this  was  “not 
the  mandatory  natural  life  imprisonment 
sentence”  and  said  that  if  Rodriguez  was  a 
“model  prisoner,”  McDonald  would  recom- 
mend release  in  10  years. 

Thirty-seven  years  later,  Rodriguez  is 
still  behind  bars. 

America’s  prisons  hold  tens  of  thou- 
sands of  people  like  Rodriguez  - people 
primarily  confined  not  by  the  verdicts  of 
a judge  or  a jury  but  by  the  inaction  of  a 
parole  board.  Michigan  is  one  of  26  states 
where  parole  boards  are  vested  with  almost 
unlimited  power  to  decide  who  gets  out  of 
prison  when,  and  why. 

With  more  than  2.2  million  people 
behind  bars,  the  United  States  has  the 
highest  incarceration  rate  in  the  world,  and 
the  financial  costs  are  staggering.  As  politi- 
cians from  both  parties  seek  alternatives  to 
mass  imprisonment,  the  parole  process  has 
emerged  as  a major  obstacle. 

A months-long  Marshall  Project 
investigation  reveals  that,  in  many  states, 
parole  boards  are  so  deeply  cautious  about 
releasing  prisoners  who  could  come  back  to 
haunt  them  that  they  release  only  a small 
fraction  of  those  eligible  - and  almost  none 
who  have  committed  violent  offenses,  even 
those  who  pose  little  danger  and  whom  a 
judge  clearly  intended  to  go  free. 

A recent  revision  of  the  Model  Penal 
Code,  an  influential  document  written  by 
legal  scholars,  declared  parole  boards  “failed 
institutions.” 

“No  one  has  documented  an  example 
in  contemporary  practice,  or  from  any  his- 
torical era,  of  a parole-release  system  that 
has  performed  reasonably  well  in  discharg- 


ing its  goals,”  a draft  of  the  document  says. 

Rodriguez’s  parole  file,  obtained  through 
a Freedom  of  Information  Act  request,  in- 
cludes a scoring  matrix  that  suggests  how 
much  time  he  should  serve.  Around  the 
country,  almost  every  decision  in  the  criminal 
justice  system  is  now  aided  by  such  data- 
based  tools.  But  many  parole  boards  eschew 
them,  basing  decisions  instead  on  political 
considerations  and  gut  instincts. 

In  Michigan,  for  example,  Rodriguez’s 
prior  criminal  history  (zero)  was  measured 
against  the  severity  of  his  crime  (6  on  a 
23-point  scale)  to  produce  a recommended 
sentence  of  14  years.  But  Rodriguez  wasn’t 
even  granted  a hearing  before  the  parole  board 
until  1994, 17  years  after  he  was  sentenced. 

By  then,  Rodriguez  had  earned  his 
GED  and  worked  his  way  up  to  head  me- 
chanic in  the  prison  shop.  He  had  a letter  of 
support  from  Judge  McDonald  and  glowing 
reports  from  his  work  supervisors.  A prison 
psychologist  noted:  “prognosis  while  on 
parole  is  good.” 

But  the  board  refused  to  release  him 
and  has  considered  his  case  only  once  in 
the  years  since. 

“Nature  of  crime  as  described  in  public 
hearing  causes  further  concern,”  the  board 
wrote. 

Because  declining  to  consider  a case  is 
not  considered  a “decision,”  the  board  is  not 
required  to  give  any  reason. 

Rodriguez  is  now  59  years  old. 

"Closed  to  the  extreme" 

Parole  boards  are  vested  with  almost 
unlimited  discretion  to  make  decisions 
on  almost  any  basis.  Hearsay,  rumor  and 
instinct  are  all  fair  game.  In  New  Mexico, 


States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  intrastate  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Florida,  Iowa  and  Mississippi  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  excessively  high  phone  rates.  Although  the  FCC  voted  last  year 
to  cap  the  costs  of  interstate  (long  distance)  prison  calls,  which  went  into  effect  on  February  1 1 , 2014, 
the  order  does  not  currently  apply  to  intrastate  (in-state)  calls.  An  estimated  92%  of  prison  phone  calls 
are  in-state.  This  is  an  opportunity  to  ask  DOCs  to  forgo  commissions  and  ensure  their  prison  phone 
contracts  are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mainly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs  and  ancillary  fees.  Lower  prison  phone  rates  should  apply  not  just  to  long  distance  calls 
but  also  to  in-state  calls.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison 
Phone  Justice’s  website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Florida:  Receives  a 35%  kickback  and  charges  up  to  $2.10  for  a 15-minute  intrastate  call.  The  DOC’s 
current  contract  expires  on  09-24-15.  Contacts:  Secretary  Julie  L.  Jones,  501  South  Calhoun  Street, 
Tallahassee,  FL  32399-2500;  phone:  850-488-7480,  email:  jones.julie@mail. dc.state.fi. us.  Governor 
Rick  Scott,  400  S.  Monroe  St.,  Tallahassee,  FL  32399-0001 ; phone:  850-488-7146  or  850-717-9337, 
email:  http://www.flgov.com/contact-gov-scott/email-the-governor  (use  online  form). 

Iowa:  Charges  $3.15  for  a 15-minute  intrastate  call;  the  DOC’s  phone  service  is  provided  through 
the  Iowa  Communications  Network  (ICN),  a state  agency,  and  PCS/Global*Tel  Link.  The  state  does 
not  receive  a commission  but  instead  retains  all  revenue  in  excess  of  the  cost  of  providing  prison 
phone  services.  The  DOC’s  current  contract  expires  on  10-07-15.  Contacts:  Director  Jerry  Bartruff, 
510  East  Twelfth  St.,  Des  Moines,  IA  50319;  phone:  515-725-5730,  email:  jerry.bartruff@iowa.gov. 
Governor  Terry  Branstad,  1007  East  Grand  Avenue,  Des  Moines,  IA  50319;  phone:  515-281-521 1 , 
email:  https://governor.iowa.gov/constituent-services/register-an-opinion  (use  online  form). 

Mississippi:  Receives  a 60%  kickback  from  Global  TePLink,  and  charges  $5.70  for  a 15-minute 
intrastate  call.  The  DOC’s  current  contract  expires  in  January  2016.  Contacts:  DOC  Commissioner 
Marshall  L.  Fisher,  633  N.  State  Street,  Jackson,  MS  39202;  phone:  601-359-5600,  fax:  601-359- 
5680.  Governor  Phil  Bryant,  P.O.  Box  139,  Jackson,  MS  39205;  phone:  601-359-3150,  fax:  601- 
359-3741,  email:  http://www.governorbryant.com/contact  (use  online  form). 
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the  law  directs  the  board  to  take  into  ac- 
count “the  inmate’s  culture,  language,  values, 
mores,  judgments,  communicative  ability 
and  other  unique  qualities.” 

The  boards’ sensitivity  to  politics  stems 
in  part  from  the  heavy  presence  of  politi- 
cians in  the  ranks  of  board  members.  At 
least  18  states  have  one  or  more  former 
elected  officials  on  the  board.  In  44  states, 
the  board  is  wholly  appointed  by  the  gover- 
nor, and  the  well-paid  positions  can  become 
gifts  for  former  aides  and  political  allies. 

While  some  state  laws  require  basic 
qualifications,  these  statutes  are  often 
vaguely  worded,  with  language  that  is  easily 
sidestepped.  Many  states  have  no  minimum 
requirements  at  all. 

And  unlike  politicians,  who  are  bound 
by  open  records  and  disclosure  laws  and  are 
accountable  to  their  constituents,  parole 
boards  often  operate  behind  closed  doors. 
Their  decisions  are  largely  unreviewable  by 
courts  - or  anyone  else. 

“Not  only  are  they  closed,  they’re  para- 
noid closed,”  said  Janet  Barton,  the  former 
operations  manager  of  Missouri’s  parole 
board.  “Closed  to  the  extreme.” 

Few  others  in  the  criminal  justice 
system  wield  so  much  power  with  so  few 
professional  requirements  and  so  little  ac- 
countability. 

“I  received  your  letter  ...  and  frankly 
was  surprised  you  were  not  released  at 
your  last  review,”  Judge  McDonald  wrote 
to  Rodriguez  in  1999,  almost  22  years  after 
he  went  to  prison.  “I  am  sure  you  know  that 
I have  no  power  over  the  parole  board  and 
there  is  nothing  I can  do  in  that  regard.” 

In  many  states,  the  boards’  most  basic 
workings  are  shielded  by  law  from  public 
view.  Boards  are  not  obligated  to  give  any 
but  the  most  cursory  reasons  for  their  deci- 
sions, which  include  not  only  whether  to 
release  prisoners  but  also  how  long  they 
must  wait  to  be  considered  again  or  what 
they  can  do  to  increase  their  chances  in  the 
meantime. 

In  24  states,  boards  need  not  disclose 
what  material  they  relied  upon  to  reach 
their  decisions.  Courts  have  consistently 
upheld  this  prerogative,  ruling  that  prison- 
ers have  no  due  process  right  to  parole. 

“I  have  no  idea  as  to  what  is  expected  of 
me  to  gain  meaningful  consideration  from 
the  parole  board  again,”  Rodriguez  wrote 


in  an  emotional  2003  letter  to  the  board. 

At  the  bottom,  someone  had  stamped: 
“No  response  necessary.” 

Paradox  for  parole  boards 

Prisoners  like  Rodriguez  represent  a 
paradox  for  parole  boards:  Older  prison- 
ers who  have  committed  the  most  serious 
crimes,  and  served  the  longest  terms,  are 
the  least  likely  to  commit  new  crimes  upon 
release. 

One  Stanford  University  study  of  860 
murderers  paroled  in  California  found  only 
five  returned  to  prison  for  new  felonies,  and 
none  for  murder. 

This  is  especially  true  for  older  prison- 
ers. Recidivism  rates  drop  steadily  with  age. 
And  older  prisoners  are  more  expensive:  The 
average  annual  cost  per  prisoner  doubles  at 
age  55  and  continues  to  climb  thereafter. 

Still,  these  prisoners  are  consistently 
the  least  likely  to  be  paroled.  Though  they 
pose  a low  risk  of  future  violence,  the  po- 
litical risk  of  releasing  them  is  huge.  Parole 
board  members  are  routinely  pilloried  in 
the  news  media  and  chastised  by  the  pub- 
lic. Many  have  lost  their  jobs  for  releasing 
people  whose  crimes  were  violent. 

“There’s  some  offense  conduct  you  just 
can’t  outrun, ’’said  William  Wynne,  a mem- 
ber of  the  Alabama  parole  board. 

Take  Keith  Drone,  who  has  been 
denied  parole  five  times  - including  once 
when  the  Missouri  board  granted  parole 
and  then  took  it  away. 

Drone  was  17  when  he  and  his  friends 
tried  to  rob  a motel.  Although  no  one  was 
killed  or  critically  injured  - except  Drone 
himself,  who  was  shot  in  the  head  - he  re- 
ceived three  life  sentences,  in  part  because 
an  off-duty  police  officer,  acting  as  a security 
guard,  was  shot  in  the  leg  during  the  melee. 
Under  Missouri  law, “armed  criminal  action” 
enhancements  carry  a life  sentence,  though 
Drone’s  plea  bargain  allowed  him  to  serve 
the  sentences  concurrently. 

Drone  is  now  44.  “I’m  not  exactly  an 
old  man  yet,”  he  said.  “I  really  don’t  want 
to  be  one  of  those  guys.” 

After  each  parole  hearing,  Drone  has 
received  the  standard  line  from  the  board: 
“Release  at  this  time  would  depreciate  the 
seriousness  of  the  present  offense  based  on 
A:  circumstances  surrounding  the  present 
offense.” 

Of  the  10  factors  parole  board  mem- 
bers weigh  most  heavily  in  their  release 
decisions,  five  are  related  to  the  crime  itself, 
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according  to  a nationwide  survey  of  parole 
boards  in  2008.  The  top  two  are  “crime 
severity”  and  “crime  type.” 

Eight  of  the  10,  including  the  offender’s 
criminal  history  and  gender,  were  known  to 
the  judge  at  the  time  of  sentencing. 

Those  paroled  before  the  end  of  their 
sentence  are  subject  to  supervision  in  the 
community.  The  parole  board  can  dictate 
the  terms  of  release,  including  how  often 
they  must  meet  with  a parole  officer  and 
whether  they  must  seek  treatment  for  drug 
or  alcohol  abuse. 

But  those  continually  denied  parole 
eventually  serve  their  full  sentence  - they 
“max  out,”  and  the  state  loses  its  legal  ability 
to  supervise  them.  The  people  deemed  too 
dangerous  to  release  therefore  become  the 
very  people  released  with  no  conditions  and 
no  supervision. 

“When  a person  is  parole-eligible,  if 
they  meet  the  qualifications,  if  they’ve  done 
the  programming,  if  they  pose  a manage- 
able risk,  then  you  want  to  parole  them  at 
the  earliest  point  possible,”  says  Catherine 


McVey,  the  former  chairman  of  Pennsylva- 
nia’s parole  board. 

Over  the  past  two  decades,  however, 
the  number  of  prisoners  who  max  out  has 
more  than  doubled,  according  to  a recent 
study  by  the  Pew  Charitable  Trusts.  In  2012, 
one  in  five  state  prisoners  was  released  from 
prison  without  supervision. 

Assessing  the  risk 

Determining  whether  an  offender 
poses  a manageable  risk  is  a major  preoccupa- 
tion in  criminal  justice  circles.  At  many  steps 
in  the  process  - from  sentencing  to  probation 
- offenders’ histories  are  plumbed  to  produce 
data-driven,  research-tested  assessments  of 
the  threat  they  pose  to  public  safety. 

In  the  past  five  years,  at  least  ten  states 
have  passed  laws  requiring  parole  boards  to 
use  risk  assessment  tools  and  other  quanti- 
tative guidelines.  Many  other  state  boards 
also  use  them. 

But  the  quality  of  the  tools  varies 
widely,  and  even  high-quality  tools  are 
often  ignored. 

A Missouri  parole  board  staffer  filled 
one  out  for  Drone  in  2001,  after  he  had 
been  in  prison  for  almost  13  years.  Because 


Drone  had  no  criminal  history,  his  score  was 
almost  perfect:  9 out  of  a possible  1 1 . A copy 
was  attached  to  his  parole  rejection  notice. 

Fourteen  years  after  that  first  risk  as- 
sessment, Drone  was  finally  granted  parole, 
but  his  release  was  set  for  2017.  He  has  no 
idea  why  and  no  way  to  find  out. 

Some  states  require  board  members 
who  depart  from  the  guidelines  to  explain 
why.  In  New  Hampshire,  lack  of  a financial 
safety  net  or  a safe  place  to  live  is  “the  most 
common  reason  we  would  hold  somebody 
back  with  a decent  score, ’’said  Donna  Sytek, 
who  chairs  the  New  Hampshire  board. 

In  other  cases,  it’s  impossible  to  know 
whether  a departure  from  the  guidelines 
was  for  a good  reason. 

“There’s  not  a way  to  go  back  and  look 
at  that  file  to  find  out  why  they  deviated 
from  the  parole  decision  guidelines,”  said 
one  former  member  of  the  Georgia  parole 
board,  who  requested  anonymity  to  discuss 
the  board’s  inner  workings . “They  don’t  have 
to  answer  to  that.  They  don’t  have  to  answer 
to  anybody.” 

Many  state  parole  boards  claim  exemp- 
tions from  state  sunshine  laws  that  would  be 
unthinkable  for  other  government  officials. 
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In  19  states,  some  or  all  parole  board 
hearings  are  closed  to  the  public.  In  24 
states,  board  files  and  documents  are  sealed. 
In  18  states,  parole  files  are  not  available  to 
the  prisoners  themselves. 

Georgia,  for  example,  classifies  board 
records  as  “state  secrets, ’’immune  even  from 
subpoena.  This  spring,  Governor  Nathan 
Deal  (R)  signed  a measure  intended  to 
increase  transparency,  but  lawmakers  jet- 
tisoned a provision  that  would  have  required 
the  board  to  explain  its  decisions. 

Leaving  prisoners  in  the  dark 

Some  state  boards  are  more  trans- 
parent.  Connecticut  broadcasts  some  of  its 
parole  hearings  on  public  access  television. 
In  New  Hampshire,  Sytek  scrapped  a long- 
standing rule  barring  cameras  from  board 
hearings. 

“In  order  to  have  confidence  in  their 
government,  the  public  needs  to  know  what 
their  appointed  officials  are  doing,”  Sytek 
said.  “They  don’t  trust  what  they  can’t  see.” 

States  that  give  prisoners  access  to 
their  files  almost  always  make  an  exception 
for  victim  statements  and  other  letters  of 
protest. 


“Someone  can  be  kept  in  prison  in- 
definitely and  could  never  have  a clue  that 
the  victim  is  saying  something  that  may 
be  untrue,”  said  Barbara  Levine,  founder 
of  a Michigan  nonprofit  devoted  to  reduc- 
ing the  prison  population,  and  a member 
of  the  state’s  new  Criminal  Justice  Policy 
Commission. 

This  may  have  happened  to  Roosevelt 
Price,  a Missouri  prisoner  who  last  came 
up  for  parole  in  2013.  At  his  hearing,  Price 
said  he  was  stunned  by  a skeptical  board 
member. 

“I  think  you’ve  been  involved  in  other 
murders  that  you  haven’t  been  caught  for,” 
she  told  him. 

By  then,  Price  had  served  20  years  of 
a life  sentence  for  shooting  and  killing  his 
brother-in-law  in  a fight.  His  only  other 
run-in  with  the  law  had  also  involved  a 
long-standing  feud  with  his  wife’s  family. 
He  had  never  been  accused  of  another 
killing. 

“I  don’t  know  where  you’re  getting  that 
from,”  Price  said. 

“There’s  things  in  your  file  I know 
about  that  I think  you  don’t  know,”  the 
woman  responded. 


Missouri  officials  declined  to  provide 
additional  information. 

“Several  state  statutes  prohibit  the  re- 
lease of  this  information,”  Missouri  Parole 
Board  chairman  Ellis  McSwain  said  in  a 
written  statement.  He  cited  laws  dictating 
that  parole-related  documents  “shall  not 
be  disclosed”  and  that  any  parole-related 
meeting  or  vote  “may  be  ...  closed.” 

Shift  in  attitudes 

When  Judge  McDonald  sentenced 
Reynaldo  Rodriguez  to  life,  he  expected 
Rodriguez  to  get  out  in  10  years.  This  was, 
for  much  of  modern  U.S.  history,  how 
criminal  sentencing  worked. 

Judges  would  hand  down  an  indetermi- 
nate sentence  with  a range  of  years,  such  as 
five-to-10  or  25-to-life.  The  lower  number 
was  generally  meant  to  serve  as  the  punish- 
ment portion  of  the  sentence.  The  balance 
could  be  served  on  parole  if  the  prisoner 
could  prove  he  had  been  rehabilitated. 

“The  idea  was,  you  should  only  stay  in 
as  long  as  you  needed  to,”  says  Peggy  Burke 
of  the  National  Parole  Resource  Center. 
“The  parole  board  was  in  a good  position 
to  judge  that.” 


Need  Post  Conviction  Relief? 

Contact  helpmetimberwolf@googlegroups.com 

Timberwolf  Litigation  and  Research  Services  LLC 
Specializes  in  Federal  Post  Conviction  Relief 

All  Work  done  under  supervision  of  licensed  counsel. 

Were  You  Sentenced  as  an  Armed  Career  Criminal? 

Was  the  length  of  your  sentence  based  on  the  residual  clausel8  USC  §924(e)(2)(B)2(g)? 
On  June  26,  2015  the  United  States  Supreme  Court  held  that  “Imposing  an  increased 
sentence  under  ACCA’s  residual  clause  violates  due  process”  in  Johnson  v.  United  States  . 
We  have  clients  who  are  benefiting  from  this  decision. 

Why  wait  in  your  cell?  We  can  help! 


For  more  information,  call  toll  free  1-855-712-5276 
Or  call  us  direct  at  (260)  243-5649. 

If  your  prison  phone  system  rejects  these  numbers 
Try  our  old  fashioned  landline  at  (719)  493-2487 


If  you  can’t  call  at  all,  or  if  the  telephone  provider  for 
your  institution  causes  problems,  please  write  us  at 
Timberwolf  Litigation  and  Research  Services  LLC 
402  North  Wayne  Street,  Suite  B,  Angola,  Indiana  46703 


You  don’t  have  to  do  it  alone! Run  with  the  Pack  ! 

attorneys,  paralegals,  researchers  and  consultants  dedicated  to  serving  your  legal  needs. 
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Murderers  released  in  1981  served 
a median  term  of  about  five  years  before 
they  were  paroled  or  had  their  sentences 
commuted.  The  tough-on-crime  1990s 
changed  that. 

Criminologists  began  to  tout  the  no- 
tion that  rehabilitation  was  impossible. 
Therefore,  the  thinking  went,  the  best  op- 
tion was  to  keep  violent  criminals  off  the 
streets  as  long  as  possible.  “Abolish  parole” 
and  “life  means  life”  joined  the  political 
lexicon. 

Fourteen  states  and  the  federal  gov- 
ernment eliminated  or  severely  restricted 
parole.  These  states  turned  instead  to  “de- 
terminate” sentencing  schemes,  in  which 
the  sentences  handed  down  in  court  dic- 
tate exactly  when  a prisoner  will  go  home, 
and  how  long  he  or  she  will  be  supervised 
afterward. 

Boards  that  retained  the  ability  to 
release  people,  meanwhile,  became  increas- 
ingly reluctant  to  do  so.  In  the  early  1990s, 
the  New  York  state  board  voted  to  parole 
more  than  60  percent  of  those  eligible.  That 
rate  then  went  into  a two-decade  decline, 
dipping  below  20  percent  in  2010. 

When  Rodriguez  appeared  before  the 
Michigan  parole  board  in  1994,  the  release 
of  lifers  in  that  state  had  slowed  to  a trickle. 

In  1997,  the  Michigan  board  published 


a report  trumpeting  its  transformation  into 
“a  Parole  Board  that  is  much  less  willing 
to  release  criminals  who  complete  their 
minimum  sentences  - and  much  less  willing 
to  release  criminals  at  all,  forcing  many  to 
serve  their  maximum  sentences.” 

Lately,  the  national  mood  has  swung 
away  from  the  punitive  excesses  of  the 
1990s.  But  those  who  study  the  issue  say 
parole  boards  continue  to  release  far  fewer 
people  than  they  safely  could. 

That  conclusion  is  largely  anecdotal: 
There  is  no  national  data  on  parole  grant 
rates.  Each  board  calculates  its  rate  differ- 
ently, and  some  states  don’t  release  it  at  all. 
There  is  also  little  hard  data  on  recidivism 
among  parolees  vs.  those  who  max  out. 

“Despite  the  best  efforts  of  parole  au- 
thorities, there  is  little  empirical  evidence 
to  support  the  proposition  that  we  can  ef- 
fectively distinguish  those  offenders  who  are 
truly  rehabilitated  from  those  who  merely 
‘talk  the  talk,”’  said  a recent  report  by  the 
New  York  state  Sentencing  Commission, 
which  recommended  that  New  York  elimi- 
nate discretionary  parole  entirely. 

Crunched  for  time 

Courts  understand  parole  to  be  an  act 
of  grace  rather  than  a right.  Legally,  boards 
can  - and  do  - make  decisions  for  almost 
any  reason. 

Board  files  may  contain  “observations 
of  guards,  counselors,  and  other  corrections 


personnel.  Even  unsubstantiated  rumors 
may  appear,”  criminologist  Neil  P.  Cohen 
wrote  in  his  authoritative  reference  book 
The  Law  of  Probation  and  Parole. 

Many  boards  deny  parole  based  on 
crimes  that  were  never  prosecuted  or  facts 
that  were  never  established  before  a judge 
or  jury. 

“Their  offense  on  paper  may  be  a prop- 
erty offense,  but  they  may  have  had  a series 
of  other  offenses  that  just  overshot  that,” 
said  Wynne,  the  parole  board  member  in 
Alabama.  “I’ve  seen  burglary  thirds  that 
were  pled  down,  that  [started  as]  a burglary 
first  and  a rape.  You’re  going  to  treat  that 
differently  from  a guy  that  walks  in  and 
steals  a lawn  mower  out  of  a shed.” 

Time  is  one  of  the  many  factors  that 
prevent  board  members  from  making 
thoughtful  decisions. The  2008  parole  board 
survey  revealed  that  the  average  state  board 
considered  8,355  prisoners  for  release  each 
year.  That’s  about  35  decisions  per  workday 
for  a board  that  usually  has  other  respon- 
sibilities. 

“I  typically  voted  100  cases  a day.  That 
was  just  an  average  day,”  said  the  former 
Georgia  parole  board  member,  who  spoke 
on  the  condition  of  anonymity  and  who  had 
urged  a “system  overhaul. ’’“You’re  just  talk- 
ing about  two  to  three  minutes  to  make  a 
decision.  The  public  would  be  astounded  at 
the  short  period  of  time  that  the  board  has 
to  make  decisions  on  life  and  death  cases.” 


Calling  for  Essays  by  Incarcerated  Americans, 
Prison  Workers,  and  Prison  Volunteers 

The  American  Prison  Writing  Archive  (APWA)  is  an  internet-based,  non- 
profit archive  of  first-hand  testimony  to  the  living  and  working  conditions 
experienced  by  incarcerated  people,  prison  employees, and  prison  volunteers. 
Anyone  who  lives,  works,  or  volunteers  inside  American  prisons  or  jails  can 
contribute  non-fiction  essays,  based  on  first-hand  experience:  5,000  word  limit 
(15  double-spaced  pages);a  signed  APWA  permission-questionnaire  must  be 
included  in  order  to  post  work  on  the  APWA.  All  posted  work  will  be  acces- 
sible to  anyone  in  the  world  with  internet  access.  For  more  information  and 
to  download  the  permissions-questionnaire,  go  to:  http://www.dhinitiative. 
org/projects/apwa/,  or  write  to:  APWA,  198  College  Hill  Road,  Clinton,  NY 
1 3323- 1218.  Sincerely— The  APWA  Editors. 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 

HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUMANRIGHTSDEFENSECENTER.ORG 

Prison  Legal  News 
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The  parole  process  varies  widely  by 
state.  Some  boards  review  files  and  con- 
duct interviews,  either  in  person  or  by 
video;  some  only  review  files.  Some  meet 
to  discuss  cases;  others  simply  pass  files 
from  one  board  member  to  the  next  until 
they  accumulate  enough  votes  to  support  a 
decision.  That’s  the  system  in  Georgia. 

“Most  families  have  it  in  their  mind 
that  the  board  sits  down  and  has  a hearing 
as  it  relates  to  a case.  And  that’s  not  correct,” 
the  former  Georgia  board  member  said. 

Janet  Barton,  who  worked  as  opera- 
tions manager  of  the  Missouri  board  for  30 
years,  said  some  members  never  examined 
the  files,  basing  their  decisions  instead  on 
how  others  voted. 

As  a file  changed  hands, “a  board  mem- 
ber may  not  even  look  at  that  case,  other 
than  to  say,  ‘I  trust  Richard.  So  I’m  going 
to  agree  with  him,”’  Barton  said.  The  next 
board  member  might  say,  ‘“I  don’t  trust  a 
thing  that  guy  does.  He’s  a liberal  decision- 
maker. I’m  not  even  going  to  look  at  the 
case.  I’m  going  to  just  deny.’” 

For  a time  it  was  Barton’s  job  to  fill  out 
the  form  that  communicates  the  board’s 
decision  to  the  prisoners.  She  became 


increasingly  disheartened,  she  said,  by  how 
difficult  it  was  for  people  with  violent  con- 
victions to  get  parole,  even  decades  after 
their  crime. 

Their  forms  would  always  say  the  same 
thing:  “Release  at  this  time  would  depreci- 
ate the  seriousness  of  the  present  offense.” 

But  that  was  “not  always  the  truth. 
Sometimes  I’d  make  that  crap  up.  The  real 
reason,”  Barton  said,  was  “we  don’t  believe 
in  parole  for  people  like  you.” 

Members  of  the  Missouri  parole  board 
declined  repeated  requests  for  comment. 

“Our  statute  is  that  parole  and  proba- 
tion records  are  closed,”  said  Corrections 
spokesman  David  Owen. 

Lost  confidence  in  parole 

In  December  2010,  the  Massachu- 
setts  parole  board  faced  a scenario  every 
board  dreads:  A man  the  board  had  voted 
unanimously  to  release  went  on  to  commit 
another  terrible  crime.  During  an  armed 
robbery,  Dominic  Cinelli  killed  a police 
officer. 

Headlines  blared:  “Massachusetts  Cop 
Was  Killed  by  Career  Criminal  Out  on 
Parole  Despite  Three  Life  Sentences,”  Fox 


News  wrote.  Lawmakers  and  police  called 
for  decisive  action. 

Privately,  Governor  Deval  Patrick  (D) 
assured  board  members  they  had  done 
nothing  wrong.  He  urged  them  to  cooper- 
ate with  investigators  from  his  office,  who 
ultimately  blamed  inadequate  supervision 
by  Cinelli’s  parole  officer,  rather  than  the 
board’s  decision  to  release  him. 

Still,  when  board  members  arrived  at 
work  days  later,  armed  troopers  escorted 
them  to  a conference  room  where  they 
found  Mo  Cowan,  the  governor’s  chief  of 
staff,  distributing  resignation  letters,  accord- 
ing to  a wrongful-termination  lawsuit  filed 
by  one  of  the  board  members. 

Patrick  still  believed  they  had  done 
nothing  wrong,  Cowan  told  them,  but 
he  was  asking  the  entire  board  to  resign 
nonetheless. 

“The  public  has  lost  confidence  in  pa- 
role, and  I have  lost  confidence  in  parole,” 
Patrick  said  later. 

In  44  states,  parole  boards  are  appoint- 
ed by  governors.  Only  three  states  recruit 
publicly  for  the  job,  which  typically  comes 
with  a handsome  salary  and  government 
benefits.  Parole  boards  nationwide  heed 
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Life  Without  Parole  (cont.) 


cases  like  Cinelli’s  as  a warning. 

In  Massachusetts,  where  the  aver- 
age board  member’s  salary  is  more  than 
1100,000  a year,  the  new  board  got  the 
message:  The  year  before  Cinelli  killed 
the  police  officer,  the  release  rate  was  42 
percent.  The  year  after  the  shooting,  it  was 
26  percent. 

Mark  Conrad,  the  chair  of  the  parole 
board  that  oversaw  Cinelli’s  release,  was 
a former  police  officer  with  two  degrees 
in  criminal  justice  - and  he  was  the  gov- 
ernor’s former  driver.  In  many  states,  the 
most  obvious  qualifications  of  parole  board 
members  are  their  political  connections  to 
the  governor. 

A Louisiana  board  member,  for 
example,  served  on  the  Governor’s  Com- 
mission for  Marriage  and  Family  and  as  a 
lobbyist  for  the  Louisiana  Family  Forum, 
which  has  close  ties  to  Governor  Bobby 
Jindal  (R).  A New  Jersey  board  member 
was  a Senate  staffer,  then  chief  of  staff 
to  former  governor  Richard  Codey  (D) 
before  he  appointed  her. 

One  of  the  American  Correctional 
Association’s  “essential”  standards  for  parole 


boards  is  that  at  least  two-thirds  of  mem- 
bers have  at  least  three  years  of  experience  in 
criminal  justice  or  a related  position.  But  the 
ACA  declined  to  clarify  those  guidelines. 
“We’re  not  going  to  weigh  in,”  said  ACA 
spokesman  Eric  Schultz. 

Without  an  objective  standard,  it’s  hard 
to  say  how  many  state  parole  boards  meet 
the  ACA’s  benchmark. 

The  boards  in  Arkansas  (which  is 
ACA-accredited),  Delaware,  South  Caro- 
lina, Tennessee  and  Virginia  seem  to  fall 
short.  Members  in  these  states  included 
farmers,  executives  at  the  chemical  company 
DuPont,  an  automotive  broker  and  personal 
fitness  trainer,  a pastor,  and  an  entertain- 
ment and  event  manager. 

In  at  least  seven  other  states,  board 
members’  official  biographies  do  not  make 
clear  whether  they  have  criminal  justice 
experience.  Four  states  - Wisconsin,  Okla- 
homa, New  Mexico  and  Indiana  - refused 
to  provide  board  members’ biographies. 

Parole  boards  have  recently  begun  to 
emerge  as  an  area  ripe  for  reform.  In  the 
past  five  years,  at  least  16  states  have  passed 
overhaul  bills,  including  six  that  set  out 
minimum  qualifications  for  members,  such 
as  a bachelor’s  degree. 

But  many  of  those  requirements  are 


broad,  allowing  for  experience  in  fields  such 
as  “education”  that  don’t  necessarily  bear  on 
the  complexities  of  criminal  behavior,  risk 
assessment  or  the  local  prison  system. 

Facing  political  pressure 

Given  the  close  relationship  between 
politics  and  parole  boards,  it’s  not  uncom- 
mon for  board  members  to  lose  their  jobs 
- or  fear  losing  their  jobs  - for  making  deci- 
sions that  are  politically  unpopular. 

“You  generally  don’t  get  reappointed  if 
you  take  a controversial  stand  on  a media 
case.  And  most  cases  involving  law  en- 
forcement personnel  become  media  cases,” 
said  Thomas  Grant,  a former  member  of 
the  New  York  parole  board.  The  New  York 
tabloids  have  a close  connection  with  the 
police  officers’  unions,  Grant  said,  and 
“they  can  generate  a Page  One  story  pretty 
quickly.” 

Grant  should  know.  In  2009,  the  Daily 
News  ran  a story  headlined:  “Cop  killers’pal: 
Parole  Board’s  Thomas  Grant  keeps  voting 
to  turn  'em  loose.”In  2010,  the  paper  asked: 
“Has  state  parole  commissioner  Thomas 
Grant  ever  met  a cop  killer  he  didn’t  want 
to  put  back  on  our  streets?” 

Grant  was  not  reappointed  after  his 
first  term. 

Victims’  rights  groups,  too,  now  wield 
considerable  influence  in  states  around  the 
country. 

“The  heavy  pressure  for  being  super 
conservative  is  from  your  victims’  groups,” 
said  McVey,  the  Pennsylvania  board  chair. 
“The  advocacy  groups  are  stronger  than 
ever. 

The  vast  majority  of  the  nation’s  parole 
boards  are  required  to  hear  victim  input 
before  making  a decision,  according  to  the 
2008  survey;  40  percent  said  victim  input 
is  “very  influential.” 

In  Alabama,  it’s  almost  unheard  of  for 
the  board  to  grant  parole  over  victim  op- 
position. The  board  also  routinely  receives 
letters  opposing  parole  from  the  governor, 
the  attorney  general  and  other  elected  of- 
ficials. 

“That’s  going  to  impact  the  disposition 
when  they  protest,  almost  universally,”  Ala- 
bama board  Chairman  Robert  Longshore 
said.  “You’ve  got  a very  politicized  victim 
community  in  the  state  of  Alabama.” 

In  Maryland,  Oklahoma  and  Califor- 
nia, the  governor  has  the  power  to  reverse 
a parole  decision,  taking  a process  already 
implicitly  fraught  with  politics  and  making 
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it  explicitly  so. 

Dorian  Maddox  was  caught  in  that 
emotional  grinder.  After  extensive  psycho- 
logical workups,  the  Maryland  parole  board 
voted  to  release  him  in  2005,  only  to  have 
the  decision  reversed  by  Governor  Robert 
L.  Ehrlich,  Jr.  (R)  in  2007. 

When  he  pleaded  guilty  to  first- 
degree  rape  and  was  sentenced  to  life  in 
1976,  Maddox  said,  “the  state’s  attorney 
and  my  attorney  both  agreed  that  I would 


accept  this  plea  and  after  20  years  I would 
be  paroled.” 

Thirty-eight  years  later,  he  is  still  wait- 
ing. FI 

* Beth  Schwartzapfel  is  a staff  writer for  The 
Marshall  Project.  Her  long-form  reporting 
on  the  criminal  justice  system  has  appeared  m 
Mother  Jones,  The  American  Prospect  and 
the  Boston  Review.  She  was  awarded  the June 
2014  Sidney  Award  and  was  runner-up  for 


the  John  Jay  College/H.F.  Guggenheim  Prize 
for  Excellence  in  Criminal  Justice  Reporting 
in  both  2013  and 2014. 

This  article  was  originally  published  by  The 
Marshall  Project  (www.themarshallproject. 
org)  in  partnership  with  the  Washington 
Post  in  July  2015.  The  Marshall  Project, 
founded  in  2014,  is  a nonprofit,  nojipartisaji 
news  organization  covering  the  U.S.  criminal 
justice  system. 


Legislation  Removes  Secrecy  from  Georgia 
Parole  Board's  Proceedings,  Decisions 


UNLIKE  ANY  OTHER  STATE  AGENCY, 

Georgia’s  Board  of  Pardons  and  Pa- 
roles (GBPP)  makes  its  major  decisions 
behind  closed  doors,  and  virtually  all  the 
information  contained  in  its  files  is  consid- 
ered a “confidential  state  secret.” 

That  secrecy  was  subjected  to  public 
scrutiny  due  to  an  increase  in  the  number  of 
decisions  to  restore  firearm  rights  to  offend- 
ers with  convictions  for  murder,  rape  and 
child  molestation.  According  to  a report  by 
the  Atlanta  Journal-Constitution,  the  GBPP 
granted  gun  rights  to  666  offenders  in  20 1 3 - 
a ten-fold  increase  from  the  number  of  such 
grants  in  2008.  Of  those,  gun  rights  restored 
to  violent  offenders  jumped  from  6%  to  31%. 

In  making  determinations  on  petitions 
for  restoration  of  firearm  rights,  as  well  as 
parole  and  pardon  decisions,  the  GBPP’s 
five  members,  appointed  by  the  governor, 
do  not  even  meet.  According  to  one  former 
member,  a file  prepared  by  a board  staff  per- 
son is  passed  among  the  members.  As  soon 
as  a majority  decides  to  vote  one  way  the 
matter  is  decided,  meaning  two  members 
might  never  see  the  file;  in  fact,  the  GBPP 
members  may  not  even  know  how  other 
members  voted. 

This  lack  of  transparency  extends  to 
the  GBPP’s  parole  and  pardon  decisions, 
such  as  when  the  board  granted  a pardon 
to  Barry  Davis,  convicted  of  aggravated 
sodomy  on  a 4-year-old  girl.  The  GBPP 
pardoned  Davis  in  2013  without  notifying 
the  prosecutor  in  the  case  or  providing  a 
reason  for  its  decision.  It  later  declined  to 
release  any  records  related  to  Davis’  par- 
don, citing  state  law. 

District  Attorney  Meg  Heap  called  the 
secrecy  surrounding  the  GBPP’s  records 


by  David  M.  Reutter 

a “big  black  hole  of  no  accountability,  no 
transparency  and  no  information.”  She  also 
said  the  GBPP’s  policies  conflicted  with  the 
state’s  Victims’  Bill  of  Rights. 

The  GBPP  bases  the  secrecy  surround- 
ing its  decisions  and  files  on  a state  law 
provision  that  says  all  documents  in  its  pos- 
session are  “confidential  state  secrets.”  The 
law  provides  that  divulging  those  secrets  is 
a misdemeanor. 

“There  needs  to  be  scrutiny,”  said  a 
former  board  member  who  requested  ano- 
nymity. “There  needs  to  be  an  opportunity 
to  see  if  the  information  they’re  relying  on 
is  accurate.  What  is  the  rationale  for  not 
releasing  that  information?” 

Once  a month  the  GBPP  holds  a public 
meeting.  However,  it  cancelled  nine  of  the 
20  meetings  scheduled  between  January 
2013  and  August  2014.  At  such  meetings, 
members  deal  only  with  administrative 
matters  such  as  technical  rule  changes; 
the  public  may  comment  at  the  close  of 
business  on  the  agenda,  but  must  limit  com- 
ments to  the  business  the  GBPP  members 
have  already  decided. 

“While  there  occasionally  may  be 
a legitimate  reason  for  shielding  limited 
information  from  the  public,  it  is  hard 
to  believe  that  a state  board  with  such  a 
critical  mission  is  so  insulated  from  public 
oversight,”  observed  Hollie  Manheimer, 
executive  director  of  the  Georgia  First 
Amendment  Foundation.  “The  public  is 
keenly  interested  in  the  criminal  justice  sys- 
tem ...  with  so  little  access  to  information 
about  this  state  board,  the  public  is  unable  to 
even  evaluate  if  it  is  functioning  properly.” 

State  lawmakers  apparently  agreed, 
and  the  House  voted  in  March  2015  to  ap- 


prove a bill  (HB  71)  that  requires  GBPP 
members  to  publicly  disclose  their  findings 
for  pardons  for  serious  crimes.  Among 
other  provisions,  the  legislation  also  re- 
quires the  GBPP  to  notify  prosecutors  and 
victims  or  their  families  before  making  a 
final  decision  to  grant  parole  or  a pardon. 

The  bill’s  sponsor,  Rep.  Kevin  Tanner, 
asked  his  fellow  lawmakers  to  “Send  a 
message  that  the  days  of  operating  behind 
closed  doors  and  behind  a veil  of  secrecy  is 
over  in  Georgia,”  adding,  “This  is  the  only 
area  of  our  state  government  that  operates 
in  secrecy.” 

The  state  Senate  subsequently  voted  to 
pass  the  bill,  which  was  signed  into  law  on 
May  1,  2015.  Both  the  Georgia  Associa- 
tion of  Criminal  Defense  Lawyers  and  the 
Prosecuting  Attorneys  Council  had  lobbied 
in  support  of  the  legislation. 

Sources:  www.myajc.com, www.wabe.org, 
h ttp ://savannahnow.  com,  h ttp  ://on  line- 
athens.com 
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SINCE  PLN  FIRST  BEGAN  PUBLISHING  IN 

1990  we  have  reported  on  parole  sys- 
tems and  their  inherent  arbitrariness  and 
cruelty.  Today  there  is  a lot  of  rhetoric  about 
a “liberal-conservative  alliance”  on  criminal 
justice  issues  and  the  need  for  reform.  This 
is  hardly  the  first  time  such  talk  has  been 
heard,  and  parole  reform  is  a cautionary  tale 
of  how  reform  is  not  necessarily  always  for 
the  better. 

By  the  middle  of  the  1970s  the  prison- 
ers’rights  movement  was  widely  critical  of 
the  entire  parole  system,  which  was  rightly 
viewed  as  racist,  classist  and  especially 
punitive  to  jailhouse  lawyers  and  other  pris- 
oners who  challenged  the  prison  system. 
Right-wingers  were  unhappy  with  parole, 
which  they  viewed  as  letting  too  many  pris- 
oners (especially  informants)  out  of  prison 
early  to  commit  more  crimes.  While  there 
was  talk  of  ending  parole,  few  jurisdictions 
actually  did  so.  Some  states  - including 
Washington,  California  and  Minnesota,  as 
well  as  the  federal  prison  system  - elimi- 
nated or  restricted  discretionary  parole, 
which  had  the  immediate  net  effect  of 
lengthening  sentences.  Prisoners  were  then 
subjected  to  “community  supervision”  for 
years  on  end  following  their  release.  Where 
discretionary  parole  remains  it  largely  exists 
in  name  only,  with  parole  boards  composed 
of  political  hacks,  former  law  enforcement 
officers,  victims’ rights  advocates  and  other 
professional  prisoner  bashers  often  denying 
parole  and  forcing  prisoners  to  max  out 
their  sentences. 

The  result  has  been  that  discretionary 
paroles  have  largely  slowed  to  a halt  and 
are  subject  to  the  vagaries  of  shifting  politi- 


From  the  Editor 

by  Paul  Wright 

cal  winds  and  media  sensationalism.  This 
month’s  cover  story  by  Beth  Schwartzapfel 
does  a good  job  explaining  how  this  has 
played  out  nationally.  Coupled  with  almost 
total  discretion  and  secrecy,  and  largely 
nonexistent  oversight  by  judges  or  anyone 
else,  parole  continues  to  be  not  only  a mas- 
sive human  rights  abuse  but  also  one  of  the 
largest  drivers  of  mass  incarceration  in  the 
U.S.  today. 

While  a lot  of  ink  is  spilled  on  crime 
rates  and  prosecutorial  and  policing  prac- 
tices, the  reality  remains  that  in  most  states 
parole  revocations  - not  new  criminal 
commitments  - account  for  over  25%  of 
new  prison  admissions,  on  average.  The  vast 
majority  of  which  are  for  technical  viola- 
tions that  do  not  involve  the  commission 
of  a new  crime:  missing  a meeting  with  a 
parole  officer,  getting  married  or  leaving 
the  county  without  permission,  etc.  One 
of  the  most  significant  and  immediate  ways 
to  reduce  the  prison  population  in  the  U.S. 
would  be  to  eliminate  parole  entirely  and 
have  prisoners  serve  determinate  sentences. 
Thus,  when  they  walk  out  of  prison  they 
would  be  finished  with  the  criminal  justice 
system  unless  they  are  accused  of  a new 
crime.  Interestingly,  despite  all  the  data  we 
have  related  to  parole,  there  is  a dearth  of 
evidence  showing  that  it  enhances  public 
safety,  reduces  crime  or  does  anything  be- 
yond serving  as  a jobs  program  for  tens  of 
thousands  of  parole  officers  nationally  at  a 
cost  of  billions  of  dollars,  who  in  turn  fur- 
ther expand  the  prison  population  through 
parole  revocations. 

As  this  issue  of  PLN  goes  to  press  we 
are  expecting  the  Federal  Communica- 


tions Commission  to  announce  new  rules 
capping  prison  and  jail  phone  rates  for  in- 
trastate (in-state)  calls.  For  the  past  several 
months  the  Human  Rights  Defense  Center, 
PLNs  parent  organization,  has  been  busy 
continuing  to  collect  data,  submitting  it  to 
the  FCC  and  rebutting  arguments  by  the 
prison  telecommunications  industry,  prison 
and  jail  officials,  and  their  lobbying  shills 
who  want  to  continue  exploiting  prison- 
ers and  their  families.  We  will  report  any 
developments  involving  the  FCC  when 
they  occur. 

We  will  soon  be  mailing  the  HRDC/ 
PLN  annual  fundraiser  and  are  at  a critical 
juncture  in  terms  of  the  need  for  funds  to 
continue  our  Campaign  for  Prison  Phone 
Justice  (www.phonejustice.org)  and  our 
Stop  Prison  Profiteering  campaign  (www. 
stopprisonprofiteering.org).  Donations 
can  be  sent  via  mail,  by  phone  or  online.  If 
you  or  your  family  and  friends  are  tired  of 
being  gouged  by  prison  telephone  services, 
money  transfer  companies  and  the  rest  of 
the  parasites  feeding  off  the  carceral  carcass 
served  to  them  by  prison  and  jail  officials, 
then  make  a donation  to  HRDC  so  we 
can  help  end  these  practices  and  protect 
prisoner  consumers  and  their  families.  All 
donations  help.  If  you  can’t  make  a contri- 
bution, ask  someone  who  can  to  make  one 
on  your  behalf. 

With  the  holiday  season  approaching 
this  is  the  time  to  order  a PL/Vsubscription 
for  your  loved  ones  behind  bars,  or  one  of 
the  many  books  we  offer  in  our  book  store 
(see  p.69).  Enjoy  this  issue  of  PLN  and 
please  encourage  others  to  subscribe  and 
donate.  Ft 
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Delaware:  Drop  in  Prison  Phone  Rates 
Called  a "Drop  in  the  Bucket" 

by  Derek  Gilna 


Delaware’s  prison  phone  rates  will 
be  reduced  as  a result  of  a new  contract 
entered  into  between  the  state  Department 
of  Correction  (DOC)  and  Global  Tel*Link 
(GTL)  that  will  run  from  July  21,  2015 
through  June  30, 2018.  Rates  for  local  calls 
will  drop  from  11.22  to  $.85  per  call,  while 
intrastate  (in-state)  rates  will  be  reduced 
from  $3.20  to  $2.29  for  a 15-minute  call 
and  rates  for  interstate  (long  distance) 
calls  will  drop  from  $3.75  to  $2.70  for  a 
15-minute  collect  call  or  $2.25  for  debit 
and  prepaid  calls. 

Although  prisoners’  rights  groups  like 
Dover-based  Citizens  for  Criminal  Justice 
were  happy  the  phone  rates  were  reduced,  one 
advocate  called  the  lower  rates  a “drop  in  the 
bucket”  - just  one  of  many  inflated  charges 
that  prisoners  and  their  families  must  bear. 

“It’s  good  to  see  a move  in  the  right 
direction,”  said  the  organization’s  director, 
Kenneth  Abraham,  a former  Deputy  At- 
torney General  who  served  time  in  prison 
on  a dmg  charge.  “But  it  still  seems  too  high 
and  could  be  lower.” 

The  DOC’s  rates  for  interstate  calls 
were  originally  $10.70  for  a 15-minute  call, 
but  responding  to  pressure  from  advocacy 
groups  - including  the  national  Campaign 
for  Prison  Phone  Justice,  co-founded  by 
the  Human  Rights  Defense  Center,  PLN s 
parent  organization  - the  Federal  Com- 
munications Commission  imposed  a cap 
on  interstate  prison  phone  rates  that  went 
into  effect  in  February  2014.  The  rate  cap 
of  $.25/minute  for  collect  calls  and  $.21/ 
minute  for  debit  and  prepaid  calls  reduced 
the  DOC’s  interstate  rates  by  around  65%. 

DOC  officials  congratulated  them- 
selves on  the  even  lower  rates  under  the 
new  contract  with  GTL,  stating  they  were 
exploring  other  ways  to  improve  communi- 
cation between  prisoners  and  their  families, 
including  video  visitation,  in  order  to  reduce 
recidivism. 

However,  prisoners’  rights  groups  are 
watching  to  ensure  that  these  proposed 
changes  are  not  just  another  way  to  extract 
money  from  families  that  are  already  under 
severe  financial  pressure,  such  as  charging 
for  video  visits.  Towards  that  end,  Abra- 
ham said  Citizens  for  Criminal  Justice  is 


organizing  a one-week  boycott  of  all  DOC 
phone  services  from  September  6-13,2015, 
to  focus  more  attention  on  that  issue.  Other 
groups  endorsing  the  boycott  include  Law 
Enforcement  Against  Prohibition,  the 
NAACP  (Wilmington  Branch),  Link  of 
Love  and  Partnership  for  Reentry. 


Prior  to  its  new  contract,  the  DOC 
was  receiving  around  $1  million  per  year 
in  kickbacks  from  GTL  based  on  a 30% 
commission  on  phone  revenue. 

Sources:  www.delawareonline.com,  Citizens 
for  Criminal Justice 
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Is  Texas  Poisoning  Prisoners  with  Contaminated  Water? 

by  Panagioti  Tsolkas 


When  the  Texas  Department  of 
Criminal  Justice  (TDCJ)  named  a 
prison  unit  after  the  late  warden  Wallace 
Pack  they  should  have  guessed  it  would 
have  a problem  with  water,  as  he  once  did. 
In  1981,  Pack  was  drowned  by  a prisoner 
amid  a high  point  of  corruption  in  the 
Texas  prison  system.  Pack’s  death  came 
just  months  after  U.S.  District  Court  Judge 
William  Justice  released  his  landmark  deci- 
sion in  Ruiz  v.  Estelle,  blasting  Texas  prisons 
for  overcrowding,  questionable  medical 
practices  and  extreme  brutality.  Today  the 
TDCJ  is  facing  allegations  of  a different 
type  of  scandal:  failing  to  protect  prisoners 
from  arsenic-tainted  water. 

Formerly  incarcerated  at  the  Wallace 
Pack  Unit,  Craig  A.  Converse,  now  a para- 
legal, is  working  to  address  long-standing 
violations  of  the  Safe  Drinking  Water  Act. 
A year  before  being  paroled,  Converse  was 
transferred  to  the  Pack  Unit  in  Grimes 
County  near  Navasota.  It  was  well  into  the 
spring  months,  the  temperatures  were  high 
and  he  was  often  thirsty.  He  came  to  find 
out  that  prisoners  at  the  Pack  Unit  were 
well-acquainted  with  thirst. 

The  TDCJ’s  Pack  Unit  opened  in  1983; 
it  is  currently  a Type  I geriatric  facility  that 
holds  many  elderly  prisoners  requiring 
constant  medical  care.  A recurring  issue  at 
the  facility  has  been  dealing  with  the  ef- 
fects of  excess  heat  - so  much  so  that  a civil 
rights  lawsuit  was  filed  against  the  TDCJ 
on  behalf  of  Pack  Unit  prisoners,  arguing 
that  temperatures  reach  dangerous  levels. 
According  to  the  suit,  filed  in  June  2014,  the 
temperatures  “routinely  exceed  100  degrees 


inside  inmate  housing  areas,  threatening  the 
health  and  welfare  of  all  inmates,  especially 
the  elderly,  sick  and  disabled.” 

The  plaintiffs  compare  Pack  Unit  cell 
blocks  to  ovens  and  argue  that  tables  are 
too  hot  to  touch;  the  lawsuit  also  blames 
20  deaths  in  Texas  prisons  since  1998  on 
heat-related  causes.  The  case  remains  pend- 
ing. [See:  PLN,  Aug.  2014,  p. 36]. 

Due  to  high  temperatures  at  the  Pack 
Unit,  prison  staff  as  well  as  the  unit’s  ori- 
entation handbook  advised  prisoners  to 
drink  plenty  of  water,  and  that  was  one  of 
the  first  lessons  that  Converse  learned  upon 
his  arrival. 

Converse  was  assigned  to  the  Pack 
Unit  in  response  to  a request  for  better 
access  to  family  visitation.  “I  was  only 
too  familiar  with  the  area  as  I knew  the 
7,000-acre  unit  sat  on  land  that  was  once 
the  largest  and  oldest  cotton  farm....  [But] 
never  did  I expect  that  soon  I would  be- 
come sick  due  to  drinking  water  that  was 
contaminated  with  arsenic.” 

Within  a few  months  at  the  facility 
his  legs  and  hips  began  swelling,  and  he 
experienced  muscle  pain.  Converse  stated 
that  while  the  medical  department  seemed 
reluctant  to  tell  him  what  the  problem  was, 
they  eventually  ordered  some  medicine  for 
inflammation.  Then  a sympathetic  nurse 
pulled  him  aside  and  asked  if  he  drank  a 
lot  of  water. 

“When  I told  her  yes,  she  told  me  to 
stop  drinking  the  tap  water  and  buy  bottled 
water.  I did  just  that  and  after  30  days  my 
pains  began  to  diminish,”  he  said. 

In  September  2014,  Converse  was 


lucky  enough  to  catch  a news  story  on  the 
local  radio  station  about  the  TDCJ  negoti- 
ating with  the  city  of  Navasota  to  connect 
the  Pack  Unit  to  a municipal  water  supply, 
due  to  years  of  documented  contamination 
in  the  wells  used  by  the  facility. 

Ultimately,  the  city  refused  to  pay 
to  improve  the  Pack  Unit’s  water  supply. 
Navasota  Public  Works  Director  Gary 
Johnson  reported  the  city  would  have  to 
drill  another  well,  possibly  incur  expensive 
upgrades,  and  may  have  to  purchase  and 
even  litigate  for  a certificate  from  the  cur- 
rent water  provider. 

“We  might  have  to  go  into  the  drought 
contingency  plan,  stage  one  or  two,  and  ask 
our  citizens  to  curtail  their  water  usage  so 
that  we  can  give  it  to  the  inmates  out  there 
and  that  just  doesn’t  sound  good  to  me,”  said 
Johnson.  “It  is  an  expensive  project  with  a 
price  tag  of  over  $2  million.” 

Council  member  Peter  Canney  said 
the  TDCJ’s  request  was  ridiculous,  noting 
that  $2  million  represented  10%  of  the 
city’s  budget  and  the  city  could  not  force 
the  state  to  pay  if  they  refused  to  do  so  once 
the  project  was  complete. 

“Being  the  state,  if  they  decide  to  walk 
away  from  this,  realistically  speaking,  we 
have  no  recourse,”  Canney  said.  “We  could 
not  sue  them  as  a sovereign  entity  and  have 
any  hope  of  succeeding.” 

Thus,  the  city  council  voted  unanimous- 
ly not  to  approve  the  water  improvement 
project  for  the  Pack  Unit.  Converse  decided 
to  dig  deeper.  After  reviewing  environmen- 
tal regulations,  filing  grievances,  contacting 
the  EPA  and  reaching  out  to  an  engineer- 
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ing  firm,  he  finally  received  a copy  of  water 
quality  reports  from  2007-2014.  He  learned 
the  Pack  Unit’s  water  supply  had  been 
contaminated  for  more  than  seven  years. 

Converse  also  found  a 2014  Consumer 
Confidence  Report  (CCR)  on  the  public 
water  system  for  the  Pack  Unit  indicating 
that  levels  of  arsenic  were  more  than  double 
the  maximum  contaminant  levels  (MCLs) 
deemed  safe  for  consumption  - 10  parts  per 
billion  (ppb)  is  the  MCL  for  arsenic,  and 
the  CCR  had  detected  23  ppb.  Another  re- 
port, prepared  by  the  Texas  Commission  on 
Environmental  Quality  in  2009,  indicated 
that  wells  for  the  Pack  Unit  had  over  four 
times  the  MCL  for  arsenic. 

The  CCR  report  said  the  likely  source 
of  the  contamination  was  runoff  from 
agriculture,  electronic  and  glass  produc- 
tion wastes,  as  well  as  erosion  of  natural 
deposits.  It  further  noted  that  “some  people 
who  drink  water  containing  arsenic  levels  in 
excess  of  the  MCL  over  many  years  could 
experience  skin  damage  or  problems  with 
their  circulatory  system,  and  may  have  an 
increased  risk  of  getting  cancer.” 

Converse  filed  another  grievance  alleg- 
ing violations  of  the  Safe  Drinking  Water 
Act  and  several  EPA  rules  and  guidelines  on 
proper  notification  of  contaminated  water. 

Assistant  Unit  Warden  Donald  Bilnoski 
responded,  saying  that  alternative  drinking 
water  was  not  necessary  and  the  water 
report  was  available  on  site  - although 
no  notification  was  provided  to  prisoners 


and  it  was  not  in  a place  where  they  could 
access  it.  Bilnoski  concluded  that  bottled 
water  was  available  for  purchase  through 
the  commissary  for  those  with  concerns 
about  the  tap  water. 

Converse  filed  a step  2 grievance  related 
to  his  health  issues  and  water  contamina- 
tion at  the  facility.  The  regional  director 
agreed  that  the  Pack  Unit  administration 
had  sufficiently  addressed  the  matter. 

Converse  was  paroled  shortly  after- 
wards and  has  continued  to  pursue  the 
issue  with  the  EPA  regarding  the  TDCJ’s 
non-compliance  with  public  notice  re- 
quirements, as  well  as  health  and  safety 
standards,  at  the  Pack  Unit. 

“Sure  I was  able  to  buy  bottled  water 
but  what  about  the  inmates  who  did  not 
have  money  to  buy  bottled  water?”  he  asked. 
“Does  that  mean  it’s  okay  for  them  to  drink 
contaminated  water?” 

Several  other  TDCJ  facilities  are  rela- 
tively close  to  the  Pack  Unit,  and  there  is 
a risk  that  those  other  units  also  get  their 
drinking  water  from  arsenic-contaminated 
wells. 

Despite  the  TDCJ’s  failure  to  secure 
a safe  water  supply  at  the  Pack  Unit  after 
city  officials  declined  to  front  the  cost  of  the 
project,  the  prison’s  namesake  is  a reminder 
of  unexpected  moments  of  justice  against 
all  odds.  In  1981,  Eroy  Brown  - a black 
prisoner  who  had  been  convicted  of  armed 
robbery  and  burglary  - fought  for  his  life 
during  a confrontation  that  resulted  in  the 
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deaths  of  two  white  prison  officials:  warden 
Wallace  Pack,  who  was  drowned,  and  prison 
farm  manager  Billy  Max  Moore,  who  was 
fatally  shot  with  the  warden’s  pistol.  At  the 
time,  Pack  was  trying  to  throw  Brown  into  a 
river  near  the  Ellis  Unit  outside  Huntsville, 
Texas.  [See:  PLN,  April  2012,  p.46]. 

Brown  said  the  warden  was  planning 
to  kill  him  to  stop  him  from  exposing 
theft  and  corruption  in  the  TDCJ.  Who 
would  have  ever  imagined  that  Brown,  who 
claimed  self  defense,  would  be  acquitted  by 
three  Texas  juries  on  charges  of  murdering 
Pack  and  Moore?  After  serving  27  years, 
mostly  in  the  federal  prison  system  as  part 
of  a settlement  that  ensured  he  would  not 
serve  his  remaining  time  in  Texas  prisons, 
Eroy  Brown  was  released  on  parole  in 
2012. 

In  Converse’s  opinion,  “[Warden 
Pack’s]  legacy  still  lives  on,  as  TDCJ  of- 
ficials are  still  trying  to  use  water  to  kill 
inmates.”!^ 

Sources:  Navasota  Examiner,  http://grits- 
forbreakfast.blogspot.com,  Houston  Chronicle, 
www.upi.com,  Texas  Observer,  www.trials- 
oferoybrown.  com 
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Mandamus  Improper  Remedy  to  Challenge  Illinois 
DOC's  "Violating  at  the  Door"  Policy 


On  November  20, 2014,  the  Illinois 
Supreme  Court  refused  to  assume 
jurisdiction  over  a petition  for  writ  of 
mandamus  seeking  to  declare  the  state 
prison  system’s  practice  of  “violating  at  the 
door”  unconstitutional.  The  rationale  for  the 
Court’s  inaction  was  that  the  plaintiff  failed 
to  establish  a clear  right  to  mandamus. 

The  petition  was  filed  by  former  pris- 
oner Johnny  Cordrey,  who  was  sentenced 
in  1993  to  36  years  in  prison  for  aggravated 
criminal  sexual  assault  plus  a concurrent  30- 
year  term  for  kidnapping.  He  also  received 
a three-year  term  of  mandatory  supervised 
release  (MSR). 

The  Prisoner  Review  Board  entered  an 
order  in  November  2012  imposing  anger 
management,  sex  offender  and  outpatient 
mental  health  conditions  on  Cordrey’s 
MSR.  The  Board  further  required  him  to 
register  as  a sex  offender  with  victim  noti- 
fication and  electronic  monitoring  for  the 
duration  of  his  MSR  term. 

On  the  day  of  his  scheduled  release, 
April  12,  2013,  the  Illinois  Department 
of  Corrections  (IDOC)  issued  a parole 
violation  stating  Cordrey  had  violated  his 
parole  because  he  had  no  suitable  host 
site  - a post-release  residence  - where  he 
could  serve  his  MSR.  Cordrey’s  grievances 
were  denied  with  a response  that  IDOC 
was  making  “every  effort”  to  find  a place  for 


by  David  Reutter 

him.  Cordery  then  filed  a petition  forwrit  of 
habeas  corpus  and  was  appointed  counsel. 

Counsel  filed  a motion  for  leave  to  file 
a petition  for  mandamus  or  habeas  corpus 
relief,  but  later  conceded  habeas  relief  was 
not  available  for  a person  serving  MSR  in 
prison.  Attorneys  with  the  MacArthur  Jus- 
tice Center,  Northwestern  University  Law 
Center  and  Uptown  People’s  Law  Center 
were  given  leave  to  file  an  amicus  curiae  brief 
on  behalf  of  18  organizations. 

The  state  Supreme  Court  noted  that 
at  the  time  of  its  review,  Cordrey  had  been 
released  from  MSR  and  was  no  longer 
in  custody.  The  Court  found  the  case  fell 
within  the  public  interest  exception  to  the 
mootness  doctrine,  thus  it  addressed  the 
merits  of  the  petition. 

“At  the  outset,  we  note  that  Cordrey’s 
complaint  for  mandamus  does  not  allege  a 
clear  right  to  relief,  a clear  duty  of  the  public 
official  to  act,  and  a clear  authority  in  the 
public  official  to  comply  with  the  writ  of  man- 
damus, as  well  as  the  lack  of  other  adequate 
remedies,”  the  Court  wrote.  “Based  upon 
[Illinois]  statutes,  we  cannot  say  that  Cordrey 
has  established  a clear  right  to  demand  that 
respondents  release  him  to  serve  his  MSR  to  a 
suitable  host  location  outside  of  prison,  when 
no  suitable  location  has  been  found.” 

A “central  issue”  was  the  claim  that  the 
IDOC’s  “violating  at  the  door”  policy  was 


unconstitutional.  On  that  point,  Cordrey 
argued  that  because  “more  affluent  offend- 
ers, who  can  afford  suitable  housing,  can 
walk  out  the  prison  door,”  prison  officials 
were  granting  “liberty  to  one  offender 
and  denying  it  to  another  based  on  the 
size  of  their  bank  accounts.”  While  that 
presented  “a  novel  issue  of  crucial  impor- 
tance to  the  administration  of  justice, ’’the 
Court  observed  that  Cordrey’s  counsel 
had  “conceded  at  oral  argument  that  some 
nonindigent  offenders  are  denied  MSR  for 
lack  of  suitable  housing,  and  some  indigent 
offenders  are  able  to  find  suitable  housing 
and  are  released  on  MSR.  Further,  while 
Cordrey  broadly  concludes  that  he  has  been 
denied  MSR  solely  because  he  is  indigent, 
Cordrey  fails  to  point  to  any  evidence  in  the 
record  supporting  that  conclusion.” 

The  Supreme  Court  held  that  “it  ap- 
pears from  the  Field  Services  unit’s  response 
to  Cordrey’s  grievance  that  the  Depart- 
ment of  Corrections  was  unable  to  find 
placement  for  Cordrey  due  to  his  status 
as  a sex  offender,  rather  than  his  status  as 
an  indigent.”  Further,  while  the  Court  was 
“not  insensitive  to  the  plight  of  inmates 
that  are  violated  at  the  door,”  Cordrey  had 
nonetheless  failed  to  establish  a clear  right 
to  mandamus  relief.  See:  Cordrey  v.  The 
Prisoner  Review  Board,  2014  IL  117155, 
21  N.E.3d  423  (111.  2014).  H 
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Texas  County  Pays  Prisoner's  Family  $214,500  for  Wrongful  Death 


For  two  days  in  August  2011,  Shawn 
Appell  beat  his  head  against  a wall  in  his 
cell  at  the  Llano  County,  Texas  jail  as  guards 
Scottie  Bryan  Scoggins  and  Donny  Stewart 
listened  to  the  sounds  of  his  self-inflicted 
injuries  but  did  nothing  to  stop  him. 

On  August  5,  Shawn  was  transported 
from  the  jail  to  Scott  & White  Hospital 
in  Llano  where  he  received  treatment  for 
a forehead  laceration.  When  asked  what 
happened,  he  told  hospital  staff,  “Jesus 
beat  the  shit  out  of  me.  I got  demons  in 
my  head.” 

Recognizing  that  Shawn  suffered  from 
schizophrenia,  the  hospital  conveyed  that 
information  to  the  Llano  County  Sheriff’s 
Office.  But  when  he  returned  to  the  jail 
nothing  was  done  when  he  resumed  beating 
his  head  against  the  window  in  a padded 
cell.  On  August  6,  2011,  Shawn,  45,  was 
found  dead;  the  cause  of  death  was  blunt 
force  trauma  to  his  head. 

In  November  2012,  Shawn’s  mother, 
Shirley  Appell,  filed  a § 1983  civil  rights 
lawsuit  against  Stewart,  Scoggins,  Llano 
County  Sheriff  Bill  Blackburn  and  the 
county  itself.  The  suit  alleged  that  the 
defendants  “did  not  intervene  to  protect 
[Shawn]  from  himself.” 

“Defendants  knew  they  had  the  means 
and  opportunity  to  stop  Shawn  from  hurt- 
ing himself,  including  many  simple  things 
such  as  putting  him  in  a helmet,  restrain- 
ing him,  or  simply  taking  him  back  to  the 
hospital,”  the  complaint  stated.  “Stewart 
and  Scoggins  were  on  duty  during  the 
period  Shawn  was  slowly  killing  himself, 
but  deliberately  took  no  action  to  help  him 
even  though  they  could  hear  him  banging 
his  head  against  the  wall.” 


The  suit  also  pointed  out  that  this  was 
not  the  first  time  the  Llano  County  jail  had 
been  negligent  regarding  the  care  of  prison- 
ers. After  prisoner  John  Jensen  was  found 
hanging  in  a shower  stall  on  May  10, 2009, 
the  jail  was  put  on  notice  that  its  “policies 
and  practices  for  preventing  inmate  self- 
injury  were  inadequate.” 

Shawn  Appell  had  been  in  the  jail  since 
April  2011,  charged  with  driving  his  vehicle 
into  a garage  door.  During  that  time  he 
received  psychotropic  medication  from  the 
facility’s  medical  staff.  He  was  also  a veteran 
who  had  served  in  the  Air  Force. 

After  a short  period  of  arbitration,  on 
June  20,  2013  the  county  agreed  to  pay 
1212,500  in  damages  and  $2,000  in  court 
costs  to  settle  the  case.  County  officials 
also  agreed  to  require  jailers  to  take  suicide 
prevention  classes,  provide  training  in  the 
use  of  restraint  chairs  and  maintain  video 
footage  from  the  jail’s  security  cameras  for 
a minimum  of  thirty  days. 

Asked  about  the  resolution  of  the 
case,  Llano  County  judge  Wayne  Brascom 
called  Shawn’s  death  “unfortunate”  and  said 
the  settlement  was  the  most  cost  effective 
way  for  the  county  to  end  the  lawsuit.  “My 
opinion  is  that  I feel  like  what  we  did  was 


to  the  benefit  of  our  citizens  financially.  It 
also  closes  this  issue.” 

Following  the  settlement,  the  parties 
stipulated  to  a dismissal  of  the  case  in 
March  2014.  Shirley  Appell  was  repre- 
sented by  the  Texas  Civil  Rights  Project 
and  Austin  attorney  Scott  Medlock  with 
Edwards  Law.  See:  Appell  v.  Stewart , 
U.S.D.C.  (W.D. Texas),  Case  No.  l:12-cv- 
01027-SS. 

Jail  guards  Scoggins  and  Stewart  were 
indicted  by  the  Llano  grand  jury  for  felony 
injury  to  a disabled  person  by  omission, 
and  pleaded  no  contest  to  misdemeanor 
charges  in  May  2013.  Scoggins  received 
a year  in  jail,  suspended  to  probation,  and 
had  to  serve  60  days  and  perform  60  hours 
of  community  service;  Stewart  was  also 
sentenced  to  one  year  in  jail,  suspended 
to  probation,  and  ordered  to  serve  26  days 
and  do  200  hours  of  community  service. 
Further,  they  both  surrendered  their  state 
jailer  certificates. 

At  the  time  of  Appell’s  death,  the 
Llano  County  Jail  was  certified  as  being  in 
compliance  with  standards  set  by  the  Texas 
Commission  on  Jail  Standards.  FI 

Additional  source:  www.dailytrib.com 
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YOUR  INDICTMENT  IS  DEFECTIVE!! 
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Prisoners  Pay  Millions  to  Call  Loved  Ones  Every  Year. 
Now  this  Company  Wants  Even  More 


A CAPTIVE  MARKET,  NO  COMPETITION 
and  government  contracts  that  make 
monopoly- enabled  price  gouging  the  in- 
dustry standard  - it’s  never  been  in  doubt 
that  the  prison  phone  business  is  a very 
profitable  model. 

A presentation  that  the  privately-held 
prison  telecom  company  Securus  made  to 
investors  that  The  Huffington  Post  obtained 
shows  just  how  much  money  there  is  to  be 
made  as  the  state-sanctioned  middleman 
between  prisoners  and  the  outside  world: 
$404.6  million  last  year  alone. 

Securus,  which  provides  phone  services 
to  2,600  prisons  and  jails  in  47  states,  made 
$114.6  million  in  profit  on  that  revenue  in 
2014.  Secums’gross  profit  margin  - a measure 
of  the  difference  between  the  cost  to  provide 
its  services,  and  what  it  charges  for  them  - was 
a whopping  51  percent.  And  Securus,  with  a 
20  percent  market  share,  isn’t  even  the  biggest 
prison  phone  company. That  would  be  Global 
Tel*Link,  or  GTL,  which  has  a 50  percent 
market  share,  the  New  York  Times  reported. 
GTL  drew  national  attention  for  its  promi- 
nent role  in  the  2014  viral  podcast  Serial. 

While  Securus  is  already  making 
massive  profits  off  of  prisoners  and  their 
families,  they  are  also  looking  for  other, 
faster-growing  revenue  streams.  In  an  April 
15,2015  presentation  to  investors,  the  com- 
pany sought  $205  million  in  debt  to  fund 
its  purchase  of  JPay,  a telecommunications 
company  that  provides  banking,  electronic 
communication  and  entertainment  to  over 
a million  prisoners  in  29  states. 
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by  Ben  Walsh,  Huffington  Post 

Buying  JPay  will  allow  Securus  to  move 
beyond  the  analog  world  of  voice  phone 
calls,  and  into  faster-growing  businesses  like 
money  transfers,  email  and  video  chat,  and 
selling  prison-approved  tablets  that  allow 
prisoners  and  families  to  purchase  music 
and  games.  (Securus  announced  on  April 
14  that  they  had  successfully  reached  an 
agreement  to  purchase  JPay). 

Securus  has  already  seen  major  earnings 
growth  in  recent  years.  When  the  cur- 
rent management  team  took  over  in  2008, 
earnings  were  at  $41.7  million.  Since  then, 
they’ve  grown  roughly  $10  million  each 
year  between  2008  and  2013.  Profits  soared 
between  2013  and  2014,  jumping  from  $87 
million  to  $114.6  million  in  a single  year. 

Acquiring  JPay  allows  Securus  to  in- 
crease its  valuation  substantially.  Securus  was 
sold  to  Boston  private  equity  firm  ABRY 
Partners  in  2013  for  $640  million. The  com- 
pany’s 2014  earnings  suggest  the  company 
alone  is  now  worth  around  $950  million. 
Add  in  the  successful  acquisition  of  JPay,  plus 
the  20  percent  annual  profit  growth  they’ve 
seen  in  recent  years  and  a good  banker  to  talk 
the  whole  thing  up,  and  a valuation  of  $1.5 
billion  to  $2  billion  isn’t  outlandish. 

Securus  and  ABRY  did  not  immedi- 
ately respond  to  requests  for  comment.  JPay 
declined  to  comment. 

Like  most  acquisitions,  it  is  also  a boon 
for  jargon:  Securus  notes  that  it  is  excited 
about  the  “cross-sell  / up-sell  opportunities 
(alongside  combination  cost-savings) ’’which 
will  increase  Securus’ “growth  and  broaden 
its  revenue  base.”  More  than  most  merg- 
ers, however,  the  jargon  quickly  becomes 
nauseatingly  detached  from  the  human 
reality  of  the  business  both  companies  are 
in  — forcing  prisoners  to  pay  high  rates  to 
talk  to  family  and  friends,  listen  to  music  or 
play  video  games. 

The  acquisition  is  attractive,  Securus 
says  in  the  presentation,  because  the  ap- 
proximately $75  billion  the  U.S.  spends 
annually  on  the  entire  corrections  industry 
represents  “a  large,  recession-resistant  and 
stable  market.”  In  the  U.S. /‘inmate  popu- 
lation and  corrections  expenditures,”  the 
company  notes,  “have  grown  steadily  for  3 
decades.”  By  acquiring  JPay,  the  company 


will  be  able  to  more  fully  exploit  the  busi- 
ness opportunity  of  mass  incarceration, 
Securus  leaders  pitched:  “The  acquisition  of 
JPay  results  in  a comprehensive  communi- 
cation and  tech-enabled  solution  provider” 
that  is  “well  positioned  for  organic  growth.” 

As  uncomfortable  as  that  sort  of 
business-school  jargon  may  sound  in  the 
context  of  the  for-profit  prison  telecom 
industry,  illustrating  what  Securus  does  us- 
ing stock  photos  only  reinforces  the  unease. 
One  photo  includes  a cheerful  Securus 
representative  and  a bank  of  computers 
between  a smiling  mother  and  children, 
and  a faceless  prisoner. 

Debt  investors  aren’t  the  only  intended 
audience  for  this  sort  of  management 
rhetoric.  In  an  April  14  petition  to  the 
New  York  State  Public  Service  Commis- 
sion requesting  permission  to  take  on  the 
additional  debt,  Securus  said  its  acquisition 
of  JPay  “will  serve  the  public  interest”  by 
generating  market  efficiencies. That  petition 
was  approved  by  default  on  May  29, 2015. 

In  another  slide,  Securus  cringingly 
declares  that  it  “provides  a best  in  class  set 
of  business  attributes  for  facilities,  inmates, 
friends/family  members,  and  investors.”  Pris- 
oners, family  and  friends  would  have  a less 
positive  view  of  the  hundreds  of  millions  of 
dollars  a year  they  are  paying  to  Securus. 

This  article  was  originally  published,  by  The 
Huffington  Post  (www.hujfingtonpost.com) 
on  June  10, 2015;  it  is  reprinted  with  permission 
of  the  author.  Securus filed  a comment  with  the 
Federal  Communications  Commission  on  June 
1 7, 2015,  complaining  that  “the  figures  set  forth 
in  the  article  are  simply  incorrect  or  taken  in  the 
incorrect  context.  ” For  example,  the  profit  figures 
in  the  investor  presentation  actually  referred  to 
EBITDA  (earnings  before  interest,  taxes,  depre- 
ciation and  amortization),  not  net  profits.  The 
Human  Rights  Defense  Center,  PLN’s  parent 
organization,  filed  a comment  with  the  FCC  on 
June  24,  2015,  noting  that  not  only  did  “Secu- 
rusfail  to file  a copy  of  the  investor  presentation 
referenced  as  a source  in  the  article ...  [it]  did  not 
explain  why,  if  the  data  was  inaccurate,  it  was 
included  in  the  company's  investor  presentation.  ” 
Securus  announced  that  it  completed  its  transac- 
tion to  acquire  JPay  on  July  30, 2015. 
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State  of  Washington  Prison  Phone  Justice  Campaign 

Fighting  the  High  Cost  of  Prison  and  Jail  Phone  Calls! 

The  Human  Rights  Defense  Center  (HRDC)  has  been  reporting  on  the  high  cost  of  telephone  calls 
from  prisons,  jails  and  other  detention  facilities  in  the  U.S.  for  over  two  decades  in  its  monthly 
publication  Prison  Legal  News.  An  award  of  funds  from  the  settlement  in  Judd  v.  AT&T,  a prison 
phone-related  lawsuit,  has  allowed  us  to  launch  the  Washington  Prison  Phone  Justice  Campaign 
(WA  PPJ).  The  goal  of  the  campaign  is  to  eliminate  the  kickbacks  paid  by  telephone  companies  to 
detention  facilities  and  to  regulate  the  exorbitant  rates  charged  to  prisoners,  their  families  and  others 
who  accept  prison  phone  calls,  including  attorneys.  Video  visitation,  which  is  following  closely  on 
the  same  path  as  the  prison  phone  industry,  has  also  been  incorporated  into  the  campaign. 

HRDC  co-founded  the  national  Prison  Phone  Justice  Campaign  in  201 1,  which  resulted  in  a historic 
vote  by  the  FCC  in  August  2013  that  capped  the  rates  for  interstate  (long  distance)  prison  phone 
calls  at  $. 25/minute  for  collect  calls  and  $.2 1/minute  for  debit  and  prepaid  calls.  Those  rate  caps 
became  effective  on  February  11,  2014.  While  this  has  helped  millions  of  families  stay  connected 
across  state  lines,  it  did  nothing  for  prisoners  incarcerated  in  Washington  State  who  make  local  and 
intrastate  (in-state)  calls,  estimated  by  the  FCC  to  constitute  85%  of  all  prison  and  jail  calls. 

Studies  show  that  a prisoner’s  ability  to  communicate  with  family  and  friends  while  incarcerated 
results  in  a smoother  transition  upon  release  and  reduces  recidivism.  However,  excessive  phone  rates 
hamper  and  sometimes  eliminate  the  ability  of  prisoners  to  stay  in  touch  with  their  loved  ones. 

We  need  everyone  affected  by  this  issue,  including  prisoners’  family  members  and  attorneys,  to  sign 
on  to  the  WA  PPJ  Campaign  and  tell  us  how  they  have  been  impacted  by  high  prison  and  jail  phone 
rates.  This  can  be  done  by  accessing  the  Campaign’s  website:  www.wappj.org.  Testimonials  and 
video  can  be  uploaded  to  the  site,  or  people  can  call  1-877-410-4863  to  record  their  comments.  Or 
comments  can  be  written  and  mailed  to:  HRDC,  Attn:  WA  PPJ  Campaign,  P.O.  Box  1151,  Lake 
Worth,  FL  33460.  We  also  need  billing  records  from  prepaid  accounts  (2012  to  current)  for  phone 
calls  received  from  detention  facilities,  to  demonstrate  the  actual  rates  charged  to  recipients  of  the 
calls.  Billing  records  can  be  emailed  to:  cwilkinson@humanrightsdefensecenter.org. 

Lastly,  any  donations  to  fund  the  campaign  are  both  needed  and  appreciated;  donations  can  be  made 
at  www.prisonphonejustice.org.  Only  with  your  support  will  we  be  able  to  end  the  abusively  high 
costs  of  prison  and  jail  phone  calls  in  Washington  State.  Thank  you  for  your  support,  and  please  tell 
others  about  the  Washington  Prison  Phone  Justice  Campaign  and  encourage  them  to  join! 
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Jails  in  Trouble  as  IRS  Investigates  Tax-Exempt  Bonds 

by  Matt  Clarke 


JAILS  FINANCED  WITH  TAX-EXEMPT 
revenue  bonds,  including  numerous 
facilities  in  Texas,  are  scrambling  to  sell 
or  refinance  their  debt  following  investi- 
gations by  the  Internal  Revenue  Service 
(IRS)  into  whether  the  bonds  are  properly 
classified  as  tax  exempt.  County  officials  in 
some  jurisdictions,  meanwhile,  are  strug- 
gling to  keep  their  jails  solvent  after  the 
private  prison  companies  that  operated 
them  pulled  out  when  the  IRS  began 
examining  the  bonds. 

The  tax-exempt  bond  investigations 
stem  from  a regulation  which  requires  no 
more  than  10%  of  the  payments  for  bond 
debt  service  to  come  from  private  parties  for 
the  bonds  to  retain  their  tax-exempt  status. 
Federal  agencies  such  as  the  U.S.  Marshals 
Service  and  Immigration  and  Customs 
Enforcement  (ICE)  often  pay  local  jails 
to  house  prisoners  and,  under  tax  laws,  the 
federal  government  is  considered  a private 
party  - hence  the  threat  to  the  tax-exempt 
status  of  bonds  issued  to  build  facilities  that 
hold  federal  prisoners.  When  a jail’s  popu- 
lation exceeds  the  10%  limit  for  revenue 
generated  by  housing  federal  prisoners, 
the  bonds  are  considered  taxable  private- 
activity  bonds.  The  rules  are  designed  to 
prevent  local  officials  from  making  money 
by  renting  out  space  in  public  jails  financed 
with  tax-exempt  bonds. 

The  IRS  announced  on  February  9, 
2015  that  it  was  closing  a two-year  review 
of  $35.38  million  in  revenue  bonds  issued 
for  the  Burnet  County  Jail  in  central  Texas, 
according  to  a notice  filed  on  the  Municipal 
Securities  Rulemaking  Board’s  website. The 
IRS  notice  indicated  the  agency  was  end- 
ing its  investigation  without  revoking  the 
bonds’ tax-exempt  status. 

“We  have  made  a determination  to 


close  the  examination  with  no  change  to 
the  position  that  interest  received  by  the 
beneficial  owners  of  the  Bonds  is  excludable 
from  gross  income,”  the  IRS  stated.  The 
notice  cautioned,  however,  that  a final  deci- 
sion remains  pending:  “This  a preliminary 
determination,  and  is  not  yet  a final  position 
for  the  IRS  on  this  matter.” 

In  January  2014,  the  IRS  had  initially 
concluded  that  the  revenue  bonds  were 
taxable.  Still,  the  agency’s  decision  not  to 
revoke  the  tax-exempt  status  of  the  bonds 
did  not  solve  the  jail’s  financial  problems. 

The  Burnet  County  Public  Facility 
Corp.,  which  issued  the  bonds  in  2008  to 
build  the  privately-operated  jail,  defaulted 
on  a $1.26  million  payment  that  was  due 
on  February  1 , 2015,  instead  remitting  only 
$327,700.  It  had  previously  defaulted  on 
bond  payments  in  2011. 

Burnet  County  took  over  the  facility 
in  March  2014  after  LaSalle  Southwestern 
Corrections,  which  operated  the  592-bed 
lock-up,  terminated  its  contract.  That  deci- 
sion followed  an  August  8,2013  notice  from 
the  IRS  that  it  was  investigating  the  bonds’ 
tax-exempt  status.  According  to  local  news 
reports,  Burnet  County  leaders  looked  for 
another  company  to  run  the  jail  but  were 
unsuccessful. 

“In  light  of  the  continuing  cash  flow 
deficiencies,  the  existing  events  of  default 
are  not  likely  to  ever  be  cured  and  the  proj- 
ect is  unlikely  to  generate  sufficient  project 
revenues  to  repay  the  bonds  in  full,”  the 
county  stated. 

Another  privately-run  jail  in  Texas, 
the  Maverick  County  Detention  Center, 
also  failed  to  make  full  debt  payments  - 
although  the  bond  issuer,  the  Maverick 
County  Public  Facility  Corp.,  did  manage 
to  pay  the  interest  on  $42.3  million  worth 


of  revenue  bonds  issued  in  2007,  according 
to  trustee  UMB  Bank.  The  bank  said  the 
county  defaulted  on  a $1.4  million  principal 
payment  due  February  1, 2015. 

“There  are  insufficient  funds  in  the 
project  fund  to  transfer  to  the  bond  fund  to 
pay  the  Feb.  1 principal  payment,”  the  bank 
said.  UMB  Bank  also  accused  Maverick 
County  officials  of  violating  the  county’s 
obligation  under  the  jail  lease  in  terms  of 
handling  revenues. 

Management  of  the  654-bed  jail  was 
assumed  by  the  Maverick  County  Public 
Facility  Corp.  after  private  prison  company 
GEO  Group  withdrew  from  its  agreement 
to  run  the  jail  on  October  31, 2013. 

“Since  that  time,  the  county  sheriff 
has  been  operating  the  project  and  has 
informed  the  trustee  that  the  county  has 
advanced  a portion  of  its  own  funds  to 
pay  various  operating  costs  and  expenses,” 
UMB  Bank  stated. 

“The  amount  of  the  loan  that  was  taken 
out  on  this  facility  was  just  ridiculously  too 
high,”  complained  Maverick  County  Com- 
missioner Jerry  Morales. 

In  August  2013,  the  Crystal  City 
Public  Facility  Corp.  in  Texas  tentatively 
agreed  to  pay  a $400,000  settlement  to  the 
IRS  involving  $13.94  million  in  revenue 
bonds  issued  to  build  the  Crystal  City 
Correctional  Center,  operated  by  Emerald 
Correctional  Management. 

And  in  another  case  involving  a Texas 
jail,  the  Fannin  County  Public  Facility 
Corp.  announced  a negotiated  settlement 
with  the  IRS  on  August  14, 2014,  in  which 
the  county  agreed  to  pay  $1.75  million  to 
settle  a claim  for  back  taxes. The  corporation 
had  issued  $30.78  million  in  tax-exempt 
revenue  bonds  to  build  a new  jail,  then 
entered  into  an  agreement  with  the  U.S. 
Marshals  Service  to  house  federal  prisoners 
at  the  facility. 

Following  an  IRS  investigation,  the 
tax  agency  concluded  that  the  $8  million 
the  jail  received  from  the  U.S.  Marshals 
Service  in  FY  2013,  plus  all  previous  rev- 
enue received  from  the  Marshals,  was  in 
fact  taxable. 

To  generate  revenue  for  the  $1.75  mil- 
lion settlement,  Fannin  County  officials  also 
agreed  to  issue  $31.39  million  in  taxable 
Senior  Lien  Revenue  Refunding  Bonds; 
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the  earnings  are  targeted  to  pay  the  IRS  and 
redeem  all  the  outstanding  bonds  originally 
issued  in  2008. 

Two  additional  bond  issuers  have 
redeemed  or  plan  to  redeem  jail  revenue 
bonds  due  to  the  IRS  regulations  related 
to  tax-exempt  vs.  private- activity  bonds. 

The  Industrial  Development  Authority 
of  the  County  of  La  Paz,  Arizona  stated  it 
will  redeem  bonds  issued  in  2013  to  finance 
a detention  facility  near  Holtville,  Califor- 
nia after  Holtville  officials  announced  in 
September  2013  that  the  city  had  entered 
into  an  agreement  with  ICE  to  house  at 
least  640  federal  immigration  detainees  at 
the  jail  for  up  to  five  years.  According  to  a 
notice  posted  by  the  Industrial  Develop- 
ment Authority,  the  number  of  federal 
prisoners  “is  reasonably  likely  to  have  a 
material  negative  impact  on  the  exclusion 
of  interest  on  the  bonds  from  gross  income 
of  the  recipient.”  As  a result,  the  city’s  rental 
of  the  jail  space  to  ICE  was  considered  a 
“negative  tax  event”  under  the  indenture 
for  the  bonds. 

Additionally,  the  West  Texas  Deten- 
tion Facility  Corp.  refunded  bonds  it  had 
issued  to  finance  a jail  as  part  of  a $1.08 
million  settlement  with  the  IRS. The  corpo- 
ration issued  $23.48  million  in  tax-exempt 
bonds  in  2003  to  build  the  facility  in  Sierra 
Blanca,  east  of  El  Paso,  which  is  operated 
by  Emerald  Correctional  Management.  Ac- 
cording to  the  jail’s  website,  it  houses  both 
ICE  and  U.S.  Marshals  prisoners. 


The  IRS  released  a notice  in  2013 
stating  the  bonds  were  not  tax  exempt  due 
to  “the  asserted  private  business  (federal 
government)  use  of  the  detention  facility 
financed  with  proceeds  of  the  bonds  by 
the  operator  of  the  facility  and  by  federal 
agencies  whose  detainees  have  been  incar- 
cerated therein.” 

In  south  Texas,  bonds  issued  for 
Willacy  County’s  $7  million  jail  in  Ray- 
mondville  are  also  being  audited  by  the 
IRS.  County  Judge  John  F.  Gonzales  told 
the  Willacy  County  Commissioners  Court 
in  August  2013  that  refinancing  the  $3 
million  in  outstanding  bonds  if  they  lose 
their  tax-exempt  status  would  cost  the 
county  around  $200,000.  Raymondville 
is  home  to  such  a heavy  concentration  of 
detention  facilities,  most  housing  federal 
prisoners,  that  the  town  has  earned  the 
nickname  “Prisonville.” 

One  of  those  facilities,  the  Willacy 
County  Correctional  Center,  experienced 
a major  riot  on  February  20, 2015  that  left 
the  MTC-operated  prison  in  ruins.  All  of 
the  2,834  federal  prisoners  were  removed 
from  the  facility,  which  had  been  built  with 
revenue  bond  financing  and  still  had  $78 
million  in  outstanding  debt.  Standard  and 
Poor’s  downgraded  the  bonds  to  junk  status 
the  month  after  the  riot,  and  the  county 
defaulted  on  its  payments  in  May  2015  ac- 
cording to  U.S.  Bank  National  Association, 
the  bond  trustee. 

Officials  say  the  IRS  investigations 
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that  have  been  made  public  to  date  are  just 
a few  of  dozens  more  that  remain  pending, 
in  which  the  agency  is  examining  whether 
significant  numbers  of  federal  prisoners 
housed  at  jails  financed  with  revenue 
bonds  mean  the  bonds  do  not  quality  for 
tax-exempt  status.  A number  of  other  jails 
have  defaulted  on  their  bond  payments 
not  due  to  tax-related  issues,  but  rather 
because  they  could  not  find  enough  pris- 
oners to  fill  the  facilities  and  make  them 
profitable.  [See:  PLN,  Feb.  2012,  p.32; 
March  2011,  p.34] . 

According  to  an  August  2,  2015  re- 
port by  Bloomberg,  “nine  of  21  [Texas] 
counties  that  created  agencies  to  issue 
about  $1.3  billion  in  municipal  bonds  to 
build  privately  run  correctional  facilities 
...  have  defaulted  on  their  debt.  A dozen 
other  facilities  from  Florida  to  Louisiana 
to  Arizona,  many  that  housed  immigrants, 
have  also  defaulted.” 

Sources:  www.bondbuyer.com,  http://grits- 
forbreakfast.blogspot.com,  Burnet  Bulletin, 
www.municreditnews.com,  Texas  Observer, 
www.  bloom  berg,  com,  www.  thinkprogress. 
org 
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Nevada:  Federal  Suit  over  Shackling  of  Pregnant  Prisoner 
Settles  for  $130,000  and  Policy  Changes 


On  February  4,  2014,  the  Nevada 
Department  of  Corrections  (DOC) 
settled  a federal  civil  rights  lawsuit  brought 
by  a former  prisoner  who  was  shackled 
during  her  pregnancy.  The  Board  of  State 
Prison  Commissioners  later  approved  regu- 
lations that  restrict  the  use  of  restraints  on 
pregnant  prisoners  and  give  them  access  to 
breast  pumps. 

Valerie  Nabors,  formerly  incarcerated 
at  the  Florence  McClure  Women’s  Cor- 
rectional Center  (FMWCC),  was  assisted 
by  ACLU ofNevada  attorneys  StaciJ.Pratt, 
Allen  Lichtenstein  and  Katrina  Rogers,  who 
filed  a civil  rights  complaint  on  her  behalf 
alleging  that  DOC  employees  violated  her 
state  and  federal  constitutional  rights  and 
committed  state  torts  when  they  shackled 
her  while  she  was  pregnant  in  2011,  against 
the  wishes  of  Emergency  Medical  Techni- 
cians (EMTs)  and  doctors.  The  defendants 
included  the  head  of  the  DOC,  the  warden 
at  FMWCC  and  various  prison  employees. 

The  lawsuit  alleged  that  DOC  staff 
members  handcuffed  Nabors  and  placed 
shackles  on  her  legs  after  she  went  into 
labor  and  was  about  to  be  transported  to  a 
hospital  in  an  ambulance  despite  the  EMTs’ 
statement  that  such  restraints  were  unnec- 
essary and  would  interfere  with  her  medical 
treatment.  She  was  similarly  shackled  at  the 
hospital  and  the  leg  shackles  caused  her 
to  stumble  while  getting  off  a gurney.  The 
restraints  remained  on  until  just  before  she 
gave  birth;  she  was  then  re-shackled  within 
ten  minutes  of  delivery.  The  shackles  pre- 
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vented  her  from  medically-recommended 
post-partum  ambulation. 

After  delivery,  Nabors  required  physi- 
cal therapy  to  regain  her  sense  of  balance 
and  to  address  severe  pelvic  pain.  DOC 
employees  refused  to  unshackle  her  when 
her  physical  therapist  told  her  to  walk  up 
and  down  the  corridor.  Further  examina- 
tion revealed  that  Nabors  suffered  multiple 
pulled  groin  muscles  and  separation  of  the 
normally-joined  pelvic  bones.  No  such  inju- 
ries had  occurred  during  her  three  previous 
pregnancies. 

When  Nabors  returned  to  FMWCC, 
prison  officials  confiscated  her  medically- 
prescribed  breast  milk  pump.  The  pump 
was  necessary  to  prevent  painfully  engorged 
breasts  and  mastitis,  an  extremely  painful 
infection  of  the  breast  tissue.  Without  the 
pump  her  breasts  became  engorged  with 
milk  and  painful.  Prison  medical  officials 
refused  to  do  anything  beyond  giving  her 
an  elastic  bandage  to  bind  her  breasts. 

Nabors  remained  in  pain  due  to  en- 
gorgement for  several  weeks.  Her  grievance 
over  the  confiscation  of  the  breast  pump 
was  denied,  and  she  developed  a knot  in  a 
milk  duct.  She  was  released  from  prison  in 
May  2012  after  finishing  a 12  to  30-month 
sentence  for  grand  larceny. 

The  defendants  agreed  to  settle  the 
lawsuit  for  $80,000  plus  attorney  fees  of 
$50,000.  [See:  PLN,  Dec.  2014,  p.30].  As 
part  of  the  settlement,  they  also  agreed  to 
have  the  Nevada  Board  of  Prison  Com- 
missioners consider  and  review  proposed 


regulations  to  limit  the  use  of  restraints 
on  pregnant  women  and  authorize  the 
use  of  medically-prescribed  breast  milk 
pumps.  See:  Nabors  v.  Nevada  Department 
of  Corrections,  U.S.D.C.  (D.  NV),  Case  No. 
2:12-cv-01044-LRH-VCF. 

In  March  2014,  the  Board  of  Prison 
Commissioners  approved  two  new  regula- 
tions related  to  the  treatment  of  pregnant 
prisoners.  Pursuant  to  one  policy,  the  use  of 
restraints  is  limited  to  handcuffs  for  pris- 
oners who  are  pregnant,  and  no  restraints 
are  allowed  once  a prisoner  is  in  labor  or 
post-delivery  recovery  unless  she  poses  a 
“serious  and  immediate  threat  of  harm”  or 
is  a “substantial  flight  risk. ’’The  second  new 
policy  allows  prisoners  who  have  given  birth 
to  have  access  to  a breast  pump. 

“These  regulations  represent  a new 
stage  in  the  treatment  of  reproductive 
justice  issues  in  women’s  prisons,”  said 
Pratt,  the  ACLU  of  Nevada’s  legal  director. 
“Through  this  work,  women  need  no  longer 
face  the  terror  of  enduring  leg  shackles 
while  in  labor  or  delivery.  In  addition,  we 
have  assured  that  their  newborns  can  have 
access  to  the  health  benefits  of  breast  milk.” 

At  least  21  states  have  enacted  rules 
or  policies  limiting  the  use  of  restraints  on 
pregnant  prisoners,  although  recent  reports 
from  New  York  and  Pennsylvania  indicate 
some  women  are  still  shackled  while  preg- 
nant despite  such  policies. 

Additional  sources:  Las  Vegas  Review-Jour- 
nal, New  York  Times,  www.newsworks.org 
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BOP  Ordered  to  Pay  Prisoner's  Attorneys 
$41,703  for  Discovery  Abuses 


Federal  prisoner  Randall  Todd 
Royer,  also  known  as  Ismail  Royer, 
has  engaged  in  a long  legal  battle  with 
the  Bureau  of  Prisons  (BOP)  related  to 
his  conditions  of  confinement,  stemming 
from  the  BOP  classifying  him  as  a “terror- 
ist.” Royer,  a U.S.  citizen  born  in  Missouri, 
won  an  important  legal  victory  in  Febru- 
ary 2014  when  U.S.  Senior  District  Court 
Judge  Royce  Lamberth  ordered  the  BOP 
to  pay  $41,703  after  finding  the  agency’s 
attorneys  had  committed  discovery  viola- 
tions during  the  lengthy  litigation.  The  case 
subsequently  settled. 

Discovery  in  federal  court  is  conducted 
according  to  rules  of  procedure  that  require 
the  parties  to  disclose  information  and  evi- 
dence in  a timely  manner.  In  this  case  the 
judge  held  that  BOP  attorneys  had  missed 
deadlines,  failed  to  provide  information  as 
it  became  available  on  a “rolling”  basis,  and 
submitted  a discovery  response  without  a 
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proper  signature  verifying  its  accuracy  and 
completeness. The  district  court  termed  this 
“egregious  misconduct,”  and  said  it  “totally 
and  categorically  rejects  the  practice  of  the 
government  in  this  case.” 

Royer  is  serving  a 20-year  sentence 
at  FCI  Greenville  in  Illinois  for  helping 
individuals  gain  admission  to  a terrorist 
training  camp  in  Pakistan.  Following  his 
conviction  he  was  confined  in  the  general 
prison  population  for  over  three  years,  then 
the  BOP  abruptly  reclassified  him  as  a 
“terrorist  inmate”  and  restricted  his  contact 
with  family  and  friends  - a move  Royer  said 
violated  the  BOP’s  own  rules.  He  filed  suit 
in  federal  district  court  to  overturn  that 
designation  after  exhausting  his  adminis- 
trative remedies. 

The  BOP  unsuccessfully  tried  to  have 
the  lawsuit  dismissed  prior  to  being  cited  for 
discovery  violations;  Royer  accused  the  agency 
of  improperly  accumulating,  maintaining  and 


disclosing  records,  violating  privacy  laws, 
breaching  First  Amendment  guarantees  and 
inflicting  severe  emotional  distress.  His  suit 
also  sought  reclassification  of  his  status  as  a 
“terrorist  inmate”  and  a permanent  injunction 
preventing  the  BOP  from  hindering  contact 
with  his  family  and  friends,  or  infringing  on 
his  free  speech  rights. 

The  case  settled  in  June  2014,  with 
prison  officials  issuing  a Certification  of 
Records  Modification  directing  BOP  staff 
to  correct  the  “records  of  inmate  Royer 
regarding  his  affiliation  with  a Bosnian 
terrorist  organization.”  The  BOP  agreed 
to  pay  $12,000  in  damages  plus  $28,000 
in  fees  to  Royer’s  attorneys,  but  did  not 
admit  liability  or  fault.  See:  Royer  v.  Federal 
Bureau  of  Prisons,  U.S.D.C.  (D.  DC),  Case 
No.  l:10-cv-01196-RCL.  m 

Additional  source:  www.nationallawjour- 
nal.  com 
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British  Banking  Giant  Fined  for  Laundering 
Mexican  Drug  Money  Through  U.S.  Banks 


In  December  2012,  the  U.S.  Depart  - 
ment  of  Justice  (DOJ)  fined  major  British 
bank  HSBC  almost  $2  billion  following  an 
investigation  that  found  HSBC  was  being 
used  by  Mexican  cartels  to  launder  drug 
money  by  transferring  billions  of  dollars 
from  its  Mexican  affiliates  into  U.S.  banks. 
In  addition  to  the  fine,  the  huge  financial 
conglomerate  pledged  to  do  what  it  can  to 
improve  its  monitoring  of  suspected  money 
laundering  transactions. 

In  announcing  the  settlement,  Assis- 
tant U.S.  Attorney  General  Lanny  Breuer 
defended  the  government’s  decision  not 
to  file  criminal  charges  against  HSBC  or 
any  of  its  officials,  even  though  the  bank 
admitted  to  violating  laws  that  included  the 
Bank  Secrecy  Act  and  the  Trading  with  the 
Enemy  Act,  because  lengthy  and  complex 
criminal  proceedings  could  cause  the  bank 
to  fail,  which  in  turn  could  spell  disaster  for 
the  British  and  global  economies. 
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Justice  Department  officials  had  ac- 
cused HSBC  - Europe’s  largest  bank  by 
market  capitalization  - of  failing  to  moni- 
tor 1670  billion  in  wire  transfers  and  $9.4 
billion  in  cash  that  was  transferred  from  its 
operations  in  Mexico  to  its  U.S.  affiliates  be- 
tween 2006  and  2009.  The  DOJ  said  those 
funds  included  at  least  $881  million  in  drug 
trafficking  money  from  the  Sinaloa  Cartel 
in  Mexico  and  the  Norte  del  Valle  Cartel  in 
Columbia,  which  HSBC  laundered  through 
the  transfers. 

A separate  investigation  by  the  U.S. 
Senate  Permanent  Subcommittee  on 
Investigations  determined  that  in  2007 
and  2008  alone,  HSBC  laundered  at  least 
$7  billion  in  Mexican  drug  cartel  funds 
by  transferring  the  money  from  Mexico 
to  accounts  in  the  Cayman  Islands,  then 
on  to  U.S.  accounts.  The  Subcommittee 
found  that, between  2006  and  2009,  HSBC 
ignored  basic  controls  for  monitoring  inter- 
national transactions  between  its  branches 
for  suspected  money  laundering.  The  report 
quoted  a bank  official  who  blamed  the  lapse 
on  a “lack  of  a compliance  culture”  within 
the  bank’s  Mexican  affiliates. 

Some  experts  believe  the  actual  amount 
of  drug  cartel  funds  laundered  by  HSBC 
was  much  higher. 

“There  are  a lot  of  diverse  findings 
about  the  quantity  of  cash  from  contraband 
drug  sales  that  annually  crosses  from  the 
United  States  to  Mexico,”  said  Mexico  City 
anti-money  laundering  consultant  Ramon 
Garcia  Gibson.  “Some  of  these  estimates 
go  as  high  as  $40  billion.” 

“When  I was  told  that  there  could  be  in 
the  billions  of  dollars  being  moved  through 
these  accounts,  it  was  very  difficult  to  be- 
lieve,” said  Jim  Hayes,  a senior  agent  with 
Immigration  and  Customs  Enforcement 
(ICE).  “A  lot  of  people  have  asked,  ‘Was 
this  complicit?’  We  don’t  believe  that  they 
[HSBC  personnel]  knew  for  certain  that 
the  money  being  moved  was  drug  money, 
but  they  should  have  known.” 

Hayes  noted  that  manipulating  the 
banks  is  crucial  to  the  drug  cartels’  busi- 
ness. “It’s  very  important  for  them  to  get 
that  money  into  the  banking  system  and 
do  so  with  as  little  scrutiny  as  possible,”  he 


said.  Hayes,  the  special  agent-in-charge  of 
Homeland  Security  investigations  for  ICE’s 
New  York  office,  was  lead  agent  in  the  2012 
Sinaloa  Cartel  drug  laundering  case. 

He  praised  the  Justice  Department’s 
$1.92  billion  fine  levied  against  HSBC. 
“We  think  this  forfeiture  is  significant 
enough  to  make  other  banks  to  look  and 
make  sure  they’re  in  compliance,”  he  re- 
marked. 

In  a statement  emailed  to  National 
Public  Radio,  the  bank  reported  making 
progress  correcting  “deficiencies”  in  compli- 
ance with  anti-money  laundering  protocols. 

“But,”  the  statement  continued,  “we 
recognize  that  protecting  against  financial 
crime  is  an  ongoing  journey  and  we  have 
much  more  to  do.  Since  2011,  we  have 
implemented  reforms  and  new  controls, 
enhanced  our  monitoring  systems,  and 
strengthened  and  expanded  our  global 
financial  crime  and  compliance  organiza- 
tion.” As  an  example,  HSBC  pointed  to 
increasing  by  more  than  half,  between 
2012  and  2013,  the  number  of  fulltime 
employees  on  the  look-out  for  financial 
crimes. 

The  bank  also  said  it  “‘clawed  back’  de- 
ferred compensation  bonuses  given  to  some 
of  its  most  senior  U.S.  anti-money  launder- 
ing and  compliance  officers,  and  agreed  to 
partially  defer  bonus  compensation  for  its 
most  senior  officials  during  the  five-year 
period  of  the  deferred  prosecution  agree- 
ment” with  the  DOJ  as  punishment  for 
violating  anti-money  laundering  controls. 
In  other  words,  HSBC  took  back  bonuses 
from  officials  who  had  failed  to  perform 
their  jobs  and  put  off  part  of  the  bonuses 
for  other  top  executives. 

The  DOJ’s  settlement  with  HSBC  was 
touted  as  a record  amount,  but  the  $1.92 
billion  fine  pales  in  comparison  to  the  bank’s 
$2.6  trillion  in  assets  - which  is  the  equiva- 
lent of  a man  with  $100  in  his  pocket  paying 
a fine  of  seven  cents.  It  also  represents  about 
six  weeks’ worth  of  HSBC’s  $16.8  billion 
profit  in  a single  year. 

Money  laundering  was  not  the  only  il- 
legal activity  in  which  HSBC  was  involved. 
The  DOJ  also  accused  the  British  banking 
giant  of  serving  customers  with  terrorist 
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ties  and  hiding  transfers  from  prohibited 
locations  such  as  Iran,  Cuba,  Sudan,  Libya 
and  Burma,  processing  $660  million  in 
prohibited  fund  transfers  by  deliberately 
disguising  the  originating  countries  in  the 
transactions. 

And  on  November  13,  2014,  HSBC 
was  one  of  five  banks  that  agreed  to  a 
nearly  $3.4  billion  settlement  with  the  U.S. 
Commodity  Futures  Trading  Commission, 
the  UK  Financial  Conduct  Authority  and 
the  Swiss  Financial  Market  Supervisory 
Authority  for  attempting  to  manipulate 
foreign  exchange  markets,  which  handle 
some  $5.3  trillion  in  financial  transfers  on 
a daily  basis. 

Investigators  determined  that  between 
January  1,  2008  and  October  15,  2013, 
the  five  banks  failed  to  adequately  train 
and  supervise  foreign  currency  traders. 
As  a result,  according  to  the  Financial 
Conduct  Authority,  the  traders  tried  to 
manipulate  the  foreign  exchange  market 
by  forming  groups  that  illegally  shared 
data  about  clients  to  guarantee  that  their 
banks  made  a profit.  The  settlement  also 
involved  Citibank, JPMorgan  Chase,  Royal 
Bank  of  Scotland  and  UBS.  According  to  a 


February  2015  news  report,  HSBC’s  share 
of  the  settlement  was  $611  million,  and  it 
has  set  aside  another  $550  million  to  cover 
additional  fines  related  to  foreign  exchange 
transactions. 

HSBC  is  not  the  first  or  only  bank 
involved  in  laundering  drug  money.  On 
May  1 7, 2010,  Miami  U.S.  Attorney  Jeffrey 
Sloman  announced  a $160  million  settle- 
ment with  Charlotte,  North  Carolina-based 
banking  giant  Wachovia  Corp.  following 
an  investigation  into  laundering  illegal 
Mexican  drug  profits. 

In  the  largest  settlement  of  its  kind  at 
the  time,  prosecutors  agreed  not  to  pursue 
criminal  charges  against  Wachovia  or  its  ex- 
ecutives in  return  for  the  $160  million  fine 
and  for  making  significant  improvements  in 
the  bank’s  anti- money  laundering  program. 
Authorities  said  Wachovia’s  monitoring 
system  was  so  inadequate  that  the  bank  had 
no  procedures  in  place  to  investigate  some 
$420  billion  in  transactions  from  Mexican 
exchange  houses  for  possible  money  laun- 
dering. That  deficit  deprived  investigators  of 
crucial  information  on  drug  cartels,  terrorist 
financing  networks  and  other  organized 
crime  enterprises. 


In  a statement,  Wachovia  said  it  had 
ended  its  dealings  with  foreign  currency 
exchange  houses  in  2008. 

In  spite  of  penalties  levied  against 
major  banks  and  resulting  reforms,  experts 
agree  it  is  impossible  to  fully  stem  the  tide 
of  laundered  money  from  international 
drug  trafficking  cartels.  “Despite  all  of 
the  efforts,  banks  are  still  vulnerable  to 
money  laundering  and  it’s  kind  of  an  age- 
old  thing,”  said  Kieran  Beer,  who  edits  a 
news  website  maintained  by  the  Associa- 
tion of  Certified  Anti-Money  Laundering 
Specialists. 

“The  drug  trade  is  overwhelming  in 
terms  of  how  that  money  finds  paths  - like 
water  - to  come  into  the  global  financial 
system,”  he  added. 

Apparently,  though,  with  respect  to 
avoiding  criminal  charges  for  money  laun- 
dering, it  helps  to  be  an  executive  at  a large 
bank  that  is  simply  too  big  to  jail. 

Sources:  www.rollirigstone.com,  www. 
forbes.com,  www.globaIpost.com,  www. 
money.cnn.com,  www.hujffingtonpost.com, 
www.npr.org, www.scrnp.com,  Associated 
Press 
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Two  Reports  Find  at  Least  54  Countries  Complicit  in  Secret  CIA  Prisons 

by  Matt  Clarke 


The  Central  Intelligence  Agency 
operated  a network  of  prisons  around 
the  globe  where  suspected  terrorists  were 
routinely  tortured,  and  in  some  cases 
the  agency  secured  funding  for  foreign 
governments  to  pave  the  way  for  greater 
cooperation,  including  turning  a blind 
eye  to  the  alleged  abuses,  according  to  a 
recently-released  U.S.  Senate  report. 

The  interrogation  tactics  employed  by 
the  CIA  were  “far  more  brutal  than  people 
were  led  to  believe”  and  “coercive  techniques 
regularly  resulted  in  fabricated  information” 
from  prisoners,  said  Senate  Intelligence 
Committee  Chairperson  Dianne  Feinstein. 

The  heavily  censored  Senate  report, 
released  on  December  9, 2014,  reaffirmed  a 
2013  study  published  by  the  Open  Society 
Justice  Initiative  (OSJI)  that  concluded 
at  least  54  nations  around  the  world  had 
provided  assistance  to  the  CIA  in  detaining, 
interrogating  and  transporting  prisoners. 
Both  reports  dealt  with  the  CIA’s  treatment 
of  detainees  between  2001  and  2009. 

“The  moral  cost  of  these  programs  was 
borne  not  just  by  the  U.S.,  but  by  the  54 
other  countries  it  recruited  to  help,”  stated 
Amrit  Singh,  an  OSJI  attorney  and  author 
of  the  organization’s  report,  “Globalizing 
Torture:  CIA  Secret  Detention  and  Extraor- 
dinary Rendition.” 

The  OSJI  report  cited  human  rights 
abuses  of  terrorism  suspects,  including 
kidnapping  and  the  routine  use  of  torture 
as  an  interrogation  technique.  The  CIA’s 
secret  detention  and  rendition  operations 
violated  international  law  because  they  en- 
tailed the  arbitrary  detention  and  enforced 
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disappearance  of  suspects. 

The  report  included  the  names  of  136 
people  who  were  believed  to  have  been 
subjected  to  secret  detention,  torture  and 
transport  by  the  CIA.  In  contrast,  the  Sen- 
ate report  described  the  treatment  of  around 
119  suspects  detained  by  U.S.  officials. 

The  “black  site”  described  in  the  Sen- 
ate report  as  the  most  brutal  was  located 
outside  Kabul,  Afghanistan.  Built  in  2002  at 
a cost  of  $200,000,  “Detention  Site  Cobalt” 
was  described  in  the  report  as  the  “Salt  Pit” 
and  the  CIA  prison  that  most  resembled  a 
“dungeon”  because  it  was  constantly  dark 
inside.  The  report  described  tactics  used  by 
interrogators  that  included  dousing  terror- 
ism suspects  in  water,  putting  prisoners  in 
cold  cells,  and  subjecting  them  to  forced 
rectal  feedings  and  sleep  deprivation  by 
blasting  music  to  keep  them  awake  for  days 
at  a time.  [See  related  article  on  p.42]. 

An  international  scandal  and  criminal 
charges  against  a number  of  U.S.  soldiers 
grew  out  of  the  Abu  Ghraib  prison  in  Iraq 
that  housed  terrorism  suspects  between 
2003  and  2006.  Graphic  photos  and  detailed 
accounts  of  torture  were  revealed  by  former 
prisoners  and  interrogators  alike.  CIA  inter- 
rogation techniques  at  the  facility  included 
forced  nudity,  sodomy  and  waterboarding, 
a form  of  torture  in  which  water  poured 
over  a cloth  covering  the  face  of  a bound 
prisoner  causes  the  sensation  of  drowning. 
Courts-martial  sent  several  U.S.  soldiers  to 
prison  for  crimes  that  included  aggravated 
assault,  battery  and  maltreatment.  [See: 
PLN,  May  2006,  p.14]. 

In  July  2014,  the  European  Court  of 
Human  Rights  awarded  monetary  damages 
to  two  suspected  terrorists  held  in  a secret 
CIA  prison,  code  named  “Quartz,”  located 
somewhere  in  a remote  forest  in  Poland. 
The  Court  held  the  Polish  government  was 
responsible  for  violating  an  international 
human  rights  treaty  by  agreeing  to  host  the 
facility  within  its  borders. 

The  case  was  filed  by  Abu  Zubaydah, 
accused  of  running  a terrorist  training 
camp  in  Afghanistan  where  some  of  the 
hijackers  who  participated  in  the  Septem- 
ber 11,  2001  attack  on  the  World  Trade 
Center  were  trained,  and  Abd  al-Rahim 
al-Nashiri,  accused  of  masterminding  the 
2000  attack  on  the  USS  Cole  in  the  Yemeni 


port  of  Aden,  killing  17  U.S.  sailors. 

According  to  Amnesty  International, 
Zubaydah  and  al-Nashiri  both  claimed  they 
were  taken  to  the  CIA  prison  in  Poland  in 
December  2002  and  subjected  to  “enhanced 
interrogation  techniques,”  which  included 
waterboarding  and  treatment  “such  as  a 
‘mock  execution’  with  a gun  and  threats 
of  sexual  assault  against”  their  family 
members.  Both  men  are  currently  being 
held  at  the  U.S. -operated  prison  camp  at 
Guantanamo  Bay,  Cuba. 

The  European  Court  of  Human  Rights 
ordered  the  government  of  Poland  to  pay 

100.000  euros  in  damages  to  al-Nashiri 
and  130,000  euros  to  Zubaydah  (including 

30.000  in  costs)  after  it  concluded  that  Po- 
land had  cooperated  with  the  CIA.  “For  all 
practical  purposes,  Poland  had  facilitated 
the  whole  process,  had  created  the  condi- 
tions for  it  to  happen  and  had  made  no 
attempt  to  prevent  it  from  occurring,”  the 
court  wrote. 

“It’s  an  historic  ruling,”  stated  Singh. 
In  an  interview  with  Reuters,  she  said  the 
ruling  established  beyond  a reasonable 
doubt  that  Poland  allowed  a secret  U.S. 
prison  to  operate  within  its  territory.  “It’s 
time  for  them  to  own  up  to  the  truth,”  she 
added. 

The  Senate  report  detailed  how  Polish 
officials  at  first  refused  to  allow  the  trans- 
fer of  the  two  detainees  to  the  facility,  but 
how  Warsaw  then  changed  its  mind  after 
the  U.S.  ambassador  “intervened”  and  the 
CIA  paid  the  Polish  government  to  become 
more  “flexible.” 

“The  CIA  provided  $X  million  to 
[Poland],”  and  the  “political  leadership  in- 
dicated that  [the]  Country  was  now  flexible 
with  regard  to  the  number  of  CIA  detainees 
at  the  facility,”  the  report  indicated.  The 
amount  of  the  payment  was  redacted. 

The  OSJI  report  described  assistance 
provided  to  the  CIA  by  25  European 
countries,  14  counties  in  Asia  and  13  in 
Africa,  as  well  as  Canada  and  Australia.  It 
described  the  most  common  form  of  as- 
sistance as  permitting  the  use  of  airspace 
and  airports,  although  six  countries  were 
listed  as  allowing  the  intelligence  agency 
to  operate  prisons  within  their  territory. 

Italy  was  the  only  nation  to  press 
criminal  charges  against  CIA  or  local 
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intelligence  agents.  In  November  2009, 
an  Italian  court  tried  and  convicted  22 
CIA  agents  and  a U.S.  military  official  in 
absentia  on  kidnapping  and  other  criminal 
charges  after  finding  them  responsible 
for  abducting  alleged  terrorism  suspects 
during  an  operation  in  Milan.  The  court 
also  convicted  seven  Italian  intelligence 
operatives,  though  five  of  those  convictions 
were  reversed  on  appeal.  Cases  against  five 
other  Italians,  including  the  head  of  the 
military  intelligence  service  and  his  deputy, 
were  dismissed  on  “state  secrets  privilege” 
grounds  prior  to  trial. 

The  CIA  was  given  authorization  to 
operate  its  network  of  secret  prisons  out- 
side U.S.  territory  within  days  of  the  9/11 
attacks,  with  President  George  W.  Bush 
signing  a directive  to  that  effect  on  Septem- 
ber 17,2001.  President  Obama  ordered  the 
secret  prisons  closed  and  the  torture  of  pris- 
oners to  cease  soon  after  he  took  office  in 
2009;  however,  the  Senate  report  noted  that 
some  facilities  are  still  operating,  including 
the  infamous  prison  at  Guantanamo  Bay, 
Cuba,  one  of  the  most  notorious  locations 
for  detaining  terrorism  suspects. 

The  OSJI  report  listed  136  prisoners 


who  had  been  secretly  detained,  names 
which  were  gleaned  from  published  govern- 
ment reports  and  media  articles.  Of  those, 
the  report  said,  46  were  released  without 
ever  being  charged  with  terrorism-related 
crimes  despite  years  of  imprisonment  and 
torture.  The  whereabouts  of  24  other  pris- 
oners were  unknown,  and  three  died  while 
in  secret  detention. 

The  OSJI  report  went  on  to  docu- 
ment assistance  provided  to  the  CIA  by 
individual  nations,  including  Egypt,  which 
by  2005  had  received  the  most  terrorism 
suspects  from  the  U.S.  - “60  or  70,”  accord- 
ing to  then- Egyptian  Prime  Minister  Abu 
Nazif.  During  the  period  covered  by  the 
OSJI  report,  Germany  recorded  the  most 
CIA  stopover  flights  transporting  terrorism 
suspects,  at  336. 

In  addition,  the  CIA  operated  up  to  20 
“black  site”  prisons  in  Afghanistan  as  well 
as  secret  facilities  in  Bosnia-Herzegovina, 
Lithuania,  Poland,  Romania  and  Thailand, 
the  report  stated.  Three  countries  - Ethio- 
pia, Morocco  and  Pakistan  - detained  CIA 
prisoners  in  their  own  prisons,  and  Djibouti 
allowed  the  detention  of  terrorism  suspects 
at  a U.S.  military  base  on  its  territory.  So- 


malia was  also  identified  as  the  location  of 
a possible  CIA  “black  site.” 

Only  14  countries  conducted  investiga- 
tions into  assistance  provided  to  the  CIA, 
and  just  four  (Australia,  Canada,  Sweden 
and  the  UK)  offered  compensation  to  il- 
legally transported  suspects.  Canada  was 
the  sole  nation  to  issue  an  apology,  to  an 
innocent  Canadian  citizen,  Maher  Arar, 
who  was  arrested  in  the  U.S.  based  on  false 
intelligence  and  flown  to  Syria,  where  he 
suffered  torture  and  lengthy  incarceration. 
Arar  was  later  cleared  of  any  connection  to 
terrorism  and  received  a CS10.5  million 
settlement  from  the  Canadian  government 
in  2007.  H 

Sources:  “Globalizing  Torture:  CIA  Secret 
Detention  and  Extraordinary  Rendition,  ” 
Open  Society  Justice  Initiative  (Feb.  2013); 
www.opensocietyfoundations.org;  www. 
ibtimes.com;  www.rt.com;  Reuters;  As- 
sociated Press;  “The  Senate  Intelligence 
Committee  Report  on  Torture:  Committee 
Study  of  the  Central  Intelligence  Agency’s 
Detention  and  Interrogation  Program,  ’’ 
U.S.  Senate  Select  Committee  on  Intel- 
ligence (Dec.  2014) 
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Alabama:  Settlement  to  Integrate 
HIV-Positive  Prisoners  Finalized 


An  Alabama  federal  district  court 
has  approved  a settlement  that  in- 
tegrates HIV-positive  prisoners  into  the 
state  prison  system’s  general  population, 
finding  it  “fair,  adequate,  and  reasonable.” 
The  change  in  the  status  of  HIV-positive 
prisoners  came  after  decades  of  litigation  on 
that  issue.  According  to  the  settlement,  full 
implementation  of  the  agreement  was  to  be 
completed  by  November  1, 2014. 

Soon  after  the  Alabama  Department 
of  Corrections  (ADOC)  began  testing 
prisoners  for  HIV  in  the  late  1980s,  it 
segregated  those  who  tested  positive  and 
designated  their  HIV  status  by  making 
them  wear  armbands.  Legal  challenges 
resulted  in  a federal  district  court  and 
the  Eleventh  Circuit  Court  of  Appeals 
upholding  that  policy.  [See:  PLN,  April 
2000,  p.14]. 

In  2011,  the  ACLU  of  Alabama  sued 
the  ADOC  to  end  the  practice  of  segregat- 
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by  David  M.  Reutter 

ing  and  discriminating  against  prisoners 
with  HIV.  In  a December  21,  2012  order, 
the  district  court  recognized  the  “chang- 
ing medical  reality  for  people  with  HIV,” 
and  held  the  ADOC’s  policy  violated  the 
Americans  with  Disabilities  Act.  The  court 
urged  the  parties  to  reach  a settlement.  [See: 
PLN,  Aug.  2013,  p.24]. 

A remedial  plan  began  to  develop  in 
early  2013  and  the  parties  entered  into 
mediation.  By  July  2013,  a settlement 
was  reached  with  a primary  agreement 
enforceable  in  federal  court  and  a private 
agreement  enforceable  in  state  court.  The 
federal  court  preliminarily  approved  the 
settlement.  After  holding  fairness  hear- 
ings in  which  10  prisoners  testified  at  the 
Limestone  Correctional  Facility  (LCF) 
and  Julia  Tutwiler  Prison  for  Women  on 
September  26, 2013,  the  court  entered  an 
order  approving  the  settlement  agreement 
four  days  later. 

First,  the  settlement  requires  dis- 
continuation of  separate  housing  for 
HIV-positive  prisoners.  It  also  lists  nearly 
five  pages  of  “rules,  polices,  protocols,  regu- 
lations, and  standard  operating  procedures” 
that  the  ADOC  has  to  revise  or  eliminate. 

An  Acute  Care  Unit  must  be  main- 
tained at  LCF.  State  prison  officials  also 
agreed  to  “cease  the  practice  of  isolating 
newly-diagnosed  HIV-positive”  prisoners. 
Training  for  both  staff  and  prisoners  on 
HIV  issues  and  relevant  policies  must  be 
provided. 

With  HIV-positive  prisoners  being 
transferred  to  other  prisons,  telemedicine 
units  are  being  installed  at  those  facilities 
“for  the  delivery  of  HIV-specific  consulta- 
tion.” Another  change  is  that  HIV-positive 
prisoners  will  be  “uniformly”  entitled  to 
work  release  opportunities  that  are  avail- 
able to  other  prisoners.  The  agreement  also 
provides  for  abolishment  of  the  ADOC’s 
most  discriminatory  practice:  Prison  of- 
ficials cannot  use  armbands  as  a “direct  or 
indirect  means  of  disclosure  of  any  inmate’s 
HIV  positive  status.” 

When  the  attorneys  in  the  class-action 
suit  moved  for  fees  in  January  2013,  they 
sought  12.1  million  in  attorney  fees  and 
$248,230  in  costs.  The  settlement  agree- 


ment provides  for  fees  and  costs  totaling 
$1.3  million,  which  is  a 44%  reduction. 
Absent  the  agreement,  the  district  court 
said  it  would  not  have  agreed  to  such  a 
drastic  reduction;  it  noted  the  attorneys 
took  on  a case  with  the  stigma  of  HIV,  the 
stigma  attached  to  prison  reform  litigation 
and  a consensus  among  many  attorneys 
that  res  judicata  applied  to  the  claims  due 
to  the  prior  ruling  by  the  Eleventh  Circuit. 
Nonetheless,  class  counsel  prevailed. 

The  district  court  acknowledged  the 
settlement  was  “by  no  means  perfect,”  but 
said  it  “will  nonetheless  make  a large  differ- 
ence for  the  members  of  the  class.” 

“[W]e’ve  been  waiting  for  this  for  a 
long  time.  We’ve  talked  about  it  over  years,” 
testified  class  representative  Dana  Harley. 
“And  just  being  able  to  be  looked  at  as  an 
individual  and  not  based  on  where  I live  or 
where  I sleep  or  where  I work  due  to  my 
HIV  status,  that’s  a big  change.” 

The  ACLU  was  pleased  with  the 
change,  too.  “Commissioner  [Kim]  Thom- 
as issued  directives  to  every  single  security 
staff  member  throughout  the  state  and 
to  all  prisoners  throughout  the  state  that 
the  department  will  have  a policy  of  zero 
tolerance  of  violence  or  abuse  or  deliberate 
violations  of  confidentiality  of  prisoners 
with  HIV,”  said  ACLU  attorney  Margaret 
Winter. 

The  case  remains  pending,  with  class 
counsel  filing  a motion  on  July  9, 2015  seek- 
ing an  award  of  $145,026.50  in  attorney 
fees  and  $6,140.66  in  costs  incurred  since 
the  district  court  approved  the  settlement. 
A phone  conference  concerning  the  fee 
motion  and  whether  the  case  can  now  be 
dismissed  due  to  compliance  by  the  ADOC 
is  scheduled  for  September  2015.  See:  Hen- 
derson v.  Dunn, U.S.D.C.  (M.D.  Ala.),  Case 
No.  2:ll-cv-00224-MHT-WC. 

According  to  the  ACLU,  Alabama, 
South  Carolina  and  Mississippi  were  the 
last  three  states  to  segregate  HIV-positive 
prisoners.  South  Carolina  ended  its  HIV 
segregation  policy  as  of  January  1,  2014; 
Mississippi  had  discontinued  a similar 
policy  in  2010. 
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Former  New  York  Prisoner  Receives  $3,375,000 
Settlement  for  Wrongful  Conviction 

by  Derek  Gilna 


A New  York  man  who  was  the  victim 
of  egregious  police  misconduct  ob- 
tained a 13.375  million  settlement  from  the 
State  of  New  York  after  serving  17  years  in 
prison  for  two  murders  he  did  not  commit. 
Martin  H.  “Marty”Tankleff  of  Long  Island 
suffered  an  unspeakable  tragedy  when  he 
awoke  on  what  should  have  been  the  first 
day  of  his  senior  year  in  high  school  to  find 
his  mother  dead  and  his  father  unconscious 
and  bleeding  heavily  from  fatal  wounds . But 
his  nightmare  was  just  beginning. 

Suffolk  County  police  detectives  K. 
James  McCready  and  Norman  Rein  fo- 
cused on  TanklefF,  then  17  years  old,  as 
the  principal  suspect  in  the  1988  murders 
of  his  parents,  although  reinvestigation  in 
future  years  by  defense  attorneys  revealed 
the  detectives  had  purposely  overlooked 
more  logical  suspects  with  whom  it  appears 
they  shared  more  than  a casual  relationship. 

In  the  course  of  their  official  police  duties 
McCready  and  Rein  began  to  spin  a web  of 
deception  that  would  eventually  ensnare  them 
after  taking  17  years  to  unravel.  During  a long 
interrogation  at  the  police  station  the  detec- 
tives lied  to  Tankleff,  telling  him  his  father  had 
awakened  from  a coma  and  named  him  as  the 
attacker.  Following  hours  of  pressure, Tankleff 
was  coerced  into  signing  a false  confession; 
while  he  later  rescinded  that  confession,  he 
was  convicted  in  1990  and  sent  to  prison. 


Investigators  hired  by  Tankleff  finally 
uncovered  the  truth  - that  two  suspects  with 
violent  criminal  histories  who  were  known  to 
the  police  investigating  the  murders  were  in 
fact  responsible  for  killing  his  parents.  A state 
appellate  court  eventually  vacated  his  convic- 
tions andTankleff  was  released  from  prison  in 
December  2007  when  all  the  evidence  became 
available  and  the  scope  of  police  misconduct 
finally  became  too  great  to  ignore. 

Tankleff  filed  a lawsuit  against  the 
State  of  New  York  in  the  Court  of  Claims 
for  wrongful  imprisonment,  with  attorney 
Barry  C.  Scheck,  a founder  of  the  Inno- 
cence Project,  as  lead  counsel.  After  years 
of  litigation  the  case  settled  in  January  2014 
for  $3,375  million.  See:  Tankleff  v.  State  of 
New  York,  Court  of  Claims  (NY),  Claim 
No.  118655,  UID  2013-045-038. 

A separate  lawsuit  filed  by  Tankleff 
against  Suffolk  County  and  Detective  Mc- 
Cready remains  pending  in  federal  district 
court.  See:  Tankleff  v.  County  of  Suffolk, 
U.S.D.C.  (E.D.  NY),  Case  No.  2:09-cv- 
01207-JS-AYS. 

Tankleff  received  a law  degree  from  the 
Touro  Law  Center  in  May  2014;  ironically, 
one  of  the  classes  he  took  was  taught  by 
one  of  the  former  prosecutors  in  his  case. 
Tankleff  said  he  plans  to  establish  a founda- 
tion to  help  wrongfully  convicted  prisoners. 

“I’ve  said  this  all  along,  that  I one  day 


want  to  become  a lawyer  and  advocate  on 
behalf  of  those  who  were  wrongfully  con- 
victed, to  make  sure  that  what  happened  to 
me  doesn’t  happen  to  anyone  else,”  he  said. 
“The  system  has  too  many  innocent  men 
incarcerated.  ” 

Additional  sources:  New  York  Times,  www. 
newsday.  com 
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$290,000  Judgment  for  Failure  to  Treat 
Ruptured  Appendix  Affirmed 


The  Fifth  Circuit  Court  of  Appeals 
has  upheld  a $290,000  judgment  in  a 
civil  rights  action  alleging  deliberate  in- 
difference to  a prisoner’s  serious  medical 
needs.  The  appellate  court’s  order  affirmed 
a Louisiana  federal  district  court  judgment 
concerning  a prisoner’s  treatment  at  the 
Morehouse  Detention  Center. 

Prisoner  Calvin  Rodrigue  submitted 
a written  request  for  emergency  services 
on  May  31,  2008.  Nurse  Dana  Grayson 
treated  his  complaint  of  abdominal  pain 
and  vomiting  with  medication.  Rodrigue 
submitted  a sick  call  request  the  next  day 
that  made  similar  complaints.  Once  again, 
Grayson  administered  medication. 

In  response  to  a sick  call  request  filed 
by  Rodrigue  on  June  3,  Grayson  gave  him 
milk  of  magnesia  to  treat  his  complaint  of 
constipation.  Two  days  later  he  submitted 
another  request  for  medical  services  to  Lt. 
Brad  Fife;  he  also  submitted  a sick  call 
request  to  Grayson.  Both  requests  said  his 
complaints  and  symptoms  were  persistent, 
and  he  believed  an  enema  was  the  proper 
treatment.  Thirty  minutes  after  Grayson 
gave  Rodrigue  an  enema  on  June  6,  he  had 
a bowel  movement. 

Rodrigue  submitted  an  emergency 
medical  services  request  on  June  10, 2008, 
and  Grayson  authorized  his  transport 
to  a hospital.  Once  there,  Rodrigue  was 
diagnosed  with  a ruptured  or  perforated 
appendix,  which  was  removed  the  same  day. 
He  underwent  two  more  surgeries  because 
sepsis  had  set  in;  he  was  not  released  from 
the  hospital  until  August  6. 

Rodrigue  filed  a civil  rights  action  that 
went  to  a bench  trial  on  Eighth  Amend- 
ment claims  against  Grayson  and  Fife. The 
district  court  held  that  “despite  persistent 
complaints  of  extreme  abdominal  pain  and 
bilious  vomiting  for  over  a week,  [Rodrigue] 
was  simply  denied  access  to  a medical  pro- 
fessional competent  to  diagnose  and  treat 
his  condition.”  It  found  Grayson’s  “conduct 
rose  to  the  level  of  a wanton  disregard  for 
Rodrigue’s  serious  medical  needs.”  As  to 
Fife,  the  court  wrote  he  “exhibited  delib- 
erate indifference  to  Rodrigue’s  medical 
condition  when  he  ignored  Rodrigue’s 
inmate  request  of  June  5, 2008.” 


by  David  Reutter 

The  court  denied  qualified  immunity 
and  found  Grayson  and  Fife  jointly  and 
severally  liable  to  Rodrigue  in  the  amount 
of  $280,000  in  compensatory  damages 
plus  $10,000  in  costs  and  interest.  They 
appealed. 

The  Fifth  Circuit  held  there  was  no 
clear  error  by  the  district  court,  including  its 
finding  that  Grayson  and  Fife  lacked  cred- 
ibility. It  also  found  the  right  complained  of 
was  clearly  established,  and  with  the  finding 
of  a constitutional  violation  the  defendants 
were  not  entitled  to  qualified  immunity.  The 
judgment  was  affirmed.  See:  Rodrigue  v. 


On  January  8,  2014,  a South  Caro- 
lina  state  court  entered  judgment  in  a 
decade-long  class-action  lawsuit,  finding 
that  mental  health  care  in  the  South  Caro- 
lina Department  of  Corrections  (SCDC) 
exposed  seriously  mentally  ill  prisoners 
to  a substantial  risk  of  harm,  and  that  the 
SCDC  knew  about  such  deficiencies  but 
“failed  to  take  reasonable  measures  to  abate 
that  risk.” 

Since  the  class-action  suit  was  filed  in 
2005  the  SCDC  has  fought  it  “tooth  and 
nail,”  spending  “hundreds  of  thousands  of 
tax  dollars,”  Judge  J.  Michael  Baxley  wrote. 
That  money  “would  be  better  expended  to 
improve  mental  health  services  delivery  in 
SCDC,”  he  noted. 

“The  evidence  in  this  case  has  proved 
that  inmates  have  died  in  the  South  Caro- 
lina Department  of  Corrections  for  lack 
of  basic  mental  health  care,  and  hundreds 
more  remain  substantially  at  risk  for  serious 
physical  injury,  mental  decompensation, 
and  profound,  permanent  mental  illness,” 
Judge  Baxley  stated  following  a five-week 
trial.  “As  a society,  and  as  citizen  jurors  and 
judges  make  decisions  that  send  people  to 
prison,  we  have  the  reasonable  expectation 
that  those  in  prison  - even  though  it  is 
prison  - will  have  their  basic  health  needs 
met  by  the  state  that  imprisons  them.  And 


Grayson,  557  Fed.Appx.  341  (5  th  Cir.2014). 

Following  remand,  the  district  court 
held  on  June  23,  2014  that  Rodrigue’s 
motion  for  attorney  fees  was  untimely,  as 
it  was  filed  more  than  14  days  after  the 
judgment  became  final;  thus,  the  motion 
was  denied. The  court  also  denied  a request 
for  prejudgment  interest  on  the  damages 
award,  again  due  to  untimeliness  - such  a 
motion  is  “effectively  a motion  to  amend 
the  judgment  under  Rule  59,  and  ...  must 
be  brought  within  twenty-eight  days  of  the 
judgment.”  See:  Rodrigue  v.  Morehouse  Det. 
Ctr.,  2014  U.S.  Dist.  LEXIS  86707.  H 


this  includes  mental  health.  The  evidence 
in  this  case  has  shown  that  expectation  to 
be  misplaced  in  many  instances.” 

The  court  cited  six  areas  of  deficiency 
that  led  to  its  finding  of  unconstitutional 
care  and  treatment  of  the  SCDC’s  3,500  se- 
riously mentally  ill  prisoners.  First,  it  found 
the  prison  system’s  mental  health  program 
was  “severely  understaffed,  particularly  with 
respect  to  mental  health  professionals.” 

Next,  mentally  ill  prisoners  were  “ex- 
posed to  a disproportionate  use  of  force  and 
segregation  (solitary  confinement)  when 
compared  with  non-mentally  ill”  prisoners. 
At  some  facilities,  force  was  used  on  up  to 
44%  of  mentally  ill  prisoners,  which  was 
“a  rate  two  and  a half  times  greater  than 
non-mentally  ill  prisoners.” 

The  court  found  that  SCDC  guards 
“routinely”  gassed  mentally  ill  prisoners 
with  pepper  spray  “in  amounts  that  exceed 
manufacturer  instructions  and  at  closer 
distances  than  the  manufacturer  directs.” 
The  SCDC  also  commonly  placed  prison- 
ers in  physical  restraints  “for  predetermined 
blocks  of  time  in  set,  four-hour  increments,” 
including  in  restraint  chairs  that  forced 
them  into  “a  painful,  ‘crucifix’  position.” 

Two  video-recorded  incidents  evi- 
denced a “broken”  mental  health  care 
system.  In  both  cases,  the  prisoners  had 


Mental  Health  Care  in  South  Carolina 
Prisons  Found  Unconstitutional 

by  David  M.  Reutter 
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cut  themselves.  One  of  the  videos  showed 
the  prisoner’s  “intestine  coming  out  of  his 
abdominal  wall”  as  guards  tightened  the 
chair’s  restraints,  which  put  “additional 
pressure  on  his  abdomen.” 

Judge  Baxley  further  found  that  the 
SCDC  lacked  a sufficient  program  to 
maintain  accurate  and  complete  treatment 
records,  that  its  screening  and  evaluation 
process  to  identify  mentally  ill  prisoners  was 
ineffective,  and  that  the  administration  of 
psychotropic  medications  was  inadequately 
supervised  and  evaluated.  Finally,  the  court 
held  the  SCDC’s  policies  and  practices 
concerning  suicide  prevention  and  crisis 
intervention  were  insufficient,  resulting  in 
unnecessary  loss  of  life.  The  order  cited  the 
death  of  prisoner  Jerome  Laudman,  who 
died  of  hypothermia  in  2008  after  spending 
11  days  in  solitary  confinement  while  naked. 

As  a remedy,  the  court  ordered  the 
SCDC  to  submit  a plan  within  six  months 
that  includes  the  development  of  screen- 
ing and  mental  health  programs,  increases 
mental  health  staff,  ensures  the  mainte- 
nance of  treatment  records  and  the  proper 
administration  and  evaluation  of  psycho- 
tropic drugs,  and  implements  a program 


to  identify,  treat  and  supervise  prisoners  at 
risk  of  suicide. 

“This  litigation  does  not  occur  in  a 
vacuum, ’’Judge  Baxley  wrote.  “What  happens 
at  the  Department  of  Corrections  impacts 
all  of  us,  whether  it  is  from  the  discharge  of 
untreated  seriously  mentally  ill  individuals 
from  prison  into  the  general  population,  or 
tremendously  increased  costs  for  treatment 
and  care  that  might  have  been  prevented,  or 
the  needless  increase  in  human  suffering  when 
use  of  force  replaces  medical  care.The  decisions 
of  our  Courts  reflect  the  values  of  our  society. 
To  that  end,  our  state  can  no  longer  tolerate  a 
mental  health  system  at  the  South  Carolina 
Department  of  Corrections  that  has  broken 
down  due  to  lack  of  finances  and  focus.” 

Following  the  court’s  ruling,  the 
SCDC  developed  a remedial  plan  and 
opened  the  Self-Injurious  Behavioral  Unit 
at  the  Kirkland  Correctional  Institution, 
for  prisoners  at  risk  of  hurting  themselves, 
in  July  2014.  On  January  15,  2015,  the 
parties  agreed  to  a plan  that  will  phase  in 
18.6  million  in  state  funding  over  a three- 
year  period  to  improve  mental  health  care, 
that  includes  “significant”  modifications  to 
SCDC  policies  and  procedures,  and  that 


requires  improved  staff  training  among 
other  provisions. 

“Implementation  of  this  plan  will  be 
a challenge  and  will  require  a great  deal 
of  cooperation,  however,  this  is  a first  step 
and  we  look  forward  to  making  our  prisons 
safer  for  the  public  servants  in  corrections, 
inmates  and  the  community,”  stated  SCDC 
Director  Bryan  P.  Stirling. 

The  first-year  installment  of  the  fund- 
ing for  the  remedial  plan  was  included 
in  the  governor’s  executive  budget.  Ad- 
ditionally, a bill  was  introduced  in  the 
state  legislature  to  treat  certain  mentally  ill 
defendants  through  mental  health  courts 
in  each  county  rather  than  sending  them 
to  prison.  The  bill,  S.426,  passed  and  was 
signed  into  law  in  June  2015. 

The  prisoners  in  the  class-action  suit  were 
represented  by  Protection  and  Advocacy  for 
People  with  Disabilities,  Inc. The  case  remains 
pending  a final  settlement.  See:  T.R.  v.  South 
Carolina  Department  of  Corrections , Court  of 
Common  Pleas,  Fifth  Judicial  Circuit  (SC), 
Case  No.  2005-CP-40-02925.  P 

Additional  sources:  www.clearinghouse.net, 
www.  thestate.  com,  www.  rehinge,  com 


“ The  REAL  Act  is  about  restoring  education  opportunities  for  our 
nation’s  prisoners  so  they  will  have  the  opportunity  to  reintegrate  as 
productive  members  of  the  community  post-incarceration.” 

— Congresswoman  Donna  F.  Edwards 

Restore  Pell  Grants  for  Prisoners 

Prison  education  is  on  the  federal  legislative  agenda  in  a way  not  seen 
since  the  mid-1990s.  For  prisoners  and  their  supporters  that  provides 
renewed  hope. 

It  is  now  time  to  act  on  that  hope:  contact  members  of  Congress 
and  urge  them  to  co-sponsor  or  support  the  REAL  Act,  H.R.  2521.  The  bill 
has  been  referred  to  the  House  Committee  on  Education  and  the  Workforce, 
which  is  chaired  by  Rep.  John  Kline.  The  ranking  Democratic  member  of 
the  committee  is  Rep.  Robert  Scott.  Both  can  be  contacted  at:  U.S.  House  of 
Representatives,  Committee  on  Education  and  the  Workforce,  2181  Rayburn 
House  Office  Building,  Washington,  D.C.  20515. 

What  else  can  you  do? 

• Contact  your  members  of  Congress  and  let  them  know  you  support  the 
REAL  Act  and  ask  them  to  support  the  bill,  too. 


Human  Rights 
Defense  Center 
supports  passing 


• Ask  friends  and  family  to  use  social  media  to  spread  the  word  and  show 
your  support  for  the  REAL  Act. 


the  REAL  Act 


• Ask  friends  and  family  to  contact  their  members  of  Congress  and  ask 

them  to  co-sponsor  and  support  the  bill.  They  can  use  this  link  to  locate 
them  online:  www.congressmerge.com/onlinedb/ 
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Ninth  Circuit  Orders  New  Trial  in  "Pink  Underwear" 
Lawsuit;  Case  Settles  for  $240,000 

by  Mark  Wilson 


On  February  13, 201 3,  in  an  amended 
ruling,  the  Ninth  Circuit  Court  of 
Appeals  ordered  a new  trial  for  the  estate 
of  a deceased  mentally  ill  prisoner,  finding 
the  district  court  had  improperly  excluded 
admissible  testimony  and  a rebuttal  closing 
argument. 

Eric  Vogel  had  been  severely  mentally 
ill  since  age  six.  He  was  removed  from 
public  school  in  the  second  grade  and 
rarely  left  the  family  residence  where  he 
lived  with  his  mother.  On  November  12, 
2001,  police  confronted  Vogel,  36,  while 
they  were  investigating  a burglary  call  in 
his  neighborhood. 

As  police  struggled  to  control  him, 
Vogel  shouted  “kill  me.”  He  calmed  down 
when  the  officers  said  they  would  grant  his 
wish  to  see  the  president. 

Instead,  charged  with  assaulting  a 
police  officer,  Vogel  was  transported  to 
a jail  run  by  Maricopa  County  Sheriff 
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Joseph  “Joe”  Arpaio.  A jail  classification 
officer  placed  a psychiatric  hold  on  Vogel 
and  a counselor  concluded  that  he  needed 
psychiatric  care. 

Vogel  was  placed  in  an  isolation  cell. 
The  next  morning  he  was  disoriented,  para- 
noid and  psychotic.  He  told  a staff  member 
that  he  was  at  the  World  Trade  Center, 
getting  messages  from  satellites. 

Later  that  day,  jailers  ordered  Vogel 
to  “dress  out,”  or  change  into  jail  clothes, 
including  pink  underwear.  According  to 
Sheriff  Arpaio,  he  makes  prisoners  wear 
pink  underwear  because  it  reduces  theft  of 
the  undergarments  when  they  are  released. 
His  critics  have  contended  that  the  under- 
wear is  simply  a means  of  humiliating  and 
emasculating  prisoners. 

When  Vogel  refused  to  change  into  the 
pink  underwear,  four  guards  restrained  and 
stripped  him,  then  forced  him  into  the  un- 
derwear and  other  jail  clothing.  Throughout 
that  violent  process,  Vogel  screamed  that  he 
was  being  gang  raped  - due  to  his  mental 
illness,  he  thought  being  placed  in  pink  un- 
derwear meant  he  was  being  raped.  He  was 
then  wheeled  to  the  jail’s  psychiatric  unit  in 
a restraint  chair;  he  remained  in  the  unit  for 
a week  before  his  mother  bailed  him  out. 

Almost  a month  later,  on  December 
6,  2001,  Vogel  and  his  mother  were  in  a 
minor  traffic  accident  and  Vogel,  fearful  of 
the  police  due  to  his  traumatic  experience  at 
the  jail,  attempted  a four-to-five  mile  walk 
back  to  his  house.  He  died  the  next  day  of 
acute  cardiac  arrhythmia. 
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Vogel’s  estate  filed  suit  in  state  court, 
alleging  that  his  death  was  proximately 
caused  by  his  treatment  at  the  jail.  “Es- 
sentially, Mr.  Vogel  died  of  a heart  attack 
caused  by  the  stress  and  intense  trauma 
triggered  by  the  November  12,2001  beating 
at  the  County  Jail,”  the  complaint  stated, 
referring  to  the  violent  “dress  out”  process. 

“The  initial  triggering  problem  is  the 
agony  he  went  through,  which  was  forc- 
ibly being  stripped  naked  [in  jail],  while 
he  believed  he  was  being  raped,  while 
he’s  screaming  he’s  being  raped,”  said  Joel 
Robbins,  one  of  the  attorneys  representing 
Vogel’s  family.  “That  created  a real  stress  on 
him.  When  he  believed  he  was  going  to  be 
handcuffed  and  taken  to  the  jail,  he  ran  and 
died  of  a heart  attack.” 

The  defendants  removed  the  case  to 
federal  court,  which  precluded  Vogel’s  fam- 
ily members  from  testifying  about  events 
at  the  jail  - including  Vogel  being  forced 
to  wear  pink  underwear  and  his  belief  that 
he  was  being  gang  raped.  The  court  also 
prohibited  the  estate’s  expert  from  testifying 
that  Vogel’s  death  was  caused,  in  part,  by  the 
jail  guards  forcibly  changing  his  clothing 
and  traumatizing  him.  The  case  went  to  trial 
and  the  jury  predictably  returned  a verdict 
for  the  defendants.  [See:  PLN,  Feb.  2014, 
p.46;  Jan.  2011,  p.16]. 

On  appeal,  the  Ninth  Circuit  reversed 
and  remanded  for  a new  trial,  finding  the 
district  court  had  improperly  excluded  tes- 
timony about  Vogel’s  state  of  mind  related 
to  his  treatment  at  the  jail,  the  impact  of  the 
forcible  clothing  change  on  his  mental  state, 
and  his  fear  that  the  pink  underwear  meant 
he  was  being  gang  raped.  The  district  court 
had  also  abused  its  discretion  in  denying  a 
rebuttal  closing  argument  by  Vogel’s  attor- 
neys. One  circuit  judge  issued  a dissenting 
opinion.  See:  Wagner  v.  County  of  Maricopa, 
706  F.3d  942  (9th  Cir. 2013),  amended,  747 
F.3d  1048  (9th  Cir.  2013),  cert,  denied. 

Following  remand,  and  before  a retrial 
was  held,  the  case  settled  on  September  10, 
2014  with  the  Maricopa  County  Board  of 
Supervisors  agreeing  to  pay  1240,000  to 
Vogel’s  estate. 

“We’re  happy  it  was  resolved  and  we 
hope  that  the  Sheriff’s  Office,  rather  than 
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spending  money  like  this  in  the  future, 
changes  the  way  they  do  business,”  Rob- 
bins stated.  “Sometimes,  it’s  better  to  bring 
medication  to  the  mentally  ill  person  than 
to  try  to  force  the  mentally  ill  person  to 
do  things  they  just  can’t  do.  This  is  not  like 
some  kind  of  highly  technical  requirement 
that  no  one  would  understand.  This  is  just 
basic  common  sense  and  human  decency.” 

Arpaio,  self-described  as  “America’s 
Toughest  Sheriff,”  is  also  one  of  the  na- 
tion’s most  abusive  lawmen.  According  to 
an  April  3,  2015  news  report,  Arpaio  has 
cost  Maricopa  County  almost  1200  million 
over  the  past  15  years  as  a result  of  “inmate 
abuses  and  misuse  of  funds  in  the  jail  system 
he  oversees.” 

PLN  has  reported  numerous  prisoner 
deaths  and  injuries  in  Arpaio’s  jails  that 
resulted  in  multi-million  dollar  verdicts 
and  settlements.  He  has  also  been  ac- 
cused of  misapplying  funds  intended  to 
improve  jail  facilities,  targeting  political 
rivals  with  baseless  investigations,  racially 
profiling  Hispanics  and  pursuing  personal 
vendettas.  Arpaio’s  deputies  even  arrested 
the  editors  of  the  Phoenix  New  Times  — a 
publication  that  regularly  criticizes  the 


Maricopa  County  Sheriff’s  Office  - on  spu- 
rious charges,  resulting  in  a 13.75  million 
settlement  in  December  2013.  [See:  PLN, 
May  2012,  p.  18;  Aug.  2008,  p.12] . 

In  April  2015,  Maricopa  County 
agreed  to  pay  $3.5  million  to  settle  a lawsuit 
filed  by  the  family  of  a developmentally 
disabled  girl  who  was  sexually  abused  by 
her  uncle.  The  sheriff’s  office  had  failed  to 
investigate  the  case  even  though  there  was 
DNA  evidence  of  the  crime;  as  a result, 
the  abuser  remained  free  for  five  years  and 
continued  to  molest  the  victim.  That  case 
was  one  of  over  400  sexual  abuse  or  assault 
cases  mishandled  by  the  sheriff’s  office. 

Arpaio  testified  in  federal  court  in 
April  2015,  trying  to  avoid  a contempt 
order  in  a lawsuit 
challenging  the  sys- 
temic  racial  profiling 
of  Hispanics  by  the 
sheriff’s  office.  Ar- 
paio admitted  he  had 
secretly  investigated 
the  wife  of  the  feder- 
al judge  hearing  the 
case,  and  asked  the 
Ninth  Circuit  Court 


of  Appeals  to  have  the  judge  disqualified. 
On  July  24, 2015,  the  federal  district  court 
ordered  U.S.  Marshals  to  seize  records 
from  the  sheriff’s  office  that  had  not  been 
turned  over  to  a court-appointed  monitor. 
The  monitor,  Robert  Warshaw,  said  he  was 
informed  that  the  records  were  going  to  be 
destroyed  and  that  sheriff’s  officials  were 
told  they  shouldn’t  “voluntarily  reveal”  the 
existence  of  the  records. 

The  contempt  proceedings  against 
Arpaio  have  been  temporarily  stayed,  but 
hopefully  will  resume  soon.  FI 

Additional  sources:  Arizona  Republic,  www. 
voactiv.com,  Phoenix  New  Times,  http:// 
talkingpointsmemo.  com 
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Social  Impact  Bonds  in  Criminal  Justice:  A Deal  We  Can't  Refuse? 

by  Jennifer  R.  Zelnick,  MSW,  ScD 


OVER  THE  PAST  SEVERAL  YEARS  THERE 

has  been  a lot  of  buzz  about  Social 
Impact  Bonds  (SIBs).  More  recently  criti- 
cisms have  emerged,  along  with  early  results 
of  SIB  projects.  This  article  will  examine 
existing  SIBs  in  the  criminaljustice  context, 
and  raise  some  concerns. 

What  are  SIBs?  SIBs  - known  also 
as  “pay  for  success”  - are  not  bonds  but 
complex,  multi-stakeholder  loans  between 
government  agencies,  investors,  interme- 
diaries, service  providers  and  evaluators  in 
which  an  investor  provides  up-front  fund- 
ing for  a specific  project  chosen  to  produce 
a specific,  cost-saving  outcome.  If  certain 
benchmarks  are  met,  up-front  loan  money 
is  re-paid  with  interest;  if  outcomes  exceed 
pre-determined  levels  of  success,  pay  for 
success  payments  are  triggered  that  increase 
investor  rewards.  The  “cashable”  cost  sav- 
ings are  key,  because  they  are  presumably 
the  source  of  revenue  used  to  pay  back  the 
investors.  SIBs  have  been  touted  as  useful 
in  areas  where  government  funds  are  tied  up 
in  remediation  to  the  exclusion  of  funding 
prevention  programs.  (This  describes  the 
general  model  of  SIBs  in  the  United  States, 
though  there  are  variations). 

Advocates  of  SIBs  speak  of  their  abil- 
ity to  transform  government  services,  but 
their  goals  aren’t  very  idealistic.  Lyndon  B. 
Johnson  introduced  the  War  on  Poverty  in 
1964,  citing  its  chief  weapons  of  attack  as 
“better  schools,  and  better  health,  and  bet- 
ter homes,  and  better  training,  and  better 
job  opportunities  to  help  more  Americans, 
especially  young  Americans. "This  was  pri- 
mary prevention  through  government  social 
welfare  policy,  propelled  by  the  success  of 
the  civil  rights  movement,  and  explicitly 
designed  to  increase  opportunity  and  pre- 
vent the  need  for  policies  and  programs  to 


mitigate  poverty  and  neglect. 

However,  times  changed.  Despite 
the  fact  that  it  was  never  fully  funded  or 
enacted,  the  backlash  against  Johnson’s 
War  on  Poverty  and  Great  Society  policy 
programs  is  in  part  what  propelled  the 
ascendancy  of  Ronald  Reagan  and  the 
attack  on  social  welfare  spending,  which 
has  persisted  ever  since.  Under  Reagan  in 
the  1980s,  the  “War  on  Poverty”  became 
the  “War  on  Drugs,”  which  along  with 
mandatory  minimum  sentencing  laid  the 
groundwork  for  mass  incarceration  and 
racial  disparities  in  our  criminal  justice 
system.  These  days,  structural  inequalities 
play  a huge  role  in  determining  who  is  more 
likely  to  be  imprisoned,  as  well  as  individual 
and  community  opportunities  for  success. 

But  structural  inequalities  and  im- 
proving opportunities  are  not  the  focus 
of  SIBs.  SIBs  in  criminal  justice  focus  on 
what  might  be  called  “secondary  prevention” 
- reducing  recidivism,  preventing  incarcera- 
tion for  those  already  at-risk  and  increasing 
employment  in  the  same  populations. Those 
are  useful  goals  and  individuals  may  benefit 
from  these  services,  but  such  projects  are 
not  going  to  address  the  social  issues  that 
disadvantage  huge  swaths  of  American 
communities.  However,  the  model  of  SIBs, 
with  a narrow  focus  on  pay  for  success 
outcomes  and  cashable  savings,  precludes 
investment  in  primary  prevention.  The 
cashable  savings  of  criminal  justice  SIBs 
include  the  cost  of  prison  stays  and  in  some 
cases  the  cost  of  public  work  that  would 
be  replaced  by  “work  crews”  of  formerly 
incarcerated  people.  It  does  not  seem  likely 
that  fixing  underlying  structural  inequalities 
results  in  short-term  cashable  savings. 

Another  important  legacy  of  the  Reagan 
era  and  the  years  of  attacks  on  public  social 


welfare  expenditures  is  the  expanded  role  of 
the  private  sector  in  social  welfare  policy.  Ex- 
periences with  prison  privatization,  and  more 
recently  of  probation  and  parole  services, 
are  rife  with  reasons  why  injecting  profit 
motives  into  public  services  runs  counter  to 
the  public’s  interests.  In  addition  to  outright 
privatization  of  social  welfare  services,  gov- 
ernment contracting  has  also  been  influenced 
by  business  practices.  Performance-based 
contracts,  which  pay  service  providers  based 
on  outcomes  rather  than  service  delivery 
outputs,  have  been  widely  adopted.  SIBs 
create  a new  avenue  for  privatization  of  social 
welfare  through  financing;  John  Roman,  a 
senior  fellow  at  the  Justice  Policy  Center  at 
the  Urban  Institute  and  an  SIB  advocate,  has 
called  SIBs  “performance-based  contracting 
on  steroids.” 

SIBs  have  support  at  the  highest  level 
of  government.  In  2009  the  Obama  admin- 
istration introduced  a social  innovation  fund 
to  spur  private  investment  in  social  problems 
and  make  up  for  “limited  taxpayer  dollars.” 
At  a time  when  Republicans  and  Democrats 
can’t  seem  to  agree  on  anything,  a federal 
SIB  bill,  H.R.4885  (the  Social  Impact  Bond 
Act),  introduced  in  June  2014,  enjoyed  bi- 
partisan support.  The  Social  Impact  Bond 
Act  promoted  SIBs  by  directing  the  Treasury 
Department  to  seek  SIB  proposals  from 
state  and  local  governments,  though  the  bill 
failed  to  pass.  A Harvard  Kennedy  School 
Social  Impact  Bond  incubator  is  one  of  the 
most  popular  programs  among  students, 
and  provides  “technical  assistance”  to  states 
considering  SIBs. 

There  are  at  least  four  criminal/juvenile 
justice  SIBs  in  the  United  States  and  UK: 

• The  first-ever  SIB  at  HMP  Peterbor- 
ough (a  private  prison  run  by  Sodexo  Justice 
Services)  launched  in  the  UK  in  2010. 
The  project  intermediary,  Social  Finance, 
Inc.,  went  on  to  become  a prominent  SIB 
consultant.  The  goal  of  the  SIB  (dubbed 
“One  Service”)  was  to  reduce  recidivism 
at  Peterborough  by  10%  in  3 cohorts  over 
a 3-4  year  period.  Seventeen  charitable 
foundation  investors  loaned  £5  million  to 
the  project,  with  a potential  rate  of  return 
of  7.5-13%.  The  intervention  method  in- 
cluded an  intensive  case-management  and 
peer  support  model  to  link  offenders  with 
services/ supports  to  ease  community  reen- 
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try  after  serving  short  terms  (12  months  or 
less)  in  prison. 

• The  first  U.S. -based  SIB  launched 
in  2012  and  aimed  to  reduce  recidivism 
among  adolescent  offenders  at  New  York 
City’s  Rikers  Island  jail  by  10%.  The  one- 
year  recidivism  rate  for  juveniles  was  almost 
50%. The  project,  the  Adolescent  Behavioral 
Learning  Experience,  is  funded  by  a 19.6 
million  investment  from  Goldman  Sachs 
and  backed  by  a 17.2  million  guarantee  from 
Bloomberg  Philanthropies. The  intermediary 
(MDRC),  service  provider  (Osborne  Group) 
and  evaluator  (Vera  Institute  of  Justice)  are 
all  experienced  in  prison-related  research  and 
services.  If  successful,  the  Rikers  project  will 
pay  out  as  much  as  a $2.1  million  return  to 
investors.  The  program  at  Rikers  is  based  on 
Moral  Reconation  Therapy  (MRT),  a form 
of  cognitive  behavioral  therapy. 

• In  December  2013,  New  York  State 
launched  an  SIB  targeted  to  reduce  recidi- 
vism, increase  employment  and  maximize 
participation  in  transitional  employment 
among  2,000  formally  incarcerated  indi- 
viduals in  New  York  City  and  Rochester. 
Social  Finance,  Inc.  is  the  intermediary,  and 
project  funds  include  $13.5  million  from 


Bank  of  America,  which  raised  money  from 
over  40  investors.  The  project  also  received 
funds  from  the  U.S.  Department  of  Labor’s 
Workforce  Innovation  Fund.  The  interven- 
tion - comprehensive  employment  services 
including  training,  transitional  employment 
and  job  placement  - is  provided  by  the 
Center  for  Employment  Opportunities. 

•In  January  2014,  Massachusetts 
launched  an  SIB  to  reduce  incarcera- 
tion by  40%  among  highly  at-risk  youth. 
The  intermediary  in  this  project  is  Third 
Sector  Capital  Partners  along  with  New 
Profit,  Inc.,  with  a $27  million  investment 
from  Goldman  Sachs  and  several  private 
foundations.  The  intervention,  consisting 
of  training  in  job  readiness,  educational 
readiness  and  life  skills  among  at-risk 
youth,  will  be  delivered  by  ROCA  (a  long- 
standing, highly  respected  service  provider). 
Like  New  York  State,  Massachusetts  also 
received  funding  from  the  Department  of 
Labor’s  Workforce  Innovation  Fund. 

Thus  far  there  have  been  few  actual 
results.  In  August  2014,  the  HMP  Peter- 
borough SIB  failed  to  meet  the  benchmark 
for  its  first  pay  for  success  payment  to 
investors  (they  achieved  an  8.8%  decrease 


in  reconvictions,  not  the  10%  required  to 
trigger  the  payment).  Earlier  in  the  year, 
the  UK  Ministry  of  Justice  announced  a 
country-wide  roll-out  of  a reentry  program 
modeled  on  the  Peterborough  intervention, 
forcing  the  cancellation  of  the  third  SIB 
cohort  because  the  national  roll-out  elimi- 
nated the  control  group  needed  to  evaluate 
the  Peterborough  program. 

While  SIB  advocates  have  spun  both 
developments  as  a success  (the  government 
adopting  the  model  “proves”  that  SIBs  can 
spur  innovation  and  policy  change,  and  the 
project  is  still  geared  to  meet  a lower  target 
of  a 7.5%  decrease  in  reconvictions  for  a pay 
for  success  payout  when  it  ends  in  2016),  it 
hardly  seems  like  strong  evidence  for  the  SIB 
model.  In  fact,  it  appears  that  providing  the 
intervention  without  investor  payouts  makes 
more  sense  than  the  SIB  approach.  Despite 
the  absence  of  results,  the  emergence  of  spe- 
cific SIBs  allows  for  a grounded  critique  of 
such  projects,  which  includes  the  following. 

• Cost:  Because  of  the  layers  of  con- 
tracting and  complexity,  SIBs  entail  extra 
costs  (legal,  evaluation,  project  manage- 
ment) beyond  service  delivery.  If  a program 
shows  results,  isn’t  it  cheaper  for  the  gov- 
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Social  Impact  Bonds  (cont.) 


ernment  to  just  borrow  the  money  itself, 
especially  given  the  high  rates  of  return  to 
private  investors? 

• Risk:  One  of  the  key  arguments  for 
undertaking  an  SIB  is  that  governments 
cannot  afford  to  risk  funding  prevention 
services.  Yet  investors  seem  risk  adverse  too, 
only  wanting  to  invest  in  SIB  interventions 
that  have  been  proven  to  work  based  on 
extensive  study,  and  demanding  foundation 
funds  to  back  their  investments. 

• Performance-based  Contracting:  SIBs 
codify  rigid  metrics  that  link  outcomes 
and  pay  for  success  financial  returns,  but 
metrics  have  led  to  problems  in  other 
performance-based  contracts,  such  as 
creaming/cherry-picking  (serving  those 
more  likely  to  succeed),  perverse  incen- 
tives to  “cook  the  books”  and  narrowing  the 
scope  of  services  to  the  identified  outcomes 
despite  the  complex  needs  of  service  users. 

• Accountability:  Who  has  a say  in 
choosing  SIB  projects?  Once  a project  is 
outsourced  to  the  SIB  model,  what  de- 
termines public  accountability?  As  private 
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contracts,  SIBs  are  not  transparent  or  ac- 
countable to  the  public. 

• Ethics:  What  are  the  ethical  implica- 
tions of  creating  a profit  incentive  based  on 
saving  money  on  services  for  needy,  vulner- 
able and  disenfranchised  populations? 

• Public  Interest:  The  public  should 
be  concerned  about  SIBs  as  taxpayers  and 
citizens.  Do  we  want  our  tax  dollars  to  go 
to  private  investors  in  the  form  of  profit,  or 
would  we  prefer  that  any  savings  stay  in  the 
public  system  to  reinvest  in  the  public  good? 

• Human  Rights:  SIBs  are  developed 
for  fragile  clients  with  limited  rights  who 
have  no  voice  in  their  development,  yet  lack 
oversight  for  the  needs  of  these  populations. 
Service  users  and  frontline  providers  should 
have  a say.  For  example,  former  recipients  of 
Moral  Reconation  Therapy  (the  interven- 
tion used  in  the  Rikers  Island  SIB)  and 
frontline  service  providers  have  been  critical 
of  MRT  as  an  adequate  and  appropriate 
intervention,  but  there  is  no  place  for  such 
criticisms  in  SIB  development. 

• &ro^>e:SIBs  do  not  enhance  the  ability  of 
government  agencies  to  address  the  core  issues 
behind  social  problems;  instead,  they  constrain 
possible  solutions  to  secondary  prevention 
measures  that  can  potentially  generate  short- 
term, high  rates  of  return  in  a performance 
management  framework.  There  are  viable 
alternative  approaches  to  reduce  recidivism 
(e.g.,  rolling  back  policies  that  increase  arrests 
for  low  level  crimes)  and  to  free  up  money  tied 
up  in  costly  remediation  for  other  purposes 
(e.g.,  the  Maryland  Opportunity  Compacts, 
which  shift  savings  in  remedial  public  service 
areas  to  prevention  services). 

Currently,  given  the  desperate  need  for 
funding  among  service  providers,  the  lack  of 
taxpayer  dollars  for  social  welfare  needs,  bi- 
partisan government  support  and  support 
among  liberal  think-tanks  and  foundations, 
SIBs  seem  like  the  proverbial  “deal  we  can’t 
refuse.”  Voices  closer  to  the  ground  hint  that 
exuberance  may  not  be  universally  shared. 
At  a 2013  forum  on  SIBs  convened  by  the 
Prisoner  Reentry  Institute  at  the  John  Jay 
College  of  Criminal  Justice,  representa- 
tives from  the  Rikers  Island  SIB  project 
countered  advocates  with  the  reality  from 
the  frontlines,  where  implementation  of  the 
program  was  messy  and  slow,  and  providers 
doubted  the  efficacy  of  “one  small  interven- 
tion” - however  evidenced-based  it  was.  A 
New  York  City  leader  in  Mayor  Michael 
Bloomberg’s  administration  noted,  “if  we 
had  the  ability  to  invest  in  new  programs 


within  the  city  budget,  then  why  would  we 
do  this?”  These  voices,  largely  absent  from 
the  larger  discussion  of  SIBs,  indicate  luke- 
warm support  at  the  implementation  levels. 

“I’m  not  saying  that  the  market  is  evil,” 
said  Mark  Rosenman,  professor  emeritus  at 
the  Union  Institute  and  University  in  Cin- 
cinnati, who  was  quoted  by  the  New  York 
Times.  “But  I am  saying  when  we  get  into  a 
situation  where  we  are  encouraging  invest- 
ment in  order  to  generate  private  profit  as 
a substitute  for  government  responsibility, 
we’re  making  a big  mistake.” 

One  of  the  best  things  that  might  de- 
velop out  of  the  SIB  phenomena  would  be 
to  focus  attention  on  the  contracting  process 
and  augment  it  with  a real,  community-based 
dialogue  among  service  providers,  advocates, 
current  and  formerly  incarcerated  people  and 
their  families  about  publicly-funded  social 
welfare  services.  In  order  to  prevent  abuse  of 
taxpayer  funds  and  perverse  incentives,  and 
to  promote  human  rights  and  investments 
in  public  policy  interventions,  we  need  to 
educate  ourselves  and  make  demands  of 
performance-based  contracts. 

Recently  the  American  Federation  of 
State,  County  and  Municipal  Employees 
( AFS CM E),  which  opposes  Social  Impact 
Bonds,  issued  a set  of  “guardrails”  to  guide 
decision-making  around  SIBs  - which  is  a 
useful  model  for  other  groups  that  want  to 
develop  standards  for  their  specific  popula- 
tions, services  and  public  policy  interests. 

Maybe  we  can’t  refuse  the  deal,  but  we 
can  at  least  get  a seat  at  the  negotiations. 

Jennifer  R.  Zelnick  is  Associate  Professor  and 
Social  Welfare  Policy  Chair  at  the  Touro  Col- 
lege Graduate  School  of  Social  Work  in  New 
York  City.  She  has  an  MSW  in  community 
organizing  and  planning,  and  a doctorate  in 
work  environment  policy.  Her  research focuses 
on  the  impacts  of  privatization  and  workplace 
restructuring  on  the  work,  health  and  well- 
being of  health  and  human  service  workers. 
She  provided  this  article  exclusively  for  PLN. 

Ed.  Note:  According  to  recent  news  reports, 
the  2012  SIB  to  reduce  recidivism  rates  for 
juvenile  offenders  at  the  Rikers  Island  jail 
complex  was  terminated  by  the  Vera  Institute 
of  Justice  in  June  2015  after  it  failed  to  meet 
the  project's  goal  of  reducing  repeat  offenses 
by  10%,  resulting  in  a $1.2  million  loss  for 
investor  Goldman  Sachs.  Another  partner  in 
the  failed  SIB,  Bloomberg  Philanthropies,  lost 
$6  million  in  grant funds. 
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Federal  Court  Orders  Cameras  to  Cover 
Blind  Spots  at  North  Carolina  Prison 

by  David  Reutter 


On  August  22, 2013,  a North  Caro- 
lina  federal  district  court  ordered 
attorneys  representing  the  state  prison 
system  to  present  a plan  to  ensure  adequate 
security  camera  coverage  at  the  Central 
Prison  in  Raleigh.  The  court’s  order  was 
aimed  at  preventing  incidents  like  those 
alleged  in  an  ongoing  lawsuit  brought  by 
eight  prisoners  held  in  solitary  confinement. 

The  suit  claims  that  guards  handcuff 
and  shackle  prisoners  and  remove  them 
from  their  segregation  cells  in  Unit  One 
to  take  them  to  the  “desert”  - blind  spots 
outside  the  view  of  security  cameras  - to 
administer  severe  beatings.  In  some  cases, 
the  beatings  result  in  broken  bones  and 
other  serious  injuries. 

For  example,  one  of  the  plaintiffs, 
prisoner  Jerome  Peters,  claimed  that  on 
December  3,  2012  he  was  being  escorted 
back  to  his  solitary  confinement  cell  when 
he  was  diverted  to  a “desert”  area.  Once  ofF 
camera,  a guard  hit  him  in  the  jaw  while 
another  grabbed  his  leg  to  pull  him  to  the 
ground.  A third  guard  then  joined  in. 

While  handcuffed  behind  his  back, 
Peters  said  he  was  kicked,  stomped  and 
beaten  as  the  guards  shackled  his  feet;  he 
suffered  fractures  in  his  face,  hands  and 
pelvic  area.  A nurse  initially  treated  him 
with  Tylenol.  Eventually,  he  was  seen  in 
the  prison  hospital  and  transferred  to  an 


outside  medical  center. 

His  injuries  were  so  severe  that  he  spent 
months  in  a wheelchair.  When  he  arrived 
to  testify  in  court  in  August  2013,  Peters 
hobbled  in  with  the  assistance  of  a walker. 
The  abuse  he  described  was  not  an  isolated 
incident;  according  to  the  lawsuit,  other 
prisoners  suffered  blunt-force  injuries  and 
concussions  after  being  beaten  by  guards. 

“For  years,  the  inmates  of  Unit  One 
have  pursued  every  avenue  available  to  them 
to  put  an  end  to  the  violence  that  is  routinely 
inflicted  upon  them.  They  have  filed  griev- 
ances, engaged  in  letter  writing  campaigns 
to  public  officials,  gone  on  hunger  strikes, 
and  exhausted  all  of  the  administrative 
remedies  available  to  them. The  violence  has 
not  stopped, ’’wrote  Elizabeth  G.  Simpson,  a 
lawyer  with  North  Carolina  Prisoner  Legal 
Services,  in  a pre-trial  pleading. 

Attorneys  for  the  state  argued  that 
guards  sometime  need  to  use  force  on 
the  prisoners  held  in  solitary  confine- 
ment, noting  the  eight  prisoner  plaintiffs 
had  received  a combined  583  disciplinary 
infractions.  “The  inmates  housed  on  Unit 
One  are  violent,  unpredictable,  and  exhibit 
little  impulse  control,  so  they  are  extremely 
difficult  to  control,”  the  state  attorneys  said. 

The  lawsuit  also  alleges  former  Central 
Prison  administrators  Gerald  J.  Branker  and 
Kenneth  Lassiter  failed  to  preserve  camera 


images  that  might  help  prove  the  prisoners’ 
claims,  and  that  they  failed  to  fully  investi- 
gate allegations  of  excessive  force.  Lassiter 
was  promoted  in  May  2013  and  is  now  the 
director  over  12  prisons  in  North  Carolina’s 
central  region.  Branker  had  retired  in  2011, 
following  news  reports  of  an  internal  review 
that  found  mentally  ill  prisoners  at  Central 
Prison  were  placed  nude  in  feces-smeared, 
roach-infested  segregation  cells. 

The  federal  court  ordered  the  parties  to 
work  out  a plan  to  ensure  that  blind  spots  at 
Central  Prison  receive  video  camera  cover- 
age, and  that  digital  videos  are  kept  long 
enough  to  allow  investigation  of  prisoner 
complaints. 

“They’re  in  your  control, ”U.S.  District 
Court  Judge  Terrance  Boyle  told  attorneys 
for  the  state.  “It’s  not  like  they  can  send  you 
a postcard  or  email  when  a problem  arises.” 

The  district  court  later  denied  the 
defendants’  motions  to  dismiss,  and  the 
lawsuit  remains  pending  a summary  judg- 
ment motion  filed  by  the  state  on  March 
30, 2015.  The  prisoners  are  represented  by 
Simpson  and  other  attorneys  with  North 
Carolina  Prisoner  Legal  Services.  See: 
Corbett  v.  Branker , U.S.D.C.  (E.D.  NC), 
Case  No.  5:13-ct-03201-BO.  PI 

Additional  sources:  www. newsobserver.com , 
www  jailtraining,  org,  www.  wral.  com 
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Oregon  Workgroup  Recommends  Strategies 
to  Deal  with  Prison  Medical  Care  Costs 


STATE  OFFICIALS  IN  OREGON  CONTINUE 

to  grapple  with  the  rising  cost  of  pris- 
oner health  care,  which  largely  stems  from 
a rapidly-expanding  population  of  elderly 
prisoners  who  have  costly  physical  and 
mental  health  care  needs. 

Over  the  past  decade,  the  share  of  the  Or- 
egon Department  of  Corrections’  (ODOC) 
budget  devoted  to  medical  care  has  ballooned 
to  1203.9  million,  part  of  a whopping  39% 
jump  in  overall  prison  spending  according  to 
ODOC  spokeswoman  Liz  Craig.  Nearly  all 
of  the  prison  system’s  biennial  budget  is  paid 
from  the  state’s  tax-supported  general  fund. 

“It  is  not  diminishing;  it  is  growing,” 
said  state  Senator  Jackie  Winters,  who 
co-chairs  the  Oregon  legislature’s  budget 
subcommittee  on  public  safety.  Just  10  years 
ago,  Oregon  spent  $50.4  million  on  prisoner 
health  care.  [See:  PLN,  Sept.  2012,  p.  16] . 

“It  was  one  thing  when  we  had  only  a 
couple  of  institutions  and  everyone  was  housed 
here  in  Salem, ’’saidWinters. “It’s  anotherthing 
to  have  14  ‘cities’ with  14,000  inmates.” 

In  response  to  the  increase  in  medical 
expenses,  the  legislature  created  a Work- 
group on  Corrections  Health  Care  Costs  to 
examine  prison  and  jail  spending  on  medi- 
cal care.  “My  intent  in  putting  a workgroup 
together  is  to  bend  that  cost  curve  and  reduce 
costs  through  efficiencies, ’’Winters  said. 

The  workgroup’s  interim  report,  issued  on 
February  5, 2014,  revealed  that  between  2006 
and  2012,  the  ODOC  experienced  a 129% 
increase  in  the  number  of  prisoners  suffering 
from  cardiovascular  conditions,  the  single 
greatest  statistical  increase.  The  report  also 
noted  a 91%  increase  in  the  number  of  prison- 
ers with  respiratory  illnesses,  a 48%  increase  in 
diabetic  prisoners,  a 19%  increase  in  Hepatitis 
C cases  and  a 17%  increase  in  the  number  of 
prisoners  with  HIV/AIDS.  By  contrast,  the 
overall  prison  population  grew  just  7.2%. 

“Combine  the  length  of  stay  in  prisons 
with  the  aging  population,  and  individuals 
who  come  into  the  system  are  already  sick, 
you  have  people  in  their  70s  with  acute  ill- 
nesses,” Winters  said. 

The  workgroup  also  determined  that 
as  of  October  21,  2013,  nearly  16%  of 
the  state’s  14,600  prisoners  suffered  from 
severe  mental  illness.  That  number  jumped 


by  Mark  Wilson 

ten  percent  in  the  previous  seven  years,  ac- 
cording to  ODOC  statistics.  Additionally, 
74%  of  prisoners  suffered  from  severe  or 
moderate  drug  or  alcohol  addiction. 

Culminating  a series  of  five  meetings 
around  the  state,  the  workgroup’s  final 
report,  published  on  December  31,  2014, 
listed  a number  of  recommendations  de- 
signed to  help  curtail  the  increase  in  prison 
health  care  spending.  The  report  noted  that 
some  of  the  recommendations  had  already 
been  adopted  while  others  were  under 
consideration.  A few  were  abandoned  as 
impractical  or  unwieldy. 

The  report  identified  two  areas  where 
the  ODOC  faced  the  greatest  challenge: 
providing  medical  care  in  prisons  in  remote 
regions  of  the  state,  and  implementing  pro- 
cedures that  would  require  private  health 
insurers  to  continue  providing  benefits  to 
offenders  after  they  are  incarcerated. 

“The  Workgroup  heard  testimony  that 
recruiting,  especially  in  rural  areas,  is  a se- 
rious challenge  for  [ODOC],”  the  report 
noted.  Therefore,  the  state  was  urged  to 
explore  “incentives  to  include,  but  not  lim- 
ited to,  loan  forgiveness  and  repayment,  as 
well  as  the  review  of  salaries  for  individuals 
willing  to  work  in  rural  areas.” 

The  workgroup  also  recommended  de- 
laying the  implementation  of  state  legislation 
that  would  prevent  health  insurance  compa- 
nies from  dropping  coverage  for  people  after 
they  are  incarcerated.  “This  concept  would 
require  the  department  to  create  a new  unit 
assigned  with  the  task  of  providing  billing 
services  - something  with  which  DOC  has 
no  experience,”  the  report  said. 

“It  would  also  require  an  Electronic 
Health  Records  system  in  order  to  ‘code’ 
medical  interactions  properly.  Finally,  the 
staffing  and  apparatus  required  to  track 
individual  insurance  plans,  track  family 
premium  payments,  and  assess  billing  in 
the  context  of  pharmaceutical  formularies 
would  be  substantial.” 

The  report  also  addressed  the  ODOC’s 
decision  to  move  forward  with  a plan  to 
implement  a “prison-to-community  con- 
nection for  all  aspects  of  health  care.” 

“Discussion  in  this  area  focused  pri- 
marily on  the  importance  of  uninterrupted 


public  assistance  for  adults  in  custody  transi- 
tioning into  the  community, ’’the  workgroup 
said.  “The  department  is  currently  applying 
for  Medicaid  on  behalf  of  the  adults  in 
custody  that  are  preparing  for  release.”  In 
addition,  the  report  recommended  hiring  a 
full-time  ODOC  Offender  Management 
and  Rehabilitation  Division  employee  “to 
accommodate  the  volume  of  activity  required 
to  make  this  program  a continued  success.” 

Other  recommendations  included  con- 
verting the  prison  system’s  medical  database 
to  an  Electronic  Health  Records  system, 
a process  that  is  ongoing;  conducting  a 
nutritional  review  of  food  and  associated 
costs;  investigating  the  benefits  and  issues 
of  allowing  tattooing  for  state  prisoners;  and 
investigating  issues  related  to  mandatory 
hepatitis  C testing  for  all  adult  prisoners 
when  they  enter  the  prison  system.  Such 
tests  are  currently  voluntary. 

The  workgroup  abandoned  recommen- 
dations to  analyze  an  expansion  of  a Board 
of  Parole  program  that  allows  prisoners  to 
request  early  medical  release,  plus  a plan 
that  would  have  required  state-mandated 
prison  exercise  programs.  The  workgroup 
suggested  moving  ahead,  however,  with  a 
Chronic  Disease  Self-Management  Pro- 
gram that  provides  training  to  prisoners 
who  suffer  from  chronic  health  issues. 

“Participation  [in  the  self-management 
program]  is  a major  incentive  as  it  allows  for 
a greater  level  of  autonomy,  creativity,  and 
self-actualization  within  a prison  setting  for 
those  involved,”  the  report  noted. 

The  Workgroup  on  Corrections  Health 
Care  Costs  was  comprised  of  two  state  sena- 
tors, two  representatives  and  officials  with  the 
ODOC,  the  Oregon  Youth  Authority  and  the 
Oregon  Health  Authority.  Six  other  mem- 
bers were  appointed  by  then-Govemor  John 
Kitzhaber,  himself  a former  physician;  Kitzha- 
ber  resigned  from  office  in  February  2015  amid 
a scandal  involving  his  fiancee  that  resulted  in 
state  and  federal  criminal  investigations. 

Sources:  Statesman  Journal;  www.oregon. 
gov;  www.foxnews.com;  Workgroup  on 
Corrections  Health  Care  Costs,  Report  to 
the  Interim  Committee  of  the  Legislative 
Assembly  (Feb.  5,  2014  and  Dec.  31,  2014) 
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Rejecting  Foreign  Language  Letters  after  Interpretation 
May  Violate  Prisoner's  Rights 


A Michigan  federal  district  court 
denied  summary  judgment  to  prison 
officials  in  a civil  rights  action  involving 
First  Amendment  violations.  State  pris- 
oner Ali  Musaid  Muthana  alleged  that  his 
incoming  and  outgoing  mail  was  destroyed 
because  it  was  written  in  a foreign  language 
that  could  not  be  interpreted  by  prison  staff; 
the  case  eventually  settled,  with  the  defen- 
dants agreeing  to  make  policy  changes  and 
paying  attorney  fees  and  costs. 

Letters  to  and  from  Muthana’s  family 
were  written  in  Arabic,  and  under  Michi- 
gan Department  of  Corrections  (MDOC) 
Policy  Directive  05.03.118,  prison  officials 
were  stopping  and  destroying  his  mail.  The 
district  court  found  the  policy  prohibits 
prisoners  from  receiving  “[MJail  written 
in  code,  or  in  a foreign  language  that  can- 
not be  interpreted  by  institutional  staff...” 
If  prison  staff  are  unavailable,  the  “facility 
head  may  authorize  the  use  of  another  reli- 
able interpreter,”  but  prisoners  may  not  be 
used  for  that  purpose. 

Muthana  obtained  the  assistance  of 
the  American  Friends  Service  Committee 
(AFSC)  in  translating  his  letters.  Once 
translated,  the  translation  and  original  let- 
ters were  forwarded  to  the  prison  mailroom. 
Prison  officials,  however,  rejected  the  letters 
and  returned  them  to  AFSC  because  they 
included  the  originals  written  in  a foreign 
language. 

In  reviewing  the  defendants’  motion 
for  summary  judgment,  the  court  held  the 
MDOC  policy  was  supported  by  a legiti- 
mate penological  interest.  It  also  found  that 
prisoners  have  a First  Amendment  right  to 
communicate  with  people  outside  of  prison. 

“Additionally,  prisoners  who  are  not 
fluent  in  English  are  even  more  isolated 
while  incarcerated  in  prison,  making  it  more 
important  for  them  to  maintain  communi- 
cation with  friends  and  family,”  the  district 
court  wrote. 

The  court  ruled  there  was  an  absence 
of  information  regarding  the  denial  of 
Muthana’s  request  to  receive  translated 
versions  of  his  letters  from  AFSC,  which 
created  an  issue  of  fact  requiring  denial  of 
the  defendants’ summary  judgment  motion 
on  the  First  Amendment  claim. 


by  David  M.  Reutter 

As  Muthana  had  “failed  to  allege  facts 
showing  he  was  different  from  similarly 
situated  prisoners,”  his  Equal  Protection 
claims  were  dismissed.  However,  the  court 
found  his  retaliation  claim  could  proceed. 

Muthana  alleged  he  was  transferred 
from  the  Marquette  Branch  Prison  to 
the  Alger  Maximum  Correctional  Facil- 
ity in  retaliation  for  filing  a grievance  on 
the  mail  issue.  The  court  found  prison 
officials  presented  no  evidence  to  show 
the  transfer  was  for  reasons  other  than  to 
prevent  Muthana  from  having  “his  letters 
translated  by  another  party.”  Finally,  it 
held  the  defendants  were  not  entitled  to 
qualified  immunity. 

After  Muthana  was  appointed  pro 
bono  counsel,  the  parties  agreed  to  a settle- 
ment in  September  2014  that  included  a 
change  in  Policy  Directive  05.03.118,  to 


In  December  2013,  the  Juvenile  Law 
Center,  a non-profit  public  interest  law 
firm  based  in  Philadelphia,  won  a 1400,000 
settlement  on  behalf  of  two  adolescents 
who  spent  months  in  solitary  confinement 
in  New  Jersey’s  juvenile  justice  system. 
Advocates  hoped  the  settlement  would 
help  bring  an  end  to  solitary  for  juveniles 
in  the  state.  The  juvenile  justice  system  “is 
supposed  to  rehabilitate  kids.  And  there’s  a 
ton  of  evidence  that  isolation  harms  kids,” 
noted  Prof.  Sandra  Simkins,  director  of  the 
Children’s  Justice  Clinic  at  Rutgers  School 
of  Law. 

One  of  the  youths  who  filed  the  federal 
lawsuit,  Troy  Donini,  was  diagnosed  as 
mentally  ill  when  he  entered  New  Jersey’s 
juvenile  justice  system  in  February  2009,  a 
month  before  his  16th  birthday.  Part  of  his 
diagnosis  was  post  traumatic  stress  disorder, 
bipolar  disorder  and  psychosis  according  to 
court  filings,  which  stated  Troy  was  kept  in 
isolation  for  at  least  178  of  the  225  days  he 
was  in  the  juvenile  system.  That  included 
being  locked  up  for  22  consecutive  days 


ensure  that  translation  services  are  available 
through  a private  vendor  at  the  MDOC’s 
expense.  If  no  such  services  are  available, 
correspondence  in  need  of  translation  will 
be  forwarded  within  one  business  day  to  the 
Office  of  Legal  Affairs , which  will  “contact 
the  appropriate  consulate  or  embassy  and 
request  a translation.  Any  response  from  the 
consulate  or  embassy  will  be  forwarded  to 
the  facility  and  the  prisoner.” 

The  settlement  did  not  include  mon- 
etary damages,  but  the  defendants  agreed 
to  pay  $45,000  in  attorney  fees  and  costs. 
Muthana  was  represented  by  appointed 
counsel  Daniel  E.  Manville,  director  of  the 
Civil  Rights  Clinic  at  the  Michigan  State 
University  College  of  Law.  See:  Muthana 
v.  Hofbauer,X].'$).T).C.  (W.D.  Mich.),  Case 
No.  2:ll-cv-00132-GJQ:TPG;  2013  U.S. 
Dist.  LEXIS  44407. 


when  he  was  only  allowed  out  for  show- 
ers. The  other  plaintiff  in  the  case,  O’Neill 
Santiago,  15,  spent  50  days  in  solitary 
confinement. 

The  lawsuit  alleged  that  while  Troy  was 
in  almost  continuous  isolation  he  was  not 
allowed  any  personal  property  and  halluci- 
nated that  a “lady”  told  him  to  hurt  himself. 
He  exhibited  other  signs  of  mental  illness, 
including  self-mutilation  and  injuries  in- 
flicted by  banging  his  head  against  a wall. 

“Children  can  live  in  rooms  of  all  sizes. 
They  can  have  bedrooms  of  all  sizes.  I think 
the  issue  is  this  was  a barren  cell,  a concrete 
slab  to  sleep  on,”  said  Marsha  Levick,  deputy 
director  of  the  Juvenile  Law  Center.  “There’s 
no  question  there  were  occasions  when  he 
had  no  mattress,  no  blankets  or  sheets.” 

The  complaint  alleged  that  Troy  was 
“confined  to  a seven-foot-by-seven-foot  ce- 
ment cell ...  [his]  movement ...  so  restricted 
that  [he  was]  not  allowed  to  take  a walk  or 
engage  in  any  type  of  recreation  or  exercise 
...  not  allowed  to  have  educational  or  other 
materials  in  the  isolation  cell,  nor ...  permit - 
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Illinois  Supreme  Court  Affirms  Supervised 
Release  Period  Despite  Sentencing  Omission 

by  Derek  Gilna 


ted  to  have  any  books  in  the  isolation  cell.” 

The  lawsuit  cited  a 1999  study  which 
found  that  “isolation  exacerbates  men- 
tal health  problems,  including  suicidal 
ideation,  and  that  these  concerns  are  par- 
ticularly acute  for  minors,”  noting  that  “rates 
of  suicidal  behavior  appeared  to  be  higher 
for  youth  who  were  isolated  from  their  peers 
or  assigned  to  single  room  housing.” 

“The  use  of  extended  isolation  as  a 
method  of  behavior  control,  for  example,  is 
an  import  from  the  adult  system  that  has 
proven  both  harmful  and  counterproductive 
when  applied  to  juveniles,”  the  study  said. 
“It  too  often  leads  to  increased  incidents  of 
depression  and  self-mutilation  among  iso- 
lated juveniles,  while  also  exacerbating  their 
behavior  problems.  We  know  that  the  use  of 
prolonged  isolation  leads  to  increased,  not 
decreased,  acting  out,  particularly  among 
juveniles  with  mental  illness.” 

New  Jersey’s  Juvenile  Justice  Commis- 
sion will  pay  half  the  1400,000  settlement, 
while  the  University  of  Medicine  and 
Dentistry  of  New  Jersey  will  pay  the 
other  half.  Troy  received  $130,000  while 
$20,000  was  paid  to  O’Neill’s  estate,  as  he 
was  murdered  while  the  case  was  pending. 
The  remaining  $250,000  went  to  attorney 
fees  and  costs.  Following  the  settlement, 
the  case  was  dismissed  by  stipulation  in 
February  2014.  See:  Troy  D.  and  O’Neill 
S.  v.  Mickens,  U.S.D.C.  (D.  NJ),  Case  No. 
l:10-cv-02902-JEI-AMD. 

In  June  2015,  the  New  Jersey  legisla- 
ture voted  to  approve  a bill  (S2003)  that, 
among  other  provisions,  limits  solitary 
confinement  to  no  more  than  two  consecu- 
tive days  for  juveniles  under  15  years  old,  to 
three  consecutive  days  for  those  up  to  age 
18  and  to  no  more  than  five  consecutive 
days  for  those  18  or  older.  Further,  juveniles 
shall  not  be  held  in  solitary  for  more  than 
10  total  days  in  a calendar  month,  and  “shall 
continue  to  receive  health,  mental  health, 
and  educational  services.”  The  bill  awaits 
action  by  the  governor’s  office. 

At  least  20  states  have  banned  or  re- 
stricted solitary  confinement  for  juveniles, 
including  Ohio,  Mississippi  and,  most 
recently,  Illinois  in  May  2015.  Some  cities 
have  also  banned  the  practice,  such  as  New 
York  City.  [See:  PLN,  July  2015,  p.21].  At 
least  nine  states  have  no  limits  on  how  long 
juvenile  offenders  can  be  held  in  solitary.  FI 

Additional  sources:  www.nj.com,  www.jlc. 
org,  New  York  Times,  www.northjersey.com 


The  Illinois  Supreme  Court  has 
affirmed  the  imposition  of  a period  of 
mandatory  supervised  release  (MSR)  that 
was  inadvertently  omitted  from  a sentence 
by  the  trial  court.  Billy  McChriston  was 
convicted  in  2004  of  unlawful  delivery  of 
a controlled  substance,  a Class  1 felony 
that  carried  a mandatory  Class  X sentence. 
Although  he  was  sentenced  to  25  years  im- 
prisonment, the  trial  court  did  not  include 
any  provision  for  MSR  as  required  by  the 
Illinois  Unified  Code  of  Corrections,  730 
ILCS  5/5-8-l(d). 

McChriston  appealed  his  conviction 
but  did  not  raise  the  lack  of  MSR  at  that 
time.  He  later  filed  a post-judgment  peti- 
tion attacking  other  parts  of  the  proceeding, 
but  again  did  not  raise  the  MSR  issue.  Both 
his  appeal  and  petition  were  denied,  and 
both  denials  were  affirmed  by  the  appel- 
late court. 

Finally,  in  2011,  McChriston  filed  a 


2-1401  petition  to  correct  his  judgment  and 
also  to  bar  the  Illinois  Department  of  Cor- 
rections (DOC)  from  adding  a three-year 
MSR  term  to  his  25-year  sentence  absent  a 
court  order. That  petition  was  also  dismissed 
and  the  dismissal  affirmed  on  appeal,  but 
this  time  McChriston  appealed  to  the  state 
Supreme  Court. 

He  raised  a separation  of  powers  theory, 
arguing  the  DOC  had  no  authority  to  add 
the  MSR  after  it  was  omitted  from  his  origi- 
nal judgment  by  the  trial  court.The  Supreme 
Court  rejected  that  argument,  however, 
noting  that  by  statute  the  MSR  attached 
“by  operation  of  law”  and  its  imposition  by 
the  DOC  was  not  unconstitutional,  stating, 
“the  MSR  term  attached  automatically  as 
though  written  into  defendant’s  sentence.” 
The  Court  also  rejected  McChriston’s  due 
process  argument.  See:  People  v.  McChriston , 
2014  IL  115310,  4 N.E.3d  29  (111.  2014), 
cert,  denied.  FI 
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Vermont  Newspaper  Defends  Hiring  Reporter 
with  Sex  Offense  Conviction 


The  publisher  of  a Vermont  news- 
paper  and  its  sister  publication  defended 
the  hiring  of  a registered  sex  offender  as  a 
reporter  covering  the  police  and  court  beats 
after  facing  criticism  from  a rival  paper 
and  national  media  watchdog  group.  That 
criticism  included  whether  the  newspaper 
was  transparent  in  hiring  Eric  Blaisdell  and 
whether  he  could  be  impartial  when  cover- 
ing stories  involving  sex  crimes  or  minors. 

“The  implication  that  we  have  been  less 
than  transparent  is  ridiculous  and  down- 
right wrong,”  insisted  R.  John  Mitchell, 
publisher  of  the  Vermont-based  Barre- 
Montpelier  Times  Argus  and  Rutland  Herald. 
“We  have  acted  and  will  continue  to  act  in 
the  best  interests  of  our  community,  our 
integrity  and  the  rights  of  our  employees.” 

The  story  first  came  to  light  when 
Times  Argus  competitor  Seven  Days,  a free, 
independent  weekly  based  in  Burlington, 
Vermont,  published  a story  in  late  Novem- 
ber 2012  calling  the  Times  Argus  to  task  for 
not  disclosing  to  readers  that  Blaisdell  had 
been  arrested  in  2007,  when  he  was  21  years 
old,  “for  soliciting  sex  with  a 13-year-old 
girl”  in  an  online  chat  room  during  “an  In- 
ternet sex  sting.”  Seven  Days  also  criticized 
the  Times  Argus  management  for  failing 
to  respond  to  its  inquiries  about  Blaisdell. 

Times  Argus  editor  Steven  Pappas  admit- 
ted to  media  watchdog  group  iMediaEthics 
that  even  though  Seven  Days  had  “tried  several 
times”  to  get  a comment  from  the  Times  Argus, 
“we  maintained  a ‘no  comment’ policy.” 

Mitchell,  whose  family  has  owned  the 
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by  Matt  Clarke 

Times  Argus  since  1964  and  the  Rutland 
Herald  since  1948,  said  the  newspapers’ 
policy  was  to  not  comment  “about  the 
details  of  our  individual  hiring  practices, 
other  than  to  say  generally  we  adhere  to  the 
highest  professional  standards.” 

Blaisdell  was  a student  at  the  New 
Hampshire  Technical  Institute  in  Concord 
when  he  was  arrested  in  February  2007  for 
soliciting  sex  online  with  a 13-year-old  girl 
who  was  really  a police  officer.  Blaisdell 
pleaded  guilty  to  three  felony  counts  and 
served  over  eight  months  at  the  Grafton 
County  Jail  in  New  Hampshire;  he  re- 
mained on  probation  until  November  2013. 

Blaisdell  said  there  was  never  any 
physical  contact  and  he  had  never  met 
anyone  from  online  chat  rooms  in  person. 

“It  was  never  my  intention  of  following 
through,”  he  stated.  “There  was  a lot  of  talk, 
a lot  of  talk,  but  I would  come  up  with  some 
excuse,  and  say, ‘Oh,  my  car  broke  down, ’or 
‘My  grandmother  died.’” 

Mitchell  said  that  Blaisdell  had  re- 
vealed his  conviction  when  he  applied  for 
the  reporter’s  job.  “I  applaud  the  efforts 
of  the  criminal  justice  system  in  fairly 
administering  punishment  to  those  who 
have  broken  the  law  and  also  offering  an 
opportunity  for  rehabilitation,”  Mitchell 
stated.  “This  is  an  incredibly  well  supervised 
and  restricted  situation  by  the  judge,  the 
probation  officer  and  a therapist,  I am  not 
going  to  second  guess  that  process,  am  will- 
ing to  participate  in  it  and  give  it  a chance.” 

Kelly  McBride,  a specialist  in  media  eth- 
ics and  senior  faculty  member  at  the  Poynter 
Institute,  a media  think  tank  in  St.  Petersburg, 
Florida,  said  the  revelation  of  Blaisdell’s 
criminal  history  would  cause  the  newspapers’ 
readers  to  look  at  his  articles  in  a different  way. 

“Once  people  know  he’s  a convicted 
sex  offender,  you  will  read  his  stories  differ- 
ently,’’McBride  opined.  “Maybe  it’s  just  the 
perception,  but  the  effect  on  the  audience 
is  the  same.” 

McBride,  who  has  taught  media  ethics 
for  more  than  a decade,  said  Blaisdell’s  beat 
at  the  newspaper  needed  to  be  carefully 
managed  and  that  he  should  not  be  assigned 
to  cover  stories  involving  sex  offenders  or 
sex  crimes,  though  she  allowed  that  being 


a registered  sex  offender  did  not  automati- 
cally disqualify  him  from  being  a reporter. 

“Conflict  of  interest?  It  comes  down  to 
perception  and  there  comes  a point  when 
you  just  have  to  let  your  audience  judge  for 
themselves,”  observed  Fred  Brown,  vice- 
chairman  of  the  Society  of  Professional 
Journalists  and  a professor  of  communica- 
tion ethics  at  the  University  of  Denver. 
Brown  also  thought  that  Blaisdell  should 
not  cover  sex  offender  stories.  “It’s  an  issue 
of  fairness,”  he  said.  “You  try  to  avoid  it, 
but  when  you  can’t  avoid  it,  you  explain  it.” 

The  Seven  Days  reporter  who  broke  the 
story  about  Blaisdell’s  sex  offense  convic- 
tion, Paul  Heintz,  said  he  discovered  it  by 
accident. 

“Though  I mostly  cover  Vermont 
politics,  I also  cover  the  media  in  our  state,” 
Heintz  told  iMediaEthics,  “and  I often 
write  about  personnel  changes  at  Vermont 
news  organizations.  For  some  reason,  I 
hadn’t  noticed  Mr.  Blaisdell’s  byline  before, 
so  I Googled  him.  One  of  the  top  search 
results  was  his  listing  in  a sex  offender 
registry.” 

Heintz’s  story  also  questioned  Blais- 
dell’s  reporting:  “A  review  of  his  work 
during  his  five  months  on  the  job  indicates 
he’s  written  at  least  17  stories  about  sex  of- 
fenses - many  of  which  involved  minors.” 

The  Seven  Days  article  pointed  out 
that  “Blaisdell  has  every  right  to  work  in 
journalism”  and  noted  he  had  served  his 
time  and  “kept  a clean  record  since,”  but 
contended  that  Times  Argus  readers  “have 
a right  to  know  of  any  real  or  perceived 
conflicts  of  interest.” 

Blaisdell  currently  remains  employed 
as  a reporter  for  the  Times  Argus. 

PLNs  editor  served  17  years  for  murder, 
our  managing  editor  served  10  years  for  armed 
robbery,  assault  with  attempt  to  commit 
murder  and  attempted  aggravated  robbery, 
and  most  of  PLNs  contributing  writers  are 
currently  or  were  previously  incarcerated. 
We  believe  that  those  who  have  experienced 
the  criminal  justice  system  firsthand  are  best 
qualified  to  write  about  it. 

Sources:  www.foxnews.com,  www.timesar- 
gus.  com,  www.  imediaethics.  org 
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CHEAP  SENTEL  FEDERAL  PRISON  CALLS 


Save  on  Federal  Prison  Calls  with  Sentel.  Sentel  prides  on  delivering  cheap  local  and 
international  calls  to  Federal  Inmates  whether  they  use  our  local  Numbers  or  any  Virtual 
Numbers  outside  their  local  calling  area  within  our  Network. 

On  top  of  that,  inmates  can  save  even  more  with  our  promotional  offers.  The  more  you  buy  the 
more  you  save.  Inmates  can  earn  up  to  15%  of  extra  credit  on  top  of  the  purchased  amount. 
Sentel  offers  referrals  incentives  up  to  $10  shared  between  both  inmates. 


Below  are  our  Sample  rates: 


BASIC  USA  PLAN 

USA  3-MONTH  PLAN 

MEXICO  300  MNS  PLAN 

Price  for  1st  line:  $9.99 

Price  for  1st  line:  $25 

Price  for  1st  line:  $25 

Activation  Fee:  $0 

Activation  Fee:  0$ 

Activation  Fee:  $0 

Add  a line:  $4.99 

Add  a line:  $10  /3Months 

Add  a line:  $5 

400mns  to  USA  only 

400mns  to  USA  only 

300mns  to  Mexico 

DOM  REP  300MNS  PLAN 

Price  for  1st  line:  $35 

Activation  Fee:  $0 
Add  a line:  $5 

300mns  to  Dominican  Rep 


USA  & INTERNATIONAL 
PLAN: 

Price  for  1st  line:  $1 
Activation  Fee:  $1 
Add  a line:  50  cents 
Free  Roll  Over  Minutes 
Pay  as  You  Go 
No  Commitment 
Great  For  Multiple  Lines 


INTERNATIONAL  RATES: 

USA:  5cents  for  All 
Mexico  Landline:  10  cents 
Dom  Rep:  12  to  15  cents 
Colombia:  15  cents 
Guatemala:  22  to  29  cents 
Honduras:  22  to  29  cents 
Jamaica:  22  to  29  cents 
Ecuador:  35  cents 
Asia:  10  cents  to  25  cents 
Europe:  22  cents 


Sign  up  with  Sentel  and  start  saving  up  to  85%  on  local  and  International  Calls  We  accept 
debit  and  credit  cards  payments,  institutional  checks,  bank  deposits  and  Paypal 

Sentel  Sentel 

9550  S.  Eastern  Ave  Ste  253 
Las  Vegas,  NV  89123 
Ph:  702-430-9445 
e-mail:  Sentel.nv@gmail.com 
www.sentelinmatecall.com 
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Former  Illinois  Drug  Court  Judge  Gets  Prison  Time 
Following  Fellow  Judge's  Fatal  Overdose 


A FORMER  JUDGE  OVER  AN  ILLINOIS  DRUG 
court  is  serving  a federal  prison  sen- 
tence after  pleading  guilty  to  drug  and 
weapons  charges  in  connection  with  the 
2013  death  of  a fellowjudge  from  a cocaine 
overdose.  An  Illinois  probation  worker 
charged  in  the  same  case  is  serving  a five- 
year  prison  term  after  pleading  guilty  to 
selling  drugs  to  the  two  jurists. 

Former  St.  Claire  County,  Illinois 
judge  Michael  Cook,  43,  began  serving  a 
two-year  sentence  at  a federal  minimum- 
security  prison  in  Pensacola,  Florida  on 
May  28,  2014.  Cook  pleaded  guilty  in 
November  2013  to  a misdemeanor  charge 
of  distributing  heroin  and  one  felony  count 
of  possessing  firearms  while  under  the  influ- 
ence of  a controlled  substance.  His  arrest 
came  two  months  after  fellow  judge  Joe 
Christ  was  found  dead  of  a cocaine  overdose 
while  on  a camping  trip  with  Cook. 

Christ,  a 49-year-old  father  of  six, 
was  discovered  in  the  bathroom  of  the 
2,500-square-foot  Cook  family  cabin  near 
the  Mississippi  River  in  western  Illinois, 
not  far  from  the  village  of  Pleasant  Hill. 
His  March  10,  2013  death  came  only  a 
little  more  than  a week  after  he  was  sworn 
in  as  a judge. 

Investigators  said  St.  Clair  County 
probation  worker  James  Fogarty  told  them 
he  sold  cocaine  to  Cook  and  Christ  on  nu- 
merous occasions,  including  just  before  the 
camping  trip,  and  had  also  snorted  the  drug 
with  the  two  judges.  Fogarty  was  sentenced 
on  February  27, 2014,  following  his  guilty 
plea  in  federal  court  to  possession  of  cocaine 
with  intent  to  distribute  and  unlawful  pos- 
session of  a firearm. 

N either  Cook  nor  Fogarty  were  charged 
directly  in  connection  with  Christ’s  death. 
At  Fogarty’s  sentencing  hearing,  First  As- 
sistant U.S.  Attorney  Jim  Porter  said  there 
was  “no  credible  evidence”  pointing  to  the 
cocaine  Fogarty  sold  as  the  direct  cause  of 
Christ’s  overdose.  Porter  said  a thorough 
investigation  by  the  doctor  who  performed 
Christ’s  autopsy,  as  well  as  cocaine  intoxica- 
tion experts,  led  officials  to  conclude  that 
the  drugs  provided  by  Fogarty  were  not  the 
cause  of  death. 

“There  was  a ton  of  cocaine,”  defense 


by  Joe  Watson 

lawyer  Clyde  Kuehn  admitted  to  reporters 
after  the  hearing.  He  said  the  amount  of 
cocaine  Christ  had  taken  was  different  from 
what  Fogarty  sold  to  him  days  before  his 
death.  “Fogarty  was  not  the  go-to  guy  for 
Christ  or  anybody  else.  They  had  another 
source,”  Kuehn  stated. 

Cook  originally  reached  a plea  agree- 
ment with  prosecutors  that  called  for  a 
one-and-a-half  year  prison  sentence,  but 
federal  judge  Joe  Billy  McDade  refused  to 
accept  the  deal  in  February  2014,  saying  it 
was  not  enough  time.  McDade  pointed  to 
the  number  of  cases  over  which  Cook  had 
presided  while  sitting  on  the  bench  of  the 
St.  Claire  County  drug  court,  as  well  as  the 
length  of  time  he  had  used  heroin  prior  to 
seeking  treatment. 

Cook  also  faces  three  years  of  probation 
following  his  prison  sentence  plus  fines  and 
costs  exceeding  $75,000.  He  had  entered  a 


The  CIA’s  chief  interrogator  called 
it  “the  closest  thing  he  has  seen  to  a 
dungeon.” 

At  the  agency’s  COBALT  detention 
site  in  Afghanistan  - also  known  as  the  “Salt 
Pit”-  detainees  were  kept  in  total  darkness, 
shackled  to  the  floors  or  walls  of  their  cells, 
and  given  buckets  to  dispose  of  their  own 
waste.  One  senior  interrogator  later  told 
the  CIA’s  inspector  general  that  a detainee 
“could  go  for  days  or  weeks  without  anyone 
looking  at  him.”  Studies  have  concluded 
that  such  isolation  has  profound  psycholog- 
ical impacts.  It’s  no  surprise  the  interrogator 
said  detainees  “cowered”whenever  their  cell 
doors  were  opened.  Even  though  the  Salt 
Pit  was  closed  in  2004,  the  horrors  that  took 
place  there  stand  as  examples  of  the  CIA 
program’s  inhumanity. 

In  a little- noticed  section  of  the  execu- 
tive summary  of  the  Senate  torture  report 
released  in  December  2014,  Senate  inves- 
tigators described  how  the  federal  Bureau 
of  Prisons,  which  runs  the  federal  prison 


residential  drug  treatment  facility  after  he 
was  arrested  and  resigned  from  the  bench 
on  May  29,  2013.  He  also  submitted  an 
agreement  to  be  disbarred  to  the  Illinois 
Supreme  Court  in  April  2014. 

Cook  first  became  an  associate  circuit 
judge  in  2007  after  serving  as  a former  as- 
sistant public  defender.  He  was  appointed 
a circuit  judge  in  2010,  and  won  a six-year 
term  later  that  year.  Several  of  the  cases  over 
which  Cook  presided  have  been  thrown 
out,  overturned  or  are  scheduled  for  retrial 
since  he  was  arrested  in  May  2013  at  the 
Belleville,  Illinois  home  of  Sean  McGilvery, 
who  later  pleaded  guilty  to  heroin  charges 
and  whom  authorities  said  was  Cook’s 
heroin  dealer. 

Sources:  www.ksdk.com,  Associated  Press, 
www. correctionsone. com,  www.kmov. com, 
www.hufjingtonpost.  com,  www.stltoday.  com 


system,  gave  a green  light  to  this  dungeon. 

In  November  2002,  just  a few  months 
after  it  opened,  the  CIA  invited  a BOP  in- 
spection team  to  assess  the  facility.  During 
one  of  the  multiple  days  of  the  BOP’s  inspec- 
tion, a CIA  officer  ordered  that  detainee  Gul 
Rahman  be  partially  stripped,  then  shackled 
overnight  to  the  concrete  floor  of  his  cell. 
Left  naked  except  for  a sweatshirt,  Rahman 
died  of  apparent  hypothermia  at  the  end  of 
the  BOP’s  visit,  though  it  is  unclear  whether 
anyone  from  the  team  actually  saw  him. 
After  the  inspection,  the  BOP  team  com- 
mented that  they  were  “WOW’ed”  and  had 
“never  been  in  a facility  where  individuals  are 
so  sensory  deprived.” 

Despite  seeing  the  conditions  that  led 
to  Rahman’s  death,  BOP  apparently  never 
urged  the  CIA  to  make  the  Salt  Pit  less  like 
a medieval  torture  chamber.  Instead,  the  BOP 
inspectors  gave  the  prison  their  blessing, 
concluding  that  “the  detainees  were  not  being 
treated  in  humanely  [sic]”  and  the  “staff  did 
not  mistreat  the  detainee[s]  .’’In  the  years  that 


How  U.S.  Prison  Officials  Rubberstamped 
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Seventh  Circuit  Upholds  Wisconsin 
Sex  Offender  Registration  Fee, 
Names  John  Doe  Plaintiffs 

by  Derek  Gilna 


followed,  more  than  half  of  the  119  victims  of 
the  CIA’s  Detention  and  Interrogation  Pro- 
gram who  were  named  in  the  Senate  torture 
report  spent  time  in  the  Salt  Pit. 

The  BOP’s  rubberstamping  of  the  Salt 
Pit  is  perhaps  the  most  shocking  example 
of  how  a domestic  prison  agency  helped 
foster  U.S.  torture  abroad.  But  it  is  hardly 
the  only  one. 

From  solitary  confinement  to  sexual 
abuse,  the  routine  inhumanity  of  U.S.  pris- 
ons can  enable  and  normalize  the  use  of 
torture  abroad.  Indeed,  Charles  A.  Graner, 
Jr.,  ringleader  of  the  Abu  Ghraib  scandal 
in  Iraq,  worked  as  a prison  guard  in  Penn- 
sylvania before  joining  his  now-infamous 
Army  Reserve  unit.  According  to  a 2004 
Washington  Post  profile  of  Graner,  the  prison 
where  he  worked  was  rife  with  accusations 
that  other  guards  engaged  in  brutal  abuse: 
beating  prisoners,  spitting  in  their  food, 
using  racial  epithets,  and  using  one  beaten 
prisoner’s  blood  to  write  the  letters  “KKK.” 
It  was  here,  just  south  of  Pittsburgh,  where 
Graner  first  lost  his  moral  compass.  By  the 
time  he  shipped  out  to  Abu  Ghraib,  Graner 
was  so  entrenched  in  these  daily  realities 
that  he  reportedly  whistled,  laughed  and 
sang  while  abusing  those  in  his  custody. 

Some  international  human  rights  bod- 
ies see  the  connection.  In  a recent  review  of 
U.S.  compliance  with  the  Convention 
Against  Torture,  for  example,  the  United 
Nations  simultaneously  condemned  both 
the  U.S.’s  failure  to  hold  anyone  responsible 
for  CIA  torture  and  the  widespread  use  of 
solitary  confinement  in  U.S.  prisons. 

The  ACLU  is  submitting  a Freedom 
of  Information  Act  request  to  BOP  to  find 
out  more  about  the  agency’s  2002  inspec- 
tion of  the  Salt  Pit.  In  the  meantime,  BOP 
officials  - perhaps  some  of  the  same  ones 
who  signed  off  on  the  Salt  Pit  - march  on 
with  their  own  plans  for  a massive  new 
prison  that  thumbs  its  nose  at  the  U.N.’s 
Convention  Against  Torture  report.  The 
next  federal  prison  to  open  will  be  ADX/ 
USP  Thomson  in  Northwestern,  Illinois:  A 
1,600-cell  supermax  prison  devoted  entirely 
to  solitary  confinement. 

The  resulting  inhumanity  will  be  all  too 
predictable,  even  if  BOP  officials  choose 
not  to  see  it. 

This  article  was  originally  published,  on  the 
ACLUs  Blog  of  Rights  (www.aclu.org/blog) 
on  January  13,  2015;  it  is  reprinted  with 
permission. 


The  Seventh  Circuit  Court  of  Ap- 
peals has  reversed  a district  court’s 
ruling  that  found  Wisconsin’s  statute  for 
sex  offender  registration,  notification  and 
monitoring  violated  constitutional  ex  post 
facto  provisions.  The  plaintiffs,  two  sex  of- 
fenders who  were  convicted  prior  to  the 
enactment  of  the  state’s  new  registration 
and  monitoring  law,  challenged  the  im- 
position of  a $100  annual  registration  fee 
required  by  the  statute,  terming  it  a “fine.” 

The  district  court  found  that  such  a 
fine  “cannot  constitutionally  be  imposed 
on  persons  who  committed  their  sex  crimes 
before  the  fee  provision  was  enacted,”  but 
upheld  the  law’s  other  registration  require- 
ments. Judge  Richard  Posner,  writing  for 
the  Seventh  Circuit  panel,  noted  that  the 
U.S.  Supreme  Court  had  previously  rejected 
ex  post facto  challenges  to  sex  offender  regis- 
tration statutes,  citing  Smith  v.  Doe,  38  U.S. 
84  (2003)  as  well  as  similar  decisions  from 
the  Ninth,  Sixth  and  Third  Circuits. 

The  appellate  court  also  found  a lack 
of  standing  by  the  plaintiffs,  who  no  longer 
resided  in  Wisconsin  and  had  expressed 
their  intent  never  to  return  to  that  state.  Al- 
though Wisconsin  officials  insisted  they  still 


had  lifetime  jurisdiction  over  the  plaintiffs 
despite  their  out-of-state  residency,  they 
conceded  that  enforcement  of  the  state’s  sex 
offender  registration  statute  was  unlikely  if 
the  plaintiffs  did  not  reside  in  Wisconsin. 
That  convinced  the  Court  of  Appeals  that  the 
plaintiffs  were  under  no  threat  of  sanctions  for 
failing  to  obey  the  registration  law,  and  there- 
fore lacked  standing  to  contest  its  provisions. 

The  Seventh  Circuit  also  was  not 
troubled  by  the  $100  annual  registration 
fee,  finding  it  was  a reasonable  attempt  by 
the  government  to  obtain  reimbursement 
for  costs  associated  with  maintaining  sex 
offender  records,  and  that  the  modest  cost 
was  not  so  high  as  to  push  the  fee  into  the 
category  of  a fine.  The  plaintiffs’  claims  were 
dismissed  without  prejudice. 

Finally,  the  Court  of  Appeals  took  the 
unusual  step  of  naming  the  plaintiffs,  who 
had  filed  suit  as  “John  Does”  to  protect  their 
identities.  The  Court  stated,  “We  have  re- 
placed those  pseudonyms  with  the  plaintiffs’ 
real  names  because,  as  explained  at  the  end  of 
this  opinion,  we  do  not  think  this  a proper  case 
in  which  to  allow  litigants  to  litigate  under 
pseudonyms.”  See:  Mueller  v.  Raemisch,  740 
F.3d  1128  (7th  Cir.  2014).  P 
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Fourth  Circuit  Finds  Strip  Searches  and 
Delousing  of  Arrestees  Constitutional 


On  November  14,  2014,  the  Fourth 
Circuit  Court  of  Appeals  ruled  in 
favor  of  the  defendants  in  a case  brought 
by  two  former  prisoners  who  alleged  that 
strip  search  and  delousing  procedures 
at  two  regional  jails  violated  the  Fourth 
Amendment. 

The  consolidated  case  involved  pris- 
oners booked  into  different  jails  in  West 
Virginia.  Michael  Cantley  was  arrested  in 
2008  on  a domestic  violence  charge  and 
committed  by  a magistrate  to  the  Western 
Regional  Jail.  Upon  entering  the  facil- 
ity, Cantley  was  rebellious  and  placed  in 
a restraint  chair.  After  he  calmed  down, 
he  was  released  from  the  chair  and  given 
a visual  strip  search  by  a male  guard.  The 
guard  then  used  a spray  bottle  to  apply  a 
delousing  solution  to  Cantley ’s  body;  after 
showering,  he  was  placed  in  a holding  cell 
in  the  general  housing  area. 

Floyd  Teter  was  arrested  in  2010  for 
littering  and  obstructing  an  officer.  Fie 
did  not  see  a magistrate  and  was  brought 
directly  to  the  Tygart  Valley  Regional  Jail. 
Teter  was  then  visually  strip  searched  by 
a male  guard,  who  used  a “garden  sprayer 
to  apply  delousing  solution  to  the  hairy 
areas  ofTeter’s  body.”  After  showering,  he 
was  placed  in  a holding  cell  with  another 
arrestee;  he  was  then  brought  before  a mag- 
istrate, who  ordered  his  release.  Teter  spent 
a total  of  eleven  hours  in  custody. 

Both  men  sued  the  West  Virginia 
Regional  Jail  and  Correctional  Facility 
Authority  (WVRJA),  a state  agency  that 
operates  ten  regional  jails,  contending  that 
the  strip  search  and  delousing  procedures 
violated  their  rights  under  the  Fourth 
Amendment.  The  district  court  granted 
summary  judgment  to  the  defendants, 
holding  that  neither  procedure  was  un- 
constitutional. Cantley  and  Teter  appealed. 

The  Fourth  Circuit  affirmed  the  sum- 
mary judgment  order,  but  on  different 
grounds  than  the  district  court.  The  Court 
of  Appeals  held  that  the  doctrine  of  quali- 
fied immunity  protected  the  defendants 
because  their  “conduct  does  not  violate 
clearly  established  statutory  or  constitu- 
tional rights  of  which  a reasonable  person 
would  have  known.” 


by  Lonnie  Burton 

Critical  to  its  decision,  the  appellate 
court  wrote,  were  several  factors,  includ- 
ing that  both  men  were  strip  searched  by 
a single  person  of  the  same  gender  in  a 
private  room,  and  that  neither  was  touched 
during  the  process.  The  Fourth  Circuit  also 
found  that  there  were  “significant  security 
justifications”  for  the  strip  search  policy, 
including  preventing  the  flow  of  drugs 
and  weapons  into  the  jails.  Because  both 
Cantley  and  Teter  were  held  in  areas  with 
other  prisoners,  the  strip  searches  were 
justified. 

The  Court  of  Appeals  also  rejected  the 
plaintiffs’  contention  that  the  delousing 
procedure  was  an  unreasonable  search  and 
seizure.  While  recognizing  that  delousing 
was  “undoubtedly  unwelcome,”  the  Court 
held  it  was  justified  as  it  was  also  done  in 
a private  room  with  only  one  guard  of  the 
same  gender,  and  did  not  require  physical 
contact.  Further,  “jails  have  a significant 
interest  in  reducing  the  outbreak  of  lice.” 


The  federal  Bureau  of  Prisons 
(BOP)  hates  publicity  and  hates  re- 
vealing information  about  its  operations 
to  the  general  public.  Recently,  however, 
the  DC  Circuit  Court  of  Appeals  struck 
a blow  for  transparency  by  finding  the 
BOP  had  failed  to  properly  comply  with 
a Freedom  of  Information  Act  (FOIA) 
request  filed  by  Prison  Legal  News  over 
a decade  ago. 

According  to  a June  5,2015  statement 
by  PLN  editor  Paul  Wright,  “Today  the 
DC  Circuit ...  ruled  unanimously  in  PLN’s 
favor  that  the  BOP  had  improperly  with- 
held documents  and  information  related 
to  the  [agency’s]  litigation  payouts  over  a 
multiyear  period.” 

Specifically,  PLN  had  submitted  a 
FOIA  request  in  2003  for  copies  of  the 
verdicts,  settlements  or  releases  in  cases 
involving  the  BOP  that  resulted  in  mon- 
etary payments  of  11,000  or  more,  as  well 


The  fact  that  delousing  is  constitutional, 
the  appellate  court  wrote,  was  “beyond 
debate.” 

While  not  part  of  the  holding  in 
this  case,  the  Fourth  Circuit  noted  that 
the  U.S.  Supreme  Court  has  questioned 
whether  “indiscriminate  strip  searching 
of  detainees  held  outside  of  the  general 
population”  is  constitutional.  On  this  is- 
sue, the  Court  of  Appeals  observed  that 
the  WVRJA  jails  had  previously  ceased 
a blanket  policy  of  strip  searching  and 
delousing  arrestees  not  destined  for 
placement  in  the  general  population.  See: 
Cantley  v.  The  West  Virgmia  Regional  Jail 
a7id  Correctional  Facility  Authority,  771 
F.3d  201  (4th  Cir.  2014). 

In  a contrary  ruling,  in  November  2014 
the  Sixth  Circuit  found  that  claims  of  group 
strip  searches  and  delousing  at  a jail  in  Ohio 
stated  a cause  of  action,  though  the  facts  at 
issue  were  different  in  that  case.  [See:  PLN, 
June  2015,  p.45]. 


as  the  related  complaints  or  claims,  from 
1996  to  2003.  The  BOP  initially  refused 
to  comply  with  the  request  or  grant  a fee 
waiver  until  PLN  filed  suit,  then  produced 
over  10,000  pages  of  documents  that 
contained  almost  3,000  redactions.  [See: 
PLN,  Sept.  2010,  p.21;  June  2009,  p.26; 
Sept.  2006,  p.15]. 

Following  multiple  cross-motions  for 
summary  judgment,  redactions  in  around 
102  documents  remained  at  issue.  In  July 
2013  the  district  court  granted  summary 
judgment  to  the  BOP  as  to  the  propriety 
of  those  redactions,  but  the  DC  Circuit 
reversed  and  remanded  on  appeal,  stating 
“more  was  required,  both  of  the  Bureau  and 
the  district  court.” 

The  BOP  had  argued  that  privacy 
interests  trumped  the  public’s  need  for  the 
redacted  information,  including  the  names 
of  federal  prison  employees.  However,  the 
DC  Circuit  wrote  that  the  BOP’s  justifi- 
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cations  “lump[ed]  the  privacy  interests  of 
all  claimants  and  any  perpetrator  or  wit- 
ness whose  information  is  redacted  into 
categories  based  on  the  type  of  document 
in  which  the  individual’s  information  ap- 
pears.... But  the  Bureau  has  made  no  effort 
to  distinguish  between  the  privacy  interests 
of  employees  who  are  victims  and  those 
who  are  perpetrators.  In  fact,  it  has  ofFered 
little  support  for  redacting  information  that 
would  identify  perpetrators.” 

Basically,  the  appellate  court  found 
problems  with  the  BOP’s  blanket  asser- 
tion of  privacy  interests,  as  those  interests 
depend  in  part  on  whether  the  person 
whose  name  was  redacted  was  an  accuser 
or  the  accused:  “The  public  interest  in  dis- 
closure will  vary  based  on  the  individual’s 
role  in  a given  claim  - victim,  perpetrator, 
witness,  medical  professional  diagnosing 
an  inmate,  and  so  forth  - and  the  nature 
of  the  claim  itself.”  In  addition,  “The 
district  court  failed  to  give  any  weight  to 
the  distinction  between  the  accused  and 
the  accuser  when  balancing  private  and 
public  interests.” 

The  DC  Circuit  noted  that  the  BOP 
did  not  redact  the  name  of  an  employee 


who  had  sexually  assaulted  a prisoner, 
but  did  redact  the  name  of  a BOP  stafF 
member  who  filed  a tort  claim  after  suf- 
fering an  eye  injury  caused  by  another 
employee  - an  arbitrary  application  of 
privacy  interests. 

In  conclusion,  the  Court  of  Appeals 
faulted  the  categorical  approach  used  by 
the  BOP,  stating  “the  redactions  in  this 
case  vary  greatly,  and  the  categories  are 
not  drawn  based  on  the  individual’s  privacy 
interest  or  the  public  interest  in  disclosure.” 
Therefore,  the  district  court’s  summary 
judgment  order  was  reversed  and  the  case 
remanded  for  further  proceedings  in  the 
decade-long  litigation. 

Wright  noted  that  the  district  court 
had  initially  ruled  that  “PLN  was  entitled 
to  a fee  waiver  as  a news  media  entity, 
and  PLN  was  the  first  organization  to 
challenge  the  Bush  administration’s  use 
of  excessive  ‘fees’  to  dissuade  people  from 
seeking  public  information”  through  FOIA 
requests. 

PLN  was  represented  on  appeal  by 
Ronald  G.  London  and  Lisa  B.  Zycherman 
of  Davis  Wright  Tremaine  LLP’s  DC  office, 
as  well  as  Lance  Weber,  General  Counsel  of 


the  Human  Rights  Defense  Center,  PLN’s 
parent  organization.  PLN  is  represented 
before  the  district  court  by  Carl  Messineo 
and  Mara  Verheyden-Hilliard  with  the 
Partnership  for  Civil  Justice  Fund,  as  well 
as  DC  attorney  Ed  Elder.  See:  Prison  Legal 
News  v.  Samuels , 787  F.3d  1142  (D.C.  Cir. 
2015). 

An  amicus  brief  in  support  of  PLN’s 
appeal  before  the  DC  Circuit  was  filed 
by  nine  organizations,  including  the  Re- 
porters Committee  for  Freedom  of  the 
Press,  American  Society  of  News  Editors, 
First  Amendment  Coalition,  National 
Press  Club  and  Society  of  Professional 
Journalists. 

Wright  added  that  the  fight  to  obtain 
information  from  the  Bureau  of  Prisons 
continues:  “Last  week  PLN  filed  another 
FOIA  lawsuit  against  the  BOP  seeking 
their  litigation  payouts  from  2003  to  the 
present,”  he  said,  referring  to  a similar  suit 
filed  in  DC  District  Court  on  June  3,2015. 
PLN  will  report  on  future  developments  in 
these  FOIA  cases. 

Additional  sources:  www.courthousenews. 
com,  www.law360.com 


PIN  Needs  Your  Photos,  Videos, 
Verdicts  and  Settlements! 

We  are  expanding  the  multimedia  section  on  PLN's  website,  and  need 
more  prison  and  jail-related  content!  We  know  many  of  our  readers 
have  pictures  and  videos  related  to  prison  and  criminal  justice  topics, 
and  we'd  like  to  post  them  on  our  site.  We  are  seeking  original  content 
only  - photos  or  video  clips  that  you  have  taken  yourself. 

Please  note  that  we  are  not  seeking  articles,  editorials,  poems  or  other 
written  works;  only  photos  and  videos.  They  can  be  taken  inside  or  outside 
of  prison,  but  must  relate  to  prisons,  jails  or  criminal  justice-related  topics.  By 
sending  us  multimedia  content,  you  are  granting  us  permission  to  post  it 
on  our  website.  Please  send  all  submissions  via  email  to: 

CONTENT@PRISONLEGALNEWS.ORG 

Please  confirm  in  your  email  that  the  photos  or  videos  are  your  original  content, 
which  you  produced.  Also  please  provide  some  context,  such  as  where  and 
when  they  were  taken.  Your  name  will  not  be  posted  online  or  otherwise  dis- 
closed. Please  spread  the  word  that  PLN  needs  photos  and  videos  for  our  website. 


We  also  need  verdicts  and  settlements  in  cases  won  by  the  plaintiff.  Note 
that  we  are  only  seeking  verdicts,  final  judgments  or  settlements  - not 
complaints  or  interim  orders  in  cases  that  are  still  pending.  If  you've  pre- 
vailed in  court  against  prison  or  jail  staff,  please  send  us  a copy  of  the  verdict, 
judgment  or  settlement  and  last  complaint  so  we  can  post  them  on  our  site 
and  potentially  report  the  case  in  PLN.  If  possible,  please  e-mail  your  submis- 
sions; we  cannot  return  any  hard  copy  documents.  Send  to: 
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P.O.  Box  1151 
Lake  Worth,  FL  33460 
content@prisonlegalnews.org 
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Washington  Prisoner  Granted  Injunction 
Ordering  Outside  Orthopedic  Evaluation 


A Washington  federal  district  court 
issued  a preliminary  injunction  order- 
ing prison  officials  to  have  an  orthopedic 
specialist  evaluate  a prisoner’s  shoulder 
injury. 

Washington  prisoner  Shawn  Francis 
began  complaining  of  shoulder  pain  in 
February  2007.  After  six  months  of  inef- 
fective treatment  efforts,  he  was  referred  to 
Dr.  James  Swenson,  an  outside  orthopedic 
specialist.  In  September  2007,  Dr.  Swenson 
recommended  an  MRI  and  other  treatment; 
however,  the  prison  medical  director  refused 
to  authorize  an  MRI. 

Francis  saw  Dr.  Swenson  again  in 
February  2008.  Noting  that  “he  previously 
thought  [Francis]  had  an  acromioclavicular 
joint  injury, ’’the  doctor  again  recommended 
an  MRI  to  rule  out  a rotator  cuff  or  labral 
pathology. 

An  April  2008  MRI  revealed  “osteo- 
arthritic  changes  at  the  acromioclavicular 
joint  and  a small  anterior  labral  tear.”  Fran- 
cis declined  further  treatment  at  that  time. 

Francis  re-injured  his  shoulder  in 
March  2011.  When  steroid  medication 
proved  ineffectual,  he  was  referred  for  phys- 
ical therapy.  Four  months  later,  however,  the 
physical  therapist  concluded  “No  improve- 
ment. Needs  ortho,  consult.”  Despite  that 
recommendation  and  medical  staff  noting 
five  months  of  increasing  pain,  the  prison’s 
Care  Review  Committee  denied  the  referral 
for  a consultation. 

In  September  2011,  Francis  reported 
increasing  pain  and  difficulty  “dressing 
and  cleaning  himself,”  and  said  “his  sleep 
was  interrupted  every  time  he  rolled  on  the 
shoulder.”  In  December,  medical  provid- 
ers requested  that  Francis  “receive  further 
shoulder  evaluation  in  the  form  of  an  MR 
Arthrogram”;  however,  the  Care  Review 
Committee  denied  that  request. 

When  Francis  complied  with  a Janu- 
ary 2012  order  to  pick  up  his  property  box, 
he  “heard  a pop  in  his  right  shoulder,”  felt 
“extreme  pain  and  ...  dropped  the  box.” 
Treatment  for  his  pain  was  limited  to  high 
doses  of  ibuprofen,  which  caused  stomach 
problems. 

Francis  filed  a federal  lawsuit  alleging 
deliberate  indifference  to  his  serious  medi- 


by  Mark  Wilson 

cal  needs.  He  also  moved  for  a preliminary 
injunction,  seeking  an  “order  that  defen- 
dants refer  him  to  an  orthopedic  specialist 
for  further  evaluation  and  treatment.” 

On  March  4, 2013,  a magistrate  judge 
recommended  granting  the  injunction  in 
part  and  ordering  prison  officials  to  “send 
plaintiff  to  an  orthopedic  specialist  for  a full 
evaluation  of  his  right  shoulder  including 
a magnetic  resonance  image  test  (‘MRI’).” 

The  district  court  concluded  “that 
plaintiff’s  condition  is  a serious  medical 
need”  and  the  defendants  had  acted  with 
deliberate  indifference.  Noting  that  Francis’ 
symptoms  met  the  Care  Review  Com- 
mittee’s definition  of  “intractable  pain,” 
the  court  found  “that  the  decision  to  deny 
diagnostic  treatment  [was]  unreasonable” 
and  that  if  Francis  did  not  receive  a “full 
and  complete  orthopedic  evaluation,  then 
this  is  likely  to  result  in  irreparable  injury 
(if  it  hasn’t  already).” 

Finally,  the  balance  of  hardships  tipped 
“sharply  in  plaintiff’s  favor,”  even  though 
prison  officials  would  “need  to  expend 
funds  for  an  orthopedic  evaluation  and  for 
plaintiff’s  transport”  to  an  outside  specialist. 
“When  adjudicating  a preliminary  injunc- 
tion motion,  the  Ninth  Circuit  expects 


IN  AN  AMENDED  DECISION  ON  AUGUST 

14,  2014,  the  Seventh  Circuit  Court  of 
Appeals  held  a district  court  had  abused  its 
discretion  when  it  required  an  inadequate 
medical  care  claim  involving  the  death  of  a 
pretrial  detainee  to  be  tried  under  an  incor- 
rect legal  standard. 

As  previously  reported  in  PLN,  John 
King  suffered  from  asthma,  diabetes,  a heart 
condition,  high  blood  pressure,  seizures,  and 
severe  anxiety  and  other  mental  health  is- 
sues when  he  was  booked  into  Wisconsin’s 
La  Crosse  County  Jail  on  April  7,  2007. 
[See:  PLN,  July  2013,  p.24]. 

King  entered  the  j ail  with  “two  grocery 
bags  full  of  his  medications,  including  a 


lower  courts  to  protect  physical  harm  to  an 
individual  over  monetary  costs  to  govern- 
ment entities,”  the  court  wrote. 

On  April  10,  2013,  the  district  court 
adopted  the  magistrate’s  recommendations 
and  granted  injunctive  relief,  ordering  pris- 
on officials  to  “make  arrangements  to  have 
plaintiff’s  right  shoulder  fully  evaluated  by 
an  outside  orthopedic  specialist  within  21 
days. ’’The  defendants  appealed. 

At  oral  argument,  however,  the 
defendants  advised  the  Ninth  Circuit 
that  they  had  already  complied  with  the 
injunction,  and  the  appeal  was  dismissed 
as  moot  on  November  14,  2013.  See: 
Francis  v.  Hammond 544  Fed.Appx.  784 
(9th  Cir.  2013). 

The  parties  filed  cross-motions  for 
summary  judgment,  and  the  district  court 
adopted  the  magistrate’s  recommendations 
on  April  14, 2015 , denying  Francis’  motion 
for  partial  summaryjudgment,  granting  the 
defendants’ motion  for  summaryjudgment 
and  dismissing  the  case  with  prejudice. 
Francis  has  since  appealed  the  court’s 
judgment  and  his  appeal  remains  pending. 
See:  Francis  v.  Hammond ' U.S.D.C.  (W.D. 
Wash.),  Case  No.  3:12-cv-06023-RBL; 
2013  U.S.  Dist.  LEXIS  51885.  H 


bottle  with  115  one-milligram  tablets  of 
alprazolam,  a benzodiazepine.”  He  was 
taking  “five  milligrams  of  alprazolam”  a 
day.  Without  examining  King,  a jail  doctor 
instructed  nurses  by  phone  to  wean  him 
off  the  alprazolam  over  a three-day  period. 

That  was  “a  dangerously  rapid  reduc- 
tion” given  the  dosage  King  was  taking. 
“Abrupt  withdrawal  from  alprazolam  can 
be  life-threatening;  associated  symptoms 
include  agitation,  elevated  blood  pressure, 
elevated  pulse,  tremors,  delusions,  halluci- 
nations and  seizures.  The  severity  of  such 
symptoms  requires  medical  providers  to 
monitor  the  patient  closely,  preferably  in 
a hospital.”  Nobody  at  the  jail  monitored 


Seventh  Circuit:  New  Trial  for  Wrong 
Legal  Standard  in  Jail  Death  Case 

by  Mark  Wilson 
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King’s  withdrawal. 

King  filed  a medical  request  on  April 
11  that  went  unanswered  for  six  days.  The 
doctor  who  finally  examined  him  noted 
that  he  “had  pressured  speech  and  flights 
of  ideas  with  manic  insomnia.” 

At  about  10:30  a.m.  on  April  18,2007, 
King  was  found  “convulsing  on  the  floor, 
screaming  and  foaming  at  the  mouth.” 
He  was  shaking  so  badly  that  Nurse  Sue 
Kramer,  employed  by  the  jail’s  private 
medical  contractor,  Health  Professionals 
Ltd.,  could  not  get  a blood  pressure  reading. 
Consistent  with  seizures,  he  did  not  respond 
to  smelling  salts  and  his  face  turned  blue. 
Nevertheless,  Kramer  told  three  nursing 
students  that  prisoners  were  known  to  fake 
seizures. 

Nurse  Kramer  and  jail  guards  left  King 
lying  on  the  floor  of  his  cell  because  they 
thought  he  was  faking.  They  did  not  contact 
the  doctor  or  call  an  ambulance. 

“Kramer  was  aware  that  King  was  be- 
ing tapered  off  alprazolam  and  understood 
that  alprazolam  withdrawal  can  cause 
seizures,  hallucinations,  and  death.”  Yet 
when  King  had  another  seizure  an  hour 
later,  Kramer  again  did  not  call  the  doctor 
or  an  ambulance. 

Later  that  evening,  Kramer  told  Nurse 
Karen  Mondry- Anderson  that  King  had 
faked  a seizure  and  responded  to  smelling 
salts.  Neither  was  true. 

At  about  5:30  p.m.,  King  called  on  his 
cell  intercom  but  was  incoherent.  When 
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Mondry- Anderson  brought  medication 
to  his  cell  two  hours  later,  she  found  him 
unresponsive.  He  was  pronounced  dead 
shortly  afterwards. 

John’s  widow,  Lisa  King,  filed  suit  in 
federal  court,  alleging  that  jail  officials  were 
deliberately  indifferent  to  her  husband’s 
serious  medical  needs.  The  district  court 
granted  summary  judgment  to  the  defen- 
dants but  the  Seventh  Circuit  reversed. 
See:  King  v.  Kramer,  680  F.3d  1013  (7th 
Cir.  2012). 

Following  remand,  settlement  nego- 
tiations failed.  Approximately  six  weeks 
before  a scheduled  trial,  King’s  attorney 
sent  an  email  to  the  defendants’  counsel 
arguing  that  “the  Fourth  Amendment 
objective  reasonableness  standard,  not  the 
deliberate  indifference  standard,  should 
apply  in  evaluating  the  medical  care  pro- 
vided to  a pretrial  detainee.”  Both  parties 
had  previously  assumed  that  the  deliberate 
indifference  standard  controlled. 

The  district  court  granted  the  defen- 
dants’ motion  in  limine,  barring  King  from 
arguing  the  applicability  of  the  objective 
reasonableness  standard.  Finding  that  King 
had  waived  argument  on  that  issue,  the 


court  required  her  “to  prove  deliberate  in- 
difference under  the  more  exacting  Eighth 
and  Fourteenth  Amendment  standards.” 

The  case  went  to  trial  in  January  2013 
and  the  jury  returned  a verdict  for  the 
defendants,  finding  they  were  not  deliber- 
ately indifferent  to  King’s  serious  medical 
needs.  The  Seventh  Circuit  again  reversed, 
concluding  the  district  court  had  abused  its 
discretion  in  ordering  that  the  case  be  tried 
under  an  incorrect  legal  standard. 

The  district  court  improperly  failed  to 
identify  any  harm  that  “would  result  from 
the  shift  in  the  legal  standard,”  and  the 
Court  of  Appeals  noted  it  was  “an  extraor- 
dinary sanction  indeed  to  require  that  a case 
be  tried  under  the  incorrect  legal  standard.” 
Accordingly,  the  case  was  remanded  for 
another  trial.  See:  Kingv.  Kramer,  763  F.3d 
635  (7th  Cir.  2014). 

A second  trial  was  scheduled  follow- 
ing remand,  but  Kramer  settled  in  April 
2015  under  confidential  terms.  Separately, 
Lisa  King  was  ordered  to  pay  130,397.17 
in  costs  to  La  Crosse  County,  as  the  county 
had  prevailed  at  the  first  trial  and  that 
verdict  did  not  turn  on  the  correct  legal 
standard. 
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Second  Edition,  by  Dan  Manville 

By  the  co-author  of  the  Prisoners'  Self- 
Help  Litigation  Manual,  this  book  provides 
detailed  information  about  prisoners' 
rights  in  disciplinary  hearings  and  how  to 
enforce  those  rights  in  court. 

Now  available  from  Prison  Legal  News  Publishing. 
$49.95,  shipping  included 
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Court  Denies  Challenge  to  D.C.  Sex  Offender's 
Website  on  Registry  Officials 


A WEBSITE  THAT  “REGISTERS”  AND 

posts  photos  of  government  employees 
who  work  in  the  District  of  Columbia’s  sex 
ofFender  registration  office  is  protected  by 
the  First  Amendment,  a D.C.  Superior 
Court  held  in  a February  14, 2014  memo- 
randum opinion. 

Dennis  Sobin,  a convicted  sex  ofFender, 
is  required  to  register  every  three  months 
with  the  D.C.  Court  Services  and  OfFender 
Supervision  Agency  (CSOSA),  and  his  pic- 
ture is  posted  on  the  District’s  sex  ofFender 
registry.  Sobin,  70,  spent  over  ten  years  in 
prison  for  using  a minor  while  filming  a 
pornographic  movie,  though  he  is  not  your 
run-of-the-mill  pornographer. 

Following  his  release  he  founded  the 
non-profit  Prisons  Foundation  and  Safe 
Streets  Art  Foundation,  which  sell  artwork 
created  by  prisoners.  The  foundations  also 
maintain  a D.C.  art  gallery  and  sponsor 
programs  at  the  Kennedy  Center;  they 
have  received  funding  from  the  National 
Endowment  for  the  Arts  and  D.C.  Com- 
mission on  the  Arts  and  Flumanities.  [See: 
PLN,  March  2007,  p.19]. 

Using  his  creative  skills,  Sobin  de- 
signed a website  called  the  Idiots  Registry 
and  posted  a list  of  employees  responsible 
for  enforcing  the  District’s  sex  ofFender 
registry.  “Here  at  www.idiotsregistry.info 
you  will  find  the  names  of  politicians  and 
public  figures  who  have  encouraged  the 
creation  of,  or  have  refused  to  denounce, 
government  registration  websites  that  target 
citizens  for  harassment,”  the  site  proclaims. 

In  addition  to  posting  employees’ 
names  and  photos,  the  website  includes  in- 
formation about  other  registries,  including 
a registry  of  Jews  in  Nazi  Germany  prior  to 
World  War  II,  and  examples  of  opposition 
to  sex  ofFender  registries  in  the  U.S. 

“In  the  tradition  of  Nazi  registration 
of  Jews  and  Gypsies  and  the  Salem  lists 
of  alleged  witches,  modern  government 
registries  are  unfair  and  un-American,” 
Sobin  declared. 

The  Idiots  Registry  site  includes  photos 
of  a number  of  CSOSA  employees  with  in- 
sulting nicknames  provided  by  Sobin,  such  as 
“Fat  Man”  Leonard  Dunning,  “Limp  Dick” 
Edmond  Pears  and  “Aunt  Jemima”  Yolanda 
Stokes.  He  distributed  flyers  containing  the 
photos  in  the  CSOSA  office  building. 


The  website  was  not  well  received  by 
CSOSA  registry  specialist  Stephanie  Gray, 
who  filed  for  a civil  protection  order  and 
accused  Sobin  of  stalking  her. 

“He  writes  derogatory  information 
about  me  ...  and  he  continues  to  trash  the 
bldg,  where  I am  with  pictures  he  has  taken 
of  me  without  me  knowing,”  she  stated  in  her 
petition.  Gray  asked  the  court  to  order  Sobin 
to  remove  the  website  and  “stop  making  cop- 
ies of  this  negative/degrading  information.” 

But  Sobin  asserted  that  he  was  acting 
within  his  First  Amendment  rights.  “If  it’s 
not  punishment  to  be  on  a list,  we  thought 
we’d  put  the  people  who  do  the  registering 
on  a list,”  he  stated  - i.e.,  registering  the 
registerers.  He  also  found  an  ally  in  the 
American  Civil  Liberties  Union,  which 
submitted  an  amicus  brief  in  his  defense. 

Art  Spitzer,  legal  director  for  the 
ACLU’s  D.C.  office,  pointed  out  that  So- 
bin’s  actions  were  constitutionally  protected 
and  noted  that  “People  are  allowed  to  em- 


A former  British  citizen  with  ties 
to  the  U.S. -designated  terrorist  group 
al-Shabaab  asked  a court  to  suppress  state- 
ments he  gave  to  FBI  agents  on  the  grounds 
that  he  was  illegally  pressured  into  making 
them  after  facing  threats  of  torture  by  local 
authorities  in  the  eastern  African  nation  of 
Djibouti,  where  he  and  two  co-defendants 
were  arrested. 

Madhi  Hashi,  25,  was  accused  “of 
conspiring  to  provide  material  support  to 
al-Shabaab,  ...  providing  material  support 
to  al-Shabaab,  and  with  using  firearms  dur- 
ing and  in  relation  to  violent  crimes.”  The 
Somali-born  Hashi  was  arrested  on  August 
4,  2012  along  with  Ali  Yasin  Ahmed,  30, 
and  Mohamed  Yusuf,  32,  on  the  terrorism- 
related  charges;  they  were  later  extradited  to 
the  United  States  to  face  federal  prosecution. 

Hashi  said  he  was  repeatedly  threat- 
ened with  physical  and  sexual  abuse  if  he 
did  not  “cooperate  with  the  Americans” 
following  his  arrest.  He  also  alleged  that  in 


barrass  each  other  and  make  each  other  feel 
bad  when  making  a political  point.” 

The  Superior  Court  agreed.  “As  offen- 
sive as  Petitioner  found  the  ‘Idiots  Registry’ 
and  the  flyers  disseminated  by  Respondent, 
the  First  Amendment  to  the  United  States 
Constitution  protects  Respondent’s  right 
to  engage  in  this  type  of  speech,”  the  court 
wrote. 

Sobin  said  he  hopes  the  ruling  will 
inspire  anti-registry  advocates  to  employ 
the  same  strategy  nationwide.  “The  judge’s 
opinion  will  be  used  as  ammunition  around 
the  country,”  he  stated.  The  website  with 
photos  of  CSOSA  employees  remains 
active;  meanwhile,  Gray  reportedly  trans- 
ferred to  another  job  position.  See:  Gray 
v.  Sobin,  Superior  Court  of  the  District  of 
Columbia,  Domestic  Violence  Unit,  Case 
No.  2013  CPO  3690.  P 

Additional  sources:  www.washingtonpost. 
com,  www.idiotsregistry.info 


interrogations  first  conducted  by  Djiboutian 
law  enforcement  authorities,  he  witnessed 
Ahmed  being  hung  “upside  down  from  his 
ankles.  He  was  gagged,  blindfolded  and 
beaten.”  Hashi  claimed  he  could  hear  other 
prisoners  being  beaten  and  tortured. 

Further,  Hashi  said,  he  was  blindfolded 
when  removed  from  his  cell,  interrogated 
after  being  forced  to  strip  to  his  underwear 
and  told  of  how  his  co-defendants  were 
being  “raped  and  beaten.” 

“I  feared  that  my  refusal  to  cooperate 
would  result  in  physical  torture  and  sexual 
abuse,”  he  stated  in  an  affidavit. 

In  his  U.S.  District  Court  filing, 
Hashi  said  he  was  “interrogated  for  sev- 
eral days  after  his  arrest  by  Djiboutian  law 
enforcement  and  subsequently  by  a group 
consisting  of  Djiboutians  and  Americans, 
who  [he]  believed  were  representatives  from 
the  Joint  Special  Operations  Command  or 
the  CIA. ’’During  that  time,  Hashi  alleged 
that  he  and  his  co-defendants  were  held 
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in  a “secret  government  facility  located  in 
Djibouti  City,  Djibouti ...  under  extremely 
harsh  conditions,  and  without  ever  having 
been  informed  of  any  of  his  rights.” 

“On  many  occasions,  Mr.  Hashi  was 
subjected  to  physically  and  psychologically 
abusive  treatment  with  an  aim  of  obtain- 
ing compliance  and  extracting  additional 
information,”  his  attorneys  wrote.  “Fur- 
thermore, at  no  time  prior  to  or  during 
these  interrogations  was  Mr.  Hashi  given 
Miranda  warnings  and  at  no  time  did  he 
waive  his  rights.” 

Three  weeks  later  FBI  agents  arrived 
to  conduct  a new  round  of  questioning, 
and  even  though  they  advised  Hashi  of  his 
right  to  remain  silent,  he  argued  that  any 
statements  he  made  should  be  suppressed 
because  those  warnings  “failed  to  overcome 
the  ‘presumption  of  coercion’”  they  were 
“designed  to  dispel.”  Hashi  said  that  dur- 
ing the  FBI  questioning,  “each  session  was 
attended  by  one  of  the  Djiboutian  agents 
who  either  participated  in  beatings  or  who 
threatened  [him]  with  abuse.” 

“A  cynic  would  say  it’s  easier  to  get 
a conviction  under  spurious  evidence  in 
the  United  States  than  anywhere  else,” 


said  Asim  Qureshi,  executive  director  of 
CagePrisoners,  a British  human  rights 
organization.  CagePrisoners  has  advocated 
for  Hashi,  claiming  the  case  against  him 
was  too  weak  to  support  prosecution  in  a 
European  court.  “Just  alleging  somebody 
is  a member  of  al-Shabaab  won’t  get  you 
very  far  in  the  U.K.,”  Qureshi  noted.  “A 
judge  would  just  throw  out  the  case  before 
it  even  gets  started.” 

Transporting  terrorism  suspects  to  the 
U.S.  remains  problematic.  Congress  and  the 
Obama  administration  continue  to  wrangle 
over  the  legal  pathway  for  bringing  suspects 
arrested  overseas  to  American  shores  - and 
courts.  Hashi  and  his  co-defendants  were 
transported  to  New  York  in  November 
2012  and  held  in  secret  detention  until  the 
charges  against  them  were  made  public 
more  than  a month  later. 

Hashi’s  attorneys  filed  a motion  to 
suppress  his  post-arrest  statements  on 
September  16,  2014.  Although  federal 
prosecutors  had  argued  in  previous  court 
pleadings  that  Hashi  made  his  statements 
voluntarily  and  they  were  therefore  admis- 
sible at  trial,  in  response  to  the  motion  they 
indicated  they  “will  not  introduce  any  of 


the  disputed  [post-arrest]  statements  for 
any  purposes.”  Therefore,  the  district  court 
denied  the  motion  to  suppress  as  moot. 

On  May  12, 2015,  Hashi,  Ahmed  and 
Yusuf  pleaded  guilty  to  one  count  of  conspir- 
acy to  provide  material  support  to  a foreign 
terrorist  organization;  their  sentencing  hear- 
ing is  scheduled  for  September  25,2015.  See: 
United  States  v.  Hashi,  U.S.D.C.  (E.D.  NY), 
Case  No.  l:12-cr-00661-JG-LB. 

Additional  sources:  Washington  Post,  www. 
thehureauinvestigates.  com 
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Vice  President's  Son  Discharged  from  Navy  Due  to  Drug  Use 


IN  AN  EMBARRASSING  CODA  TO  VlCE 
President  Joe  Biden’s  long  career  as  one 
of  the  chief  architects  of  the  War  on  Drugs, 
one  of  his  sons  was  booted  from  the  U.S. 
Navy  after  testing  positive  for  cocaine. 

Hunter  Biden,  45,  the  younger  of 
the  Vice  President’s  two  sons,  was  com- 
missioned as  an  ensign  in  May  2013;  an 
attorney  and  a managing  partner  at  an 
investment  firm,  he  had  received  a direct 
commission.  After  a short  training  course 
he  was  assigned  to  a Naval  Reserve  duty 
post  as  a public  affairs  officer  in  a Norfolk, 
Virginia-based  unit.  His  career  in  the  Navy 
did  not  last  long. 

Within  a month,  Hunter  tested  posi- 
tive for  cocaine;  he  was  dishonorably 
discharged  in  February  2014,  though  his 
discharge  was  not  publicly  reported  until 
October.  Hunter  had  enlisted  with  a waiver 
based  on  his  age  and  a second  waiver  due 
to  a previous  drug-related  charge. 

“It  was  the  honor  of  my  life  to  serve 
in  the  U.S.  Navy,  and  I am  embarrassed 
that  my  actions  led  to  my  administrative 
discharge,”  he  said,  adding,  “I  respect  the 
Navy’s  decision.  With  the  love  and  support 
of  my  family,  I’m  moving  forward.” 

Vice  President  Biden  declined  com- 
ment on  his  son’s  troubles.  However,  some 
found  the  situation  bitterly  ironic.  Jesse 
Walker,  an  editor  with  Reason  magazine, 
noted  that  Joe  Biden  was  “one  of  the  most 
strident  drug  warriors”  in  the  modern  era, 


by  Christopher  Zoukis 

and  had  key  roles  in  legislation  that  included 
federal  mandatory  minimum  sentences,  the 
crack/powder  cocaine  sentencing  disparity 
and  federal  asset  forfeiture  laws. 

“If  the  Drug  War  had  its  own  Mount 
Rushmore,  Biden’s  face  would  be  carved 
on  it,  right  next  to  Richard  Nixon  and  Bill 
Bennett,”  Walker  said.  He  also  expressed 
a sentiment  likely  shared  by  many  others: 
“I’m  glad  the  younger  Biden  hasn’t  had  to 


A Michigan  federal  district  court 
ordered  the  immediate  release  of  a man 
convicted  in  a “sham”  trial  that  involved  the 
police,  prosecutor  and  a trial  judge  who 
knowingly  allowed  witnesses  to  perjure 
themselves.  The  court’s  grant  of  habeas  re- 
lief also  found  the  state  court  had  denied  the 
defendant’s  right  to  counsel  of  his  choice. 
The  Sixth  Circuit,  however,  disagreed  and 
reversed. 

Alexander  Aceval  was  convicted  of 
possession  with  intent  to  deliver  1,000  or 
more  grams  of  cocaine.  He  was  arrested 
on  March  11,  2005  after  police  officers 
Robert  McArthur,  Scott  Rechtzigel 
and  others  conducted  surveillance  on  a 


suffer  any  formal  penalty  greater  [than  dis- 
charge]. It’s  a shame  his  father’s  laws  have 
wrecked  the  lives  of  so  many  people  who 
did  no  more  than  he  did.” 

Although  dishonorably  discharged, 
Hunter  Biden  kept  his  law  license  and  did 
not  face  criminal  prosecution. 

Sources:  www.reason.com, www.cnn.com, 
www.  washingtonpost.  com 


bar  as  a result  of  information  obtained 
from  confidential  informant  (Cl)  Chad 
W.  Povish. 

The  officers  were  informed  by  Pov- 
ish that  Aceval  had  offered  him  15,000 
to  drive  drugs  from  Detroit  to  Chicago. 
They  watched  three  individuals  load 
two  black  duffel  bags  into  the  back  of 
Povish’s  car. 

Before  trial,  Aceval  requested  that  the 
Cl  be  identified,  which  compelled  Judge 
Mary  Waterstone  to  conduct  an  in  camera 
interview  of  McArthur.  It  was  revealed  that 
McArthur  and  Rechtzigel  both  knew  Pov- 
ish was  the  Cl,  and  that  Povish  had  received 
1100  for  his  services  plus  “he  was  going 
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but  Reversed  on  Appeal 

by  David  M.  Reutter 
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to  get  ten  percent  [of]  whatever  we  got.” 
According  to  Michigan  Supreme  Court 
Justice  Stephen  Markman,  that  amount 
was  estimated  to  be  up  to  1100,000.  Judge 
Waterstone  declined  to  order  the  disclosure 
of  the  Cl’s  identity  at  trial. 

At  a hearing  on  Aceval’s  motion  to 
suppress,  Rechtzigel  lied  by  denying  he  had 
had  contact  with  Povish  prior  to  March  11, 
2005.  In  a sealed  hearing,  Wayne  County 
Assistant  DA  Karen  Plants  admitted  she 
allowed  Rechtzigel  to  commit  perjury 
because  “I  thought  an  objection  would 
telegraph  who  the  Cl  is. ’’Judge  Waterstone 
said  she  thought  it  was  “appropriate  for  [the 
witness]  to  do  that.”  Further,  she  added,  “I 
think  the  Cl  is  in  grave  danger....  I’m  very 
concerned  about  his  identity  being  found 

, JJ 

out. 

During  trial,  Povish  falsely  testified 
he  had  never  met  Rechtzigel  or  McArthur 
before  they  stopped  his  vehicle  on  March 
11.  He  also  said  neither  of  them  had  offered 
him  a deal  of  any  kind.  In  another  ex  parte 
sealed  bench  conference,  Plants  and  Wa- 
terstone indicated  they  knew  his  testimony 
was  perjured.  The  jury  was  unable  to  reach  a 
verdict  and  a mistrial  was  declared;  Aceval’s 
defense  counsel  was  unaware  of  the  perjury 
until  after  the  trial. 

Once  the  false  testimony  was  un- 
covered, state  officials  took  action.  Judge 
Waterstone  retired  and  was  reprimanded 
by  the  Michigan  Judicial  Tenure  Com- 
mission. She  initially  faced  felony  charges 
which  were  later  dismissed.  Plants  was 
convicted  of  misconduct,  disbarred  and 
sentenced  to  six  months  in  jail;  Assistant 


Attorney  General  William  Rollstin  called 
her  “the  hub  of  the  wheel  of  the  perjury.” 
Officers  Rechtzigel  and  McArthur  pleaded 
guilty  to  neglect  of  duty  and  received  90 
days  in  jail. 

Despite  the  known  perjury  during 
Aceval’s  first  trial,  the  state  tried  him  again 
in  June  2006.  Accused  of witness  tampering 
during  the  retrial,  he  pleaded  guilty  - then 
appealed  on  double  jeopardy  and  other 
grounds.  Michigan  state  courts  refused  to 
reverse  his  guilty  plea  and  10-to-15-year 
sentence,  but  the  federal  district  court  had 
no  such  reservations. 

“Retrial  is  barred  where  the  judge  or 
prosecutor  knowingly  engages  in  miscon- 
duct with  the  intention  of  prejudicing  the 
defendant’s  chances  of  acquittal, ’’wrote  U.S. 
District  Court  Judge  Arthur  Tarnow,  noting 
that  Waterstone  and  Plants  had  “conducted 
a sham  trial  that  tilted  the  scales  strongly  in 
favor  of  the  prosecution.” 

Tarnow  also  found  the  state  court  judge 
who  oversaw  the  case  after  Waterstone 
recused  herself  had  denied  Aceval’s  right 
to  his  counsel  of  choice.  That  denial  was  a 
structural  defect  that  was  not  overcome  by 
his  subsequent  guilty  plea. 

The  district  court’s  September  30, 
2013  order  granting  Aceval  habeas  corpus 
relief  was  unconditional,  requiring  that  he 
be  released  “forthwith.”  He  was  freed  from 
prison  the  next  day.  See.:  Aceval v.  Maclaren, 
U.S.D.C.  (E.D.  Mich.),  Case  No.  2:12-cv- 
120897. 

The  state,  however,  dissatisfied  with 
that  outcome,  appealed  to  the  Sixth  Circuit, 
which  reversed  in  a September  15,  2014 


amended  ruling.  The  appellate  court  found 
that  the  Michigan  Court  of  Appeals’ rejec- 
tion of  Aceval’s  double  jeopardy  and  choice 
of  counsel  claims  “Rested  on  a reasonable 
application  of  Supreme  Court  precedent.” 
That  is,  the  state  courts  had  not  unreason- 
ably applied  clearly  established  case  law, 
precluding  habeas  relief. 

The  Sixth  Circuit  wrote  that  it  was 
unaware  of  any  Supreme  Court  precedent 
“that  would  bar  retrial  on  double  jeopardy 
grounds  when  the  prosecutorial  miscon- 
duct in  the  first  trial  aimed  only  to  secure 
a conviction.”The  district  court’s  judgment 
was  reversed  and  the  case  remanded  for 
consideration  of  Aceval’s  claim  that  his  re- 
prosecution violated  his  due  process  rights. 
See:  Aceval  v.  Maclaren,  578  Fed.Appx.  80 
(6th  Cir.  2014),  amended,  2014  U.S.  App. 
LEXIS  18325  (6th  Cir.  2014). 

Following  remand,  on  February  10, 
2015  the  district  court  granted  the  state’s 
motion  to  return  Aceval  to  prison.  In  July 
2015,  the  court  denied  habeas  relief  on 
Aceval’s  due  process  claim,  stating:  “The 
argument  that  the  Due  Process  Clause 
alone  might  bar  retrial  after  pervasive  pros- 
ecutorial and  judicial  misconduct  resulting 
in  a sham  trial  is  a novel  one.  And  unfor- 
tunately for  Petitioner,  novel  legal  theories 
do  not  fair  well  under  the  [Antiterrorism 
and  Effective  Death  Penalty  Act].”  Aceval 
has  since  filed  another  appeal;  he  remains 
incarcerated.  See:  Aceval  v.  MacLaren,2015 
U.S.  Dist.  LEXIS  86960  (E.D.  Mich.  July 
6, 2015).  H 

Additional  source:  Detroit  Free  Press 
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Tennessee  Jail  Considers  Charging  for  Toilet  Paper,  Underwear 

by  Christopher  Zoukis 


On  August  19,  2013,  commission- 
ers  in  Anderson  County,  Tennessee 
approved  a resolution  authorizing  an  expan- 
sion of  pay-to-stay  fees  at  the  county  jail. 
The  resolution  included  a $50  daily  fee  for 
prisoners  serving  misdemeanor  sentences, 
the  removal  of  the  existing  $500  fee  cap, 
and  charging  detainees  new  fees  for  items 
such  as  toilet  paper,  soap,  bras,  underwear, 
towels  and  other  items. 

The  resolution,  drafted  by  the  county’s 
law  director,  Jay  Yeager,  was  passed  uncon- 
tested by  the  commissioners.  The  county 
recouped  more  than  $100,000  through 
daily  jail  fees  in  2012,  which  led  to  an 
interest  in  generating  additional  revenue 
from  prisoners. 

Under  the  resolution,  prisoners  can  be 
charged  for  a variety  of  things,  including 
pants  ($9.15);  shirts  ($7.59);  female  gowns 
($6.90);  underwear  ($0.75);  female  under- 
wear ($0.71);  bras  ($1.72);  socks  ($0.72); 
shoes  ($3.26);  towels  ($1.15);  wash  rags 
($0.13);  coats  ($24.65);  mattress  covers 
($5.40);  blankets  ($6.26);  toothbrushes 
($0.04);  toothpaste  ($0.05);  deodorant 
($1.15);  soap  ($0.03);  toilet  paper  ($0.29); 
razors  ($0.04);  and  sanitary  napkins  ($0.05). 

The  notion  that  prisoners  may  be 
required  to  pay  for  toilet  paper  made  na- 
tional news,  with  TIME  magazine  running 
a story  on  the  resolution,  noting,  “Anderson 
County  is  only  the  latest  in  a long  line  of 
cash-strapped  municipalities  to  levy  fees  to 
help  fund  their  criminal-justice  systems.” 

Jail  detainees  who  are  indigent  would 
not  be  denied  clothing  or  hygiene  items 
due  to  their  inability  to  pay,  but  those  who 
have  funds  on  their  jail  trust  accounts  could 
be  charged  the  fees  as  well  as  co-pays  for 
medical,  dental,  substance  abuse  and  edu- 
cational services. 

According  to  Yeager,  any  fees  owed 
“would  not  be  held  over  prisoners’  heads,” 
meaning  they  would  not  be  used  as  a means 
to  keep  them  in  jail  or  to  revoke  terms  of 
probation  or  community  supervision  due 
to  nonpayment. 

Anderson  County  Mayor  Terry  Frank 
had  requested  a 30-day  delay  so  the  fee  poli- 
cies could  be  researched  to  determine  if  they 
were  constitutional,  saying  she  thought  they 
“may  go  a little  too  far.”The  commissioners 
declined  her  request. 


However,  while  the  county  commission 
approved  the  resolution  authorizing  the 
fees,  Anderson  County  chief  jailer  Avery 
Johnson  told  PLN in  an  August  5,2015  in- 
terview that  the  jail  had  declined  to  charge 
fees  for  clothing  or  hygiene  items,  including 


A Virginia  federal  district  court  held 
in  November  2013  that  automatic  and 
indefinite  placement  of  a death-sentenced 
prisoner  in  solitary  confinement  constitutes 
a deprivation  of  liberty  without  due  process 
of  law.  The  state  appealed,  and  the  Fourth 
Circuit  reversed. 

The  district  court’s  ruling  came  in 
a civil  rights  action  brought  by  Virginia 
death  row  prisoner  Alfredo  Prieto.  The  case 
originally  included  an  Eighth  Amendment 
challenge  to  the  prohibition  on  virtually  all 
contact  visits  for  death  row  prisoners.  That 
claim  was  dismissed,  leaving  only  a Four- 
teenth Amendment  claim  challenging  the 
automatic  placement  of  death-sentenced 
prisoners  into  segregation. 

On  that  claim,  the  district  court  said 
the  conditions  on  death  row  were  “uniquely 
severe”  and  “undeniably  extreme  and  atypi- 
cal of  conditions  in  the  general  population 
units  at”  Sussex  I State  Prison  (SISP). 

Those  conditions  included  being 
held  in  a cell  for  nearly  23  hours  a day, 
continuous  cell  lighting,  only  five  hours 
of  recreation  per  week  in  an  area  slightly 
larger  than  Prieto’s  cell,  no  ability  to  see  the 
sky,  and  deprivation  of  most  forms  of  hu- 
man contact.  “His  only  real  break  from  the 
monotony  owes  to  a television  and  compact 
disc  player  in  his  cell  and  limited  interac- 
tions with  prison  officials, ’’the  court  wrote. 
“[T]he  conditions  on  death  row  are  a good 
deal  more  restrictive  than  those  experienced 
by  general  population  inmates  at  SISP.” 

The  district  court  found  Prieto  had 
“already  spent  five  years  in  this  placement, 
and  there  is  no  end  in  sight.”  Further,  the 
“indefinite,  long-term  confinement  in  se- 
vere conditions”  was  based  on  “few,  if  any, 
legitimate  penological  interests.” 


toilet  paper.  He  said  it  would  be  too  hard, 
for  example,  “to  keepup  with  whose  roll  of 
toilet  paper  this  is.”  Fi 

Sources:  www.knoxnews.com,  http:// 
oakridgetoday.com,  TIME  magazine 


The  court  rejected  the  Virginia  Depart- 
ment of  Corrections’  ( VDOC)  position  that  its 
policy  toward  death  row  prisoners  was  required 
because  they  “have  nothing  to  lose”  and  “are 
[less]  deserving  of  limited  prisoner  resources 
because  they  will  never  reenter  society.” 

The  district  court  compared  death 
row  prisoners  to  prisoners  with  life  sen- 
tences without  the  possibility  of  parole. 
The  VDOC’s  stated  reasons  applied  to  both 
categories  of  prisoners  equally,  yet  the  lifers 
were  assigned  to  the  general  population  and 
could  avail  themselves  of  limited  program- 
ming opportunities. 

Having  found  that  Prieto  had  a pro- 
tected liberty  interest  in  his  conditions  of 
confinement,  the  court  turned  to  the  issue 
of  what  process  was  due.  Whether  or  not  a 
classification  review  would  result  in  “less- 
restrictive  conditions  or  a lower-security 
facility,  it  is  the  evaluative  process  itself 
that  vindicates  his  constitutional  rights,” 
the  district  court  held. 

As  such,  the  court  gave  VDOC  of- 
ficials the  option  of  providing  Prieto  with 
an  individualized  classification  hearing 
or  altering  his  conditions  of  confinement 
so  they  no  longer  impose  an  atypical  and 
significant  hardship.  On  December  19, 
2013,  the  district  court  awarded  Prieto 
$151,734.39  in  attorney  fees  plus  costs  of 
$13,661.60  as  the  prevailing  party.  See: 
Prieto  v.  Clarke, U.S.D.C.  (E.D.  Vir.),  Case 
No.  l:12-cv-01199-LMB-IDD;2013  U.S. 
Dist.  LEXIS  161783. 

The  state  appealed  and  the  Fourth 
Circuit  reversed  on  March  10, 2015,  find- 
ing that  “atypical  and  harsh  confinement 
conditions,  standing  alone,”  do  not  give  rise 
to  a state-created  liberty  interest.  That  is, 
since  no  state  statute,  regulation  or  policy 
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established  a liberty  interest  in  avoiding 
the  onerous  conditions  of  death  row,  Prieto 
could  not  challenge  those  conditions  via  a 
procedural  due  process  claim. 

The  Court  of  Appeals  acknowledged 
that  Prieto  could  raise  a valid  due  process 
challenge  if  he  could  “point  to  a Virginia 
law  or  policy  providing  him  with  an  ex- 
pectation of  avoiding  the  conditions  of  his 
confinement  and  demonstrate  that  those 


conditions  are  harsh  and  atypical  in  relation 
to  the  ordinary  incidents  of  prison  life.” 

While  the  appellate  court  said  it  did 
“not  in  any  way  minimize  the  harshness 
of  Virginia’s  regime,”  it  concluded  “[t]he 
record  is  clear  that  under  Virginia  law, 
a capital  offender  has  no  expectation  or 
interest  in  avoiding  confinement  on  death 
row.”  Accordingly,  it  reversed  the  judgment 
of  the  district  court  and  the  award  of  at- 


torney fees  and  costs. 

Circuit  Judge  James  A.  Wynn,  Jr.  issued 
a dissenting  opinion,  stating,  “At  the  end 
of  the  day,  all  of  this  ink  is  being  spilled 
over  whether  Virginia  needs  to  provide 
minimalist  procedural  safeguards  ...  to  less 
than  ten  prisoners  - the  current  number  of 
inmates  on  Virginia’s  death  row.”  See:  Pri- 
eto v.  Clarke , 780  F.3d  245  (4th  Cir.  2015), 
petition  for  cert,  filed.  SM 


ACLU  Awarded  $50  Million  to  Help  End  Mass  Incarceration 

by  Christopher  Zoukis 


On  November  7,  2014,  the  Ameri- 
can  Civil  Liberties  Union  announced 
it  had  received  the  largest  grant  in  the 
organization’s  history:  $50  million  from 
George  Soros’  Open  Society  Foundations. 
The  donation  will  fund  an  eight-year  cam- 
paign to  slash  America’s  incarceration  rate 
and  reduce  its  prison  population,  which  is 
the  largest  in  the  world. 

The  grant  was  made  to  the  ACLU’s 
political  arm,  not  to  the  organization’s  larg- 
er, litigation-based  program.  The  funds  will 
be  used  to  pay  for  media  ads  and  finance 
political  action  committees  to  donate 
money  to  candidates.  The  announcement 
of  the  grant,  which  is  not  tax- deductible, 
came  on  the  heels  of  a successful  ballot 
measure  in  California  - Prop  47  - that 
downgraded  many  low-level  crimes  from 
felonies  to  misdemeanors.  The  measure 
was  aided  by  $3.5  million  in  support  from 
the  ACLU. 

Anthony  D.  Romero,  the  ACLU’s 
executive  director,  said  the  goal  of  the 
Soros-funded  campaign  will  be  to  reduce 
the  U.S.  prison  population  by  50  percent 
by  2020. 
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“I  think  you  see  a growing  consensus 
that  the  criminal  justice  system  in  America 
is  broken  and  this  is  a time  to  try  new 
approaches,”  stated  Open  Society  Founda- 
tions president  Christopher  Stone. 

George  Soros  and  his  Open  Society 
Foundations  have  invested  more  than  $200 
million  in  the  past  decade  toward  reform  of 
criminal  justice  policies.  In  recent  years  they 
have  been  joined  by  conservatives,  who  have 
apparently  found  mass  incarceration  to  be 
unacceptable,  too. 

In  October  2014,  Koch  Industries, 


owned  by  the  conservative  Koch  brothers, 
gave  a grant  in  the  mid-six  figures  to  the 
National  Association  of  Criminal  Defense 
Lawyers  to  support  indigent  defense. 

“Whether  the  human  cost  or  societal 
cost,  what  we’re  doing  in  the  criminaljustice 
system  isn’t  working,”  said  Mark  Holden, 
Koch’s  general  counsel  and  senior  vice 
president.  “We’re  finding  common  ground 
with  different  political  affiliations.”  PM 

Sources:  www.nytimes.com,  www.philan- 
thropy.com,  www.aclu.org 
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Illinois  University  Faculty  Member  and  PLN  Contributor 
Fights  for  His  Job  after  Opposing  New  County  Jail 


In  2013,  James  Kilgore’s  activism 
against  a proposed  new  jail  in  Cham- 
paign, Illinois  saved  his  community  millions 
of  dollars  in  construction  costs  and  educated 
local  residents  on  the  profit  motives  of  mass 
incarceration.  [See:  PLN,  Feb.  2014,  p.44]. 
In  return,  he  was  targeted  and  temporarily 
lost  his  job  as  an  adjunct  faculty  member 
at  the  University  of  Illinois. 

Kilgore  - a respected  educator,  writer, 
criminal  justice  activist  and  occasional 
Prison  Legal  News  contributor  - became  the 
target  of  a smear  campaign  by  a Champaign 
paper,  the  News-Gazette,  shortly  after  he 
successfully  opposed  the  proposed  jail. 

The  smear  campaign  began  when  the 
News-Gazette  ran  a lengthy  article  on  Kilgo- 
re’s felony  convictions,  his  political  activities 
with  the  Symbionese  Liberation  Army  (SLA) 
in  the  1970s,  and  the  nearly  30  years  he  spent 
on  the  run  living  in  Australia,  Zimbabwe  and 
South  Africa  under  an  assumed  identity.  None 
of  which  was  anything  new,  as  it  had  been 
reported  by  numerous  news  media  agencies 
more  than  a decade  earlier. 

Like  many  other  radical  groups  in  the 
1960s  and  70s,  the  SLA  dedicated  itself 
to  overthrowing  the  leadership  of  the  U.S. 
government.  They  planned  violent  attacks 
on  police  and  federal  buildings,  murdered 
a school  superintendent,  conducted  bomb- 
ings and  are  most  notorious  for  kidnapping 
newspaper  heiress  Patty  Hearst.  Six  SLA 
members  were  killed  in  a house  fire  during 
a 1974  shootout  with  Los  Angeles  police. 

The  group  also  robbed  banks,  and  on 
April  28,  1975,  SLA  members  including 
Kilgore  and  Sara  Jane  Olson  robbed  the 
Crocker  National  Bank  in  Carmichael, 
California.  Myrna  Opsahl,  a bank  customer, 
was  shot  and  killed  during  the  robbery  - 
not  by  Kilgore  but  by  SLA  member  Emily 
Montague  Harris. 

Kilgore  went  on  the  run  after  Opsahl’s 
murder,  eventually  landing  in  South  Africa 
where  he  lived  under  the  name  of  Charles 
Pape,  earned  a Ph.D.,  married  and  had  two 
sons,  and  was  employed  at  the  University 
of  Cape  Town.  In  2002,  he  was  finally  ar- 
rested and  extradited  to  the  United  States; 
he  was  the  last  member  of  the  SLA  to  be 
apprehended. 


by  Joe  Watson 

The  following  year,  Kilgore  pleaded 
guilty  to  second-degree  murder  in  connec- 
tion with  Opsahl’s  death  and  was  sentenced 
to  six  years  in  the  California  Department 
of  Correction  and  Rehabilitation.  He  also 
pleaded  guilty  to  federal  charges  of  passport 
fraud  and  possession  of  explosives,  and 
received  a 54-month  sentence.  He  was  re- 
portedly a model  prisoner  and  helped  fellow 
prisoners  educate  themselves. 

Following  his  release  on  parole  in  2009 
after  serving  6V2  years,  Kilgore  moved  to  Il- 
linois to  be  with  his  wife,  a faculty  member 
at  the  University  of  Illinois  Urbana-Cham- 
paign  (UIUC).  After  applying  for  a job 
at  UIUC,  during  which  he  disclosed  his 
felony  convictions,  Kilgore  was  hired  as  a 
part-time  grant  writer  and  research  scholar 
at  UIUC’s  Center  for  African  Studies.  He 
then  started  teaching  courses  in  Global 
Studies  and  was  included  on  the  univer- 
sity’s Excellent  Teacher  list  in  2013.  As  a 
non-tenured  faculty  member,  his  position 
at  UIUC  was  renewed  on  an  annual  basis. 

While  raising  grant  money  for  UIUC 
and  lecturing,  Kilgore  also  served  on  Cham- 
paign County’s  Community  Justice  Task 
Force.  He  played  a significant  role  on  the 
Task  Force  in  2013  when  he  contributed  to 
a report  and  recommendation  that  opposed 
the  construction  of  a new  jail  proposed  by 
local  law  enforcement  officials. 

Private  criminal  justice  planning  firm 
Kimme  & Associates,  Inc.,  which  has  a his- 
tory of  recommending  and  helping  to  design 
new  correctional  facilities,  had  previously 
submitted  a proposal  to  conduct  a jail  study 
for  the  county.  Kimme  was  not  selected  for 
the  study  amid  claims  that  the  company  had 
a conflict  of  interest;  instead,  after  the  Task 
Force  issued  its  report  and  recommendation, 
the  county  board  opted  not  to  pursue  build- 
ing a new  jail  and  allocated  a small  amount 
of  money  to  a prisoner  re-entry  program. 

Shortly  thereafter,  in  February  2014, 
the  News-Gazette  published  its  lengthy 
expose  on  Kilgore,  with  staff  member  Jim 
Dey  questioning  UIUC’s  judgment  in 
hiring  a “convicted  murderer,  bank  robber, 
ex-convict  and  terrorist.”  The  newspaper 
also  published  a column  by  Kimme  & As- 
sociates president  Dennis  Kimme  that  was 


critical  of  Kilgore  and  his  involvement  in 
the  successful  efforts  to  stop  the  proposed 
new  jail  in  Champaign  County. 

The  disclosure  of  Kilgore’s  past  in- 
volvement with  the  SLA  and  his  status 
as  a convicted  felon  distressed  university 
officials,  and  two  months  later,  on  April 
9,  2014,  Kilgore  was  informed  by  UIUC 
administrators  that  the  school  would  not 
approve  any  contracts  for  his  future  employ- 
ment. No  reason  was  given. 

After  the  university’s  decision  not  to 
retain  Kilgore  became  public,  a petition 
signed  by  over  300  current  and  former  faculty 
members  was  submitted  to  UIUC  Chancel- 
lor Phyllis  Wise,  asking  her  to  ignore  the 
“sensationalist  media  coverage”  of  Kilgore’s 
past  and  to  renew  his  employment  contract 
based  on  the  merits  of  his  job  performance. 

Additionally,  more  than  500  people 
contacted  university  officials  concerning 
their  decision  not  to  rehire  Kilgore,  includ- 
ing PZ2V editor  Paul  Wright  and  managing 
editor  Alex  Friedmann. 

“Mr.  Kilgore  was  convicted  of  political- 
ly motivated  legal  violations  that  occurred 
decades  before  the  majority  of  your  students 
were  even  born,”  Wright  stated.  “He  has 
duly  completed  the  sentences  imposed  on 
him  by  a court  of  law  and  no  one  claims  he 
is  a danger  or  threat  to  society  or  the  com- 
munity and  indeed,  his  firsthand  knowledge 
of  the  criminal  justice  system  makes  him 
uniquely  qualified  to  comment  on  it.” 

Friedmann  wrote  that  the  university’s 
decision  to  dump  Kilgore  only  reinforced  the 
stigma  of  people  who  have  criminal  records. 

“When  prisoners  rehabilitate  them- 
selves and  stay  out  of  prison,  they  often  do 
so  in  spite  of  the  system  rather  than  because 
of  it,  and  they  do  so  with  the  hope  they  can 
one  day  put  their  past  behind  them,”  he 
said.  “The  University’s  decision  to  terminate 
James’  employment,  however,  demonstrates 
the  fallacy  of  that  hope.” 

The  News-Gazette  s Jim  Dey  continued 
to  publish  editorials  criticizing  Kilgore 
and  UIUC,  which  stoked  the  fires  of  the 
controversy.  At  times,  Dey’s  vitriolic  com- 
mentary seemed  to  be  a personal  vendetta. 
Regardless,  Kilgore  received  support  from 
the  Graduate  Employees’  Organization  at 
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the  university,  which  represents  over  2,600 
graduate  and  teaching  assistants,  and  from 
the  American  Association  of  University 
Professors. 

On  May  14,  2014,  Kilgore  appeared 
before  UIUC’s  board  of  trustees.  After 
again  expressing  remorse  for  his  involve- 
ment with  the  SLA  and  the  murder  of 
Myrna  Opsahl  - as  he  did  when  he  was 
sentenced  more  than  10  years  before  - he 
told  the  trustees  that  “many  people  with 
felony  convictions  want  to  give  back  to  their 
communities,  and  one  of  the  best  ways  to  do 
this  is  to  teach  young  people  how  to  avoid 
a destructive  path.” 

“We  must  not  freeze  people  in  history,” 
he  added,  “but  allow  them  space  to  move 
forward,  to  transform.” 

Jon  Opsahl,  Myrna  Opsahl’s  son, 
echoed  that  sentiment,  telling  the  News- 
Gazette  that  “James  Kilgore  has  earned  the 
opportunity  for  a second  chance.” 

But  five  days  after  Kilgore  appeared 
before  the  trustees,  the  Illinois  Senate 
unanimously  passed  a bill  sponsored  by 
state  Senator  Chapin  Rose  that  would  ban 
anyone  who  had  obtained  a degree  under 
an  assumed  name  from  being  employed  at 
an  institution  of  higher  learning. 

Rose  acknowledged  that  the  bill  was 
“absolutely”  targeted  at  Kilgore,  who  had 
earned  his  Ph.D.  under  the  name  of  Charles 
Pape  while  on  the  run  and  living  in  South 
Africa. 

“He  might  not  have  pulled  the  trigger,” 
Rose  said  of  Kilgore’s  involvement  with  the 
SLA.  “But  he  was  a part  of  the  group.  He 
didn’t  stop  it.  He  fled  the  country  and  used 
a fake  name  to  obtain  a degree.  He,  and 
others  like  him,  just  shouldn’t  be  teaching 
our  children.” 

A similar  bill  introduced  in  the  House, 


HB  150,  failed  to  pass  - killing  the  pro- 
posed legislation. 

UIUC  Provost  Ilesanmi  Adesida 
asked  a committee  to  examine  Kilgore’s 
employment  at  the  university.  The  com- 
mittee found  that  he  had  “contributed  to 
the  scholarly  and  educational  missions  of 
the  campus,”  that  all  employment  policies 
had  been  followed  when  Kilgore  was  hired 
and  that  he  had  “voluntarily  disclosed”  his 
criminal  record  during  the  hiring  process, 
and  recommended  he  not  be  barred  from 
future  employment  at  UIUC. 

Despite  the  smear  campaign  spear- 
headed by  the  News-Gazette,  the  extensive 
publicity  about  Kilgore’s  past  and  criticisms 
by  lawmakers,  in  November  2014  the 
UIUC  trustees,  unable  to  reach  a consensus, 
followed  the  committee’s  recommenda- 
tion and  said  academic  units  at  the  school 
could  rehire  Kilgore  under  existing  hiring 
practices. 

“The  university  in  making  this  deci- 
sion, if  I am  rehired,  is  recognizing  that 
people  can  change  and  that  people  should 
be  given  second  chances  and  that  when 
they  prove  themselves,  they  shouldn’t  sim- 
ply be  dismissed  from  their  position  on  the 
basis  of  their  crimi- 
nal background  or 
their  past,”  Kilgore 
said  after  the  trust- 
ees announced  their 
decision. 

On  August  7, 

2015,  Kilgore  sent 
an  update  to  almost 
2,000  supporters 
who  had  signed  a 
Change.org  petition 
urging  UIUC  of- 
ficials to  renew  his 


employment  contract. 

“Thanks  to  your  support  I was  able  to 
once  again  work  at  the  Center  for  African 
Studies  and  teach  one  course  at  the  univer- 
sity during  the  spring  ( Jan-May)  semester. 
I am  slotted  to  teach  more  courses  this 
academic  year  beginning  in  September  and 
hope  to  continue  my  work  at  the  Center  for 
African  Studies.  For  the  moment,  my  em- 
ployment situation  seems  stable.  My  further 
news  is  that  during  the  eight  months  when 
I was  barred  from  working  at  the  [Univer- 
sity], I did  complete  a book  manuscript, 
Understanding  Mass  Incarceration:  A People’s 
Guide  to  the  Key  Civil  Rights  Struggle  of  Our 
Time,  which  will  be  published  by  The  New 
Press  on  September  15,2015.” 

Meanwhile,  the  News-Gazette  contin- 
ues to  publish  articles  critical  of  UIUC’s 
decision  to  retain  Kilgore  as  a faculty 
member,  apparently  unwilling  - or  possibly 
unable  - to  let  his  past  criminal  history 
remain  in  the  past  where  it  belongs. 


Sources:  Chicago  Tribune,  www.chicago- 
reporter.  com,  www.prisonphotography.  org, 
www.  news-gazette,  com, 
sociates.  com 
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Seventh  Circuit  Reverses  Verdict  when 
Prisoner  Not  Allowed  to  Poll  Jury 

by  Derek  Gilna 


ILLINOIS  STATE  PRISONER  GlENN  VeRSER 
had  been  on  a hunger  strike  when  he 
claimed  he  was  beaten  by  guards  at  the 
Western  Correctional  Center  in  September 
2007  while  involved  in  a cell  transfer.  He 
promptly  filed  a § 1983  federal  civil  rights 
action  that  went  to  trial  in  the  Central 
District  of  Illinois,  where  a jury  found 
for  the  defendants.  That  was  not  the  end 
of  the  case,  though.  Due  to  the  district 
court’s  post-verdict  procedural  errors,  the 
Seventh  Circuit  reversed  and  remanded 
for  a new  trial. 

Prisoners  face  many  practical  and 
procedural  hurdles  when  pursuing  a pro 
se  lawsuit,  as  reflected  in  the  proceedings 
in  this  case.  After  the  close  of  evidence  at 
trial,  the  district  court  judge  ordered  Verser 
back  to  prison  and  he  was  removed  from 
the  courtroom  before  he  could  make  any 
post-trial  motions,  including  a request  to 
poll  the  jury.  That,  the  Court  of  Appeals 
found,  violated  federal  court  rules. 

In  most  cases  the  error  might  have 
gone  unnoticed,  especially  since  Verser, 
who  had  been  acting  as  his  own  attorney, 
was  no  longer  in  the  courtroom  to  witness 
what  transpired  in  his  absence.  The  jurors 
were  clearly  troubled  by  their  finding  for  the 
guards,  taking  the  unusual  step  of  making 
a statement  “indicating  that  a majority  of 
the  jury  felt  that  the  defendants  ‘all  had  a 
part  to  play  in  what  happened  to’ Verser,  but 
based  on  the  evidence  ‘could  not  find  the 
defendants  guilty.’” 

As  noted  by  the  Seventh  Circuit  in 
a December  19,  2013  decision,  however, 
Verser  never  heard  that  statement  because 
he  had  not  been  allowed  to  remain  in  the 
courtroom,  which  the  Court  of  Appeals 
found  objectionable  due  to  the  lack  of  any 
apparent  security  issues.  According  to  the 
Court,  Verser’s  “total  exclusion  from  the 
courtroom  prevented  him  from  exercising 
his  right  to  poll  the  jury  pursuant  to  Federal 
Rule  of  Civil  Procedure  48(c),  and  that  such 
a poll  might  have  made  a difference.” 

The  appellate  court  brushed  aside  the 
defendants’ argument  that  Verser’s  post- trial 
exclusion  from  the  courtroom  was  harmless 
error,  stating  it  had  recognized  that  “A  jury 
poll  is  meant  to  ensure  jurors’  account- 


ability for  the  verdict,  ‘creating  individual 
responsibility’  and  ferreting  out  any  dissent 
that,  for  whatever  reason,  was  not  reflected 
in  the  verdict  as  announced.”  Verser  had  an 
“absolute  right”  to  poll  the  jury;  accordingly, 
the  judgment  was  reversed  and  the  case  re- 
manded for  a new  trial.  S ee : Verser  v.  Barfield , 


In  November  2013,  the  Fourth  Circuit 
Court  of  Appeals  upheld  a jury’s  finding 
that  Taser  International  was  liable  for  neg- 
ligence in  the  death  of  a teenager  tased  by  a 
police  officer.  However,  the  appellate  court 
reversed  a $5.5  million  damages  award  and 
ordered  a new  trial  on  damages.  The  case 
subsequently  settled  under  confidential  terms. 

The  appellate  ruling  resulted  from  a 
lawsuit  over  the  March  20,  2008  death  of 
17-year-old  Darryl  W.  Turner  at  a super- 
market in  Charlotte,  North  Carolina.  As 
previously  reported  in  PLN,  police  were 
called  to  the  store  when  Turner  became  loud 
and  disruptive  after  he  was  fired. 

When  he  refused  to  follow  a police 
officer’s  order  to  “calm  down,”  the  officer 
discharged  two  darts  from  anX26  taser  into 
Turner’s  chest.  The  officer  held  the  trigger 
down  for  37  seconds,  releasing  it  five  seconds 
after  Turner  collapsed  to  the  ground.Turner 
was  unresponsive  and  experiencing  ventricu- 
lar fibrillation  when  paramedics  arrived;  he 
was  pronounced  dead  at  a local  hospital. 

His  estate  sued  Taser,  alleging  neg- 
ligence for  failing  to  provide  an  adequate 
warning  of  the  dangers  of  discharging  a 
taser  into  the  chest  and  shocking  a suspect 
for  a prolonged  period  of  time.  The  jury 
found  the  company  liable  and  entered  an 
award  of  $10  million  in  compensatory  dam- 
ages. The  district  court  initially  reduced  the 
award  to  $7.5  million,  further  reduced  it  to 
$6.15  million,  then  deducted  a $625,000 
settlement  paid  to  Turner’s  estate  by  the 
City  of  Charlotte  and  $40,000  paid  by  the 
supermarket’s  workers’ compensation  policy, 
for  a net  award  of  around  $5.5  million.  [See: 


741  F.3d  734  (7th  Cir.  2013). 

Following  remand  another  trial  was 
held  in  April  2015,  and  the  jury  again  en- 
tered a verdict  in  favor  of  the  defendants. 
Verser’s  motion  for  a new  trial  was  denied 
and  he  has  since  filed  an  appeal  challeng- 
ing the  verdict,  which  remains  pending.  F' 


PLN,  Feb.  2013,  p.46;  Jan.  2012,  p.42]. 

On  appeal,  Taser  challenged  a ruling 
by  the  district  court  that  prevented  the 
company  from  presenting  a contributory 
negligence  defense. The  Fourth  Circuit  said 
the  application  of  such  a defense  under  the 
circumstances  in  this  case  “would  absolve 
[Taser]  of  its  responsibility  to  provide  ad- 
equate warnings  to  persons  using  ...  tasers, 
and  effectively  would  grant  [Taser]  immu- 
nity in  North  Carolina  negligence  actions 
that  are  based  on  police  use  of  a taser  on  a 
suspect  resisting  arrest.” 

The  Fourth  Circuit  also  rejected Taser’s 
argument  that  it  was  entitled  to  a directed 
verdict  because  it  had  not  been  shown  that 
the  company  failed  to  warn  users  to  use 
tasers  in  a different  manner.  The  evidence 
at  trial  indicated  the  company’s  training 
manuals  instructed  users  to  “aim  the  taser 
at  the  suspect’s  chest,”  and  stated  such  use 
“could  not  cause  cardiac  arrest.” 

Taser,  however,  had  the  results  of  stud- 
ies conducted  in  2005  and  2006  which 
found  “the  taser’s  electrical  pulses  can  ‘cap- 
ture’ cardiac  rhythms,  potentially  leading  to 
ventricular  fibrillation. ’’The  studies  further 
found  that  aiming  the  taser  at  areas  other 
than  a subject’s  chest  “reduced  significantly” 
the  risk  of  fibrillation.  Yet  the  company 
failed  to  issue  warnings  about  the  risk  of 
cardiac  arrest  if  tasers  are  aimed  at  the  chest 
until  2009,  over  a year  after  Turner’s  death. 
[See:  PLN,  April  2014,  p.34]. 

Further,  Taser’s  position  that  it  had 
adequately  warned  against  misuse  of  its 
stun  guns  due  to  prolonged  deployment 
of  an  electrical  current  was  rejected  by  the 
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Court  of  Appeals.  The  Court  found  the 
verdict  was  supported  by  evidence  that  the 
company  did  not  give  “precise  guidance”  on 
“the  safe  length  of  a [taser]  discharge  cycle.” 

While  the  appellate  court  affirmed  the 
jury’s  finding  of  liability,  it  ordered  a new 
trial  on  damages,  holding  that  the  evidence 
failed  to  show  a “reasonable  level  of  cer- 
tainty” that  the  loss  of  Turner’s  “services, 
care,  and  companionship” to  his  parents  had 
a monetary  value  equivalent  to  the  amount 
of  the  jury  award  as  reduced  by  the  district 
court.  See:  Fontenot  v.  Taser  International, 
736  F.3d  318  (4th  Cir.2013). 

Following  remand  the  parties  settled  the 
case  before  a retrial  on  damages  was  held,  and 
entered  a stipulation  of  dismissal  in  April  2014. 
An  estimated  550  people  have  died  nationwide 
after  being  shocked  with  tasers,  though  the 
company  is  rarely  held  liable.Typically,  lawsuits 
over  taser-related  deaths  are  filed  against  the 
law  enforcement  officers  involved  and  not 
Taser  International;  however,  the  company  has 
faced  dozens  of  lawsuits  from  police  officers 
who  suffered  injuries  after  being  shocked  with 
tasers  during  training  exercises. 

Additional  source:  Dallas  Morning  News 
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Corporations  You've  Never  Heard  of  are  Making 
Millions  from  Mass  Incarceration 


Likely  the  most  well-known  prison 
profiteers  in  the  United  States  are  the 
Corrections  Corporation  of  America  and 
The  GEO  Group.  Between  them,  these 
two  firms  pulled  in  about  $3.3  billion  last 
year  running  scores  of  private  prisons  and 
immigration  detention  centers. 

However,  these  two  firms  are  not  alone 
in  feasting  at  the  trough  of  corrections  ex- 
penditures. Many  other  companies,  most  of 
them  ofF the  popular  radar,  are  also  benefiting 
from  epidemic  prison  and  jail  building.  Some 
may  even  be  operating  in  your  neighborhood. 
Here  we’ll  do  a quick  sketch  of  several  such 
companies,  outline  their  activities,  ponder 
their  deeds  of  infamy  and  reflect  a little  on 
how  to  curtail  their  profiteering. 

Turner  Construction: 

If  We  Build  it  They  Will  Come 

Let’s  start  with  the  construction 
sector.  Prison  construction  managers  don’t 
come  with  a tool  box  and  a pick-up.  They 
are  world-class  operators. The  largest  player 
in  this  field  is  New  York-based  Turner 
Construction,  a subsidiary  of  the  German 
giant  Hochtief. 

According  to  IBISWorld,  Turner’s 
average  annual  income  for  prison  and  jail 
construction  came  to  $278  million  per  year 
from  2007  to  2012.  This  represents  lots  of 
money  in  most  quarters,  but  qualifies  as  only 
slightly  more  than  pocket  change  to  a firm 
that  earned  $9  billion  in  total  revenue  for 
2013.  In  almost  a century  and  a half  of  op- 
eration,Turner  has  been  involved  in  building 
New  York’s  Lincoln  Center  for  the  Perform- 
ing Arts,  Kansas  City’s  Arrowhead  Stadium 
and  constructing  corporate  headquarters  for 
Boeing  and  the  RAND  Corporation.  It  has 
about  5,000  employees  worldwide. 

Despite  prisons  and  jails  not  being 
their  core  business,  they  are  still  virtu- 
ally omnipresent  in  the  sector.  Turner  did 
construction  management  for  a 6,000-bed 
facility  in  Bunker  Hill,  Indiana,  participated 
in  an  $800  million  overhaul  of  several  state 
prisons  in  Pennsylvania  in  2009,  led  work 
on  jail  construction  in  Lorsyth  County, 
Georgia  ($100  million),  Port  Bend  County, 
Texas  ($75  million),  Johnson  City,  Kansas 
($50  million),  Kenton  County,  Ohio  ($41 


by  James  Kilgore 

million),  as  well  as  on  two  jails  custom-built 
for  Corrections  Corporation  of  America  in 
Georgia’s  Wheeler  and  CofFee  counties  at 
an  estimated  total  cost  of  $80  million. 

The  demand  for  larger  and  more  secure 
court  facilities  prompted  Cook  County,  Il- 
linois to  contract  with  Turner  in  2009  for 
the  $110  million  renovation  of  Chicago’s 
Everett  M.  Dirksen  Courthouse. The  Army 
Corps  of  Engineers  employed  Turner  to 
upgrade  its  Detroit  Border  Patrol  Station 
for  $14  million  in  2013. 

Like  many  of  the  firms  that  reap 
profits  from  the  prison-industrial  complex, 
Turner  keeps  quiet  about  it.  Their  website 
highlights  their  role  as  the  “leading  builder 
of  green  buildings.”  They  also  proclaim  on 
their  website:  “We  have  the  highest  ethical 
standards  in  the  industry.  We  ‘do  the  right 
thing.’”Perhaps  doing  the  right  thing  might 
include  pulling  out  of  prison  and  jail  build- 
ing altogether,  especially  since  an  income 
cut  of  $278  million  would  reduce  their 
annual  revenue  only  by  about  3 percent. 

Bl  Incorporated:  Keeping 
Track  of  "Offenders" 

Colorado-based  BI  Incorporated  manu- 
factures  electronic  monitors. They  specialize 
in  cutting-edge  GPS-based  devices  that 
deliver  real-time  location  tracking.  BI  also 
offers  technology  for  monitoring  of  alcohol 
consumption  through  an  ankle  bracelet  or 
a remote  breathalyzer  known  as  Soberlink. 
The  company  monitors  about  60,000  people 
at  any  given  moment  in  all  50  states. 

BI  also  contracts  with  state  and  county 
authorities  to  supervise  people  on  elec- 
tronic monitoring,  in  essence  offering  a 
form  of  privatized  probation  and  parole. 
This  supervision  is  typically  done  through 
“community-based”  electronic  monitor- 
ing offices.  In  most  of  their  “community” 
corrections  work,  they  stress  the  notion  of 
user  pays;  in  some  instances,  BI  “probation” 
officers  are  expected  to  be  the  collection 
agents  for  these  fees.  Former  employees 
have  reported  to  Truthout  that  they  received 
a bonus  if  they  passed  a certain  target  in 
collecting  fees  for  services  from  their  clients. 
In  addition  to  community-based  offices,  BI 
operates  a national  call  center  from  India- 


napolis, which  tracks  all  those  on  BI  GPS 
monitors  across  the  country. 

While  BI’s  monitoring  market  has 
focused  on  those  involved  directly  in  the 
traditional  criminal  justice  system,  in  2009 
BI  entered  a new  field:  immigration.  The 
company  signed  a five-year,  $372  million 
contract  with  Immigration  and  Customs 
Enforcement  (ICE)  to  intensively  supervise 
up  to  27,000  people  who  were  awaiting 
judgment  in  deportation  or  asylum  cases 
but  not  held  in  detention  centers.  The  ICE 
contract  was  renewed  in  2014,  though  re- 
duced to  roughly  $235  million  for  five  years. 

BI  was  an  independent  firm  for  over 
two  decades,  but  its  contract  with  ICE 
made  it  an  attractive  target  for  acquisition. 
Hence,  in  2011  The  GEO  Group  bought 
out  BI  for  $415  million.  GEO  Group’s 
acquisition  of  BI  was  in  line  with  the 
increasing  specialization  of  private  prison 
companies  in  immigration.  While  private 
prison  firms  own  or  operate  only  about  8 
percent  of  prison  beds  across  the  country, 
they  control  more  than  40  percent  of  im- 
migration detention  cells.  Further,  acquiring 
BI  also  helped  position  GEO  to  limit  the 
extent  to  which  BI  might  market  electronic 
monitoring  as  an  alternative  to  incarcera- 
tion. More  people  out  of  prison  on  ankle 
bracelets  could  mean  plummeting  profits 
for  GEO  Group’s  prison  operations. 

Bob  Barker:  "Honoring 
God  in  All  We  Do" 

While  a host  of  suppliers  has  found 
prisons  and  jails  to  be  a unique  niche, 
perhaps  none  has  adapted  to  the  new 
marketplace  as  masterfully  as  Bob  Barker 
Industries.  Founded  in  the  1970s  and  now 
based  in  Fuquay-Varina,  North  Carolina, 
Bob  Barker  (no  connection  to  the  former 
TV  game  show  host)  produces  a wide  range 
of  goods  for  prisoners  and  prison  staff 

The  firm  bills  itself  as  a “worldwide 
leader  in  delivering  innovative  products  and 
services  to  correctional  and  rehabilitation 
customers.”  The  company’s  vision,  “Trans- 
forming criminal  justice  while  honoring 
God  in  all  we  do,”  captures  the  divine  in- 
spiration behind  their  profit-making. 

Barker’s  transformation  program 
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includes  a variety  of  cheaply-made  goods 
for  the  incarcerated:  jumpsuits,  sandals, 
T-shirts,  board  games,  and  black-and- 
white-striped  canvas  shoes.  The  company 
also  sells  steel  stools  and  benches  for  day- 
rooms  and  yards. 

In  1999,  they  opened  their  “officers- 
only”  line  and  began  to  offer  corrections 
staff  a range  of  uniforms  plus  security 
items  like  handcuffs  and  leg  shackles.  In 
more  recent  years  they  have  diversified  into 
body  armor,  eyeglasses  featuring  imbedded 
digital  cameras  and  riot  shields. 

One  of  their  points  of  pride  is  innova- 
tion. A 1996  trademark  application  landed 
Bob  Barker  the  brand  “Correctional  Clas- 
sics.” Since  that  time  these  classics  have 
taken  a number  of  forms.  In  response  to 
overcrowding,  the  company  designed  a 
three-tier  bunk,  which  many  facilities  have 
used  to  house  prisoners  in  gyms  and  day- 
rooms  and  other  places  which  were  never 
designed  as  living  spaces.  Perhaps  their 
most  heavily-marketed  product  is  the  van 
cell,  which  allows  officers  to  lock  a person 
inside  a cell  while  they  are  being  trans- 
ported from  one  destination  to  another. 

However,  likely  their  most  famous 
catalog  item  is  the  most  simple:  the  throw- 
back striped  prison  uniform.  With  a revival 
of  such  stigmatizing  clothing  in  the  last 
decade,  Bob  Barker  has  been  at  the  fore- 
front, with  an  edition  the  firm  markets  as 
the  “convict  classic.” 

While  production  has  sapped  most  of 
the  firm’s  energy  over  the  past  four  decades, 
about  two  years  ago  Bob  Barker  Industries 
underwent  a process  of  reflection  and  added 
a vice  president  of  social  responsibility, 
tasked  with  monitoring  and  improving  the 
company’s  impact. 

Since  that  time  some  changes  have  tak- 


en place,  including  the  installation  of  solar 
panels  at  the  company  headquarters  as  an 
energy-saving  measure.  However,  perhaps 
their  most  daring  venture  has  been  an  ini- 
tiative sparked  by  Bob  Barker,  Jr.  (son  of  the 
company’s  founder)  to  address  recidivism. 
Based  on  the  newfound  company  revelation 
that  “incarcerated  individuals  have  value  in 
the  eyes  of  God,”  the  newly-minted  Bob 
Barker  Foundation  has  attempted  to  sup- 
port a number  of  rehabilitation  initiatives. 

In  fact,  Bob  Barker,  Jr.,  in  an  inter- 
view with  a North  Carolina  TV  show,  said 
that  he  “would  die  a very  happy  man”  if  the 
company  could  be  so  successful  in  combat- 
ing recidivism  that  they  would  go  out  of 
business.  Although  the  company’s  finances 
are  not  public,  they  earn  an  estimated  1100 
million  a year  in  revenue.  And  despite  Bob 
Barker’s  vows  of  self-sacrifice  and  devotion 


to  ending  recidivism,  they  are  not  likely  to 
close  up  shop  any  time  soon. 

A longer  version  of  this  article  was  originally 
published,  by  Truthout  (www.truth-out.org) 
07i  January  19,  2015;  it  is  reprinted  with 
permission. 

Ed.  Note : Other  companies  you  may  have  never 
heard  of  that  profit  from  mass  incarceration  in- 
clude American  Securities, aprivate  equity  firm 
that  owns  Global  Tel*Link,  the  nation’s  largest 
prison  phone  service  provider;  AB  RY  Partners , 
another  private  equity  firm  that  owns  Secums 
Technologies,  the  second-largest  prison  phone 
company;  The  Vanguard  Group,  the  largest 
shareholder  in  both  CCA  and  GEO  Group; 
and  Beecken  Petty  O’Keefe  & Company,  a 
private  equity  firm  that  owns  prison  medical 
care  contractor  Corizon  Health. 
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Texas  Prisoner  Held  in  Prison  35  Years  after  Conviction  Vacated 


The  U.S.  District  Court  for  the 
Southern  District  ofTexas  denied  a bid 
to  halt  the  retrial  of  a mentally  challenged 
prisoner  whose  original  conviction  was 
overturned  but  who  remained  incarcerated 
almost  35  years  later.  In  ruling  against  Jerry 
Hartfield,  the  federal  court  cleared  the  way 
for  his  retrial  to  proceed  in  August  2015. 

Hartfield,  59,  was  convicted  of  the 
1976  murder  of  a 55-year-old  ticket  agent 
at  a bus  station  in  Bay  City, Texas. The  body 
of  Eunice  J.  Lowe  was  found  in  the  bus 
station’s  storeroom;  she  had  been  beaten 
to  death  with  a pickaxe  handle,  stabbed 
with  a glass  bottle  and  raped.  Her  car  and 
several  thousand  dollars  were  stolen.  De- 
spite proclaiming  his  innocence,  Hartfield, 
a mentally  impaired  black  man  with  an  IQ_ 
below  70,  was  convicted  at  trial  and  sen- 
tenced to  death  on  June  30, 1977. 

Three  years  later,  in  September  1980, 
the  verdict  was  overturned  on  the  grounds 
that  prosecutors  violated  the  Constitution 
when  striking  a juror  from  hearing  the  case 
because  the  juror  expressed  reservations 
about  the  death  penalty.  After  Hartfield’s 
attorneys  challenged  the  prosecutors’  ac- 
tions, the  Texas  Court  of  Criminal  Appeals 
reversed  the  conviction  based  on  Wither- 
spoon v.  Illinois , 391  U.S.  510  (1968)  and 
ordered  a new  trial. 

The  usual  response  to  such  a ruling 
would  be  to  proceed  with  another  trial,  but 
Texas  officials  chose  a different  approach: 
Prosecutors  filed  a motion  arguing  that  the 
error  recognized  by  the  appellate  court  un- 
der Witherspoon  applied  only  to  the  sentence 
and  not  to  the  issue  of  guilt  or  innocence. 
The  state  claimed  that  Hartfield’s  convic- 
tion was  valid  but  that  his  sentence  should 
be  converted  from  the  death  penalty  to  life 
in  prison. 

The  Texas  Court  of  Criminal  Appeals 
disagreed  and  formally  vacated  Hartfield’s 
conviction  on  March  4, 1983;  eleven  days 
later,  then-Governor  Mark  White  com- 
muted his  sentence.  Hartfield  was  now 
being  held  in  prison  with  no  conviction 
and  no  sentence;  legally,  it  was  as  if  he  had 
never  been  convicted.  What  followed  was 
a series  of  blunders  that  might  have  been 
considered  a comedy  of  errors,  except  it  was 
not  funny  at  all. 

The  appellate  court  never  notified  the 
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governor’s  office  or  the  Texas  Board  of 
Pardons  and  Paroles  that  Hartfield’s  convic- 
tion had  been  vacated.  Instead,  officials  in 
the  county  where  Hartfield  was  tried  and 
convicted  falsely  reported  to  the  Court  of 
Criminal  Appeals  that  the  court’s  mandate 
for  a retrial  had  been  carried  out,  when  in 
fact  it  had  not.  If  Hartfield’s  attorneys  were 
aware  of  any  of  these  missteps,  they  took  no 
action.  Hartfield  remained  in  prison. 

Finally,  in  2006,  with  the  help  of  a 
jailhouse  lawyer,  Hartfield  began  to  ques- 
tion the  legal  status  of  his  incarceration.  In 
2008  he  obtained  a new  attorney  who  began 
a round  of  court  filings  on  his  behalf.  Five 
years  later,  the  Texas  Court  of  Criminal 
Appeals  - the  same  court  that  vacated  his 
conviction  in  1980  - allowed  Hartfield  to 
pursue  a claim  that  his  right  to  a speedy 
trial  had  been  violated. 

Pursuing  that  argument  in  another 
round  of  pleadings,  however,  resulted  in  a 
July  18,  2013  ruling  by  the  Fifth  Circuit 
Court  of  Appeals  that  Hartfield  had  not 
exhausted  his  legal  remedies  in  state  court. 
See:  Hartfield v.  Thaler ; 536  Fed.Appx.  455 
(5th  Cir.  2013). Therefore,  Hartfield’s  attor- 
neys filed  a writ  of  mandamus  with  a state 
court  in  April  2014,  arguing  that  keeping 
him  imprisoned  for  over  30  years  after  his 
conviction  had  been  vacated  was  such  an 
egregious  violation  of  the  Sixth  Amend- 
ment guarantee  to  a speedy  trial  that  the 
State  of  Texas  had,  in  fact,  given  up  the 
right  to  retry  him. 

Attorneys  for  the  state  argued  that 
because  Hartfield  had  never  raised  that 
issue  during  his  many  years  of  incarcera- 
tion, he  could  not  do  so  now.  In  fact,  the 
state  contended  - presumably  while  at- 
tempting to  keep  a straight  face  - that 
Hartfield  had  deliberately  remained  in 
prison  for  more  than  three  decades  so  that 
one  day  he  could  make  the  argument  that 
his  Sixth  Amendment  speedy  trial  rights 
had  been  violated. 

In  spite  of  the  absurdity  of  such  a claim, 
State  District  Judge  Craig  Estlinbaum 
agreed  and  went  one  step  further,  writing, 
“There  is  no  evidence  that  Hartfield  has 
suffered  any  anxiety  relating  to  his  pretrial 
detention.”  Estlinbaum  did  not  offer  an 
explanation  as  to  how  someone  could  be 
imprisoned  for  nearly  35  years  with  no 


valid  conviction  or  sentence  and  not  suffer 
any  anxiety. 

On  the  contrary,  the  judge  concluded, 
Hartfield  actually  benefited  from  the  long 
delay  in  a retrial  because  such  a proceeding 
today  would  be  far  less  likely  to  end  with  the 
death  penalty  than  if  he  had  been  retried 
in  the  1980s,  shortly  after  his  conviction 
was  overturned.  Estlinbaum  did  acknowl- 
edge that  the  passage  of  time,  the  loss  of 
evidence  and  the  death  of  witnesses  would 
also  impair  Hartfield’s  ability  to  mount  an 
effective  defense. 

According  to  the  New  York  Daily  News, 
“the  murder  weapon,  a pick-axe,  has  been 
lost  and  witnesses  have  died.”  Hartfield, 
meanwhile,  continued  to  maintain  his  in- 
nocence and  his  claim  that  a false  confession 
was  the  basis  for  his  original  conviction. 

As  the  case  wound  its  way  into  the 
federal  courts,  Hartfield’s  attorneys  again 
pressed  their  argument  that  a retrial  after 
35  years  would  violate  their  client’s  right 
to  a speedy  trial.  In  an  April  2015  ruling, 
however,  a federal  district  court  in  Houston 
denied  that  claim. 

The  court  wrote  that  “well-established 
Fifth  Circuit  precedent  holds  that  the  fed- 
eral courts  should  abstain  from  exercising 
jurisdiction  over  pretrial  habeas  corpus  claims 
(emphasis  added)  if  the  issues  raised  in  the 
petition  may  be  resolved  either  by  trial  on 
the  merits  in  the  state  court  or  by  other 
state  procedures  available  to  the  petitioner.” 

“Applying  these  principles  in  the 
speedy-trial  context,  the  Fifth  Circuit  has 
held  that,  absent  ‘special  circumstances,’ 
pretrial  habeas  relief  is  available  only  to 
enforce  a state’s  obligation  to  bring  a de- 
fendant promptly  to  trial,  not  to  adjudicate 
the  merits  of  a speedy-trial  claim  under 
the  Sixth  Amendment  and  bar  the  state 
from  proceeding  to  trial,”  the  district  court 
added.  “In  this  case,  Petitioner  argues  that 
preventing  his  retrial  in  the  state  courts 
is  necessary  to  protect  his  constitutional 
right  to  a speedy  trial,  essentially  morph- 
ing his  speedy-trial  right  into  a right  not 
to  be  tried.” 

In  denying  the  petition,  the  district 
court  cited  United  Hates  v.  MacDonald,  435 
U.S.  850,  98  S.Ct.  1547  (1978),  in  which 
the  Supreme  Court  stated,  “the  Speedy 
Trial  Clause  does  not,  either  on  its  face  or 
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according  to  the  decisions  of  this  Court, 
encompass  a ‘right  not  to  be  tried’  which 
must  be  upheld  prior  to  trial  if  it  is  to  be 
enjoyed  at  all.”  See:  Hartfield  v.  Osborne, 
2015  U.S.  Dist.  LEXIS  53461  (S.D.  Tex. 
Apr.  21, 2015). 

“It’s  one  of  those  one-in-a-million 
deals,”  stated  Kenneth  R.  Hawk  III,  the 
federal  public  defender  appointed  to  rep- 
resent Hartfield.  “When  you  see  it,  it’s  kind 
of  breathtaking.  ” 

“Hartfield’s  position  is  as  straightfor- 
ward and  subtle  as  a freight  train,”  said  U.S. 
District  Court  Judge  Lynn  Hughes.  “The 
[state]  court’s  mandate  was  never  recalled, 
its  decision  never  overturned,  the  convic- 
tion never  reinstated;  yet  Hartfield  never 
received  the  ‘entirely  new  trial’  ordered  by 
the  court.” 

Until  now,  that  is.  Hartfield’s  retrial, 
before  Judge  Estlinbaum,  began  on  August 
10, 2015  - almost  35  years  after  his  original 
conviction  was  vacated.  He  was  reconvicted 
on  the  murder  charge  on  August  19.  His 
lead  attorney,  Jay  Wooten,  questioned 
the  fairness  of  the  trial  because  some  of 
the  evidence  and  many  witnesses  were  no 
longer  available.  Apparently,  the  retrial  of  a 


mentally  impaired  defendant  who  remained 
incarcerated  for  more  than  three  decades 
after  his  conviction  was  overturned  is  what 
passes  for  “justice”  in  the  U.S.  criminal 
justice  system. 

Hartfield,  who  no  longer  faced  the 
death  penalty  due  to  his  low  IQjWas  sen- 
tenced on  August  20,2015  to  life  in  prison. 
As  a result  of  the  amount  of  time  he  had 
served  before  being  retried,  he  should  be 
immediately  eligible  for  parole. 

Sources:  Associated  Press,  www.alternet.org, 
www.  theatlantic.  com,  www.  dailykos.  com, 
http://theweek.  com,  http://thinkprogress.  org, 
www.  news.yahoo.  com,  www.  theguardian. 
com,  New  York  Daily  News 
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Alabama:  Ricky  Deangelo  Hinkle, 
47,  began  threatening  other  prisoners  and 
disrupting  the  lunch  meal  at  the  Jefferson 
Countyjailon  September  11,2014.  Asjail- 
ers  were  placing  him  in  a segregation  cell, 
he  allegedly  started  to  fight.  A guard  then 
used  his  Taser  on  Hinkle,  who  immediately 
fell  to  the  ground  and  was  unresponsive. 
Medical  personnel  eventually  responded 
along  with  paramedics,  but  they  were  un- 
able to  revive  him.  He  was  transported  to 
a hospital  where  he  was  pronounced  dead. 

Arizona:  In  January  2015,  Maricopa 
County  Superior  Court  Judge  Katherine 
Cooper  was  discovered  to  have  a live-in 
boyfriend,  Michael  Kent  Krause.  While  that 
is  not  typically  a big  deal,  Krause,  a convicted 
sex  offender,  was  arrested  at  Cooper’s  cen- 
tral Phoenix  home  on  a warrant  for  being  a 
fugitive  from  justice.  When  the  judge  was 
contacted  for  a statement  she  said,  “I  was 
shocked  when  I learned  of  the  allegations.... 
I had  no  knowledge  of  any  of  the  charges 
against  him.  I have  no  further  relationship 
with  Mr.  Krause,  and  he  no  longer  resides 
at  my  residence.”  Interestingly,  though,  the 
attorney  who  represented  Krause  at  his  bail 
hearing,  Phoenix  attorney  Michael  Mor- 
rissey, earned  his  undergraduate  and  law 
school  degrees  from  the  same  university  as 
Judge  Cooper,  and  they  have  known  each 
other  for  more  than  three  decades.  Despite 
the  prosecutor’s  request  for  a 150,000  cash 
bond,  Krause  was  released  on  15,000  bond. 

Arkansas:  After  years  of  receiving 
sandwiches  at  the  Benton  County  Jail, 
prisoners  are  being  treated  to  hot  meals.  Jail 
administrator  Jeremy  Guyll  announced  on 
April  5,  2015  that  the  menu  now  contains 
sloppy  joes  and  burgers  and  fries.  “The  food 
is  good,”he  said. The  change  was  due  to  re- 
vised Arkansas  Criminal  Detention  Facility 
Standards  released  in  January  2015,  which 
also  include  mandated  training  for  jailers, 
including  basic  CPR  training.  The  jail  ad- 
ministrator in  Hickman  County  said  giving 
prisoners  hot  meals  seems  to  keep  them 
calmer,  which  results  in  less  work  for  staff. 

Arkansas:  There’s  no  limit  to  what 
someone  will  do  to  get  free.  On  April  1, 
2015,  Daroyce  Rodgers,  34,  was  convicted 
on  drug  charges  and  sentenced  to  20  years 
in  prison.  He  then  asked  to  be  allowed  to 
hug  his  mother  over  the  courtroom  rail- 
ing. As  he  moved  forward  to  hug  her,  he 
jumped  over  the  rail,  pushed  his  mother  to 
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the  floor  and  fled,  losing  a shoe  and  a Bible 
on  his  way  out  of  the  building.  “I  saw  it  in 
his  eyes,  he  snapped.  A mother  knows,” 
said  his  mother,  Denise  Rodgers.  The  U.S. 
Marshals  Service  and  local  law  enforcement 
agencies  are  still  searching  for  Rodgers, 
who  later  called  into  a local  TV  station  to 
deny  allegations  he  had  injured  two  bailiffs 
during  his  escape. 

Belgium:  In  March  2015,  Belgium’s 
government  announced  that  it  was  scrap- 
ping all  prison  sentences  of  less  than  one 
year.  The  move  came  after  budget  cuts  made 
it  more  difficult  to  pay  the  costs  of  housing 
prisoners.  However,  Koen  Geens,  an  MP 
for  the  center-right  Christian  Democratic 
and  Flemish  party,  denied  that  the  plan  was 
being  pursued  solely  to  save  money.  Rather, 
he  insisted  that  “[a]  short  prison  sentence, 
a try-out  in  jail,  rarely  leads  to  good  results. 
It  does  not  contribute  to  reintegration,  but 
helps  prisoners  learn  bad  habits.” 

California:  Judge  Robert  LaForge 
sentenced  Todd  Morrow,  44,  to  a year  in  jail 
for  recording  a 15-year-old  relative  with  hid- 
den cameras  in  her  bedroom  and  bathroom. 
Morrow  was  a guard  at  a Mendocino  County 
prison  camp  run  by  the  California  Depart- 
ment of  Corrections  and  Rehabilitation. 
He  pleaded  no  contest  in  February  2015  to 
child  pornography  and  peeping  charges. The 
mother  of  the  victim  told  Morrow,  “You’re  a 
complete  monster.  You’re  not  a human  being. 
And  you  have  a dead  soul.”Morrow  avoided 
eye  contact  during  his  sentencing  hearing  on 
March  30, 2015,  and  did  not  make  a state- 
ment. He  was  also  sentenced  to  five  years’ 
probation,  ordered  to  receive  counseling  and 
must  register  as  a sex  offender. 

Canada:  Officials  at  the  Nova  Insti- 
tution for  Women  in  Truro,  Nova  Scotia 
reported  on  March  25, 2015  that  prisoner 
Camille  Strickland-Murphy  stuffed  paper 
in  her  pants  legs  and,  using  a match  or 
an  electrical  outlet,  started  a blaze  and 
purposely  set  herself  on  fire.  She  suffered 
second-degree  burns.  Strickland-Murphy 
was  being  held  on  charges  of  robbing  a St. 
John’s  drugstore.  According  to  reports,  she 
entered  the  store  wearing  sunglasses,  gloves 
and  a black  coat,  and  handed  a note  to  a 
pharmacist  warning  that  she  had  a gun.  She 
demanded  all  of  the  register  money  plus 
all  of  the  pharmacy’s  Percocet  and  Ritalin. 
Strickland-Murphy,  who  had  a history  of 
mental  health  problems,  committed  suicide 


at  the  Nova  Institution  on  July  28,  2015. 
She  was  22  years  old. 

Connecticut:  On  April  3,2015,  state 
police  charged  a second  correctional  of- 
ficer at  the  York  Correctional  Institution 
in  Niantic  with  having  an  illegal  sexual 
relationship  with  a prisoner.  Matt  Gillette, 
44,  allegedly  engaged  in  sexual  acts  with 
a female  prisoner  under  his  care.  Another 
guard,  Jeff  Bromley,  47,  was  charged  in 
February  2015  with  second-degree  sexual 
assault;  he  is  accused  of  committing  sex 
acts  in  the  facility’s  basement  and  laundry 
room,  which  are  off-limits  to  prisoners.  A 
third  prison  guard,  Kareem  Dawson,  34, 
was  arrested  in  June  2015  on  one  count  of 
second-degree  sexual  assault.  Bromley  and 
Gillette  were  both  fired,  while  Dawson  was 
placed  on  administrative  leave. 

Delaware:  Officials  at  the  Howard 
R.  Young  Correctional  Institution  in  Wil- 
mington announced  the  opening  of  a new 
$26  million  kitchen  on  August  29,  2014. 
The  facility  was  originally  designed  to  hold 
360  prisoners,  but  the  average  population 
currently  stands  at  1,700.  One  major  prob- 
lem with  the  overcrowding  was  food  service, 
as  the  rest  of  the  prison  had  expanded  but 
the  kitchen  had  not.  Statewide,  prisoner 
meals  cost  the  state  $15  million  a year,  or 
an  average  of  $1.66  per  meal. 

Florida:  Jason  Adams  escaped  from 
a Pasco  County  work  crew  in  September 
2014,  and  a resulting  investigation  exposed 
the  role  of  the  work  crew’s  supervisor, 
Henry  R.  Blackwelder,  45,  in  a scheme  to 
provide  prisoners  with  access  to  malt  liquor, 
cigarettes  and  conjugal  visits  in  the  woods 
with  strippers.  According  to  a report  issued 
after  Adams’  escape,  detectives  found  that 
Blackwelder  would  assign  him  to  leave  the 
work  site  and  acquire  booze,  smokes  and 
synthetic  marijuana  to  bring  back  to  pris- 
oners to  use  at  the  work  site  and  smuggle 
into  the  Pasco  County  Jail.  Blackwelder 
resigned  immediately  after  the  escape  and 
was  arrested  on  official  misconduct  and 
contraband  charges  on  January  13,  2015. 
Also  charged  were  Stacey  Ann  Petty  and 
Jessica  Hope,  who  participated  in  the 
smuggling  scheme.  “Prison  is  supposed  to 
be  tough  and  something  you  don’t  want  to 
go  to,  [but  Blackwelder]  was  allowing  it  to 
be  basically  a party  out  there  for  them,”  said 
Pasco  County  Sheriff  Chris  Nocco. 

Florida:  Bright  green  rugs  with  a 
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bold  yellow  sheriff’s  emblem  were  rolled 
out  at  the  Pinellas  County  Sheriff’s  Office 
administration  building  and  greeted  visi- 
tors for  several  weeks  before  ABC  Action 
News  reported  on  January  14,  2015  that 
they  had  been  rolled  back  up  and  removed. 
The  $500  carpets  were  discovered  to  have  a 
major  typo:  Arched  within  the  crest  of  the 
sheriff’s  logo  were  the  words  “In  Dog  We 
Trust.”  The  manufacturer,  American  Floor 
Mats,  agreed  to  replace  the  rugs. 

Florida:  Doing  time  in  the  Gadsden 
County  jail  used  to  be  pretty  good,  but  it’s 
now  a little  tougher.  Sheriff  Morris  Young 
was  allegedly  letting  prisoners  - including 
violent  felons  - leave  the  facility  on  furlough 
without  court  permission,  to  visit  with  their 
families  or  even  with  their  girlfriends  in 
motel  rooms.  State  Attorney  Willie  Meggs 
petitioned  a state  court  judge  in  September 
2014  to  find  Young  in  contempt  for  allow- 
ing prisoners  to  be  furloughed  before  they 
posted  bond  or  finished  their  sentences. 
Sheriff  Young,  who  did  not  deny  the  fur- 
loughs occurred,  claimed  that  Meggs  was 
trying  to  sabotage  him  politically  due  to  his 
race.  Young  was  elected  in  2004  as  the  first 
black  sheriff  in  Florida’s  only  county  that 
has  a majority  black  population.  The  court 
refused  to  dismiss  the  contempt  charges  and 
held  a hearing  that  concluded  on  August  18, 
2015.  A decision  is  expected  in  September. 

Georgia:  On  February  25,  2015,  the 
Georgia  Department  of  Corrections  an- 
nounced that,  due  to  weather,  the  lethal 
injection  scheduled  for  Kelly  Renee  Gis- 
sendaner  had  been  postponed.  Gissendaner, 
47,  was  convicted  and  sentenced  to  death 
for  a 1997  murder  plot  that  targeted  her 
husband.  A new  date  was  set  for  March  2, 
2015,  but  that  execution  was  again  post- 
poned because  the  lethal  injection  drugs 
were  found  to  be  “cloudy.”  Attorneys  for 
Gissendaner  subsequently  filed  a lawsuit 
challenging  the  constitutionality  of  lethal 
injection  as  an  execution  method;  no  new 
execution  date  has  been  scheduled. 

Georgia:  U.S.  Marshals  and  local  law 
enforcement  officers  apprehended  Sean 
Killion,  42,  on  February  11,  2015.  Killion 
had  escaped  from  a private  prison  van  as 
he  was  being  transported  from  Florida  to 
Indiana  on  federal  drug  charges.  He  over- 
powered a female  guard  during  a rest  break 
at  a Pizza  Hut  and  fled  near  the  town  of 


Cartersville,  about  40  miles  northwest  of 
Atlanta.  He  managed  to  evade  authorities 
for  six  days  before  being  caught. 

Georgia:  On  January  30,  2015,  As- 
sistant U.S.  Attorney  Cameron  Ippolito 
and  ATF  Special  Agent  Lou  Valoze  were 
banned  from  professional  appearances  in 
any  federal  district  court  in  the  Southern 
District  of  Georgia.  The  pair,  who  are  each 
married  to  other  individuals,  had  been 
carrying  on  an  affair  for  “years,”  and  ac- 
cusations surfaced  that  they  had  tampered 
with  trials  in  at  least  four  criminal  cases. 
U.S.  Attorney  Edward  Tarver  stated  that 
“by  disclosing  the  facts  of  the  affair,  the 
government  does  not  intend  to  concede 
that  a new  trial  or  sentencing  is  necessary  in 
any  of  these  cases.”  However,  a federal  court 
has  since  ordered  new  trials  in  two  cases  in 
which  Ippolito  and  Valoze  were  involved, 
and  another  defendant  serving  21  years  was 
resentenced  and  released  on  time  served. 

Hawaii:  Daniel  Skelton  escaped 
through  an  opening  in  the  ceiling  of  a 
bathroom  at  the  Oahu  Community  Correc- 
tional Center  on  June  15,2014,  prompting 
a three-day  manhunt  and  exposing  numer- 
ous problems  at  the  facility.  In  findings 
released  in  August  2014,  Department  of 
Public  Safety  officials  said  Skelton  was 
able  to  leave  through  an  open  perimeter 
gate  right  under  a guard  tower.  One  of  the 
more  glaring  problems  with  his  escape  was 
that  he  was  not  noticed  for  almost  seven 
hours,  despite  two  head  counts.  Skelton  was 
captured  two  days  later  after  being  spotted 
running  between  homes  in  Nuuanu;  while 
on  the  run  he  had  dyed  his  hair  orange  and 
painted  his  face  black. 

Illinois:  On  July  5,2014,  an  unidenti- 
fied Chicago  man  wanted  to  visit  his  son, 
Frank  Polk,  at  the  Cook  County  Jail.  His 
son  had  been  recently  moved  to  an  area  of 
the  facility  his  father  was  not  familiar  with. 
The  guards  who  processed  him  told  him 
“to  go  down  the  hall  and  stay  to  the  right.” 
After  following  the  directions,  the  man 
ended  up  in  a visiting  room  for  a different 
unit,  according  to  Cara  Smith,  executive 
director  of  the  jail.  When  the  door  shut 
behind  him,  it  locked.  Several  hours  later 
the  man  realized  that  no  one  was  coming 
to  get  him.  After  being  trapped  in  the  room 
for  almost  3 1 hours,  the  man  “ [b]  rilliantly . . . 
broke  the  sprinkler  head  off  which  alerted 
the  fire  department  so  they  were  able  to 
identify  where  it  was  coming  from  and  they 
went  in  and  found  him,”  Smith  informed 


the  Chicago  Tribune. 

Illinois:  Cook  County  jailer  Daniel 
Murry,  39,  was  charged  in  August  2014  with 
one  felony  count  of  bringing  contraband 
into  a penal  institution.  A lengthy  inves- 
tigation found  that  Murry  was  smuggling 
alcohol  to  prisoners  in  exchange  for  bribes; 
further,  while  being  arrested,  he  was  accused 
of  committing  aggravated  battery  against 
one  of  the  investigators.  Murry  had  been 
employed  by  the  sheriff’s  office  for  over 
nine  years.  He  was  released  on  a $100,000 
signature  bond. 

India:  In  March  2015,  Syed  Farid 
Khan,  35,  was  arrested  for  raping  a 19-year- 
old  student.  Instead  of  letting  justice  take 
its  course,  hundreds  of  people  stormed  the 
Dimapur  Central  Jail  where  Kahn  was 
held,  and  stripped  and  beat  him  before 
lynching  him.  His  body  was  then  tied  to  a 
clock  tower.  Local  authorities  were  forced 
to  impose  a curfew  to  restore  order.  Khan’s 
family  claimed  that  the  police  had  falsely 
implicated  him  in  the  rape.  Eighteen  people 
were  arrested  in  connection  with  Kahn’s 
death;  his  lynching  followed  an  outpour- 
ing of  anger  in  India  over  violence  against 
women,  including  gang  rapes. 

India:  Prisons  in  Haryana  announced 
on  April  3, 2015  that  they  are  going  digital. 
The  prison  system  will  now  have  cashless 
canteens  and  biometric  machines.  Inter- 
estingly, it  was  prisoners  who  prepared 
the  computer  program.  Software  engineer 
Satender,who  is  facing  a dowry  death  case, 
developed  the  system  over  the  last  year. 
Trial  dates,  financial  transactions  inside 
the  jails,  prisoners’  medical  histories  and 
criminal  records  can  now  be  tracked  online 
by  police  officials.  When  family  members 
visit  the  jail,  they  can  easily  add  money  to 
a prisoner’s  commissary  account.  The  new 
system  replaces  a generations-old  coupon 
system  that  had  been  in  use  since  British 
times.  Prison  officials  said  the  coupon  sys- 
tem was  a major  source  of  corruption. 

Maine:  Officials  at  the  York  County 
Sheriff’s  Office  announced  on  September 
5,  2014  that  seven  former  and  current  jail 
guards  had  been  indicted.  The  indictment 
stemmed  from  a Facebook  photo  of  a pris- 
oner posing  with  razor  wire  visible  behind 
him.  Following  an  internal  investigation, 
the  guards  were  indicted  on  criminal 
charges  related  to  smuggling  contraband, 
including  drugs,  cigarettes  and  the  cell 
phone  the  prisoner  used  to  take  the  photo. 
One  of  the  guards,  Connor  Bogan,  said  he 
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had  been  “manipulated”  by  the  prisoner  to 
bring  a small  quantity  of  drugs  - marijuana 
and  Suboxone  - into  the  facility.  The  other 
indicted  jailers  include  Steven  Thomas,  Jay 
Bondar,  Anthony  Klingensmith,  Richard 
Lane,  Christopher  Langlais  and  Nathan 
Watson.  The  prisoner,  Chace  Bellefoun- 
taine,  who  had  since  been  released,  along 
with  another  former  prisoner,  Gregory 
Daniel  Morin,  also  face  charges. 

Nevada:  A group  of  prisoners  at 
Nevada’s  maximum-security  facility  in  Ely 
refused  food  for  two  days  to  call  attention 
to  claims  that  they  were  not  getting  enough 
to  eat. Twenty-six  prisoners  refused  meals  in 
March  2015  “as  a result  of  their  interpreta- 
tion of  reduced  food  portions.”  Seventeen 
prisoners  continued  the  protest  into  the 
next  day.  Two  days  after  the  strike  began, 
all  the  prisoners  were  accepting  food.  No 
one  was  injured,  taken  to  a medical  facility 
or  force-fed,  according  to  a statement  from 
the  Department  of  Corrections. 

New  Mexico:  On  August28, 2014, jail 
guards  Virgil  Eaton,  38,  Miguel  Herrera, 
22,  and  Joshua  Corley,  23,  were  charged 
with  using  the  Sierra  County  Detention 
Center  as  their  personal  sex  service.  “A 
lot  of  prisoners  have  come  forward  with 
allegations  of  sexual  abuse  against  them 
...  being  forced  to  do  sexual  acts  that  they 
didn’t  want  to  do.They’ve  tried  to  tell  guards 
in  the  past  about  it,  and  nobody  would  do 
anything,”  said  jailer  William  White,  who 
blew  the  whistle  on  the  alleged  misconduct. 
Eaton  is  accused  of  threatening  several 
female  prisoners  and  trying  to  bribe  them 
for  sex.  In  one  case  he  is  accused  of  telling 


a prisoner  he  would  arrange  to  have  her 
charges  dismissed  if  she  had  sex  with  him; 
in  another,  he  tried  to  receive  oral  sex  in 
exchange  for  prescription  pills. 

New  York:  According  to  August  2014 
news  reports,  being  in  the  Big  Apple’s  most 
notorious  jail  has  its  perks.  Prisoners  held  at 
Rikers  Island  have  received  free  shows  from 
LL  Cool  J,Treach  from  Naughty  by  Nature 
and  even  magician  David  Blaine.  Rikers 
officials  claim  that  the  shows  are  to  enforce 
“good  behavior”  and  help  prisoners  “take 
their  mind  off  other  things. ’’The  celebrities 
put  on  the  shows  for  free;  according  to  an 
unnamed  source,  one  young  prisoner  ac- 
companied LL  Cool  J during  a song.  “The 
Department  of  Correction  uses  positive  rein- 
forcement as  one  of  many  strategies  to  reduce 
inmate  idleness  and  improve  facility  safety,” 
a jail  spokesman  stated.  Presumably,  Blaine’s 
magic  show  did  not  include  an  escape  act. 

Ohio:  Brandi  Sunderhaus,  26,  was 
charged  on  March  23,  2015  with  engag- 
ing in  sexual  misconduct  with  a prisoner 
at  the  Warren  Correctional  Institution. 
Sunderhaus,  who  worked  in  the  food 
services  department,  was  escorted  off  the 
prison  property  after  the  alleged  incidents 
were  discovered.  According  to  the  indict- 
ment, she  had  sex  with  a prisoner  between 
October  1,  2014  and  December  30,  2014. 
She  was  charged  with  two  counts  of  sexual 
battery,  a third-degree  felony. 

Ohio:  There  any  many  times  when  it 
is  appropriate  to  call  the  cops.  And  many 
times  when  you  shouldn’t.  On  March  11, 
2015,  Robert  Collins  called  911  to  report 
that  his  wife  had  stolen  his  cocaine.  He  first 


explained  to  the  dispatcher  that  his  “lady” 
had  taken  the  drugs  that  he  purchased 
earlier.  Later  that  day,  he  followed  up  his 
911  call  with  a “profanity-laced  tirade”  di- 
rected at  his  “lady.”When  police  responded, 
Collins  was  charged  with  improper  use 
of  the  911  system  and  possession  of  drug 
paraphernalia.  Although  it  was  unclear  from 
police  reports,  the  cocaine  was  apparently 
still  missing  when  Collins  was  arrested. 

Ohio:  On  April  8,  2015,  police  were 
conducting  a drug  investigation  when  they 
allegedly  sawTimothy  R.  Winters, 27,  try- 
ing to  hide  a “one  pot”  methamphetamine 
lab.  After  obtaining  a search  warrant,  two 
other  individuals,  Brandon  D.  Inghram, 
24,  and  Sarah  B.  Stafford,  27,  were  arrested 
after  police  discovered  four  “one  pot”meth 
labs.  Winters  and  Stafford  were  employed 
as  guards  at  the  Lake  Erie  Correctional 
Institution,  which  is  owned  and  operated 
by  Corrections  Corporation  of  America. 

Oklahoma:  The  newest  residents  at 
the  Tulsa  jail  do  not  need  supervision.  In 
fact,  if  you  leave  them  alone  they  do  exactly 
what  they’re  supposed  to  do:  provide  lawn 
care.  Major  Shannon  Clark  announced  on 
September  4, 2014  that  the  jail  had  obtained 
goats  to  control  overgrown  grass  at  the  facil- 
ity. “They  never  stop,  they  are  constant  eating 
machines,”  she  said.  What  began  as  a joke 
about  how  someone  should  just  get  “a  couple 
[of]  goats”  to  make  quick  work  of  the  lawn 
turned  into  a genuine  idea.  Health  Admin- 
istrator Kathy  Loehr  added  that  research 
shows  animals  have  a calming  effect  on  the 
mentally  ill,  and  the  area  where  the  goats  can 
be  seen  at  work  is  outside  the  mental  health 
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unit.  The  Broken  Arrow’s  Future  Farmers  of 
America  donated  two  retired  show  goats  to 
provide  lawn  care  at  the  jail. 

Oregon:  On  March  16,2015,  a former 
jail  worker,  Jill  Curry,  39,  was  sentenced  to 
more  than  double  the  time  recommended  by 
prosecutors.  She  cried  to  Judge  Charles  Bai- 
ley, explaining  that  the  convicted  rapist  she 
was  having  sex  with  at  the  jail  had  seduced 
her.  Curry  and  prisoner  Jang- Li  Delgado- 
Galban  had  sexual  contact  at  least  13  times 
in  a supply  closet.  Judge  Bailey  was  less  than 
convinced  that  Curry  had  been  seduced  by 
the  25 -year-old  gang  member  and  rapist,  and 
sentenced  her  to  four  years  and  two  months 
in  prison  despite  a recommendation  by 
prosecutors  that  she  serve  less  than  two  years. 
Delgado-Galban  also  had  sex  with  jail  guard 
Brett  Robinson,  33,  who  was  sentenced  in 
June  2015  to  three  years  in  prison. 

Pennsylvania:  A man  was  shot  by 
police  outside  the  Adams  County  Prison 
on  April  9, 2015.  Pennsylvania  State  Police 
Trooper  Robert  Hicks  said  officers  shot 
Jess  Leipold,  31,  after  he  entered  the  facility 
brandishing  a pistol  and  fired  several  rounds. 
Leipold  had  no  criminal  record  and  no  con- 


nection to  prison  employees  or  prisoners; 
there  was  no  apparent  motive  as  to  why  he 
entered  the  prison  and  started  shooting. 
When  police  confronted  him,  he  was  armed 
with  a pistol,  an  assault  rifle  and  a knife;  he 
was  shot  after  a standofF  and  died  the  next 
day.  On  April  29, 2015,  the  district  attorney’s 
office  held  the  shooting  was  justified. 

Pennsylvania:  In  February  2015, 
Robin  Barclay,  incarcerated  at  the  Lancaster 
County  Prison,  was  sentenced  to  15  to  30 
months  after  his  girlfriend,  Nikki  Bowman, 
was  caught  trying  to  smuggle  Suboxone  to 
him  to  ease  his  heroin  withdrawal.  Bowman, 
21,  who  had  recently  started  using  heroin 
herself,  was  caught  when  guards  observed  a 
“suspicious  hug”  between  the  couple  during 
a visit.  She  told  Judge  Joseph  Madenspacher, 
“I  know  I messed  up.  It’s  all  because  of  being 
an  addict.”  She  received  a six  to  23-month 
sentence  plus  two  years  of  probation  for  her 
part  in  the  smuggling  scheme. 

South  Carolina:  On  April  10,  2015, 
prisoners  Darrian  James  Roberson,  Tore 
Michael  Dove,  Antonio  Blakely,  Christian 
Roman  and  William  Wallace  were  charged 
with  participating  in  a riot;  three  were  also 
charged  with  more  serious  crimes,  includ- 
ing attempted  murder.  They  had  allegedly 
attacked  seven  guards  at  the  Lee  Correc- 


tional Institution  in  February  2015,  which 
triggered  a standofF  that  lasted  nearly  nine 
hours.  Prison  emergency  teams  finally 
secured  the  maximum-security  facility; 
officials  said  no  guards  were  taken  hostage. 

Tennessee:  Anderson  County  jail 
nurse  Billy  Joe  Brockman,  49,  was  arrested 
on  March  10,  2015  and  charged  with  fal- 
sifying log  sheets  in  connection  with  a 
prisoner’s  death.  Christopher  Sullivan  was 
booked  into  the  jail  on  charges  of  drug 
possession,  public  intoxication  and  contrib- 
uting to  the  delinquency  of  a minor.  He  was 
able  to  walk,  talk  and  write  during  the  book- 
ing process.  Brockman  claimed  that  he  had 
checked  Sullivan’s  vital  signs  when  in  fact  he 
had  not.  Sullivan  was  found  unresponsive 
three  hours  later;  an  autopsy  determined 
his  death  was  due  to  alcohol  and  morphine 
intoxication.  In  July  2015,  a wrongful  death 
suit  was  filed  against  Brockman,  co-worker 
Jeremiah  Wood,  Advanced  Correctional 
Healthcare  and  Anderson  County  on  behalf 
of  Sullivan’s  two  minor  children. 

Texas:  Former  Texas  state  district 
court  judge  Angus  Kelly  McGinty,  51, 
pleaded  guilty  on  April  13, 2015  to  federal 
charges  of  soliciting  and  accepting  bribes 
intended  to  influence  judicial  decisions.  “In- 
dependent and  impartial  judges  are  essential 
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to  the  proper  administration  of  justice,” 
said  U.S.  Attorney  Damon  P.  Martinez. 
“The  Department  of  Justice  is  committed 
to  rooting  out  corruption  and  maintaining 
confidence  in  public  institutions. ’’McGinty 
handled  criminal  cases  while  on  the  bench; 
he  was  originally  charged  with  extortion 
based  upon  his  practice  of  soliciting  bribes, 
including  car  repairs,  according  to  the 
indictment.  A plea  agreement  will  require 
him  to  serve  24  months  in  federal  prison. 

United  Kingdom:  On  March  28, 
2015,  it  was  reported  that  Neil  Moore  had 
decided  he  really  did  not  feel  like  being  in 
HM  Prison  Wandsworth.  Since  it  is  typi- 
cally against  policy  to  just  let  prisoners  out, 
Moore  devised  another  plan.  He  obtained  a 
cell  phone,  set  up  a fake  e-mail  account  for 
a court  clerk,  and  e-mailed  bail  instructions 
from  the  account.  The  court  actually  fell  for 
it,  though  the  deception  was  discovered 


soon  after  Moore  was  released.  He  turned 
himself  in  three  days  later.  According  to  the 
prison  stafF,  the  scheme  was  “well  planned 
out  and  very  convincing.”  Not  surprisingly, 
Moore  was  being  held  on  fraud  charges. 

United  Kingdom:  Life-sentenced 
prisoners  Mikhail  Gallatinov,  40,  and  Marc 
Goodwin,  31,  were  wed  on  March  27, 
2015  in  what  is  believed  to  be  the  U.K.’s 
first  same-sex  marriage  between  prisoners. 
According  to  a Ministry  of  Justice  spokes- 
woman, the  ceremony  was  performed  at 
no  cost  to  taxpayers  and  the  prisoners  were 
entitled  by  law  to  marry.  Although  they 
were  legally  wed,  the  spokeswoman  made  it 
clear  there  was  no  possibility  that  the  couple 
would  be  allowed  to  share  a cell.  “If  you  find 
love  you  have  to  go  for  it  - even  if  it  is  in 
prison,”  said  Gallatinov ’s  father.  “Everyone 
deserves  to  be  happy.” 

Virginia:  A former  supervisor  at  the 


Piedmont  Regional  Jail  was  sentenced  to 
50  months  in  federal  prison  on  September 
10, 2014  for  his  role  in  a tax  fraud  scheme 
that  netted  more  than  $1  million.  William 
Coles,  Jr.,  49,  and  his  wife,  Sybil  Marshall 
Coles,  43,  were  convicted  after  being  found 
guilty  of  defrauding  the  federal  government, 
assisting  in  the  preparation  of  filing  false  tax 
returns  and  bank  fraud.  During  William 
Coles’ trial,  several  jail  co-workers  testified 
that  he  had  claimed  his  wife  knew  secret 
“tax  law  loopholes”  to  get  larger  refunds. 
The  couple  would  collect  fees  in  exchange 
for  preparing  tax  returns  and  deposit  the 
money  in  an  account  in  their  daughter’s 
name.  Sybil  Coles,  who  pleaded  guilty, 
received  a five-year  sentence. 

Washington:  An  employee  with  a 
company  called  Touch  Pay  used  money 
stolen  from  the  Pierce  County  Jail  to 
gamble.  In  March  2015,  it  was  announced 
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that  David  Vicknair,  32,  had  been  charged 
with  theft  after  concocting  an  idea  to  take 
money  from  the  jail  to  gamble  at  local  casi- 
nos, then  use  his  winnings  to  pay  his  debts 
and  replace  the  stolen  cash.  He  lost  all  the 
money  he  gambled,  however,  leaving  him 
out  of  luck.  Police  found  several  bags  with 
thousands  of  dollars  in  Vicknair ’s  car;  one 
bag  was  empty  but  had  a receipt  for  $2,614. 
He  was  responsible  for  picking  up  money 


from  the  jail  and  delivering  it  to  a bank. 

West  Virginia:  In  April  2015,  federal 
prisoner  Patrick  Andrews,  34,  pleaded  guilty 
to  one  count  of  murder  by  a federal  prisoner 
serving  a life  sentence  and  one  count  of 
second-degree  murder  for  his  role  in  the 
October  2007  death  of  fellow  prisoner  Jesse 
Harris.  He  was  sentenced  to  life  on  both 
counts.  According  to  his  plea  agreement, 
Andrews  and  another  prisoner,  Kevin  M. 
Bellinger,  stabbed  Harris  to  death  with 
homemade  knives  in  an  orchestrated  at- 
tack. Bellinger  had  previously  received  a life 


sentence,  too.  [See:  PLN,  April  2015,  p.63]. 

Wisconsin:  A faith-based  coalition 
of  prison  reform  advocates  held  a series 
of  demonstrations  on  August  22,  2014, 
September  24,  2014  and  May  28,  2015  to 
bring  attention  to  its  goals  of  reducing  the 
state’s  prison  population,  reforming  solitary 
confinement  and  denouncing  prison  budget 
increases.The  group,  known  as  WISDOM,  is 
the  founder  ofWisconsins  11x15  Campaign 
for  Justice.The  campaign  seeks  to  reduce  the 
state’s  prison  population  from  over  22,400  to 
11,000  by  the  end  of  2015. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact;  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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Fill  in  tiie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 

FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2015  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  The  Habeas  Citebook  (a  S49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201  pag- 
es. $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 1 
ucator  with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  378  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct.  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
The  New  Press,  303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein 
takes  an  intimate  look  at  the  effects  incarceration  has  on 
imprisoned  parents  and  their  children.  2016  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1 080  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Hanyers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by 

Scott  Christianson,  Northeastern  University  Press,  394  pages.  $18.95.  The 
best  overall  history  of  the  U.S.  prison  system  from  1492  through  the  20th 
century.  A must-read  for  understanding  how  little  things  P 
have  changed  in  U.S.  prisons  over  hundreds  of  years.  1026 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018  
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases,  includes  medications  to  avoid,  what  diet  to  follow  P 
and  exercises  to  perform,  plus  a bibliography.  1031  |__| 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes 

Denham,  263  pages.  $16.95.  Whether  a defendant  is  charged  with  misde- 
meanor disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable 
guide  for  those  who  want  to  support  family  members,  part-  P 
ners  or  friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  infor- 
mation on  how  to  handle  personal  injury  and  property  dam-  P 
age  claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  I | 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  P 
prosecution  and  adjudication.  1090  I I | 


Our  Bodies,  Ourselves,  by  The  Boston  Women’s  Health  Book  Collective, 
925  pages.  $26.00.  This  book  about  women’s  health  and  sexuality  has  been 
called  “America’s  best-selling  book  on  all  aspects  of  women’s 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  infor- 
mation on  basic  tricks  that  police  use  to  get  people  to  incrim- 
inate themselves.  1083  l__l 

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__| 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  settlement  negotiations,  present  a case  and  much  more.  The 
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Trends  in  Prisoner  Litigation, 
as  the  PLRA  Enters  Adulthood 


he  Prison  Litigation  Reform  Act 
(PLRA),1  enacted  in  1996  as  part  of  the 
Newt  Gingrich  “Contract  with  America,”2 
is  now  as  old  as  some  prisoners.  In  the 
year  after  the  statute’s  passage,  some  com- 
menters  labeled  it  merely  “symbolic.”3  In 
fact,  as  was  evident  nearly  immediately, 
the  PLRA  undermined  prisoners’  ability  to 
bring,  settle  and  win  lawsuits.4  The  PLRA 
conditioned  court  access  on  prisoners’  me- 
ticulously correct  prior  use  of  onerous  and 
error-inviting  prison  grievance  procedures.5 
It  increased  filing  fees,6  decreased  attorneys’ 
fees7  and  limited  damages.8  It  subjected  in- 
junctive settlements  to  the  scope  limitations 
usually  applicable  only  to  litigated  injunc- 
tions.9 It  made  prison  and  jail  population 
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caps — previously  common — far  more  dif- 
ficult to  obtain.10  And  it  put  in  place  a rule 
inviting  frequent  relitigation  of  injunctive 
remedies,  whether  settled  or  litigated.11 

The  resulting  impact  on  jail  and 
prison  litigation  has  been  extremely  sub- 
stantial. In  two  articles  about  a decade  ago, 
I presented  descriptive  statistics  showing 
the  PLRA-caused  decline  in  civil  rights 
filings  and  plaintiffs’  victories,12  and  the 
likewise  declining  prevalence  of  court- 
ordered  regulation  of  jails  and  prisons.13 
More  up-to-date  information  has  not  been 
published,  so  here  I update  those  statistics 
for  use  by  policymakers,  judges  and  other 
researchers,  and  discuss  them  briefly.  I look 
in  Parts  I through  III  at  damage  actions, 
using  primarily  the  data  compiled  by  the 
Administrative  Office  of  the  U.S.  Courts 
(the  AO)  for  each  federal  district  court  case 


“terminated”  (that  is,  marked  complete  by 
a district  court,  whether  provisionally — say, 
pending  appeal — or  finally). These  data  are 
discussed  in  this  Article’s  Technical  Appen- 
dix; replication  code  is  also  posted  online.14 
Part  I examines  prisoner  filings  over  time 
and  by  state.  Part  II  examines  outcomes 
over  time  and  compares  outcomes  in  other 
case  categories.  And  Part  III  looks  at  liti- 
gated damages.  (Because  the  AO’s  data  on 
damages  are  error-ridden,15  Part  III  supple- 
ments the  AO  database  with  docket-based 
research  into  individual  cases.)  All  three 
Parts  uncover  a number  of  topics  that  are 
ripe  for  additional  research. 

In  Part  IV,  I move  to  the  topic  of  in- 
junctive prison  and  jail  litigation — cases  in 
which  prisoner  plaintiffs  seek  a change  in 
policy  or  other  aspects  of  prison  conditions. 
The  PLRA  was  motivated  in  large  part 
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Prisoner  Litigation  Trends  (cont.) 


by  Republican  discontent  with  plaintiffs’ 
successes  in  such  litigation,16  and  Part  IV 
demonstrates  more  comprehensively  than 
prior  data  that  it  has  succeeded  in  radically 
shrinking — but  not  eliminating — the  cov- 
erage of  such  orders. 

Filings 

The  PLRA’s  sharp  impact  on  the  preva- 
lence  and  outcomes  in  prison  litigation  is 
clear.  Begin  with  filings.  These  are  affected 
by  numerous  PLRA  provisions,  including: 


the  rule  that  filing  fees  are  unwaivable  for 
indigent  prisoners;17  the  requirement  of 
administrative  exhaustion18  (which  discour- 
ages lawsuits  where  such  exhaustion  has 
not  occurred,  since  they  will  almost  cer- 
tainly fail);  the  attorneys’ fees  limits;19  and 
the  three-strikes  requirement  compelling 
frequent  lawsuit  filers  to  satisfy  filing  fees 
in  advance  without  regard  to  their  ability 
to  pay.20  As  before  the  PLRA,  litigation 
remains  one  of  the  few  avenues  for  prison- 
ers to  seek  redress  for  adverse  conditions  or 
other  affronts  to  their  rights.  Accordingly, 
litigation  continues — but  at  a much  reduced 
rate.  Table  1 demonstrates.  It  shows  jail 


Table  1:  Prison  and  Jail  Population  and  Prisoner  Civil  Rights  Filings 
in  Federal  District  Court,  Fiscal  Years  1 970-201 222 


Fiscal 
Year  of 
Filing 

Incarcerated  Population 

Prisoner  Civil  Rights  Filings 
in  Federal  District  Court 

Total 

State 

Prison 

Fed. 

Prison 

Jail 

Total 

Non- 

Fed. 

Defts. 

Fed. 

Defts. 

Filings 
per  1000 
Prisoners 

1970 

359,555 

178,654 

20,038 

160,863 

2,245 

2,092 

153 

6.2 

1971 

358,061 

177,113 

20,948 

160,000* 

3,179 

2,969 

210 

8.9* 

1972 

356,092 

174,379 

21,713 

160,000* 

3,635 

3,393 

242 

10.2* 

1973 

364,211 

181,396 

22,815 

160,000* 

4,665 

4,257 

408 

12.8* 

1974 

389,721 

207,360 

22,361 

160,000* 

5,573 

5,185 

388 

14.3* 

1975 

413,816 

229,685 

24,131 

160,000* 

6,527 

6,020 

507 

15.8* 

1976 

438,000 

248,883 

29,117 

160,000* 

7,096 

6,702 

394 

16.2* 

1977 

449,563 

258,643 

30,920 

160,000* 

8,347 

7,842 

505 

18.6 

1978 

454,444 

269,765 

26,285 

158,394 

10,087 

9,520 

567 

22.2 

1979 

474,589 

281,233 

23,356 

170,000* 

11,713 

11,149 

564 

24.7* 

1980 

503,586 

295,819 

23,779 

183,988 

13,079 

12,496 

583 

26.0 

1981 

556,814 

333,251 

26,778 

196,785 

16,328 

15,539 

789 

29.3 

1982 

614,914 

375,603 

27,311 

212,000 

16,809 

16,075 

734 

27.3 

1983 

651,439 

394,953 

28,945 

227,541 

17,512 

16,788 

724 

26.9 

1984 

678,905 

417,389 

30,875 

230,641 

18,337 

17,468 

869 

27.0 

1985 

752,603 

451,812 

35,781 

265,010 

18,485 

17,658 

827 

24.6 

1986 

802,132 

496,834 

39,781 

265,517 

20,360 

19,654 

706 

25.4 

1987 

853,114 

520,336 

42,478 

290,300 

22,067 

21,410 

657 

25.9 

1988 

942,827 

562,605 

44,205 

336,017 

22,642 

21,866 

776 

24.0 

1989 

1,070,227 

629,995 

53,387 

386,845 

23,737 

22,804 

933 

22.2 

1990 

1,151,457 

684,544 

58,838 

408,075 

24,051 

23,028 

1,023 

20.9 

1991 

1,215,144 

728,605 

63,930 

422,609 

24,352 

23,567 

785 

20.0 

1992 

1,292,465 

778,495 

72,071 

441,899 

28,544 

27,723 

821 

22.1 

1993 

1,375,536 

828,566 

80,815 

466,155 

31,693 

30,842 

851 

23.0 

1994 

1,469,904 

904,647 

85,500 

479,757 

36,595 

35,550 

1,045 

24.9 

1995 

1,588,370 

989,004 

89,538 

509,828 

39,053 

38,022 

1,031 

24.6 

1996 

1,643,196 

1,032,676 

95,088 

515,432 

38,262 

37,126 

1,136 

23.3 

1997 

1,733,150 

1,074,809 

101,755 

556,586 

26,095 

25,226 

869 

15.1 

1998 

1,816,528 

1,111,927 

110,793 

593,808 

24,212 

23,304 

908 

13.3 

1999 

1,889,538 

1,155,878 

125,682 

607,978 

23,512 

22,645 

867 

12.4 

2000 

1,915,701 

1,177,240 

140,064 

598,397 

23,357 

22,399 

958 

12.2 

2001 

1,969,747 

1,179,954 

149,852 

639,941 

22,131 

21,224 

907 

11.2 

2002 

2,035,529 

1,209,145 

158,216 

668,168 

21,988 

21,044 

944 

10.8 

2003 

2,082,145 

1,225,971 

168,144 

688,030 

22,061 

20,914 

1,147 

10.6 

2004 

2,137,476 

1,244,216 

177,600 

715,660 

21,553 

20,337 

1,216 

10.1 

2005 

2,189,696 

1,261,071 

186,364 

742,261 

22,484 

21,317 

1,167 

10.3 

2006 

2,260,714 

1,297,536 

190,844 

772,334 

22,469 

21,443 

1,026 

9.9 

2007 

2,295,982 

1,316,105 

197,285 

782,592 

21,978 

20,825 

1,153 

9.6 

2008 

2,302,657 

1,324,539 

198,414 

779,704 

23,555 

22,395 

1,160 

10.2 

2009 

2,274,099 

1,319,563 

205,087 

749,449 

22,698 

21,552 

1,146 

10.0 

2010 

2,255,188 

1,314,445 

206,968 

733,775 

22,736 

21,614 

1,122 

10.1 

2011 

2,227,723 

1,290,212 

214,774 

722,737 

23,362 

22,067 

1,295 

10.5 

2012 

2,229,879 

1,266,999 

216,915 

745,965 

22,662 

21,628 

1,034 

10.2 

* Estimates  (jail  population  is  unavailable  for  these  years). 
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and  prison  populations  from  1970  to  2012, 
along  with  federal  court  filings  categorized 
by  the  courts  as  dealing  with  “prisoner  civil 
rights”  or  “prison  conditions.”21  Figures  A 
and  B present  some  of  the  same  information 
in  graphic  form — Figure  A shows  filings 
compared  to  prison  and  jail  population, 
and  Figure  B shows  filing  rates  compared 
to  prison  and  jail  population. 

The  national  trends  in  Table  1 and 
Figures  A and  B are  clear.  A steep  increase 
in  prisoner  civil  rights  litigation  com- 
bined in  the  1970s  with  a steep  increase 
in  incarcerated  population.  The  filing 
rate  slowly  declined  in  the  1980s,  but 
the  increase  in  jail  and  prison  population 
nonetheless  pushed  up  raw  filings.  Then, 
as  in  the  1970s,  the  1990s  saw  an  increase 
in  both  jail  and  prison  population  and  fil- 
ings rates,  until  1995.  In  1996,  the  PLRA 
immediately  transformed  the  litigation 
landscape.  After  a very  steep  decline  in 
both  filings  and  filing  rates  in  1996  and 
1997,  rates  continued  to  shrink  for  another 
decade  (although  the  increasing  incarcer- 


ated population  meant  that  the  resulting 
number  of  filings  increased  a bit).  Since 
2007,  filing  rates,  prison  population  and 
filings  have  all  plateaued. 

The  state-by-state  story  is  far  more  var- 
ied. Table  2 presents  the  data:  it  compares 


1995  (the  year  prior  to  the  PLRA)  and  2012 
(the  latest  year  for  which  state-by-state 
jail  information — and  therefore  filing  rate 
information — is  available).  The  first  set  of 
columns  show  the  jail  and  prison  popula- 
tion,25 the  prisoner  civil  rights  filings  in 


Prison  Population 
J ail  Population 

Civil  Rights  Filings  per  1000  Prisoners 


Figure  B:  Prisoner  Population  and  Civil  Rights  Filings  per  1,000  Prisoners, 
Fiscal  Years  1 970-201 224 
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Table  2:  Change  in  Prisoner  Filings  in  U.S.  District  Court  and 
Filing  Rates  by  States,  Fiscal  Years  1 995-201 226 


State 

1995 

Jail  and 

Prison 

Pop. 

Filings 

Filing 

Rate 

Rate 

Rank 

2012 

Jail  and 

Prison 

Pop. 

Filings 

Filing  Rate 
Rate  Rank 

1995-2012 

Rate  Change 

N % 

Rank 

Change 

ah  u.s. 

1,588,370 

39,053 

24.6 

2,229,879 

22,662 

10.2 

14.4 

58.7% 

Iowa 

8,015 

815 

101.7 

1 

12,999 

162 

12.5 

14 

89.2 

87.7% 

-13 

Ark. 

11,786 

967 

82.0 

2 

25,405 

651 

25.6 

1 

56.4 

68.8% 

1 

Miss. 

16,273 

1,035 

63.6 

3 

34,535 

433 

12.5 

13 

51.1 

80.3% 

-10 

Neb. 

4,733 

297 

62.8 

4 

8,163 

83 

10.2 

22 

52.6 

83.8% 

-18 

Mo. 

25,883 

1,523 

58.8 

5 

44,746 

393 

CO 

bo 

29 

50.1 

85.1% 

-24 

Va. 

41,047 

2,166 

52.8 

6 

64,825 

673 

10.4 

20 

42.4 

80.3% 

-14 

Ala. 

31,639 

1,403 

44.3 

7 

43,926 

690 

15.7 

6 

28.6 

64.6% 

1 

Del. 

4,799 

205 

42.7 

8 

6,730 

154 

22.9 

2 

19.8 

46.4% 

6 

La. 

38,106 

1,548 

40.6 

9 

57,189 

660 

11.5 

15 

29.1 

71.6% 

-6 

Nev. 

11,898 

475 

39.9 

10 

19,516 

289 

14.8 

8 

25.1 

62.9% 

2 

Ariz. 

32,628 

1,247 

38.2 

11 

59,559 

598 

10.0 

23 

28.2 

73.7% 

-12 

Me. 

2,329 

87 

37.4 

12 

3,276 

34 

10.4 

21 

27.0 

72.2% 

-9 

Ky. 

22,084 

824 

37.3 

13 

41,149 

228 

5.5 

43 

31.8 

85.2% 

-30 

Ind. 

26,922 

967 

35.9 

14 

48,616 

371 

7.6 

35 

28.3 

78.8% 

-21 

Tenn. 

30,799 

1,076 

34.9 

15 

49,516 

571 

11.5 

16 

23.4 

67.0% 

-1 

Pa. 

63,720 

2,114 

33.2 

16 

101,938 

1,281 

12.6 

12 

20.6 

62.1% 

4 

Colo. 

20,278 

634 

31.3 

17 

36,746 

353 

9.6 

26 

21.7 

69.3% 

-9 

Wyo. 

1,913 

57 

29.8 

18 

3,723 

18 

4.8 

46 

25.0 

83.8% 

-28 

Mont. 

2,575 

76 

29.5 

19 

5,067 

93 

18.4 

5 

11.2 

37.8% 

14 

Vt. 

1,245 

35 

28.1 

20 

2,034 

20 

9.8 

25 

18.3 

65.0% 

-5 

Haw. 

2,812 

76 

27.0 

21 

5,993 

81 

13.5 

9 

13.5 

50.0% 

12 

Kan. 

12,373 

333 

26.9 

22 

18,850 

136 

7.2 

38 

19.7 

73.2% 

-16 

Wis. 

21,275 

559 

26.3 

23 

36,511 

296 

8.1 

32 

18.2 

69.1% 

-9 

Utah 

6,633 

169 

25.5 

24 

12,597 

93 

7.4 

37 

18.1 

71.0% 

-13 

W.  Va. 

6,855 

169 

24.7 

25 

20,219 

142 

7.0 

40 

17.6 

71.5% 

-15 

S.C. 

26,927 

648 

24.1 

26 

40,679 

621 

15.3 

7 

00 

bo 

36.6% 

19 

Wash. 

20,185 

481 

23.8 

27 

29,729 

375 

12.6 

11 

11.2 

47.1% 

16 

Conn. 

15,740 

370 

23.5 

28 

18,497 

154 

8.3 

31 

15.2 

64.6% 

-3 

Ga. 

64,977 

1,496 

23.0 

29 

108,644 

996 

9.2 

28 

13.9 

60.2% 

1 

111. 

56,827 

1,270 

22.3 

30 

75,886 

1,447 

19.1 

4 

3.3 

14.7% 

26 

Md. 

32,295 

708 

21.9 

31 

35,499 

393 

11.1 

19 

10.9 

49.5% 

12 

Mich. 

56,049 

1,217 

21.7 

32 

62,226 

794 

12.8 

10 

9.0 

41.2% 

22 

Okla. 

21,686 

437 

20.2 

33 

38,689 

180 

4.7 

48 

15.5 

76.9% 

-15 

N.C. 

39,360 

760 

19.3 

34 

62,960 

530 

8.4 

30 

10.9 

56.4% 

4 

R.I. 

2,854 

54 

18.9 

35 

3,042 

30 

9.9 

24 

9.1 

47.9% 

11 

Tex. 

194,719 

3,597 

18.5 

36 

257,849 

1,473 

5.7 

42 

12.8 

69.1% 

-6 

N.Y. 

103,799 

1,860 

17.9 

37 

88,997 

1,729 

19.4 

3 

-1.5 

-8.4% 

34 

Fla. 

110,948 

1,968 

17.7 

38 

170,474 

1,220 

7.2 

39 

10.6 

59.7% 

-1 

S.D. 

3,239 

57 

17.6 

39 

6,195 

47 

7.6 

36 

10.0 

56.9% 

3 

Alaska 

2,876 

50 

17.4 

40 

6,412 

7 

1.1 

50 

16.3 

93.7% 

-10 

Or. 

14,327 

227 

15.8 

41 

23,853 

187 

7.8 

33 

8.0 

50.5% 

8 

N.M. 

8,022 

124 

15.5 

42 

16,219 

93 

5.7 

41 

9.7 

62.9% 

1 

Idaho 

4,978 

75 

15.1 

43 

11,443 

107 

9.4 

27 

5.7 

37.9% 

16 

N.J. 

42,701 

639 

15.0 

44 

45,473 

504 

11.1 

18 

3.9 

25.9% 

26 

N.H. 

3,244 

47 

14.5 

45 

4,711 

36 

7.6 

34 

6.8 

47.3% 

11 

Ohio 

57,732 

746 

12.9 

46 

73,687 

248 

3.4 

49 

9.6 

74.0% 

-3 

Cal. 

218,145 

2,575 

11.8 

47 

231,515 

2,592 

11.2 

17 

0.6 

5.2% 

30 

Minn. 

11,515 

124 

10.8 

48 

20,198 

97 

4.8 

47 

6.0 

55.4% 

1 

Mass. 

19,067 

153 

8.0 

49 

21,883 

108 

4.9 

45 

3.1 

38.5% 

4 

N.D. 

1,112 

8 

7.2 

50 

2,603 

13 

5.0 

44 

2.2 

30.6% 

6 

federal  district  court  and  the  resulting  filing 
rate  in  1995.  The  states  are  set  out  in  rank 
order,  with  Iowa,  the  state  whose  prisoners 
were  in  1995  the  most  litigious,  ranked  1. 
The  second  set  of  columns  presents  the 
same  information  for  2012.  The  third  set 
of  columns  shows  the  change  over  the 
seventeen-year  period,  as  a simple  change 
and  as  a percent  change — so  Iowa’s  change 
from  a filing  rate  of  101.7  to  12.5  federal 
lawsuits  per  1,000  prisoners  is  shown  both 
as  a change  of  89.2  (101.7  - 12.5),  and 
87.7%.  Nationwide  the  filing  rate  shrank 
by  14.4  filings  per  1,000  prisoners,  and 
by  nearly  60%,  from  24.6  to  10.2  lawsuits 
per  1,000  prisoners.  For  thirty  states,  the 
proportional  change  was  that  big  or  big- 
ger, and  for  most  of  the  rest,  nearly  as  big. 
But  as  Table  2 presents,  for  a few  states 
the  change  was  far  smaller.  California,  in 
fact,  has  seen  almost  no  change  in  its  filing 
rate — although  it  is  alone  in  that  experience. 
Figure  C puts  the  penultimate  columns  of 
Table  2 into  a histogram,  to  make  plainer 
the  varied  experience  of  the  states. 

Figures  D and  E focus  additional 
attention  on  the  varying  effects  of  the 
PLRA  by  state.  Figure  D presents  the  six 
states  that  have  experienced  the  steepest 
decline  in  filing  rates  since  1995,  show- 
ing their  changed  filing  rates  by  year.  (So 
for  example,  a drop  of  10  filings  per  1,000 
prisoners  from  the  rate  in  1995 — whatever 
that  rate  was — is  shown  as  -10.)  Figure  E is 
the  same  information  for  the  six  states  that 
have  experienced  the  shallowest  decline. 

Figure  D’s  states  look  very  like  the 
nation  as  a whole,  although  the  pattern  is 
more  pronounced.  But  Figure  E’s  patterns 
are  quite  different.  While  the  trend  lines 
are  not  entirely  consistent  state  to  state, 
they  generally  are  U-shaped  curves.  That 
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is,  even  in  these  least-affected  states,  fil- 
ing rates  declined  for  some  years  after  the 
PLRA’s  passage.  At  that  point,  something — 
I imagine  something  different  in  each 
state — turned  that  trend  around  and  caused 
the  filing  rate  to  increase.  Future  research 
might  uncover  what  that  spur  was.  We  can 
guess  that  it  was  not  appellate  precedent; 
the  states  in  question  are  from  the  First, 
Second,  Third,  Seventh,  Eighth  and  Ninth 
Circuits — no  circuit  has  more  than  one 
state  represented  in  the  bottom  six. 

Outcomes 

One  might  expect  that  the  drastic 
pruning  of  the  prisoner  civil  rights  docket 
that  occurred  beginning  in  1996  would  tilt 
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the  docket  toward  higher  quality  cases — so 
that  prisoner  success  rates  would  go  up. 
Flowever,  I previously  demonstrated,  using 
data  through  2001 , that  the  PLRA  not  only 
made  prisoner  civil  rights  cases  harder  to 
bring,  as  illustrated  above,  but  also  made 
them  harder  to  win.30  In  particular,  prison- 


ers’ cases  are  thrown  out  of  court  for  failure 
to  properly  complete  often-complicated 
grievance  procedures,31  or  because  they 
do  not  allege  physical  injury,  which  some 
courts  read  the  PLRA  to  require  for  recov- 
ery even  in  constitutional  cases.32  Now  that 
we  have  another  decade  of  data,  it’s  worth 


Figure  C:  Percent  Decline  in  Prisoner  Filing  Rate  in  U.S.  District  Court, 
Fiscal  Years  1 995-201 2,  by  State27 


Percent  Decline  Within  State 


Figure  D:  Decline  in  Prisoner  Filing  Rate  in  U.S.  District  Court, 
Fiscal  Years  1995-2012,  Six  States  with  Largest  Declines28 
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Figure  E:  Decline  in  Prisoner  Filing  Rate  in  U.S.  District  Court, 
Fiscal  Years  1 995-201 2,  Six  States  with  Smallest  Declines29 


-o- 

New  York 
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-+- 

U.S.  Total 

reexamining  this  issue,  to  see  if  trends  have 
continued,  moderated  or  reversed. 

New  data,  presented  in  Table  3,  con- 
firm my  earlier  conclusions.  The  table 
presents  outcomes  in  prisoners’  federal 
civil  rights  cases,  resolved  from  Fiscal  Year 
1988  through  2012,  the  last  year  for  which 
data  are  available.  (1988  is  chosen  as  a start 


date  because  of  federal  coding  protocol 
changes  prior  to  that  year.)  Each  row  is 
a year,  each  column  a particular  outcome. 
Scanning  the  table  one  column  at  a time, 
to  detect  trends  over  time,  reveals  that  the 
courts  are  becoming  less  and  less  hospitable 
for  prisoners’  claims.  Column  (a)  shows 
filings;  column  (b)  terminations;  and  col- 
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Prisoner  Litigation  Trends  (cont.) 


umn  (c)  the  portion  of  those  terminations 
that  constituted  judgments.  (Most  non- 
judgments are  transfers  to  another  court.) 
Most  remaining  outcomes  are  calculated 
as  a proportion  of  judgment  dispositions. 
Column  (d)  is  pretrial  decisions  for  the 
defendant;  tracing  it  through  the  years 


shows  that  after  the  PLRA,  such  decisions 
increased  although  not  overwhelmingly 
so.  On  the  other  side,  pretrial  victories  for 
the  plaintiff,  in  column  (e),  have  declined, 
though  some  of  that  decline  predates  the 
PLRA.33  Column  (f ) shows  a decline  in 
settlements,  much  but  not  all  postdating  the 
PLRA.  Column  (g)  shows  a similar  decline 
in  voluntary  dismissals,  which  are  often 
settlements  as  well.  And  column  (h)  shows  a 


decline  in  trials,  again  much  of  it  subsequent 
to  the  PLRA.  (Plaintiffs’ victories  at  those 
decreasing  numbers  of  trials,  in  column  (i), 
appear  not  to  have  changed.)  Columns  (j) 
and  (k)  show  the  timing  of  settlements, 
before  or  after  “issue  is  joined”  (that  is, 
before  or  after  the  filing  of  an  answer  to 
the  civil  complaint).  The  declining  portion 
of  settlements  in  column  (j)  suggests  that 
settlements  have  become  harder  to  come  by 
for  plaintiffs.  And  finally,  column  (1)  sums 
up  the  portion  of  the  docket  in  which  it  ap- 
pears plaintiffs  may  have  succeeded  in  any 
way,  adding  together  settlements,  voluntary 
dismissals,  pretrial  victories  and  victories  at 
trial.  Those  numbers  are  down  substantially 
since  the  early  1990s. 

In  short,  in  cases  brought  by  prisoners, 
the  government  defendants  are  winning 
more  cases  pretrial,  settling  fewer  matters 
and  going  to  trial  less  often.  Those  settle- 
ments that  do  occur  are  harder  fought;  they 
are  finalized  later  in  the  litigation  process. 
Plaintiffs  are,  correspondingly,  winning  and 
settling  less  often,  and  losing  outright  more 
often.  Probably  not  all  these  changes  were 
caused  by  the  PLRA — several  of  the  trend 
lines  seem  to  start  prior  to  the  statute’s  en- 
actment. But  given  the  PLRA’s  very  definite 
anti-plaintiff  tilt,  it  seems  nearly  certain 
that  the  statute  has  caused  at  least  some 
of  the  declining  access  to  court  remedies 
demonstrated  in  Table  3. 

Table  4 next  provides  some  context  for 
the  very  limited  success  prisoner  plaintiffs 
experience,  setting  out  the  same  outcome 
information  but  for  other  categories  of 
cases,  all  in  Fiscal  Year  2012.  As  it  shows, 
only  in  the  other  prisoner  category — habeas 
cases  and  other  similar  quasi-criminal  mat- 
ters— do  plaintiffs  fare  anywhere  close  to 
as  badly. 


Table  3:  Outcomes  in  Prisoner  Civil  Rights  Cases  in 
Federal  District  Court,  Fiscal  Years  1 988-201 234 


Fiscal 

Year 

(a) 

Filings 

(b) 

Termi- 

nations 

(c) 

Judg- 

ments, 
as  % of 
Termi- 
nations 

Outcomes, 

as  % of  Judgment  Dispositions 

(d)  (e)  (f)  (g) 

Pretrial  Pretrial 

Decis-  Decis-  Vol. 

ions  for  ions  for  Sett-  Dism- 

Deft.  Plaint,  led  issals 

(h) 

Trials 

(i) 

Plaint. 

Trial 
Viet., 
as  % of 
Trials 

Timing  of 
Settlements, 
as  % of 

Settlements,  per 
Vol.  Dismissals 

(i)  (k) 

Before  After 

Issue  Issue 
Joined  Joined 

(1) 

All 

Plaint. 

Succ- 

esses, 

as  % of 

Judg- 

ments 

1988 

22,642 

24,077 

96.5% 

83.2% 

1.1% 

7.1% 

4.0% 

3.6% 

13.6% 

58.5% 

41.5% 

12.6% 

1989 

23,737 

24,714 

96.5% 

82.1% 

1.0% 

7.3% 

5.1% 

3.7% 

14.0% 

52.3% 

47.7% 

13.9% 

1990 

24,051 

24,864 

96.0% 

82.7% 

1.1% 

7.6% 

5.0% 

3.4% 

16.6% 

48.8% 

51.2% 

14.3% 

1991 

24,352 

24,877 

95.0% 

82.1% 

0.9% 

7.7% 

6.1% 

3.1% 

15.2% 

52.1% 

47.9% 

15.2% 

1992 

28,544 

28,357 

94.9% 

80.2% 

1.2% 

7.6% 

7.5% 

3.3% 

12.1% 

60.2% 

39.8% 

16.8% 

1993 

31,693 

31,893 

95.1% 

81.2% 

1.0% 

6.8% 

8.0% 

2.8% 

15.3% 

60.0% 

40.0% 

16.2% 

1994 

36,595 

36,098 

94.9% 

80.9% 

0.8% 

7.2% 

7.2% 

2.9% 

13.1% 

53.8% 

46.2% 

15.6% 

1995 

39,053 

41,201 

94.8% 

83.5% 

0.7% 

6.2% 

6.5% 

2.5% 

10.7% 

61.3% 

38.7% 

13.7% 

1996 

38,262 

42,522 

95.0% 

84.5% 

0.6% 

5.5% 

6.3% 

2.5% 

9.5% 

61.8% 

38.2% 

12.7% 

1997 

26,095 

34,982 

96.0% 

83.8% 

0.7% 

5.4% 

6.8% 

2.8% 

10.7% 

61.2% 

38.8% 

13.2% 

1998 

24,212 

29,938 

95.9% 

85.2% 

0.5% 

5.2% 

6.0% 

2.5% 

8.6% 

60.7% 

39.3% 

12.0% 

1999 

23,512 

26,561 

94.7% 

86.5% 

0.5% 

4.7% 

5.2% 

2.4% 

12.1% 

56.7% 

43.3% 

10.7% 

2000 

23,357 

25,176 

93.7% 

86.3% 

0.4% 

4.2% 

5.7% 

2.4% 

13.6% 

54.0% 

46.0% 

10.7% 

2001 

22,131 

24,572 

93.9% 

87.0% 

0.4% 

3.9% 

5.7% 

2.1% 

14.0% 

53.9% 

46.1% 

10.3% 

2002 

21,988 

24,245 

93.9% 

87.9% 

0.4% 

3.6% 

5.6% 

1.8% 

8.8% 

55.2% 

44.8% 

9.8% 

2003 

22,061 

23,653 

93.6% 

88.0% 

0.6% 

3.8% 

5.1% 

1.4% 

14.1% 

53.2% 

46.8% 

9.7% 

2004 

21,553 

23,181 

92.8% 

86.0% 

0.4% 

3.8% 

4.8% 

1.4% 

13.2% 

55.4% 

44.6% 

9.2% 

2005 

22,484 

23,712 

92.5% 

85.0% 

0.3% 

3.8% 

4.4% 

1.2% 

10.0% 

53.4% 

46.6% 

8.7% 

2006 

22,469 

24,846 

93.6% 

83.2% 

0.3% 

3.9% 

4.0% 

1.2% 

12.9% 

54.3% 

45.7% 

8.4% 

2007 

21,978 

23,630 

92.5% 

82.0% 

0.2% 

3.8% 

4.7% 

1.3% 

9.4% 

56.7% 

43.3% 

8.9% 

2008 

23,555 

25,097 

92.2% 

85.3% 

0.5% 

3.7% 

4.6% 

1.2% 

15.1% 

53.2% 

46.8% 

9.0% 

2009 

22,698 

24,454 

91.9% 

87.0% 

0.5% 

4.2% 

5.3% 

1.3% 

13.1% 

51.2% 

48.8% 

10.2% 

2010 

22,736 

24,781 

91.3% 

85.9% 

0.5% 

4.8% 

5.2% 

1.3% 

14.4% 

47.6% 

52.4% 

10.7% 

2011 

23,362 

24,760 

90.4% 

85.8% 

0.4% 

4.9% 

5.4% 

1.2% 

11.6% 

49.5% 

50.5% 

11.0% 

2012 

22,662 

24,673 

90.9% 

84.9% 

0.5% 

5.0% 

5.4% 

1.3% 

11.9% 

50.6% 

49.4% 

11.1% 
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Table  4:  Outcomes  in  Federal  District  Court  Cases 
by  Case  Type,  Fiscal  Year  201 235 


00 

Filings 

(b) 

Termi- 

nations 

(C) 

Judg- 
ments, 
as  % of 
Termi- 
nations 

Outcomes, 

as  % of  Judgment  Dispositions 

(d)  (e)  (f)  (g)  (h) 

Pretrial  Pretrial 

Decis-  Decis-  Vol. 

ions  for  ions  for  Dism- 

Deft.  Plaint.  Settled  issals  Trials 

Plaint. 
Trial 
Viet.,  as 
%of 
Trials 

Timing  of 
Settlements, 
as  % of 
Settlements, 
per  Vol. 
Dismissals 

(i)  (k) 

Before  After 
Issue  Issue 
Joined  Joined 

(1) 

All 

Plaint. 
Succ- 
esses, 
as  % of 

Mg- 

ments 

AH 

278,442  271,572  87.9% 

41.7% 

6.8% 

32.6% 

14.5%  1.1% 

43.4% 

42.2% 

57.8% 

54.4% 

Habeas, 

Quasi 

Crim. 

26,241 

27,245 

89.9% 

90.2% 

2.1% 

2.2% 

2.3%  0.4% 

35.9% 

77.0% 

23.0% 

6.7% 

Prisoner 

Civil 

Rights 

22,662 

24,673 

90.9% 

84.9% 

0.5% 

5.0% 

5.4%  1.3% 

11.9% 

50.6% 

49.4% 

11.1% 

Bankr. 

3,778 

2,934 

86.8% 

52.2% 

6.6% 

8.6% 

8.3%  0.2% 

75.0% 

56.0% 

44.0% 

23.7% 

Immig- 

ration 

1,742 

1,821 

92.9% 

57.4% 

2.1% 

10.5% 

27.1%  0.2% 

100.0% 

77.1% 

22.9% 

40.0% 

Civil 

Rights 

19,707 

20,661 

92.3% 

48.8% 

1.9% 

32.9% 

12.7%  3.1% 

28.3% 

26.4% 

73.6% 

48.4% 

Statutory 

Actions 

49,846 

48,888 

84.4% 

29.3% 

7.8% 

26.2% 

23.3%  0.7% 

64.3% 

51.3% 

48.7% 

57.7% 

Other 

5,714 

5,253 

79.0% 

39.0% 

17.9% 

24.0% 

17.9%  0.8% 

48.5% 

45.3% 

54.7% 

60.1% 

Civil 

Rights, 

Empl. 

16,261 

16,984 

92.8% 

37.7% 

1.1% 

45.0% 

13.9%  1.8% 

34.3% 

16.5% 

83.5% 

60.7% 

Torts 

(Non- 

product) 

18,051 

19,580 

85.6% 

31.8% 

2.2% 

46.6% 

16.0%  2.7% 

52.6% 

21.3% 

78.7% 

66.2% 

U.S. 

Plaint. 

14,055 

14,609 

89.9% 

28.5% 

38.4% 

15.4% 

16.9%  0.3% 

63.2% 

60.2% 

39.8% 

70.9% 

Contract 

23,859 

26,358 

88.0% 

25.0% 

12.1% 

40.5% 

20.3%  1.6% 

68.9% 

29.0% 

71.0% 

73.9% 

Product 

Liability 

22,942 

43,914 

83.6% 

24.1% 

0.1% 

64.5% 

11.0%  0.2% 

30.8% 

59.6% 

40.4% 

75.7% 

Labor 

and 

Empl. 

18,752 

18,652 

93.8% 

19.0% 

15.7% 

43.7% 

20.5%  0.8% 

59.3% 

37.0% 

63.0% 

80.3% 

Prisoner  plaintiffs  not  only  lose  more 
often  than  other  plaintiffs — they  lose  faster. 
Table  5 sets  out  the  time  to  disposition  for 
cases  filed  in  district  courts,  Fiscal  Year 
1988  to  2011,  the  last  year  with  full  data 
available. 

Table  6 provides  one  piece  of  the 
explanation,  setting  out  the  proportion  of 
cases  by  type  of  suit,  litigated  by  plaintiffs 
without  counsel.  It  shows  that  prisoner 
civil  rights  cases,  as  one  would  expect,  are 
overwhelmingly  pro  se — and  at  a much 
higher  rate  than  prior  to  the  PLRA,  which 
drastically  limited  attorneys’  fees.37 

Damages 

As  THE  LAST  ASPECT  OF  MY  EXAMINATION 

of  prisoner  damage  actions,  I look  at  the 
damages  themselves.  I previously  con- 
ducted a study  of  cases  terminated  in  1993, 
and  found  that  (after  excluding  one  very 
large  outlying  award)  the  average  damages 
in  cases  with  trial  judgments  for  prisoner 
plaintiffs  were  about  $18,800,  with  a me- 
dian of  a mere  $1,000. 39 1 decided  to  repeat 
this  study,  to  see  what  might  have  changed 
in  the  two  decades  since.  To  do  this,  I ex- 
amined— using  the  docket  sheet  and  other 
court  documents — each  case  coded  by  the 
court  system  as  ending  with  a trial  or  other 
litigated  judgment  in  Fiscal  Year  2012,  the 
latest  data  available.  The  AO’s  coding  is 
somewhat  imprecise,  particularly  for  the 
non-trials.  Of  those  cases  that  met  these 
initial  selection  criteria,  most  turned  out  to 
be  defendants’ victories,  and  others  turned 
out  to  be  settlements:  I excluded  both. 
Table  6 presents  the  results.  As  it  shows, 
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Table  5:  Days  to  Disposition:  District  Court  Cases  by  Fiscal  Year  of  Filing36 

Prisoner  Litigation  Trends  (cont.) 


case  results  for  2012  are  entirely  conso- 
nant with  the  1993  study.  Of  fifty-eight 
litigated  judgments,  the  mean  award  was 
under  $22,000  for  trials  and  under  $19,000 
for  non- trials,  with  a median  ofjust  $1,525 
for  trials  and  $7,000  for  non-trials.  Across 
all  the  cases,  nationwide  litigated  damages 
totaled  a mere  $1,000,000. 

Thus  when  prisoners  do  litigate  all 
the  way  to  victory,  they  tend  to  win  pretty 
small. 

Court  Orders 

Since  the  i 970s,  court  orders  have  been 
a major  source  of  regulation  and  oversight 
for  American  jails  and  prisons — whether 
those  orders  entailed  active  judicial  super- 
vision, intense  involvement  of  plaintiffs’ 
counsel  or  other  monitors,  or  simply  a 
court-enforceable  set  of  constraints  on 
corrections  officials’ discretion.41  The  PLRA 
altered  this  system  with  provisions  that  pro- 
mote termination  of  existing  court  orders, 
and  others  that  shortened  the  life  span  of 
new  orders.42  The  impact  took  some  time 
to  manifest,  but  is  now  very  clear.  Table  7 
shows  the  results.43 

Columns  (a)  and  (c)  show  the  total 
number  of  facilities,  and  total  incarcerated 
population,  for  jails  and  prisons  in  each 
census  year.  Columns  (b)  and  (d)  then  show 
the  proportion  of  those  totals  in  which 
the  census  responses  report  court  orders. 
Looking  at  columns  (b)  and  (d)  in  the 
censuses  most  immediately  following  the 


Prisoner 

Civil  Rights  Cases 

“Other” 
Civil  Rights 

Cases 

All  Cases  Except 
Prisoner  Civil  Rights 

Fiscal 

25%  of 

50%  of 

25%  of 

50%  of 

25%  of 

50%  of 

Year 

docket 

docket 

docket 

docket 

docket 

docket 

1988 

46  days 

170  days 

122  days 

294  days 

103  days 

234  days 

1989 

42  days 

1 65  days 

116  days 

290  days 

104  days 

239  days 

1990 

49  days 

176  days 

114  days 

276  days 

111  days 

252  days 

1991 

61  days 

1 96  days 

120  days 

291  days 

107  days 

237  days 

1992 

53  days 

1 85  days 

116  days 

279  days 

98  days 

217  days 

1993 

50  days 

180  days 

93  days 

258  days 

95  days 

228  days 

1994 

46  days 

176  days 

87  days 

252  days 

103  days 

238  days 

1995 

40  days 

149  days 

107  days 

276  days 

106  days 

231  days 

1996 

38  days 

130  days 

111  days 

275  days 

106  days 

249  days 

1997 

44  days 

128  days 

112  days 

276  days 

105  days 

258  days 

1998 

41  days 

120  days 

117  days 

284  days 

100  days 

237  days 

1999 

41  days 

119  days 

114  days 

277  days 

92  days 

212  days 

2000 

43  days 

1 22  days 

116  days 

275  days 

94  days 

219  days 

2001 

43  days 

120  days 

114  days 

273  days 

99  days 

234  days 

2002 

43  days 

120  days 

112  days 

270  days 

96  days 

238  days 

2003 

44  days 

1 30  days 

113  days 

267  days 

105  days 

244  days 

2004 

44  days 

1 30  days 

111  days 

261  days 

112  days 

263  days 

2005 

44  days 

1 34  days 

111  days 

268  days 

96  days 

232  days 

2006 

43  days 

1 32  days 

110  days 

273  days 

7 8 days 

231  days 

2007 

42  days 

120  days 

100  days 

267  days 

111  days 

281  days 

2008 

35  days 

110  days 

100  days 

267  days 

111  days 

289  days 

2009 

38  days 

1 22  days 

100  days 

270  days 

98  days 

230  days 

2010 

39  days 

1 24  days 

97  days 

264  days 

75  days 

209  days 

2011 

42  days 

1 34  days 

98  days 

265  days 

67  days 

1 98  days 

Support  Prison  Legal  News 
with  these  beautiful  gifts! 

CALL  561-360-2523,  MAIL  ORDER  OR  USE  WEB  FORM 

http://www.prisonlegalnews.org/ 


Hand  Embroidered  Greeting  Cards 

Made  by  women  prisoners  in  Cochabamba, 
Bolivia.  Each  card  is  individually  made,  no 
two  are  identical.  The  prisoners  are  paid  a 
fair  wage  for  each  card  and  keep  100%  of 
the  pay  to  support  themselves  and  their 
families.  Local  fair  trade  non-profits  in  Bolivia 
supply  the  materials  for  the  cards.  $6. 


Hand  Made  Hemp  Tote  Bag  All  natural  hemp  tote  bag 
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on  both  sides,  in  red  and  black.  Great  for  carrying  books, 
groceries,  and  more!  Stamped  on  the  inside  that  no  sweat- 
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Table  6:  Pro  Se  Litigation  in  U.S.  District  Courts, 
Cases  Terminated  Selected  Fiscal  Years38 


Case  Category 

1996 

2000 

2006 

2012 

Contract 

2.5% 

2.6% 

3.7% 

4.4% 

Torts  (Nonproduct) 

5.4% 

6.0% 

8.7% 

12.6% 

Product  Liability 

0.8% 

1.5% 

1.5% 

1.1% 

Civil  Rights 

29.8% 

30.1% 

32.7% 

34.6% 

Civil  Rights  Employment 

16.3% 

20.3% 

19.2% 

19.8% 

Prisoner  Civil  Rights 

83.3% 

95.6% 

96.5% 

94.9% 

Labor  and  Employment 

2.9% 

3.8% 

3.0% 

2.9% 

Statutory  Actions 

6.0% 

6.5% 

6.4% 

8.2% 

U.S.  Plaintiff 

3.4% 

1.3% 

4.6% 

13.2% 

Habeas,  Other  Quasi 
Criminal 

72.2% 

84.5% 

85.1% 

88.8% 

Bankruptcy 

12.8% 

18.2% 

19.0% 

20.5% 

Immigration 

8.6% 

29.9% 

18.9% 

35.4% 

Other 

11.8% 

19.7% 

13.6% 

14.5% 

Total 

26.9% 

26.2% 

25.0% 

26.1% 

Total  Without  Prisoner 
or  Habeas  Cases 

7.8% 

8.6% 

8.2% 

10.5% 

Table  7:  Prisoner  Civil  Rights  Litigated  Victories, 
Fiscal  Year  201 2 (Excludes  Settlements)40 


Trials 

Non-trials 

All 

Plaintiffs  Wins 

36 

21 

57 

Injunctive  Matters 

4 

3 

7 

<=  $1,000 

15 

3 

18 

$1,001-13,000 

8 

12 

20 

25,000-80,000 

7 

2 

9 

$100,000  + 

2 

1 

3 

Total  Damages  Awarded 

$700,908 

$339,862 

$1,040,770 

Cases  with  Damages 

32 

18 

50 

Average  Damages  per  Case 

$21,903 

$18,881 

$20,815 

Median  Damages  per  Case 

$ 1,525 

$7,000 

$4,185 

PLRA — 1999  for  jails  and  2000  for  pris- 
ons— suggests  only  a very  limited  impact  of 
the  statute.  (This  is  what  I reported  in  2006, 
before  data  from  the  next  iteration  of  the 
census  became  available.)  The  next  census 
administration  is  the  one  where  the  PLRA’s 
impact  is  much  more  marked:  the  decline 
in  covered  facilities  (column  (b))  is  very 
large,  and  the  decline  in  covered  population 
(column  (d))  even  more  so. 

And  finally,  Table  9 emphasizes  the 
new  rarity  of  system-wide  court  order 
coverage.  The  table’s  first  row  lists,  by 
census  year,  how  many  states  report  one 
or  more  facilities  subject  to  court  order. 
That  number  remains  substantial.  But  the 
second  row  shows  states  in  which  sixty 
percent  or  more  of  the  facilities  or  popula- 
tion are  covered  by  court  order — and  that 
row  demonstrates  that  where  this  kind 
of  system-wide  (or  close  to  it)  coverage 
used  to  be  quite  common,  it  is  now  rare. 
In  2005  and  2006,  respectively,  only  five 
states  reported  system-wide  court  order 
coverage  of  their  prisons,  and  only  two 
states  of  their  jails.45 

The  point  is  not  that  courts  are  no 
longer  part  of  the  prison  and  jail  oversight 
ecosystem.  In  California  (of  all  states)  the 
contrary  is  obvious — numerous  injunctive 
cases  have  transformed  California’s  crimi- 
nal justice  system,47  and  more  changes  are 
underway. 4S  But  the  PLRA  has  made  such 
cases  far  more  rare. 

Conclusion 

In  my  view,  court  cases  and  court - 
enforceable  regulation  have  since  the 
1970s  been  useful  correctives  to  dysfunc- 
tions and  abuses  that  frequently  occur 
in  our  low-visibility  jails  and  prisons. 
But  the  practice  of  prisoner  litigation  is 
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Table  8:  Incidence  of  Court  Orders,  Local  Jails  and  State  Prisons,  1 983-200644 


Prisoner  Litigation  Trends  (cont.) 


susceptible  to  criticism,  from  the  left,  that 
prisoner  access  to  courts  offers  the  appear- 
ance but  not  the  reality  of  justice,49  and 
that  court  orders  have  both  “contributed 
to  mass  incarceration,”  by  promoting  the 
building  of  new  prisons  to  reduce  over- 
crowding,50 and  limited  prisoner  freedom 
by  enhancing  prison  bureaucracy.51  Simul- 
taneously, the  critics  from  the  right  who 
got  the  PLRA  passed  suggested  that  pris- 
oner cases  are  usually  frivolous  and  prison 
and  jail  decrees  frequently  overreaching.52 
This  debate  is  far  beyond  the  scope  of  this 
Article — but  perhaps  further  research 
will  be  spurred  by  publication  of  these 
statistics,  which  demonstrate  the  kind 
of  variance,  over  time  and  location,  that 
researchers  might  use  to  shed  additional 
light  on  how  prisoner  litigation  actually 
functions.  Whichever  view  is  correct,  the 
statistics  set  out  in  this  Article  pose  an 
enormous  challenge  to  us  as  a polity.  Liti- 
gation has  receded  as  an  oversight  method 
in  American  corrections.  It  is  vital  that 
something  take  its  place. 


Do  you  have  diabetes? 

Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult. 
Order  your  FREE  copy  of  Prisoner  Diabetes 
Handbook:  A Guide  to  Managing  Diabetes  — 
for  Prisoners,  by  Prisoners. 

Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health. 


ORDER  FORM 

Fill  out  the  information  below,  and 
send  this  order  form  to: 

Prison  Legal  News 
PO  Box  1151 
Lake  Worth,  FL  33460 

Name 


ID  number 


Facility 


Address 


City State Zip 


SPLC 


Southern  Poverty  Law  Center 


Handbook  made  possible  by  the  Southern  Poverty  Law  Center 


(a) 

Total 

(b) 

Facilities 

(c) 

Total 

(d) 

Population  Housed  in 

Year 

Facilities 

with  Orders 

Population  Facilities  with  Orders 

1983 

3,338 

18% 

227,541 

51% 

Local 

Jails 

1988 

3,316 

18% 

336,017 

50% 

1993 

3,268 

18% 

466,155 

46% 

1999 

3,365 

17% 

607,978 

32% 

2006 

3,282 

11% 

756,839 

20% 

1984 

694 

27% 

377,036 

43% 

State 

Prisons 

1990 

957 

28% 

617,859 

36% 

1995 

1,084 

32% 

879,766 

40% 

2000 

1,042 

28% 

1,042,637 

40% 

2005 

1,067 

18% 

1,096,755 

22% 

Table  9:  System-Wide  Court  Order  Coverage,  by  State46 


Local  Jails  (n  = 47) 

1983  1988  1993  1999  2006 

State  Prisons  (n  = 51) 

1984  1990  1995  2000  2005 

States  w/  Any  44  ^ ^ ^ 39 

43  44  41  30  25 

Court  Orders 

States  w/  System-  _ , 0 

11  14  16  12  5 

Wide  Orders* 

Svstem-Wide  Court  Order  Coverage 

Alaska 

• • • • 

Ariz.  • • • • • 

• 

Ark. 

• 

Cal.  • • • • • 

• 

Colo. 

• 

Conn. 

• • 

Del. 

• 

D.C.  • • • • 

• • • • 

Fla.  • • • 

• 

Ga. 

• 

111.  • • • 

Ind. 

• 

Kan. 

• • 

La.  • • • 

• • • 

Minn. 

• 

Miss. 

• • • • 

Mont. 

• • 

N.H. 

• • • 

N.J.  • 

• 

N.M. 

• • • 

N.Y.  • • • 

• 

N.C. 

• 

Ohio 

• 

Or.  • • 

R.I. 

• • 

S.C. 

• • 

S.D. 

• • 

Tenn.  • 

• • • 

Tex. 

• • • • • 

Utah 

• • 

W.  Va. 

• • 

* States  in  which  the  proportion  of  the  states’  non-private,  non-community 
corrections  facilities  reporting  court  orders,  or  the  proportion  of  incarcerated 
population  in  those  facilities,  is  greater  than  sixty  percent. 
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* Margo  Schlanger  is  the  Henry  M.  But- 
zel  Professor  of  Law  at  the  University  of 
Michigan  Law  School.  She  is  a leading 
authority  on  civil  rights  issues  and  civil  and 
criminal  detention,  served  on  the  Vera  In- 
stitute’s blue-ribbon  Commission  on  Safety 
and  Abuse  in  America’s  Prisons,  worked  as 
an  adviser  on  the  development  of  proposed 
national  standards  implementing  the  Prison 
Rape  Elimination  Act  and  testified  before 
the  Prison  Rape  Elimination  Commis- 
sion. She  also  served  as  the  reporter  for  the 
American  Bar  Association’s  revision  of  its 
Standards  Governing  the  Legal  Treatment 
of  Prisoners,  and  has  been  the  chair  of  the 
Association  of  American  Law  Schools 
sections  on  Remedies  and  on  Law  and  the 
Social  Sciences. 


link  to  the  full  dataset:  www.law.umich.edu/ 
facultyhome/margoschlanger/Pages/Trends. 
aspx.  According  to  the  Technical  Appendix, 
“Both federal  and  state  prison  populations  are 
year-end  counts,  and  are  available for  all  years 
for  all  states.  Jail  population  is  entirely  un- 
availablefor  1 971-1 977  and  1 979,  and  only 
national  data  are  available  for  1 980-1 982, 
1984-1987,  1991-1992,  and  1994-1999. 
Where  available,  the figure  chosen  is  the  aver- 
age daily  population  (because  that  is  the  most 
consistently  available  data  for  state-by-state 
data).  But for  a few  years  when  average  daily 
population  is  not  available,  the  mid-year  count 
is  used  instead.  Details  are  included  in  the  data 
file  itself." 

ENDNOTES 


Note:  This  article  was  initially  published  in  the 
April  2015  issue  of  the  UC  Irvine  Law  Re- 
view (Schlanger,  Margo.  “Trends  in  Prisoner 
Litigation,  as  the  PLRA  Enters  Adulthood.  ” 
UC  Irvine  L.  Rev.  5,  no.  1 (2015):  153- 
79);  it  is  reprinted  with  permission  of  the 
author.  It  originally  included  a Technical 
Appendix  with  information  about  the  data 
sources  used for  the  tables  and figures,  with  a 


© 2015  by  Margo  Schlanger.  This  Article  may  be 
copied  and  distributed  for  free  or  at  cost  to  students 
or  prisoners. 

* Henry  M.  Butzel  Professor  of  Law, University  of 
Michigan.  Thanks  to  Grady  Bridges  for  data  manage- 
ment assistance  and,  as  always,  to  Sam  Bagenstos  for  his 
helpful  comments.  I wish  to  acknowledge  the  generous 
support  of  the  William  W.  Cook  Endowment  of  the 
University  of  Michigan. 


1 Prison  Litigation  Reform  Act,  Pub.  L.  No. 
104-134,  tit.  8,  §§  801-810,  110  Stat.  1321,  1321- 
66  to  -77  (1996)  (codified  as  amended  at  11  U.S.C. 
§ 523  (2012);  18  U.S.C.  §§  3624,  3626  (2012); 
28  U.S.C.  §§  1346,  1915,  1915A,  1932  (2012);  42 
U.S.C.  §§  1997a-c,  e-f,  h (2012)).  The  PLRA  was 
part  of  the  Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996,  Pub.  L.  No.  104-134, 
110  Stat.  1321. 

2 Newt  Gingrich  etal,  Contract  with 
America  53  (Ed  Gillespie  & Bob  Schellhas  eds., 
1994)  (referring  to  the  PLRA’s  predecessor  bill,  the 
Taking  Back  Our  Streets  Act,  H.R.  3,  104th  Cong. 
(1995)). 

3 MarkTushnet  & Larry  Yackle,  Symbolic  Statutes 
and  Real  Laws:  The  Pathologies  of  the  Antiterrorism  and 
Effective  Death  Penalty  Act  and  the  Prison  Litigation 
Reform  Act,  47  Duke  L.J.  1 (1997). 

4 For  in-depth  examination  of  the  PLRA’s  im- 
pact on  damage  actions,  see  Margo  Schlanger,  Inmate 
Litigation,  116  Harv.  L.  Rev.  1555  (2003)  [hereinafter 
Schlanger,  Inmate  Litigation ].  For  in-depth  examina- 
tion of  the  PLRA’s  impact  on  injunctive  litigation,  see 
Margo  Schlanger,  Civil  Rights  Injunctions  Over  Time: 
A Case  Study  of  Jail  and  Prison  Court  Orders,  81  N.Y.U. 
L.  Rev.  55 0 (2006)  [hereinafter  Schlanger,  Civil  Rights 
Injunctions],  Note  that  the  subsequent  description  of 
the  PLRA  in  this  paragraph  also  appears  in  my  article, 
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How  Prisoners  Rights  Lawyers  Are  Preserving  the  Role 
of  the  Courts , 69  U.  Miami  L.  Rev.  (forthcoming  2015). 

5 42  U.S.C.  § 1997e(a)  (“No  action  shall  be 
brought  with  respect  to  prison  conditions  under  section 
1983  of  this  title,  or  any  other  Federal  law,  by  a prisoner 
confined  in  any  jail,  prison,  or  other  correctional  facil- 
ity until  such  administrative  remedies  as  are  available 
are  exhausted.”);  see  also  Woodford  v.  Ngo,  548  U.S.  81 
(2006).  A good  deal  has  been  written  about  this  provi- 
sion. See,  e.g.,  Margo  Schlanger  Sc  Giovanna  Shay, 
Preserving  the  Rule  of  Law  in  Americas  Jails  and  Prisons: 
The  Case for  Amending  the  Prison  Litigation  Reform  Act, 
11  U.  Pa.  J.  Const.  L.  139  (2008);  see  also , e.g. , Alison 
M.  Mikkor,  Correctingfor  Bias  and  Blind  Spots  in  PLRA 
Exhaustion  Law,  21  Geo.  Mason  L.  Rev.  573  (2014); 
Kermit  Roosevelt  III,  Exhaustion  Linder  the  Prison 
Litigation  Reform  Act:  The  Consequence  of  Procedural 
Error,  52  Emory  L.J.  1771  (2003);  Giovanna  Shay, 
Exhausted,  24  Fed.  Sent’g  Rep.  287  (2012);  Eugene 
Novikov,  Comment,  Stacking  the  Deck:  Futility  and  the 
Exhaustion  Provision  of  the  Prison  Litigation  Reform  Act, 
156  U.  Pa.  L.  Rev.  817  (2008). 

6 28  U.S.C.  § 1915(b)  (excluding  prisoners  from 
the  ordinary  in  forma  pauperis  ability  to  file  without 
payment  of  fees);  see  also  id.  § 1914(a)  (setting  the  fee 


for  a district  court  civil  action  at  $350). 

7 42  U.S.C.  § 1997e(d)(3)  (capping  defendants’ 
liability  for  attorneys’  fees  in  civil  rights  cases  at  150% 
of  the  rate  paid  publicly  appointed  defense  counsel). 
In  addition,  the  PLRA  has  been  read  to  further  cap 
defendants’ liability  for  attorneys’ fees  in  monetary  civil 
rights  cases  at  150%  of  the  judgment.  Id.  § 1997e(d) 
(2)  ; see,  e.g,  Robbins  v.  Chronister,  435  F.3d  1238  (10th 
Cir.  2006)  (en  banc)  (reversing  the  district  court  and 
disagreeing  with  appellate  panel,  holding  that  this 
limitation  applies  even  to  fees  awarded  for  a lawsuit 
involving  a preincarceration  claim). 

8 42  U.S.C.  § 1997e(e)  (“No  Federal  civil  action 
may  be  brought  by  a prisoner  confined  in  a jail,  prison, 
or  other  correctional  facility,  for  mental  or  emotional 
injury  suffered  while  in  custody  without  a prior  show- 
ing of  physical  injury  . . . .”);  see,  e.g. , Hilary  Detmold, 
Note,  ‘ Tis  Enough,  ‘ Twill  Serve:  Defining  Physical  Injury 
Linder  the  Prison  Litigation  Reform  Act,  46  Suffolk  U. 
L.  Rev.  1111(2013). 

9 18  U.S.C.  § 3626(a)(1)(A)  (2012)  (“Prospective 
relief  in  any  civil  action  with  respect  to  prison  condi- 
tions shall  extend  no  further  than  necessary  to  correct 
the  violation  of  the  Federal  right  of  a particular  plaintiff 
or  plaintiffs.  The  court  shall  not  grant  or  approve  any 
prospective  relief  unless  the  court  finds  that  such  relief 
is  narrowly  drawn,  extends  no  further  than  necessary 
to  correct  the  violation  of  the  Federal  right,  and  is  the 
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least  intrusive  means  necessary  to  correct  the  violation 
of  the  Federal  right.”). 

10  18  U.S.C.  § 3626(a)(3)  (setting  out  procedural 
and  substantive  hurdles  to  obtaining  a “prisoner  release 
order”);  see  also  Plata  v.  Brown,  131  S.  Ct.  1910  (2011) 
(affirming  imposition  of  such  an  order  in  California). 

11  18  U.S.C.  § 3626(b)  (allowing  defendants  in 
prison  conditions  cases  to  periodically  seek  “termina- 
tion” of  previously  entered  injunctions). 

12  See,  e.g.,  Schlanger,  Inmate  Litigation,  supra  note 

4,  at  1583-87,1660-64. 

13  See,  e.g.,  Schlanger,  Civil  Rights  Injunctions, 
supra  note  4,  at  576—89. 

14  See  Margo  Schlanger,  Data  Appendix:  Trends 
in  Prisoner  Litigation,  As  the  PLRA  Enters  Adulthood, 
U.C.  Irvine  Law  Review  (2015),  https://www.law. 
umich.edu////.aspx. 

15  See  Theodore  Eisenberg  Sc  Margo  Schlanger, 
The  Reliability  of  the  Administrative  Office  of  the  U.S. 
Courts  Database:  An  Initial  Empirical  Analysis,  78 
Notre  Dame  L.  Rev.  1455  (2003). 

16  See,  e.g. , 152  Cong.  Rec.  S 14,41 8 (daily  ed. 
Sept.  27, 1995)  (statement  of  Sen.  Hatch  in  support  of 

5.  1279)  (“While  prison  conditions  that  actually  violate 
the  Constitution  should  not  be  allowed  to  persist,  I be- 
lieve that  the  courts  have  gone  too  far  in  micromanaging 
our  Nation’s  prisons.”). 

17  See  28  U.S.C.  § 1915(b)  (2012). 

18  See  42  U.S.C.  § 1997e(a)  (2012). 

19  See  id.  § 1997e(e). 

20  See  28  U.S.C.  § 1915(g)  (“In  no  event  shall  a 
prisoner  bring  a civil  action  or  appeal  a judgment  in  a 
civil  action  or  proceeding  under  this  section  [that  is, 
in  forma  pauperis]  if  the  prisoner  has,  on  3 or  more 
prior  occasions,  while  incarcerated  or  detained  in  any 
facility,  brought  an  action  or  appeal  in  a court  of  the 
United  States  that  was  dismissed  on  the  grounds  that 
it  is  frivolous,  malicious,  or  fails  to  state  a claim  upon 
which  relief  may  be  granted,  unless  the  prisoner  is  under 
imminent  danger  of  serious  physical  injury.”). 

21  Litigation  figures  are  calculated  using  data 
released  annually  by  the  Administrative  Office  of  the 
U.S.  Courts,  available  in  digital  form  from  the  Inter- 
university Consortium  for  Political  and  Social  Research 
at  http://www.icpsr.umich.edu/icpsrweb/ICPSR/ 
series/00072/studies.  Prisoner  population  figures 
come  from  a variety  of  publications  by  the  Bureau  of 
Justice  Statistics,  a component  of  the  U.S.  Department 
of  Justice.  Sources  are  set  out  comprehensively  in  the 
Technical  Appendix  that  follows  this  Article. 

22  See  infra  Technical  App.  at  A,  C— E. 

23  See  infra  Technical  App.  at  A,  C— E.  Jail  popula- 
tion is  estimated  for  1971-1977, 1979. 

24  See  infra  Technical  App.  at  A,  C— E.Jail  popula- 
tion is  estimated  for  1971-1977, 1979. 

25  Because  state-by-state  jail  population  is  not 
available  from  1994  to  1999,  the  jail  population  is  cal- 
culated using  a linear  interpolation  between  the  1993 
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and  2000  figures. 

26  See  infra  Technical  App.  at  A,  C— E. 

27  See  infra  Technical  App.  at  A,  C— E. 

28  See  infra  Technical  App.  at  A,  C— E. 

29  See  infra  Technical  App.  at  A,  C— E. 

30  See  Schlanger,  Inmate  Litigation , supra  note  4, 
at  1644-64. 

31  See  supra  note  5 and  accompanying  text. 

32  See  supra  note  8. 

33  This  variable  is  sufficiently  error  ridden,  at  least 
in  the  prisoner  litigation  data,  to  counsel  against  reliance 
on  it.  See  infra  text  accompanying  Table  7 (discussing 
high  error  rates). 

34  See  infra  Technical  App.  at  A. 

35  See  infra  Technical  App.  at  A. 

36  See  infra  Technical  App.  at  A. 

37  The  table  begins  with  1996  because  that  is  the 
first  year  for  which  data  are  available,  but  the  prisoner 
cases  terminated  in  1996  were  overwhelmingly  (eighty- 
six  percent)  filed  prior  to  the  enactment  of  the  PLRA. 

38  See  infra  Technical  App.  at  A. 

39  See  Schlanger,  Inmate  Litigation , supra  note 
4,  at  1603. 

40  See  infra  Technical  App.  at  A— B. 

41  See  Schlanger,  Civil  Rights  Injunctions , supra 
note  4,  at  552. 

42  See  supra  notes  10—11. 

43  Table  7 is  based  on  data  reported  by  jail  and 
prison  officials  in  the  censuses  conducted  by  the  Bureau 
of  Justice  Statistics  every  five  or  six  years.  Since  1983,  the 
censuses  have  included  questions  about  the  existence 
of  court  orders  on  a variety  of  (specified)  topics.  The 
resulting  data  are  the  most  comprehensive  informa- 
tion available,  although  the  data  include  demonstrable 
and  important  omissions.  For  example,  there  has  been 
a court  order  involving  mental  health  care  at  every 
California  prison  since  1997,  and  another  involving 
medical  care  since  2002.  For  information  on  the  mental 
health  orders, see  Coleman  v.  Brown, No.2:90-cv-§§52§ 
(E.D.  Cal.),  Civil  Rights  Litig.  Clearinghouse, 
http://www. clearinghouse. net/detail.php?id=5 73  (last 
visited  Nov.  1,  2014).  For  information  on  the  medical 


decree,  see  Plata  v.  Brown , No.  3:01-cv-01351  (N.D. 
Cal.),  Civil  Rights  Litig.  Clearinghouse,  http:// 
www.clearinghouse.net/detail.php?id=589  (last  visited 
Nov.  1,2014);  Order  Adopting  Class  Action  Stipulation 
as  Fair,  Reasonable  and  Adequate,  Plata  v.  Davis , No. 
3:01-cv-01351  (N.D.  Cal.  June  20, 2002),  http://www. 
clearinghouse.net/chDocs/public/PC-CA-0018-0001. 
pdf  (last  visited  Nov.  1,  2014);  and  the  underlying 
Stipulation  for  Injunctive  Relief,  Plata  v.  Davis , No. 
3:01-cv-01351  (N.D.  Cal.  June  13, 2002),  http  ://www. 
clearinghouse.net/chDocs/public/PC-CA-0018-0005. 
pdf  (last  visited  Nov.  1, 2014).  Yet  no  California  prison 
reported  any  court  order  in  the  Census  responses  in 
2005.  So  the  data  in  Table  7 should  be  taken  as  indica- 
tive of  trends,  rather  than  dispositive  about  any  given 
state  or  facility. 

44  See  infra  Technical  App.  at  F— G. 

45 1 define  “system-wide”  as  reaching  sixty  percent 
or  more  facilities  or  population  in  a state,  in  a given 
census  administration,  after  private  and  community- 
corrections  facilities  are  excluded. 

46  See  infra  Technical  App.  at  F— G. 

47  See,  e.g.,  Brown  v.  Plata , 131  S.  Ct.  1910  (2011); 
Margo  Schlanger,  Plata  v.  Brown  and  Realignment: 
Jails,  Prisons,  Courts,  and  Politics , 48  Harv.  C.R.-C.L. 
L.  Rev.  165  (2013). 

48  For  a description  of  the  Plata  litigation’s  recent 
progress,  see  Plata  v.  Brown,  3:01-cv-01351  (N.D.  Cal.), 


Civil  Rights  Litig.  Clearinghouse,  http://www. 
clearinghouse. net/detail.php?id=589  (last  visited  Nov. 
1,  2014).  For  descriptions  of  other  ongoing  litigated 
interventions  into  California’s  criminal  justice  system, 
see,  for  example,  Ashkerv.  Brown , 4:09-cv-05796-CW 
(N.D.  Cal.),  Civil  Rights  Litig.  Clearinghouse, 
http://www.clearinghouse. net/ detail. php?id=12 103 
(last  visited  Nov.  1, 2014);  Gray  v.  County  of  Riverside, 
5:13-cv-00444  (C.D.  Cal.),  Civil  Rights  Litig. 
Clearinghouse,  http://www.clearinghouse.net/detail. 
php?id=12729  (last  visited  Nov.  1,2014). 

49  Cf,  e.g,  Duncan  Kennedy,  A Critique  of 
Adjudication  (fin  de  siecle)  (1997)  (presenting  and 
analyzing  this  critique  more  broadly). 

50  Heather  Schoenfeld , Mass  Incarceration  and  the 
Paradox  of  Prison  Conditions  Litigation,  44  Law  & Soc’y 
Rev.  731, 760  (2010). 

51  Malcolm  M.  Feeley  & Van  Swearingen,  The 
Prison  Conditions  Cases  and  the  Bureaucratization  of 
American  Corrections:  Influences,  Impacts  and  Implications, 
24  Pace  L.  Rev.  433, 466-75  (2004). 

52  See,  f.g.jRoss  Sandler  & David  Schoenbrod, 
Democracy  by  Decree:  What  Happens  when 
Courts  Run  Government  (2003);  Dennis  C.  Vacco 
et  al.,  Letter  to  the  Editor,  Free  the  Courts  from  Frivolous 
Prisoner  Suits,  N.Y.  Times,  Mar.  3, 1995,  at  A26  (letter 
from  Attorneys  General  of  New  York,  Nevada,  Indiana, 
and  Washington). 
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PLRA  Attorney  Fee  Limits  Inapplicable 
to  Discovery  Violation  Awards 


In  April  2014,  a Virginia  federal  Dis- 
trict court  awarded  115,980  in  attorney 
fees  for  a discovery  violation  in  a class- 
action  prisoner  civil  rights  suit.  The  court’s 
award  came  after  it  found  the  PLRA  does 
not  apply  when  granting  attorney  fees  for 
violations  of  discovery  rules. 

The  plaintiffs  moved  to  compel  dis- 
covery from  the  Virginia  Department  of 
Corrections  (VDOC),  which  the  district 
court  granted  after  it  held  VDOC  of- 
ficials had  improperly  refused  to  produce 
documents  in  a case  that  involved  the 
adequacy  of  medical  care  at  the  Fluvanna 
Correctional  Center  for  Women.  The 
court  also  granted  the  plaintiffs’  motion  to 
recover  costs  and  attorney  fees  incurred  in 
the  preparation  and  filing  of  the  motion 
to  compel. 

The  fee  petition  requested  120,339, 
including  1510/hour  for  Theodore  Howard, 
a partner  with  the  law  firm  of  Wiley  Rein 
LLP,  and  $295/hour  for  Lori  Lombard, 
an  associate  with  the  firm.  Of  the  45.90 


hours  expended  on  researching,  briefing 
and  arguing  the  motion  to  compel,  Howard 
performed  31.90  hours  of  work  and  Lom- 
bard performed  14  hours. 

The  VDOC  argued  the  case  was 
governed  by  the  PLRA,  which  limits  the 
rates  for  attorney  fees.  If  that  were  the  case, 
Howard’s  hourly  rate  would  be  capped  at 
$187.50  and  Lombard’s  at  $123.50.  The 
district  court,  however,  disagreed  that  the 
PLRA  applied. 

“[A]  straightforward  reading  of  the 
provisions  of  the  PLRA  cited  by  the  de- 
fendants establishes  that  the  PLRA  fee 
limitations  have  no  applicability  to  the  fees 
awarded  here  as  sanctions  for  Defendants’ 
misconduct  regarding  discovery,”  the  court 
wrote.  It  found  the  PLRA’s  fee  restriction 
applies  only  to  a “merits-related  fee  award.” 

While  the  district  court  held  the 
PLRA  did  not  apply,  it  reduced  the 
requested  fee  award  on  other  grounds, 
finding  Howard  was  entitled  to  $400/hour 
and  Lombard  to  $230/hour.  As  such,  the 


court  entered  an  order  awarding  $15,980 
in  reasonable  expenses  and  attorney  fees. 
See:  Scott  v.  Clarke , U.S.D.C.  (W.D.  Vir.), 
Case  No.  3:12-cv-00036-NKM;  2014  U.S. 
Dist.  Lexis  51602. 

The  district  court  subsequently  denied 
the  defendants’ motion  for  summary  judg- 
ment on  November  25, 2014  and  granted 
the  plaintiffs’  motion  for  partial  summary 
judgment.  The  parties  then  entered  into  a 
Memorandum  of  Understanding  pending 
a settlement  agreement.  [See:  PLN,  Aug. 
2015,  p.40].  According  to  an  August  2015 
status  report,  they  “anticipate  that  final 
documents  will  be  submitted  on  or  before 
September  15, 2015,  with  the  Class  Notice 
period  and  scheduling  of  the  Fairness  Hear- 
ing to  proceed  as  expeditiously  as  possible 
thereafter.” 
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Thousands  of  clear,  concise  definitions. 
See  page  69  for  ordering  information. 
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• Fees  charged  to  submit  payment  for  parole  supervision,  etc. 

This  effort  is  part  of  the  Human  Rights  Defense  Center’s  Stop  Prison 
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result  in  money  being  diverted  away  from  the  friends  and  family 
members  of  prisoners. 
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1 6 Years  of  Failure  to  Treat  Neurological 
Disorder  Results  in  $48,000  Award 

by  David  Reutter 


A New  York  Court  of  Claims  award- 
ed  a prisoner  148,000  for  pain  and 
suffering  caused  by  prison  medical  staff 
rendering  inadequate  treatment  during  his 
first  16  years  of  incarceration,  “including  a 
failure  to  maintain  proper  medical  records,  a 
failure  to  perform  proper  medical  examina- 
tions, and  a failure  to  refer  ...  for  appropriate 
diagnostic  testing.” 

To  protect  the  prisoner’s  medical 
confidentiality,  the  court  assigned  him  the 
pseudonym  “J.W.”  Upon  J.W.’s  reception 
to  New  York’s  prison  system,  it  was  noted 
that  he  had  a seizure  disorder  but  was  not 
receiving  medication.  At  trial,  the  defen- 
dants asserted  “there  was  no  mention  of 
seizures  or  dizzy  spells  in  his  ambulatory 
health  records, ’’and  to  support  that  position 
they  submitted  records  from  the  year  prior 
to  the  filing  of  the  claim. 

J.W.  countered  by  submitting  his  entire 
medical  file,  which  contained  at  least  46 


explicit  notations  of  his  complaints  between 
December  1996  and  January  2006  of  sei- 
zures and  blackouts  that  occurred  numerous 
times  a day.  After  J.W.  advised  the  court  his 
primary  goal  in  filing  suit  was  to  receive 
treatment  for  his  seizures,  the  parties  agreed 
to  allow  time  for  the  court  to  examine  the 
documentation  and  for  J.W.  to  receive  a 
medical  examination. 

Two  MRIs  and  other  tests  were  con- 
ducted. The  diagnosis  was  “likely  seizure 
disorder,”  which  resulted  in  a medication 
prescription  that  substantially  reduced  J.W.’s 
symptoms.  The  court  was  highly  critical  of 
the  prison  medical  staff’s  failure  to  provide 
“even  a minimally  adequate  level  of  care.” 

In  response  to  J.W.’s  consistent  complaints 
of  dizziness  and  blackouts,  no  action  was  taken 
to  look  into  the  underlying  cause  until  after  a 
guard  called  medical  in  2000.  While  the  results 
of  an  EKG  were  normal, J.W.  was  given  seizure 
medication  for  about  one  week  and  all  treat- 


ment was  discontinued  thereafter. 

His  repeated  complaints  that  followed 
were  ignored,  and  he  was  told  by  two  doc- 
tors that  “he  was  imagining  his  symptoms, 
despite  confirmation  of  those  symptoms  by 
[J.W.’s]  psychiatric  counselors.”  Two  state 
doctors  admitted  as  experts  conceded  that 
a person  with  J.W.’s  symptoms  should  have 
had  “blood  work  [testing]  and  a complete 
physical  exam.”If  those  were  unremarkable, 
“it  would  next  be  appropriate  to  perform 
an  EEG,  an  MRI,  and  possibly  then  seek  a 
neurological  consultation.” 

The  Court  of  Claims  found  the  state 
100%  liable  and  awarded  $48,000  to  J.W.  for 
pain  and  suffering  attributable  to  the  state’s 
failure  to  arrange  appropriate  testing,  diagno- 
sis and  treatment  that  resulted  in  his  having 
“countless  seizures,  dizzy  spells,  and  blackouts.” 
J.W.  litigated  the  claim  pro  se.  See:  J.  W.  v.  New 
York,  New  York  Court  of  Claims,  UID  No. 
2013-044-005,  Claim  No.  111947.  P 
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Next  April  will  mark  the  20th 
anniversary  of  the  Prison  Litigation 
Reform  Act  (PLRA)  - the  continuing 
legacy  of  President  Clinton  and  Congress 
which  has  done  more  to  undermine  the 
rule  of  law  and  constitutional  rights  since 
the  internment  of  Japanese  Americans  in 
concentration  camps  during  World  War  II. 

When  the  PLRA  was  enacted  in  1996, 
prisons  and  jails  in  some  42  states  were 
under  court  injunctions  or  consent  decrees 
designed  to  remedy  unconstitutional  con- 
ditions of  confinement.  In  one  of  the  most 
reactionary  pieces  of  legislation  in  several 
generations  (today  no  one  remembers  that 
Congress  passed  and  Clinton  signed  the 
Defense  of  Marriage  Act  to  ensure  gays 
and  lesbians  could  not  be  married  at  the 
same  time  the  PLRA  was  enacted,  and 
while  DOMA  has  since  been  found  un- 
constitutional, prisoners  remain  screwed), 
the  PLRA  served  to  ensure  prisoners  face 
extraordinary  barriers  just  to  have  their  con- 
stitutional claims  heard  by  a federal  court. 
No  one  else  in  America  needs  to  exhaust 
an  administrative  remedy  system  set  up  by 
the  very  same  people  who  are  violating  the 
Constitution  in  order  to  have  their  claims 
heard  in  federal  court. 

While  the  propaganda  of  the  time 
claimed  the  PLRA  was  designed  to  curtail 
“frivolous”  prisoner  litigation,  the  reality 
is  that  no  one  in  a position  of  power  cares 
about  frivolous  litigation  since,  by  the 


From  the  Editor 

by  Paul  Wright 

nature  of  being  frivolous,  it  has  no  merit, 
goes  nowhere  and  does  not  interfere  with 
the  daily  functions  of  the  American  gulag. 
Rather,  the  PLRA  was  all  about  limiting 
meritorious  prisoners’  rights  litigation  and 
ensuring  that  prisoners  could  not  vindi- 
cate their  constitutional  rights.  Also,  most 
importantly,  that  prisoners  would  have 
great  difficulty  finding  counsel  willing  to 
represent  them,  and  even  when  courts  found 
constitutional  violations  and  had  the  will 
to  order  injunctive  relief,  that  the  PLRA 
would  severely  limit  the  scope,  breadth  and 
duration  of  any  injunctions  entered. 

As  Margo  Schlanger’s  cover  story  in 
this  issue  of  PLN notes,  the  PLRA  has  been 
a smashing  success  in  terms  of  gutting  pris- 
oners’ ability  to  have  meritorious  litigation 
heard  on  the  merits  and  to  obtain  counsel 
and  meaningful  injunctive  relief.  After  the 
PLRA  was  enacted,  hundreds  of  injunctions 
and  consent  decrees  around  the  country 
governing  prison  and  jail  conditions  were 
summarily  vacated  or  terminated,  and  not 
surprisingly  nearly  all  such  facilities  now 
have  conditions  far  worse  than  before  the 
PLRA  was  signed  into  law. 

For  all  the  rhetoric  and  hot  air  being 
blown  about  over  the  purported  need  to  end 
mass  incarceration  or  limit  its  scope  a tad 
bit,  there  is  no  talk  whatsoever  of  repealing 
the  PLRA,  or  helping  ensure  that  prisoners 
are  not  beyond  the  reach  and  protection  of 
the  U.S.  Constitution  and  retain  meaning- 


ful access  to  the  courts.  In  the  early  days  of 
Obama’s  presidency  there  was  some  talk  of 
amending  or  repealing  the  PLRA,  but  it 
quickly  became  apparent  that  the  Obama 
administration  had  neither  the  interest  nor 
the  stomach  to  tackle  prison  reform  in  a 
substantive  manner. 

The  impact  and  importance  of  the 
PLRA  is  very  hard  to  overstate.  During  the 
modern  era  of  American  prison  reform,  from 
around  1971  to  1990,  the  federal  judiciary 
was  the  single  most  important  catalyst  for 
progressive  reform  that  U.S.  prisons  had  seen 
since  the  early  1950s.  Courageous  federal 
judges  across  the  country  took  their  consti- 
tutional oath  of  office  seriously  and  enjoined 
barbaric  and  inhumane  prison  conditions 
and  practices.  Reading  the  court  decisions 
from  many  of  the  epic  conditions  cases  of 
the  1970s  and  80s,  cases  like  Ruiz  v.  Estelle , 
Battle  v.  Anderson,  Hoptowit  v.  Rhay,  Costello 
v.  Wainwright,  etc.  (and  every  state  had  them) 
makes  clear  the  level  of  depravity,  cruelty  and 
barbarism  that  was  the  norm  of  the  American 
penal  system  by  the  early  1970s. 

In  many  respects,  judicially-ordered 
prison  reform  was  far  from  an  ideal  solu- 
tion and  many  judges  noted  they  were 
ill-equipped  and  ill-informed  to  remedy 
prison  and  jail  conditions.  But  the  reason 
judges  became  the  most  important  prison 
reformers  of  the  20th  century  in  the  U.S.  had 
less  to  do  with  how  good  or  bad  they  were  at 
the  job,  and  more  because  the  executive  and 
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legislative  branches  had  exhibited  decades 
or  centuries  of  callous  neglect  at  best  and 
outright  cruelty  at  worst  towards  prisoners. 

Nothing  better  exemplifies  this  than 
the  PLRA,  which  largely  strips  judges  of 
the  ability  to  hear  and  rule  on  meritori- 
ous prisoner  cases,  to  pay  their  attorneys 
at  full  rates  and  to  order  injunctive  relief 
that  lasts  more  than  two  years.  As  the 
federal  judiciary  became  less  concerned 
about  individual  rights  across  the  board, 
many  courts  welcomed  the  enactment  of 
the  PLRA  as  a way  to  quickly  clear  their 
dockets.  Indeed,  these  days  very  little 
prisoner  litigation  is  heard  on  the  merits; 
rather,  the  bulk  of  the  argument  is  whether 
or  not  the  prisoner  has  complied  with  the 
PLRA,  particularly  administrative  exhaus- 
tion requirements. 

Ms.  Schlanger’s  article  succinctly  and 
eloquently  makes  the  case  why  the  PLRA 
should  be  repealed.  Any  politicians  who 
babble  about  the  supposed  need  to  limit 
mass  incarceration  should  be  asked  what 
they  are  going  to  do  to  repeal  the  PLRA  and 
ensure  prisoners  are  treated  humanely  and 
in  a constitutional  manner.  Until  then,  it  is 
probably  safe  to  say  they  are  not  very  serious. 

Our  subscribers  should  have  received 
PLN/HRDC’s  annual  fundraiser  by  now.  I 
hope  that  everyone  who  can  afford  to  make 
a donation  does  so.  As  our  annual  report 
shows,  we  do  a lot  of  concrete  work  on  be- 
half of  prisoners  and  their  families,  ranging 
from  litigation  to  advocacy  to  publishing 
PLN.  We  get  NO  foundation  funding, 
nor  do  we  accept  government  funds.  All 
of  PLN/HRDC’s  revenue  is  earned,  and  it 
does  not  cover  all  our  activities  on  behalf 
of  prisoners.  Therefore,  please  make  a do- 
nation and  encourage  others  to  donate  as 
well.  With  the  holidays  approaching,  please 
consider  purchasing  your  own  subscription 
to  PLN  if  you  do  not  have  one  and  gift 
subscriptions  for  others  if  you  do,  or  buy- 
ing some  of  the  great  books  we  distribute. 

Lastly,  we  are  working  to  move  up  our 
production  schedule  and  the  August  and  Sep- 
tember issues  were  printed  in  the  same  month, 
which  confused  our  mailing  list  program 
into  showing  an  error  on  subscribers’mailing 
labels.  Many  readers  have  contacted  us  about 
this;  we  are  aware  of  the  problem,  it  is  being 
fixed  and  this  issue’s  mailing  label  should 
show  the  correct  number  of  issues  remaining 
on  each  subscription.  We  apologize  for  any 
inconvenience.  Enjoy  this  issue  of  PLN,  and 
please  encourage  others  to  subscribe. 
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More  Jurisdictions  Don't  Renew  Corizon  Contracts  - 
Including  Big  Loss  in  New  York  City 

by  Greg  Dober 


Recent  news  for  for-profit  prison 
and  jail  healthcare  provider  Corizon 
with  respect  to  contract  renewals  has  not 
been  good.  In  June  2015,  it  was  announced 
that  two  of  the  company’s  clients,  the  New 
York  City  jail  system  - including  Rikers 
Island  - and  the  Allegheny  County  Jail  in 
Pennsylvania,  would  not  be  renewing  their 
contracts  with  Corizon  to  provide  medical 
services  to  prisoners.  In  both  cases,  the 
contracts  were  not  renewed  due  to  issues 
related  to  the  company’s  performance. 

The  jails  are  at  opposite  ends  of  the 
size  spectrum,  with  Rikers  holding  approxi- 
mately 11,000  prisoners  and  the  Allegheny 
County  Jail  housing  approximately  2,000. 
Yet  Corizon  was  unable  to  effectively  man- 
age either  facility,  resulting  in  the  loss  of  the 
contracts.  Both  New  York  City  and  Allegh- 
eny County  chose  not  to  have  the  contract 
rebid  to  any  of  the  other  large  private 
medical  care  providers,  such  as  Centurion, 
Naphcare  or  Wexford  Health  Sources. 

Additionally,  according  to  an  April 
2015  news  report, “since  2012,  Corizon  has 
lost  statewide  contracts  covering  84,000 
inmates  in  Maine,  Maryland,  Minne- 
sota and  Pennsylvania.”  [See:  PLN,  March 
2014,  p.l].  Corizon  also  lost  its  contract  to 


provide  medical  care  in  Tennessee  prisons, 
while  the  District  of  Columbia  recently 
decided  not  to  contract  with  the  company 
for  its  jail  system  and  the  Florida  Depart- 
ment of  Corrections  is  rebidding  Corizon’s 
medical  care  contract  following  reports  of 
an  increasing  number  of  prisoner  deaths. 

New  York  City  and  Rikers  Island 

On  June  io,  2015,  New  York  City 
Mayor  Bill  de  Blasio  announced  he  would 
not  renew  Corizon’s  contract  to  provide 
healthcare  at  Rikers  Island  and  other  city 
jails;  the  $126.6  million  contract  is  set  to 
expire  on  December  31,2015.  According  to 
DNAinfo NewYork, the  company’s  contracts 
are  actually  worth  over  $400  million.  Cori- 
zon was  awarded  a $126.6  million  contract 
for  management  of  medical  services  in  the 
city’s  jail  system.  The  city  also  awarded 
Correctional  Medical  Associates  of  NY 
(CMA  of  NY)  a $270  million  contract  to 
provide  health  care  to  jail  prisoners,  and 
awarded  Correctional  Dental  Associates 
of  NY  (CDA  of  NY)  $8.98  million  to 
provide  dental  care.  CMA  of  NY  has  the 
same  corporate  address  as  Brentwood, 
Tennessee-based  Corizon,  and  prior  to 
2012,  CDA  of  NY  was  registered  as  PHS 


Dental  Services,  Inc.  PHS,  or  Prison  Health 
Services,  was  a predecessor  to  Corizon. 
[See:  PAM  July  2015,  p.l]. 

Corizon  (and  previously  PHS)  had 
provided  health  care  at  NewYork  City  jails 
since  2001.  According  to  media  reports, 
Corizon  is  allegedly  responsible  for  over  a 
dozen  prisoner  deaths  due  to  inadequate 
treatment.  The  most  recent  contract,  which 
was  renewed  in  2012,  was  awarded  despite 
poor  performance  by  the  company  in  prior 
years.  Incredibly,  New  York  City  officials 
agreed  to  indemnify  Corizon  from  lawsuits 
to  induce  the  firm  to  renew  its  contract.  The 
New  York  Times  noted  that  Corey  Johnson, 
a city  councilman  who  held  hearings  on 
health  care  at  Rikers  in  March  2015,  said 
Corizon  had  been  a “failure”  and  the  city’s 
decision  to  indemnify  the  company  was 
“unconscionable.” 

Corizon  and  government  officials  often 
note  that  health  care  for  prisoners  is  adequate 
so  long  as  it  meets  a basic  standard  of  care. 
At  Rikers,  even  the  basic  standard  was 
not  always  met  by  Corizon.  For  example, 
a 20-year-old  prisoner  who  complained 
of  chest  pains  and  difficulty  breathing  for 
several  days  received  no  treatment  for  his 
condition.  The  prisoner  died  of  a ruptured 
aorta.  In  another  case,  a 32 -year-old  prisoner 
complaining  of  stomach  pain  and  blood  in 
his  stools  was  not  given  medical  care.  Only 
after  other  prisoners  protested  did  he  receive 
treatment.  However,  it  came  too  late  and 
the  prisoner  died  from  a bacterial  infection. 

The  worst  case  of  medical  neglect  at 
Rikers  may  be  that  of  Bradley  Ballard. 
Ballard,  a diabetic  prisoner  with  severe 
schizophrenia,  was  placed  in  a segrega- 
tion cell  on  a mental  observation  ward  on 
September  4,  2013  for  dancing  by  himself 
and  folding  a T-shirt  into  the  shape  of  a 
phallic  symbol  and  waving  it  at  a female 
guard.  Little  did  Ballard  realize  that  such 
simple,  non-violent  acts  would  result  in  his 
death  at  the  jail. 

Ballard  died  a week  later  on  September 
11,  2013  after  he  was  deprived  of  insulin 
and  locked  in  his  cell  without  food  or  run- 
ning water,  including  a working  toilet,  for 
several  days.  The  New  York  Times  noted 
that  a warden,  an  assistant  deputy  warden, 
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guards,  doctors,  mental  health  clinicians, 
nurses  and  other  jail  employees  made  at 
least  57  visits  to  Ballard’s  cell  as  he  slowly 
deteriorated.  Despite  his  worsening  condi- 
tion, staff  did  nothing  to  assist  him  despite 
the  abhorrent  stench  of  urine  and  feces 
emitting  from  his  cell. 

Though  guards,  doctors  and  other  em- 
ployees were  visibly  repulsed  by  the  smell, 
none  would  help  Ballard.  When  medical 
personnel  finally  arrived  to  remove  Ballard 
from  his  cell,  they  handed  two  prisoner 
workers  a blanket  and  gloves  and  instructed 
them  to  go  in  and  get  him.  The  prisoners, 
covering  their  faces  due  to  the  stench,  said 
later  that  Ballard  tried  to  move  but  was  un- 
able to  stand  or  walk.  After  he  was  placed 
on  a gurney  and  wheeled  into  the  hallway, 
the  medical  staff  saw  that  he  had  tied  a rub- 
ber band  tightly  around  his  genitals,  where 
it  had  remained  unnoticed  until  the  flesh 
began  rotting. 

In  a subsequent  lawsuit  filed  by  Bal- 
lard’s family,  the  complaint  noted,  “Mr. 
Ballard  was  clearly  on  the  brink  of  death, 
yet  he  lay  neglected  on  the  gurney,”  and 
medical  staff  “held  back,  unwilling  even  to 
touch  his  body.  For  an  inexcusable  period, 
they  continued  to  stand  idly  by  and  do 
nothing.”  The  complaint  also  stated  that 
“On  June  3,  2014  following  an  autopsy  ... 
the  Medical  Examiner  declared  Mr.  Bal- 
lard’s death  a homicide.”  See:  Griff  7i  v.  City 
of  New  York , U.S.D.C.  (S.D.  NY),  Case  No. 
l:14-cv-07329-NRB. 

In  June  2015,  the  New  York  City  De- 
partment of  Investigations  (DOI)  released 
the  findings  of  its  review  of  Corizon’s 
performance. The  report  focused  on  mental 
health  clinicians  and  aides  employed  by 
Corizon,  and  noted  alarming  gaps  in  the 
company’s  hiring  procedures,  including 
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criminal  background  checks.  For  example, 
a Corizon  records  clerk  was  arrested  when 
he  was  caught  smuggling  a straightedge 
razor  into  Rikers;  investigators  from  the 
DOI  ran  his  prints  and  found  he  had  done 
a 13-year  stint  in  prison  for  kidnapping. 
Another  applicant  listed  as  many  as  13 
prior  criminal  convictions,  but  was  hired 
without  a detailed  explanation  regard- 
ing the  circumstances  of  the  convictions. 
Other  findings  by  the  DOI  included 
failures  to  adequately  check  professional 
licenses,  applicant  references  and  prior 
employment  history.  The  report  criticized 
Corizon  for  hiring  employees  who  had  few 
qualifications  or  did  not  meet  minimum 
qualifications  for  mental  health  aide  posi- 
tions. It  also  faulted  the  city’s  Department 
of  Corrections  for  requiring  the  company  to 
obtain  fingerprint  cards  from  job  applicants 
but  failing  to  process  hundreds  of  the  cards 
over  several  years. 

Corizon’s  CEO  said  he  “would  have 
preferred  to  stay  in  New  York,”  adding,  “If 
at  all  possible,  one  day  we’d  love  to  get  back.” 

After  Corizon’s  contract  expires  at  the 
end  of  the  year,  medical  care  for  prisoners  in 
New  York  City’s  jail  system  will  be  provided 


by  the  city’s  public  Health  and  Hospitals 
Corporation. 

Allegheny  County  Jail 

Following  eleven  deaths  within  an 
18-month  period  at  the  Allegheny  County 
Jail  in  Pittsburgh,  Pennsylvania,  county 
executive  Rich  Fitzgerald  announced  that 
the  jail’s  contract  with  Corizon  would  not 
be  renewed  after  expiring  at  the  end  of 
August  2015. 

In  September  2013,  Corizon  was 
awarded  a two-year,  $23  million  contract  to 
provide  health  care  services  to  prisoners  at 
the  Allegheny  County  Jail.  However,  prob- 
lems with  the  company’s  performance  began 
almost  immediately.  A prisoner  jumped  from 
a tier  at  the  jail  in  October  2013  and  was 
severely  injured;  he  was  not  transported  to 
the  hospital  until  the  following  day.  Within 
hours  of  his  transfer,  he  died  at  the  hospital 
from  injuries  sustained  in  the  fall.  Early  on 
in  the  contract  there  were  problems  related 
to  the  proper  and  timely  distribution  of 
medication  to  prisoners,  lack  of  adequate 
recordkeeping  procedures,  and  staffing  cuts 
that  resulted  in  fewer  registered  nurses, 
physicians  and  mental  health  care  personnel. 
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Corizon  Losing  Renewals  (cont.) 


In  2014  the  jail  recorded  seven  med- 
ical-related deaths,  a rate  well  above  the 
national  average  for  a facility  of  its  size. 
The  inadequate  care  provided  by  Corizon 
resulted  in  health  care  workers  organizing 
with  the  United  SteelWorkers  of  America 
(USW).  That  process  became  mired  in 
litigation  against  Corizon  when,  in  Febru- 
ary 2014,  a Catholic  nun  who  worked  as 
a registered  nurse  at  the  jail  was  allegedly 
fired  for  union  organizing  activities.  Sister 
Barbara  Finch  was  dismissed  after  she 
openly  expressed  concerns  at  a meeting 
regarding  patient  safety  and  care. The  USW 
filed  an  unfair  labor  complaint  against  Cori- 
zon over  Finch’s  dismissal,  and  a settlement 
was  eventually  reached  that  allowed  her  to 
retain  her  job.  [See:  PLN,  March  2014, p.l]. 

During  the  first  five  months  of  2015, 
four  more  prisoners  died  due  to  health 
care-related  issues.  The  first  was  Frank 
Smart,  Jr.,  39.  Despite  telling  staff  that  he 
needed  his  seizure  medications,  Smart  was 
told  he  would  have  to  wait  a few  days.  He 
died  within  48  hours  of  his  arrival  at  the  jail; 
according  to  a medical  examiner’s  report,  his 
death  was  caused  by  a seizure  disorder  and 
being  “physically  restrained  in  [a]  prone  po- 
sition.’’One  of  Smart’s  nine  children,  Tiara 
Smart,  filed  a wrongful  death  suit  against 
Corizon  and  the  county  in  Common  Pleas 
Court  in  July  2015. 


Allegheny  County  Controller  Chelsa 
Wagner  conducted  an  audit  of  Corizon’s 
contract.  The  audit,  released  in  December 
2014,  cited  14  areas  in  which  the  company 
allegedly  failed  to  perform  contractually- 
required  services,  ranging  from  failure  to 
maintain  emergency  equipment  and  inad- 
equate staffing  to  long  delays  in  providing 
prisoners  with  physical  exams  and  medica- 
tion. [See:  PLN,  March  2015,  p.30]. 

Apparently  fed  up  with  the  many 
problems  related  to  Corizon’s  performance, 
Allegheny  County  decided  not  to  renew  its 
contract  with  the  company.  As  of  Septem- 
ber 1, 2015,  the  Allegheny  Health  Network 
began  providing  medical  care  at  the  jail. 

El  Paso  and 

Santa  Barbara  Counties 

At  the  El  Paso  County  Jail  in  Texas, 
Corizon  had  held  the  contract  for  health 
care  services  since  2009.  However,  county 
officials  began  negotiations  with  the  Uni- 
versity of  Texas  Health  System  and  the 
Emergence  Health  Network  of  El  Paso  to 
provide  prisoner  medical  and  mental  health 
services  at  the  facility.  Corizon’s  contract 
expired  and  the  company  was  granted  a 
six- month  extension  until  December  31, 
2015  to  continue  to  provide  medical  care  for 
prisoners.  The  expired  contract  was  worth 
approximately  $8  million  per  year. 

In  Santa  Barbara  County,  California, 
the  county’s  contract  with  Corizon  expired 
on  June  30,  2015.  Although  jail  officials 


wanted  to  renew  the  contract,  county 
commissioners  granted  only  a 4-month 
extension,  putting  the  19.8  million  annual 
contract  on  hold.  At  issue  was  deaths  of 
prisoners  at  the  facility,  complaints  of  un- 
derstaffing and  medication  shortages. 

One  of  the  prisoners  who  died,  Ray- 
mond Herrera,  52,  was  serving  10  days  in 
jail  for  probation  violations.  According  to  a 
news  report,  he  started  having  convulsions 
in  his  cell  in  June  2015,  then  passed  out,  hit 
his  face  against  a railing  and  had  another 
seizure.  He  was  “eventually”  taken  to  a 
hospital,  where  he  died  due  to  a ruptured 
spleen  caused  by  cirrhosis  of  the  liver.  A 
local  group,  Families  ACT!,  claimed  that 
substandard  care  by  Corizon  employees 
was  a contributing  factor  in  Herrera’s  death. 

Conclusion 

In  a June  2015  interview  with  The 
Marshall  Project,  Corizon  CEO  Dr. 
Woodrow  Myers  noted  that  losing  con- 
tracts is  part  of  the  business.  When  asked 
about  contract  losses  at  Rikers  Island  and 
in  Maine,  Minnesota,  Pennsylvania  and 
Maryland,  Myers  replied,  “It’s  a lumpy  busi- 
ness, you  win  some,  you  lose  some.” 

That  attitude  may  well  describe  the  out- 
come of  the  smaller  contracts  in  Allegheny, 
El  Paso  and  Santa  Barbara  counties,  but  for 
a company  that  has  had  its  rating  repeatedly 
downgraded  by  Moody’s,  a research  and 
risk  assessment  agency,  the  loss  of  the  $400 
million  Rikers  Island  contract  may  be  more 
problematic.  In  Moody’s  last  downgrade  of 
Corizon’s  bond  rating  in  August  2014,  the 
agency  stated,  “The  rating  action  reflects  the 
company’s  continued  operating  performance 
weakness  and  the  further  deterioration  of 
credit  metrics  beyond  Moody’s  previous 
expectations,  attributable  to  recent  contract 
losses,  margin  declines  from  competitive 
pricing  pressure  on  renewed  contracts,  and 
delays  in  the  realization  of  earnings  from 
certain  start-up  contracts.” 

Thus,  while  sometimes  “losing  some,” 
the  loss  of  the  lucrative  Rikers  contract  may 
become  a larger  issue  for  the  ratings  agency 
- and  a bigger  problem  for  Corizon  - than 
Dr.  Myers  is  willing  to  acknowledge. 

Sources:  www.DNAmfo.com,  NY  Daily 
News,  The  New  York  Times,  Pittsburgh  Post- 
Gazette,  CBS2-NY,  www.marshallproject.org, 
NYC  Department  of  Investigations,  El  Paso 
Times,  Santa  Maria  Sun,  www.modernhealth- 
care.com,  www.triblive.com 
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States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  intrastate  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Kansas , Mississippi  and  Montana  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  excessively  high  phone  rates.  Although  the  FCC  voted  last  year 
to  cap  the  costs  of  interstate  (long  distance)  prison  calls,  which  went  into  effect  on  February  11,  2014, 
the  order  does  not  currently  apply  to  intrastate  (in-state)  calls.  An  estimated  92%  of  prison  phone  calls 
are  in-state.  This  is  an  opportunity  to  ask  DOCs  to  forgo  commissions  and  ensure  their  prison  phone 
contracts  are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mainly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs.  Lower  prison  phone  rates  should  apply  not  just  to  long  distance  calls  but  also  to  in-state 
calls.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison  Phone  Justice’s 
website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Kansas:  Receives  a 68.2%  kickback  from  Embarq  Payphone  Services,  Inc.  (CenturyLink).  Charges 
$2.70  for  a 15-minute  intrastate  collect  or  prepaid  call.  The  DOC’s  current  contract  expires  January 
31, 2016.  Contacts:  Secretary  Ray  Roberts,  714  S.W.  Jackson,  Ste.  300,  Topeka,  KS  66603;  phone: 
785-296-0183,  fax:  785-296-0014,  email:  kdocpub@doc.ks.gov.  Governor  Sam  Brownback,  300  S.W. 
Tenth  Ave.,  Suite  241S,  Topeka,  KS  66612-1590;  phone:  785-296-3232,  hearing  impaired  phone: 
800-766-3777,  fax:  785-368-8788,  email:  https://governor.ks.gov/serving-kansans/constituent- 
services/legislation-and-policy-issues  (use  online  form). 

Mississippi:  Receives  a 60%  kickback  from  Global  Tel*Link.  Charges  $5.70  for  a 15-minute  intra- 
state call.  The  DOC’s  current  contract  expires  in  January  2016.  Contacts:  Commissioner  Marshall 
L.  Fisher,  633  North  State  Street,  Jackson,  MS  39202;  phone:  601-359-5600,  fax:  601-349-5680. 
Governor  Phil  Bryant,  P.O.  Box  139,  Jackson,  MS  39205;  phone:  601-359-3150,  fax:  601-359-3741, 
email:  www.governorbryant.com/contact  (use  online  form). 

Montana:  Receives  a 25%  kickback  from  Telmate,  LLC.  Charges  $2.04  for  a 15-minute  intrastate 
call.  The  DOC’s  current  contract  expires  on  January  31,  2016.  Contacts:  Director  Mike  Batista,  5 S. 
Last  Chance  Gulch,  P.O.  Box  201301,  Helena,  MT  59620-1301;  phone:  406-444-3930,  fax:  406-444- 
4920,  email:  http://cor.mt.gov/ContactUs  (use  online  form).  Governor  Steve  Bullock,  P.O.  Box  200801, 
Helena,  MT  59620-0801;  phone:  406-444-3111,  fax:  406-444-5529,  email:  https://governor.mt.gov/ 
Home/Contact/shareopinion  (use  online  form). 
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Hundreds  of  South  Carolina  Prisoners  Sent  to 
Solitary  Confinement  Over  Facebook 


In  the  South  Carolina  prison  sys- 
tem, accessing  Facebook  is  an  offense  on 
par  with  murder,  rape,  rioting,  escape  and 
hostage-taking. 

Back  in  2012,  the  South  Carolina 
Department  of  Corrections  (SCDC)  made 
“Creating  and/or  Assisting  with  a Social 
Networking  Site”  a Level  1 offense,  a 
category  reserved  for  the  most  violent 
violations  of  prison  conduct  policies.  It’s 
one  of  the  most  common  Level  1 offense 
charges  brought  against  prisoners,  many 
of  whom,  like  most  social  network  users, 
want  to  remain  in  contact  with  friends  and 
family  in  the  outside  world  and  keep  up 
on  current  events.  Some  prisoners  ask  their 
families  to  access  their  online  accounts 
for  them,  while  many  access  the  Internet 
themselves  through  a contraband  cell 
phone  (possession  of  which  is  yet  another 
Level  1 offense). 

Through  a request  under  South  Caro- 
lina’s Freedom  of  Information  Act  and 
other  public  records,  the  Electronic  Fron- 
tier Foundation  (EFF)  found  that,  over 
the  last  three  years,  prison  officials  have 
brought  more  than  400  disciplinary  cases 
for  “social  networking”  - almost  always  for 
using  Facebook.  The  offenses  come  with 
heavy  penalties,  such  as  years  in  solitary 
confinement  and  deprivation  of  virtually 
all  privileges,  including  visitation  and  tele- 
phone access.  In  16  cases,  prisoners  were 
sentenced  to  more  than  a decade  in  what’s 
called  disciplinary  detention,  with  at  least 
one  prisoner  receiving  more  than  37  years 
in  isolation. 

The  sentences  are  so  long  because 
SCDC  issues  a separate  Level  1 violation 
for  each  day  that  a prisoner  accesses  a social 
network.  A prisoner  who  posts  five  status 
updates  over  five  days  would  receive  five 
separate  Level  1 violations,  while  a prisoner 
who  posted  100  updates  in  one  day  would 
receive  only  one. 

In  other  words,  if  a South  Carolina 
prisoner  caused  a riot,  took  three  hos- 
tages, murdered  them,  stole  their  clothes 
and  then  escaped,  he  could  still  wind  up 
with  fewer  Level  1 offenses  than  a pris- 
oner who  updated  Facebook  every  day 
for  two  weeks. 


by  Dave  Maass 

So  extreme  is  the  application  of 
this  policy  that  SCDC  is  forced  to 
regularly  suspend  solitary  confinement 
sentences  because  of  a lack  of  space  in 
disciplinary  segregation.  In  many  cases, 
the  punishments  associated  with  using 
social  media  are  so  unnecessarily  long 
that  prisoners  will  never  actually  serve 
them  since  they  exceed  their  underlying 
prison  sentences. 

Prison  systems  have  a legitimate  in- 
terest in  keeping  contraband  devices  out 
of  their  facilities  and  preventing  prisoners 
from  engaging  in  illegal  activities  through 
the  Internet.  But  South  Carolina’s  policy 
goes  too  far,  and  not  only  because  of  the 
shockingly  disproportionate  punishments. 
The  policy  is  also  incredibly  broad;  it  can 
be  applied  to  any  reason  a prisoner  may 
ask  someone  outside  to  access  the  Internet 
for  them,  such  as  having  a family  member 
manage  their  online  financial  affairs,  work- 
ing with  activists  to  organize  an  online 
legal  defense  campaign,  sending  letters  to 
online  news  sites,  or  just  staying  in  touch 
with  family  and  friends  to  create  the  type  of 
community  support  crucial  to  reintegrating 
into  society. 

There  is  also  a censorship  component. 

Facebook  has  processed  hundreds  of 
requests  from  SCDC  officers  who  want 
prisoners’ profiles  taken  down.  Facebook’s 
stated  policy  is  to  suspend  these  pages 
under  the  auspices  of  Terms  of  Service 
(ToS)  violations  - specifically,  purported 
violations  of  terms  banning  users  from 
using  aliases  or  sharing  passwords  with 
third  parties  - effectively  allowing  SCDC 
to  censor  prisoners’  online  speech.  Yet,  as 
described  below,  Facebook  goes  beyond  its 
stated  policy  and  agrees  to  SCDC  requests 
to  censor  prisoner  pages  even  when  no  ToS 
violation  has  been  alleged.  In  addition, 
Facebook  seems  to  have  taken  no  action 
against  SCDC  investigators  who  regularly 
violate  these  same  terms  in  uncovering 
prisoner  profiles. 

What’s  more,  this  process  is  veiled  in 
secrecy,  with  both  Facebook  and  SCDC 
failing  to  create  a public  record  paper  trail 
documenting  the  takedown  of  prisoner 
pages. 


It’s  time  for  South  Carolinians  to 
demand  a review  of  this  policy  and  for 
Facebook  to  reevaluate  its  role  in  helping 
prison  systems  censor  and  excessively  pun- 
ish prisoners. 

Social  Media  in 
South  Carolina  Lockups 

Prisons  and  jails  across  the  country 
have  been  looking  for  new  ways  to  keep 
prisoners  off  the  Internet,  not  only  by  in- 
vesting in  controversial  new  cell-tracking 
technologies  such  as  Stingrays  and  DRT- 
boxes,  but  also  using  social  networks  as 
avenues  to  find  and  punish  prisoners. 

South  Carolina  adopted  a Level  1 
social  media  offense  to  punish  “Creating 
and/or  Assisting  with  a Social  Network- 
ing Site,”  defined  as:  “The  facilitation, 
conspiracy,  aiding,  abetting  in  the  creation 
or  updating  of  an  Internet  web  site  or  social 
networking  site.” 

SCDC  defines  “social  networking”very 
broadly,  covering  everything  from  YouTube 
and  Twitter  to  blogs  and  email,  although 
all  of  the  cases  EFF  reviewed  involved 
Facebook.  Investigations  are  conducted 
by  corrections  officers  and  prisoners  are 
convicted  during  disciplinary  hearings  that 
often  last  mere  minutes. 

Since  the  policy  was  implemented, 
SCDC  has  brought  432  disciplinary  cases 
against  397  prisoners,  with  more  than  40 
prisoners  receiving  more  than  two  years  in 
solitary  confinement. 

Here  are  some  of  the  most  severe  social 
media  punishments  we’ve  seen: 

• In  October  2013,  Tyheem  Henry 
received  13,680  days  (37.5  years)  in  dis- 
ciplinary detention  and  lost  27,360  days 
(74  years)  worth  of  telephone,  visitation 
and  canteen  privileges,  and  69  days  of  good 
time  - all  for  38  posts  on  Facebook. 

• In  June  2014,  Walter  Brown 
received  12,600  days  (34.5  years)  in  disci- 
plinary detention  and  lost  25,200  days  (69 
years)  in  telephone,  visitation  and  canteen 
privileges,  and  875  days  (2.4  years)  of  good 
time  - all  for  35  posts  on  Facebook. 

• In  May  2014,  Jonathan  McClain 
received  9,000  days  (24.6  years)  in  disci- 
plinary detention  and  lost  18,000  days  (49 
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years)  in  telephone,  visitation  and  canteen 
privileges,  and  30  days  of  good  time  - all 
for  25 posts  on  Facebook. 

The  average  punishment  length  for  a 
“social  networking”  case  was  517  days  in 
disciplinary  detention,  and  the  average 
length  of  lost  privileges  was  even  longer. 
[Update:  We  originally  reported  the  aver- 
age as  512.  After  a subsequent  review,  we 
have  concluded  the  number  was  slightly 
higher] . 

So  disproportionate  are  these  punish- 
ments that  South  Carolina  doesn’t  have 
space  in  disciplinary  detention  for  all  the 
offenders  and  “regularly”  is  forced  to  put 
the  punishments  on  hold.  In  the  cases  of 
the  three  above  prisoners,  SCDC  says  that 
none  will  serve  the  full  punishment  since 
they  will  be  released  from  prison  within  the 
next  five  to  10  years. 

As  punishment  for  social  media  use, 
prisoners  also  lose  “good  time”  days  that 
would  had  otherwise  resulted  in  early  re- 
lease. Since  2012, prisoners  have  collectively 
lost  14,564 “good  time”days,  the  equivalent 
of  44  extra  years  in  prison.  In  fiscal  terms, 
that’s  approximately  1842,000  more  that 
taxpayers  will  have  to  pay  to  keep  prison- 
ers behind  bars  - just  because  they  posted 
on  Facebook. 

Social  Media  Investigations 

SCDC  INVESTIGATORS  USE  A VARIETY  OF 
tools  to  catch  prisoners  on  social  media. 
Sometimes,  evidence  is  obtained  during  cell 


phone  searches.  Other  times,  investigators 
simply  hear  prisoners  talking  about  access- 
ing Facebook. 

In  summer  2014,  SCDC  launched  a 
mechanism  for  crowdsourcing  social  media 
investigations  with  a prominent  button  on 
the  front  page  of  its  website,  encouraging 
the  public  to  report  prisoners  using  social 
media  to  SCDC.  In  only  eight  months, 
SCDC  collected  more  than  230  submis- 
sions from  the  public  about  prisoners  using 
social  networks  and  cell  phones. 

SCDC  also  uses  outside  contractors 
in  its  investigations,  paying  112,500  to  an 
unnamed  entity  for  unspecified  services. 
All  but  the  price  tag  was  redacted  from  the 
document  provided  to  EFF  under  South 
Carolina’s  Freedom  of  Information  Act. 

Certain  other  tactics  are  more  alarm- 
ing. In  response  to  inquiries  from  EFF, 
SCDC  acknowledged  that  staff  obtained 
prisoner  passwords  through  various  means, 
including  from  prisoners  informing  on 
other  prisoners,  family  members,  and  the 
prisoners  themselves.  In  violation  of  Face- 
book’s  Terms  of  Service,  SCDC  staff  have 
used  those  passwords  to  access  prisoner 
accounts. 

SCDC  investigators  have  also  cre- 
ated fake  social  media  profiles  in  order  to 
catch  prisoners  in  the  act  - again,  a clear 
violation  of  Facebook’s  Terms  of  Service. 
Unfortunately,  all  information  regard- 
ing these  investigations  is  shielded  from 
disclosure  under  the  state’s  Freedom  of 
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Information  Act. 

In  addition  to  the  potential  legal  is- 
sues these  practices  may  raise,  the  policies 
also  pose  problems  for  Facebook,  which, 
as  of  February  3, 2015,  had  processed  512 
“deactivation  requests”from  South  Carolina 
corrections  officers  since  2012. 

Facebook:  Prison  Censor 

Facebook  has  made  it  all  too  easy  for 
prisons  to  report  prisoners  for  having 
profiles:  the  site  has  a form  titled  “Inmate 
Account  Takedown  Request.”  A corrections 
officer  only  needs  to  enter  a few  pieces  of 
information  about  the  prisoner  - the  pris- 
oner’s name,  profile  link  and  the  crime  for 
which  they’re  being  imprisoned,  but  not  the 
purported  violation  of  Facebook’s  Terms 
of  Service  - to  get  the  prisoner’s  profile 
taken  down. 

In  direct  discussions  with  EFF,  Face- 
book  repeatedly  asserted  it  does  not 
enforce  prison  policies.  Rather,  according 
to  Facebook,  when  a corrections  officer 
contacts  Facebook  about  a prisoner  page, 
Facebook  staff  may  suspend  the  account  on 
the  grounds  that  the  prisoner  violated  the 
site’s  Terms  of  Service. 
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Solitary  for  Facebook  (cont.) 


Specifically,  Facebook  pointed  to  terms 
that  forbid  users  from  sharing  their  pass- 
words or  otherwise  allowing  other  people 
to  access  their  accounts,  a practice  common 
among  prisoners.  Facebook  claims  that  they 
suspend  prisoner  accounts  for  violations 
of  this  policy  not  only  because  of  the  ToS 
violation,  but  also  because  it  protects  the 
prisoner’s  privacy.  Facebook  also  forbids 
the  use  of  aliases,  which  prisoners  also 
frequently  employ. 

However,  prisons  are  very  aware  of  how 
to  exploit  Facebook’s  Terms  of  Service,  with 
the  Federal  Bureau  of  Prisons  even  quoting 
the  terms  in  handbooks  and  presentations, 
adding  that  “Facebook  also  deactivates 
prisoner  pages,  regardless  of  who  set  up 
the  page.” 

Facebook  says  this  isn’t  true,  but  its 
claim  that  it  does  not  enforce  prison  poli- 
cies is  contradicted  by  correspondence  that 
shows  Facebook  explicitly  censored  a South 
Carolina  prisoner’s  page  when  no  ToS  viola- 
tion was  alleged. 

In  July  2014,  a South  Carolina  cor- 
rections officer  emailed  Facebook  asking 
for  the  removal  of  the  profile  of  a prisoner 
who  had  violated  prison  policy  by  ac- 
cessing Facebook  through  a cell  phone. 
Accessing  Facebook  through  a contraband 
cell  phone  in  itself  does  not  seem  to  be 
a ToS  violation.  But  as  the  below  email 
shows,  Facebook  still  removed  the  page  - 
not  for  a ToS  violation,  but  for  breach  of 
“inmate  regulations.” 

Thanks  for  your  report.  We’ve  removed 
the  reported  account  from  Facebook  for  not 
following  inmate  regulations.  " -from  “Julio" 
in  Facebook’s  Community  Operations,  email 
dated  June  31,  2014. 

Remarkably,  this  email  exchange  oc- 
curred after  Facebook  assured  EFF  it  was 
not  doing  this  exact  thing. 

This  was  the  only  email  chain  between 
Facebook  and  SCDC  that  EFF  received 
in  response  to  its  FOIA  request.  That’s 
because  Facebook’s  system  allows  for  secret 
censorship.  Prisoner  takedown  requests 
usually  occur  through  Facebook’s  online 
form,  which,  as  a Facebook  employee  told 
SCDC  in  a follow-up  email,  does  not  gen- 
erate a receipt  email.  This  means  that  more 
than  500  prisoner  take  down  requests  have 
been  filed  without  any  kind  of  paper  trail 
accessible  to  the  prisoner  or  the  public  - a 


lack  of  transparency  that  is  simply  not 
acceptable  when  government-instigated 
censorship  is  involved. 

Even  if  you  take  Facebook  at  its  word 
- i.e.,  that  it  only  enforces  its  own  Terms 
of  Service  (despite  the  evidence  to  the 
contrary)  - Facebook  is  guilty  of  applying 
a double  standard  when  it  comes  to  ToS 
violations.  SCDC’s  practice  of  logging 
into  prisoners’  accounts  and  creating  fake 
profiles  is  a clear  violation  of  not  only 
its  ToS,  but  also  the  very  same  terms 
prisoners  are  accused  of  violating.  De- 
spite SCDC’s  rule-breaking,  Facebook 
allows  SCDC  to  maintain  its  own  public 
Facebook  page,  where  it  posts  career  fair 
notices  and  positive  news  stories  about 
its  programs. 

When  EFF  pointed  this  out,  Facebook 
said  it  would  remove  any  of  SCDC’s  secret 
alias  pages  we  could  identify  - but  this  is  a 
next  to  impossible  feat  given  that  informa- 
tion about  such  secret  aliases  isn’t  publicly 
available  through  South  Carolina’s  FOIA. 

Ensuring  Accountability 

South  Carolina  may  be  unique  only 
in  the  frequency  and  severity  with  which  it 
enforces  social  media  punishments.  In  New 
Mexico,  a prisoner  was  sentenced  to  90  days 
in  solitary  confinement  after  his  family 
members  accessed  Facebook  on  his  behalf. 
In  Alabama,  a law  was  recently  passed  to 
make  it  a misdemeanor  to  serve  as  a go- 
between  for  a prisoner  who  wants  to  post 
information  to  the  Internet. 

These  policies  have  not  gone  un- 
challenged. An  Arizona  law  forbidding 
prisoners  from  accessing  the  Internet 
through  a third  party  was  struck  down  as 
unconstitutional.  The  Florida  Department 
of  Corrections  backtracked  on  a policy 
proposal  similar  to  South  Carolina’s  after 
the  Florida  Justice  Institute  and  other  civil 
liberties  groups  threatened  litigation.  And 
the  ACLU  of  Indiana  recently  filed  a law- 
suit alleging  First  Amendment  violations 
when  prison  officials  punished  a prisoner 
after  his  sister  launched  a social  media 
campaign  to  get  him  freed. 

SCDC  has  set  up  a system  that  allows 
prison  administrators  to  hold  prisoners  lon- 
ger, in  harsher  conditions,  and  to  largely  cut 
them  off  from  the  rest  of  the  world.  South 
Carolinians  should  demand  an  immediate 
review  of  how  this  policy  is  applied. 

We’re  also  calling  on  Facebook  to 
embrace  the  position  that  prisoner  com- 


munication often  has  public  value,  such  as 
when  prisoners  raise  issues  about  possibly 
unconstitutional  prison  conditions  and 
other  irregularities  in  the  criminal  justice 
system. 

Steps  Facebook  should  take  include: 

• Stop  censoring  prisoners  without  first 
evaluating  whether  a serious  ToS  violation 
has  occurred  (such  as  harassing  a victim  or 
engaging  in  a criminal  enterprise). 

• Eliminate  the  prisoner  takedown  fea- 
ture, or,  at  the  very  least,  ensure  that  a public 
record  (such  as  a receipt  email)  is  generated 
every  time  a prison  official  files  a takedown 
request  and  every  time  Facebook  complies. 

• Revise  its  transparency  report  to 
include  detailed  numbers  of  takedown 
requests  Facebook  has  received,  what 
agency  sent  each  request  and  how  Facebook 
responded. 

• Hold  law  enforcement  agencies, 
such  as  prisons,  accountable  for  abusing 
Facebook’s  ToS. 

Balancing  the  rights  of  prisoners  with 
public  safety  is  a tricky  task,  but  prisons  - 
and  the  companies  that  assist  them  - must 
consider  proportionality  and  fairness  for 
justice  to  be  truly  served. 

This  article  was  originally  published  by  the 
Electronic  Frojitier  Fomidation  (www.eff. 
org)  on  February  12,  2015;  it  is  reprinted 
with  permission. 

Update-.  By  March  2015,  after  lobbying  by 
the  EFF  and  other  advocates,  Facebook 
changed  its  prisoner  account  takedown 
process.  Specifically,  Facebook  retitled 
its  “Inmate  Account  Takedown  Request” 
page  to  “Report  An  Inmate’s  Account”; 
it  now  asks  for  information  regarding 
the  prisoner’s  offense,  the  date  he  or  she 
was  confined  and  their  expected  release 
date;  and  it  now  requires  prison  officials 
to  include  links  to  “applicable  law  or  legal 
authority  regarding  inmate  social  media 
access.”  If  there  is  no  law  barring  prisoners’ 
access  to  social  media,  then  officials  must 
provide  “specific  reasons  why  granting  Face- 
book  access  to  this  particular  inmate  poses 
a serious  safety  risk.”Further,  Facebook  has 
started  “generating  email  receipts  and  send- 
ing prisons  explanations  of  the  actions  the 
company  has  taken  regarding  each  reported 
account.”  According  to  the  EFF, “Assuming 
Facebook  sticks  to  these  measures,  then  this 
is  a major,  although  imperfect,  victory  for 
inmate  speech.” 


October  2015 


26 


Prison  Legal  News 


$36  Million  Awarded  to  Two  Men  Wrongfully  Convicted  of  Rape,  Murder 


A New  York  federal  jury  awarded 
$36  million  to  two  of  three  former 
prisoners  wrongfully  convicted  in  the  1984 
rape  and  murder  of  a teenage  girl. 

The  horrific  death  of  Theresa  Fusco, 
16,  was  a high-profile  crime  in  Nassau 
County.  She  disappeared  on  November  10, 
1984,  and  her  naked  and  brutalized  body 
was  found  several  weeks  later  under  debris 
just  a short  distance  from  her  job  at  a roller 
rink,  the  last  place  she  was  seen  alive.  She 
had  been  strangled  to  death  and  sexually 
assaulted. 

After  months  without  leads,  Nassau 
County  detectives  questioned  Harold 
Smyle,  who  had  a history  of  psychological 
illness,  for  hours  until  they  coerced  him 
into  saying  that  John  Restivo  knew  who 
had  committed  the  crime. 

Numerous  detectives  surrounded 
Restivo  on  the  street  on  March  5,  1985, 
forcing  him  to  accompany  them  to  police 
headquarters.  Over  the  next  24  hours 
they  used  “unconstitutional  interrogation 
techniques,  including  but  not  limited  to 
their  unjustified  use  of  physical  violence  to 
procure  false  confessions  and  statements,” 
while  Restivo  “was  prohibited  from  leav- 
ing headquarters,  calling  his  girlfriend  or 
contacting  his  lawyer  despite  repeatedly 
making  requests  to  do  so.” 

With  those  statements  in  hand,  detec- 
tives obtained  a phone  wiretap  for  Dennis 
Halstead,  whom  they  had  coerced  Res- 
tivo into  implicating.  On  March  21, 1985, 
detectives  brought  John  Kogut,  another 
suspect,  to  police  headquarters.  Over  an 
almost  18-hour  period  they  used  “increas- 


by  David  Reutter 

ingly  and  coercive  interrogation  techniques” 
to  obtain  a confession  that  incriminated 
Kogut,  Restivo  and  Halstead  in  Fusco’s  rape 
and  murder.  Hairs  belonging  to  Fusco  were 
allegedly  found  in  Restivo’s  van  during  a 
search  after  the  trio  was  arrested. 

The  three  defendants  were  subse- 
quently convicted  of  rape  and  murder,  and 
sentenced  to  prison  terms  of  more  than  30 
years  to  life,  but  continued  to  assert  their 
innocence  and  fought  to  clear  their  names. 
Between  1993  and  2005,  DNA  testing  was 
conducted  five  separate  times  on  vaginal 
swabs,  which  contained  seminal  fluid,  taken 
during  Fusco’s  autopsy.  Each  time,  Restivo 
and  Halstead,  whom  Kogut  had  implicated 
as  the  rapists,  were  “conclusively  excluded” 
as  the  contributors  of  the  semen  recovered 
from  Fusco’s  body. 

Regardless,  the  Nassau  County  Dis- 
trict Attorney’s  Office  insisted  on  retrying 
them  after  their  convictions  were  vacated 
in  June  2003.  The  court  that  retried  Kogut 
in  2005  found  him  not  guilty  on  all  counts. 
Expert  testimony  presented  during  the 
retrial  established  that  the  hairs  found  in 
Restivo’s  van  had  “post-mortem  banding,” 
which  meant  they  came  from  Fusco’s  body 
many  hours  or  several  days  after  her  death 
- e.g.,  an  indication  they  had  been  planted. 
Following  the  verdict,  the  charges  against 
Restivo  and  Halstead  were  dismissed.  The 
three  men  had  served  18  years  in  prison 
before  being  exonerated. 

Civil  rights  actions  filed  by  Restivo, 
Halstead  and  Kogut  alleged  that  detec- 
tives Joseph  Volpe  and  Charles  Fraas  had 
fabricated  evidence  and  maliciously 


prosecuted  them.  When  the  case  went  to 
trial  in  2012,  the  jury  ruled  in  favor  of  the 
defendants.  The  district  court  dismissed 
Kogut ’s  claims  but  granted  a new  trial  to 
Halstead  and  Restivo  due  to  problems  with 
the  jury  instructions.  Following  another 
trial  on  April  11,  2014,  the  jury  found 
Detective  Volpe  had  violated  Restivo  and 
Halstead’s  constitutional  rights,  awarding 
them  $18  million  each  from  Volpe’s  estate, 
as  he  had  since  died.  Detective  Fraas  was 
found  not  liable. 

“A  million  dollars  a year  - it  isn’t  go- 
ing to  give  me  back  those  18  years,  right, 
but  I think  it  was  fair,”  Restivo  said.  “The 
most  important  thing  to  me  was  that  the 
county  is  finally  held  accountable  for  ruin- 
ing my  life.” 

Nassau  County  has  appealed  the  total 
$36  million  verdict,  while  Restivo  and 
Halstead  cross-appealed  a pre-trial  order 
by  the  district  court.  On  May  14, 2015,  the 
Second  Circuit  Court  of  Appeals  affirmed 
the  dismissal  of  Kogut ’s  claims  related  to  his 
wrongful  conviction.  See:  Kogut  v.  County  of 
Nassau,  789  F.3d  36  (2d  Cir.  2015). 

Restivo  and  Halstead  are  represented 
by  attorneys  Nick  J.  Brustin,  Anna  B.  Hoff- 
man, Leon  Friedman,  David  Graff,  Rachael 
Ann  Kierych,  Alexandra  L.  Lampert,  Peter 
Jon  Neufeld,  Barry  C.  Scheck,  Monica 
R.  Shah  and  Joshua  E.  Dubin.  The  case 
remains  pending  on  appeal.  See:  Restivo  v. 
Nassau  County,  U.S.D.C.  (E.D.  NY),  Case 
No.  2:06-cv-06720-JS-SIL. 

Additional  sources:  Newsday,  www.inno- 
cenceproject.  org,  www.  newyork.  cbslocal.  com 
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Due  Process  Violation  for  "Sham"  Reviews 
During  1 3 Years  in  Segregation 

by  David  M.  Reutter 


The  Sixth  Circuit  Court  of  Appeals 
reversed  a grant  of  summary  judgment 
to  prison  officials  on  a due  process  claim, 
holding  there  was  sufficient  evidence  for 
a jury  to  determine  whether  a prisoner 
received  “sham”  reviews  during  almost  13 
years  in  administrative  segregation. 

Michigan  state  prisoner  Charles  J. 
Selby  was  held  in  isolation  at  the  Marquette 
Branch  Prison  from  1998  to  2011  after  he 
was  found  to  pose  a serious  escape  risk.  He 
is  serving  a life  sentence  for  murder,  a two- 
year  sentence  for  being  a felon  in  possession 
of  a firearm  and  a two-to-five  year  sentence 
for  attempted  escape. 

Seven  years  after  his  placement  in 
solitary  confinement,  “Selby  developed 
respiratory  problems,  frequent  panic  at- 
tacks, confusion,  concentration  and  memory 
problems,  infections,  insomnia,  paranoia, 
and  hallucinations.  He  experienced  despair, 
depression,  and  thoughts  of  suicide.” 

After  Selby  filed  suit,  the  federal 
district  court  granted  summary  judgment 
to  the  defendants  on  his  due  process  and 
religious  rights  claims,  and  he  appealed. 
Notably,  Selby  was  released  from  segrega- 
tion about  18  months  after  filing  his  lawsuit. 
By  virtue  of  that  release,  his  Religious 
Land  Use  and  Institutionalized  Persons 
Act  (RLUIPA)  claim  was  held  to  be  moot, 
and  he  abandoned  his  First  Amendment 
religious  exercise  claim. 

In  an  October  31,  2013  decision, 
however,  the  Sixth  Circuit  found  Selby  had 
stated  a viable  due  process  claim.  Consider- 
ing the  facts  in  this  case,  the  appellate  court 
said  it  had  “no  difficulty”  in  finding  that 
13  years  of  confinement  in  administrative 
segregation  gives  rise  to  a liberty  interest. 

There  was  no  question  that  Selby  pre- 
sented a “very  serious  security  risk”  when 
he  was  initially  placed  in  solitary.  Yet  the 
Court  of  Appeals  concluded  the  record  was 
not  so  one-sided  that  the  defendants  were 
entitled  to  summary  judgment  on  his  due 
process  claim. 

The  record  contained  conflicting  affi- 
davits over  what  was  said  and  done  during 
the  13  years  of  periodic  reviews  by  prison 
officials.  Selby  contended  that  because  there 
was  a Correctional  Facility  Administrator 


(CFA)  hold  on  his  file,  “the  periodic  reviews 
conducted  by  lower-level  prison  staff  were 
perfunctory  and  meaningless.”  He  also 
argued  that  once  the  CFA  denied  release, 
a prisoner  must  remain  in  segregation  for 
six  more  months  - rendering  the  monthly 
reviews  during  that  time  period  a sham. 
Further,  “he  was  never  informed  why  he  was 
subject  to  a ‘CFA  hold, ’what  prison  rule  or 
policy  he  violated  to  warrant  the  hold,  or 
how  he  could  obtain  removal  of  the  hold.” 

The  Sixth  Circuit  found  a factual  dis- 
pute existed  as  to  whether  four  misconduct 
reports  Selby  received  over  a ten-year  period 
provided  sufficient  support  to  continue 
holding  him  in  segregation,  whether  a deci- 
sion to  override  his  qualification  for  a lower 


The  California  Department  of  Cor- 
rections  and  Rehabilitation  (CDCR) 
has  long  been  criticized  for  its  excessive  use 
of  solitary  confinement,  and  no  facility  has 
been  subject  to  more  criticism  than  Pelican 
Bay  State  Prison, which  confines  over  1,100 
prisoners  in  supermax  conditions  that  some 
observers  have  called  “torture.” 

However,  after  six  years  of  litigation, 
dozens  of  depositions,  multiple  expert  wit- 
ness statements  and  reports,  the  exchange  of 
tens  of  thousands  of  documents  in  discovery 
and  multiple  motions,  a federal  lawsuit 
that  began  as  a pro  se  prisoner  complaint 
in  2009  and  later  became  a class-action 
finally  settled  on  August  31,2015  following 
months  of  intense  negotiations.  [See:  PLN, 
Oct.  2014,  p.30;  Oct.  2012,  p.l]. 

The  settlement  discussions  came  to  a 
head  shortly  after  the  CDCR’s  final  motion 
to  dismiss  was  denied  and  discovery  was 
closed  by  the  district  court. 

As  part  of  the  settlement,  the  CDCR 
agreed  to  stop  placing  prisoners  in  inde- 
terminate solitary  confinement  in  Special 
Housing  Units  (SHUs)  based  upon  alleged 
“security  threat  group”  (gang)  membership; 
to  release  long-term  SHU  prisoners  back  to 


security  classification  was  warranted,  and 
whether  his  more-than-decade-old  escape 
attempt  justified  his  placement  in  solitary 
for  13  years. 

Those  were  issues  a jury  must  resolve, 
and  the  appellate  court  therefore  reversed  the 
grant  of  summaryjudgment  to  the  defendants 
on  Selby’s  due  process  claim  and  remanded 
the  case  for  further  proceedings.  See:  Selby  v. 
Caruso,  734  F.3d  554  (6th  Cir.  2013). 

Following  remand,  counsel  was  ap- 
pointed for  Selby  in  April  2014.  The  case 
proceeded  to  a federal  jury  trial  in  April 
2015,  and  the  jury  entered  a verdict  in  favor 
of  the  defendants.  While  failing  to  win  at 
trial,  Selby  did  at  least  achieve  his  release 
from  long-term  segregation. 


general  population  after  a transition  period; 
and  to  institute  a modified  two-year  Step 
Down  Program,  which  allows  SHU  pris- 
oners to  earn  privileges  for  good  behavior. 

Prisoners  can  still  be  placed  in  seg- 
regation for  violating  institutional  rules. 
They  can  also  be  held  in  Administrative 
SHU  “if  it  has  been  determined  by  the  De- 
partmental Review  Board  that  the  inmate’s 
case  factors  are  such  that  overwhelming 
evidence  exists  supporting  an  immediate 
threat  to  the  security  of  the  institution  or 
the  safety  of  others,  and  substantial  justi- 
fication has  been  articulated  of  the  need 
for  SHU  placement.” 

The  CDCR  confines  nearly  3 ,000  prison- 
ers for  more  than  22  hours  a day  in  SHU  cells 
that  often  lack  windows,  and  restricts  their  ac- 
cess to  visitation,  programming  and  recreation. 
Prisoners’  rights  advocates  and  mental  health 
experts  have  long  maintained  that  prolonged 
solitary  confinement  can  have  significant 
physical  and  mental  health  consequences. 

Under  the  settlement,  “CDCR  shall  not 
place  inmates  into  a SHU,  Administrative 
Segregation,  or  Step  Down  Program  solely 
on  the  basis  of  their  validation  [alleged  gang] 
status. ’’The  Step  Down  Program  was  started 
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by  the  CDCR  in  2012  in  an  attempt  to  ad- 
dress criticism  of  its  solitary  confinement 
practices. The  settlement  agreement  also  pro- 
vides that  the  CDCR  “shall  amend  the  SHU 
Assessment  Chart  located  in  Title  15  of 
the  California  Code  of  Regulations,  section 
3341.5,  subsection  (c)(9).”The  amendments 
will  limit  the  amount  of  time  prisoners  spend 
in  solitary  (including  a limit  of  five  years  at 
the  Pelican  Bay  SHU) , and  outline  their  abil- 
ity to  earn  institutional  privileges.  Prisoners 
will  also  have  an  opportunity  for  family  visits 
after  successfully  completing  various  Step 
Down  requirements. 

Pursuant  to  the  settlement,  prisoners 
who  refuse  to  participate  in  the  Step  Down 
Program  will  be  transferred  to  a Restricted 
Custody  General  Population  (RCGP) 
Level  IV  facility,  where  they  will  still  have 
an  opportunity  to  participate  in  educational 
and  recreational  programs.  The  24-page 
settlement  agreement  includes  additional, 
detailed  provisions  related  to  placing  pris- 
oners in  and  removing  them  from  SHUs 


and  the  Step  Down  Program. 

At  the  time  of  the  settlement,  2,858 
California  prisoners  were  held  in  solitary, 
but  that  number  was  expected  to  quickly 
drop  to  around  1,800  according  to  CDCR 
Secretary  Jeffrey  Beard. 

The  settlement  agreement  “will  move 
California  more  into  the  mainstream  of 
what  other  states  are  doing  while  still  allow- 
ing us  the  ability  to  deal  with  people  who 
are  presenting  problems  within  our  system, 
but  do  so  in  a way  where  we  rely  less  on  the 
use  of  segregation,”  Beard  said. 

Jules  Lobel,  president  of  the  Board  of 
Trustees  for  the  Center  for  Constitutional 
Rights  and  lead  attorney  in  the  class-action 
suit,  agreed,  stating,  “This  brings  California 
in  line  with  more  modern  national  prison 
practice.  People  have  been  kept  in  solitary 
confinement  for  outrageously  long  periods 
of  time.  That’s  one  of  the  problems  in  the 
U.S.  - people  are  warehoused  in  these 
places,  and  now  that’s  going  to  change.” 

Prisoners’  rights  advocates  are  hopeful 


that  the  settlement  with  the  CDCR  will 
serve  as  a model  for  reform  of  segregation 
practices  in  other  state  prison  systems.  The 
California  federal  district  court  will  retain 
jurisdiction  over  the  class-action  case  for  at 
least  two  more  years  to  ensure  compliance 
with  the  settlement  provisions,  and  the 
plaintiffs  are  entitled  to  request  reason- 
able attorneys’  fees  and  costs.  See:  Ashker 
v.  Governor  of  California,  U.S.D.C.  (N.D. 
Cal.),  Case  No.  4:09-cv-05796-CW. 

According  to  the  Center  for  Consti- 
tutional Rights,  more  than  500  CDCR 
prisoners  have  spent  over  a decade  in 
solitary  confinement,  while  almost  80  have 
served  at  least  20  years  in  segregation.  The 
lead  plaintiffs  in  the  class-action  suit  are 
Todd  Ashker,  Ronnie  Dewberry,  Luis 
Esquivel,  George  Franco,  Jeffrey  Franklin, 
Richard  Johnson,  Paul  Redd,  Gabriel  Reyes, 
George  Ruiz  and  Danny  Troxell.  FT 

Additional  sources:  www.ccrjustice.org , The 
New  York  Times,  Hujfngton  Post 


North  Carolina  Guard  Gets  Three  Months  for  Killing  Prisoner 

by  Christopher  Zoukis 


A North  Carolina  guard  was  ordered 
to  serve  three  months  in  jail  after  being 
found  guilty  of  beating  to  death  a prisoner 
who  had  been  arrested  on  an  open  container 
charge  and  minor  drug  violation. 

Video  footage  from  the  Wake  County 
Detention  Center  showed  guard  Markeith 
Council,  28,  pick  up  Shon  Demetrius  Mc- 
Clain and  slam  him  head-first  into  the  floor, 
twice,  after  a brief  altercation. 

Council,  a former  college  football  play- 
er, is  6’3”  and  weighs  290  pounds;  McClain 
was  5’6”  and  weighed  145  pounds.  McClain 
died  13  days  after  the  June  4,2013  incident 
from  blunt  force  trauma  to  his  head. 

A jury  found  Council  guilty  of  invol- 
untary manslaughter  in  December  2013 
after  viewing  the  video  and  hearing  tes- 
timony from  witnesses.  [See:  PLN,  Sept. 
2014,  p.56]. 

Council  claimed  that  he  was  worried 
about  “what  was  going  on  around  [him] ,” 
and  “didn’t  have  time”  to  reach  for  his  pep- 
per spray  when  subduing  McClain. 

“This  is  a very  sad  case.  It’s  a case 
where  someone  didn’t  need  to  die,”  stated 
Wake  County  District  Attorney  Colon 
Willoughby. 

While  a jail  spokesman  claimed  that 


Council  had  suffered  minor  injuries  dur- 
ing the  incident,  at  least  two  prisoners  said 
McClain  never  landed  a punch.  Former 
prisoner  Braderick  Peak  testified  that 
Council  had  provoked  the  confrontation 
and  told  McClain  he  “would  smack  fire  out 
of  [his]  little  ass.”  Another  prisoner,  James 
Elvis  Alston  III,  said  Council  was  “in  a rage” 
after  McClain  complained  about  nearly 
getting  his  fingers  caught  in  a food  slot. 

Superior  Court  Judge  Paul  Gessner 
sentenced  Council  to  12  to  24  months  with 
all  but  90  days  suspended,  plus  three  years’ 
probation. 

After  the  sentencing,  McClain’s  sister, 
Marlene  Gilbert,  said  her  brother  was 
a loving  father.  She  added,  “None  of  us 
are  perfect.  The  problem  I have  with  Mr. 
Council  is  that  he  has  not  at  one  time 
showed  remorse....  He  never  said,  ‘I  didn’t 
mean  to  do  it.’” 

In  May  2015,  McClain’s  family  filed 
a wrongful  death  suit  against  Council,  the 
Wake  County  Sheriff’s  Office  and  other 
defendants,  noting  that  jailers  at  the  deten- 
tion center  had  a “history  of  disciplinary 
problems  that  have  resulted  in  the  serious 
injury  of  other  pre-trial  detainees.”  See: 
Gilbert  v.  Harrison,  U.S.D.C.  (E.D.  NC), 


Case  No.  5:15-CT-03107-FL.  H 

Sources:  http://abclocal.go.com,  www.char- 
lotteobserver.  com,  www.  correctionsone.  com, 
www.  daily  mail.  co.  uk,  www.  newsobserver. 
com,  www.wncn.com 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 

HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUMANRIGHTSDEFENSECENTER.ORG 

Prison  Legal  News 

Attn:  Carrie  Wilkinson 
PO  Box  1151 
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HRDC  and  93  Organizations  Ask  EPA  to  Consider 
Prisoners  in  Environmental  Justice  Plan 


he  Human  Rights  Defense  Center 
(HRDC),  PLN’s  parent  non-profit  or- 
ganization, submitted  a public  comment  to 
the  U.S.  Environmental  Protection  Agency 
(EPA)  on  July  14,  2015  to  provide  input 
on  the  agency’s  EJ  2020  Action  Agenda 
Framework,  highlighting  the  lack  of  consid- 
eration for  environmental  justice  among  the 
millions  of  prisoners  in  the  United  States. 

The  comment  was  co-signed  by  93 
social  justice,  environmental  and  prisoners’ 
rights  organizations  from  across  the  coun- 
try. Additional  groups  such  as  the  Sierra 
Club  (the  largest  membership-based  envi- 
ronmental organization  in  the  U.S.)  and  the 
EJ  Forum  (a  coalition  of  42  environmental 
organizations)  submitted  their  own  remarks 
to  the  EPA  that  included  statements  of 
support  for  HRDC’s  comment. 

The  EJ  2020  Action  Agenda  Frame- 
work is  designed  to  help  the  EPA  “advance 
environmental  justice  through  its  programs, 
policies  and  activities”  by  “making  a visible 
difference  in  environmentally  overburdened, 
underserved,  and  economically  distressed 
communities”  that  are  vulnerable  to  environ- 
mental issues  such  as  air  and  water  pollution. 

HRDC  argued  that  the  EPA  should 
take  prisoners  into  consideration  with  re- 
spect to  environmental  justice  and  impacts 
on  minority  and  low-income  populations 
to  the  same  extent  as  non-prisoners,  be- 
cause prisoners  are  especially  vulnerable  to 
adverse  environmental  impacts. 

“It’s  encouraging  to  see  the  EPA  at- 
tempting to  increase  the  effectiveness  of 
protecting  vulnerable  communities  that  have 
been  overburdened  by  industrial  pollution, 
but  a significant  component  is  missing  when 
impacts  on  millions  of  prisoners  and  their  fami- 
lies are  ignored,”  said  Panagioti  Tsolkas,  who 
coordinates  HRDC’s  Prison  Ecology  Project. 

HRDC’s  comment  elaborated  on  ex- 
amples nationwide  which  illustrate  a clear 
need  to  protect  prisoners  as  a population 
that  faces  extreme  environmental  justice 
impacts.  For  example,  prisons  and  j ails  built 
on  or  near  landfills,  toxic  waste  dumps, 
Superfund  cleanup  sites  and  coal  mining 
sites,  or  that  are  vulnerable  to  natural  di- 
sasters such  as  flooding  and  environmental 
hazards  like  contaminated  water.  Among 
other  examples,  HRDC  specifically  cited: 

• The  Rikers  Island  jail  complex  in  New 


York  City,  which  has  become  notorious  for 
its  location  on  a toxic  waste  landfill,  where 
lawsuits  have  been  filed  against  the  facility 
by  employees  who  became  ill  due  to  the 
environmental  conditions.  As  a result  of  the 
landfill,  there  have  been  frequent  methane 
gas  explosions  on  Rikers  Island. 

• The  State  Correctional  Institution- 
Fayette  in  Pennsylvania,  which  was  built 
on  a former  coal  mine  and  sits  adjacent  to  a 
506-acre  coal  ash  dump.  Prisoners  exposed 
to  coal  ash  dust  have  reported  numerous 
health-related  problems.  [See:  PLN,  April 
2015,  p.42], 

• Thirteen  state  and  federal  prisons 
near  Canon  City,  Colorado,  including  the 
federal  Florence  ADX  supermax,  which  are 
located  in  an  area  known  for  longstanding 
water  quality  problems  related  to  the  min- 
ing and  processing  of  uranium.  [See:  PLN, 
Sept.  1992,  p.l].  Liquid  waste  laced  with 
radioactive  material  and  heavy  metals  was 
discharged  into  11  unlined  ponds  from 
1958-1978.  Those  were  replaced  in  1982 
with  two  lined  impoundments,  and  after 
well  tests  in  Canon  City  showed  contami- 
nation, the  uranium  mill  site  was  put  on  a 
national  list  for  Superfund  cleanups. 

• Arsenic  in  Texas  and  California  water 
supplies  near  prisons,  including  elevated 
levels  of  arsenic  in  the  water  supply  for  the 
Wallace  Pack  Unit  near  Navasota,  Texas. 
[See:  PLN,  Sept.  2015,  p.12]. 

• The  Victorville  Federal  Correctional 
Complex  in  California,  which  was  built 
on  the  site  of  one  of  the  Weapons  Storage 
Areas  for  the  former  George  Air  Force  Base 
in  California,  now  a military  Superfund 
cleanup  site. 

• The  Northwest  Detention  Center 
near  Tacoma,  Washington,  a privately-op- 
erated facility  designed  to  house  immigrant 
detainees,  which  is  adjacent  to  a Super- 
fund site  known  as  Project  Area  #3  of  the 
Tacoma  Tar  Pits.  The  location  is  also  in  a 
designated  volcanic  hazard  zone. 

According  to  the  comment  submitted 
by  HRDC,  there  is  overwhelming  evidence 
that  the  population  of  people  in  prison 
represents  one  of  the  most  vulnerable  and 
uniquely-overburdened  demographics  in 
our  nation.  The  comment  notes  that  prison 
populations  are  almost  entirely  low-income 
and  that  black,  Hispanic/Latino  and  Native 


Americans  are  consistently  overrepresented 
in  every  state  prison  system. 

Environmental  permits  which  fail  to 
meet  the  environmental  justice  standards  set 
in  place  20  years  ago  may  violate  the  Civil 
Rights  Act.  Title  VI  of  the  Act  explicitly  pro- 
hibits discrimination  by  government  agencies 
that  receive  federal  funds;  if  an  agency  is  found 
in  violation  of  Title  VI,  it  may  lose  federal 
funding.  HRDC  argued  that  the  prison  sec- 
tor should  not  be  an  exception  with  respect 
to  environmental  justice  standards. 

“Those  unfamiliar  with  the  conditions 
in  America’s  prisons  may  balk  at  our  al- 
legations but  the  EPA  cannot  claim  to  be 
among  the  uninformed,”  Tsolkas  stated. 

On  February  5, 2015, Tsolkas  conduct- 
ed an  interview  with  an  EPA  representative 
from  Region  III,  who  explicitly  stated  that 
environmental  justice  guidelines  have  not 
been  applied  to  prisoners  for  the  purpose 
of  permitting  under  the  National  Environ- 
mental Policy  Act  because  the  EPA  uses 
data  that  fails  to  take  prisoner  populations 
into  account. 

EPA  Region  III,  which  encompasses 
the  Mid- Atlantic,  conducted  an  initiative 
in  which  numerous  prison  inspections 
by  the  agency  resulted  in  enforcement 
actions  between  1999  and  2011,  ranging 
from  issues  surrounding  the  disposal  of 
hazardous  waste  to  violations  of  air  and 
water  standards,  primarily  due  to  prison 
overcrowding.  The  Department  of  Justice’s 
Office  of  the  Inspector  General  has  also 
cited  various  violations  of  health,  safety  and 
environmental  laws,  regulations  and  Bureau 
of  Prisons  policies  related  to  industrial 
operations  in  federal  prisons  - including 
UNICOR  electronics  recycling  programs. 
[See:  PLN,  Oct.  2011,  p.44]. 

Yet  the  EPA  has  never  cited  the  health 
and  safety  of  prisoners  exposed  to  such  en- 
vironmental conditions  as  a factor  in  prison 
inspections  or  in  the  permitting  of  new 
facilities.  HRDC  filed  an  Environmental 
Impact  Statement  comment  with  the  Bu- 
reau of  Prisons  in  March  2015,  objecting 
to  the  siting  of  a proposed  federal  prison 
in  a coal  mining  area  in  Letcher  County, 
Kentucky  due  to  environmental  concerns. 

“Ironically,  prisoners  are  frequently 
counted  for  the  purpose  of  gerrymandering 
voting  districts,”  observed  HRDC  execu- 
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tive  director  Paul  Wright.  “So  why  are  we 
missing  the  mark  in  terms  of  environmental 
protections  for  those  forced  to  live  inside 
toxic  prisons,  such  as  facilities  built  on  coal 
mining  sites  or  waste  dumps?” 


The  93  organizations  that  signed  onto 
HRDC’s  comment  submitted  to  the  EPA 
included  the  Amistad  Law  Project,  Climate 
Justice  Alliance,  a number  of  Earth  First! 
chapters,  the  Ella  Baker  Center  for  Human 


Rights,  Global  Justice  Ecology  Project, 
Justice  Now,  the  New  York  Environmental 
Law  and  Justice  Project,  Southern  Center 
for  Human  Rights,  Texas  Civil  Rights 
Project  and  the  Urban  Justice  Center.  P 


Ninth  Circuit  Finds  Forfeited  Assets  Satisfy  Restitution  Order; 

Eleventh  Circuit  Disagrees 

by  Derek  Gilna 


Greg  Carter  served  a 70-MONTH 
federal  prison  sentence  for  defraud- 
ing U.S.  airlines  with  phony  tickets,  along 
with  several  co-defendants.  As  part  of  his 
conviction  he  forfeited  cash,  real  estate  and 
other  assets  for  the  purpose  of  satisfying 
over  $505,000  in  court-ordered  restitution. 
Shortly  after  his  release  from  prison,  Carter 
was  advised  that  he  still  owed  restitution;  he 
filed  a motion  with  the  district  court  to  clarify 
the  amount  and  status  of  his  restitution  order. 

Carter  argued  that  at  the  time  of 
sentencing  it  was  understood  by  all  parties 
involved  in  the  case  that  the  amount  of 
restitution  had  already  been  satisfied  by  the 
assets  seized  by  and  forfeited  to  the  govern- 
ment, and  that  his  restitution  obligation  was 
therefore  satisfied  in  full. 

The  same  district  court  judge  who 
had  indicated  at  Carter’s  sentencing  that 
the  forfeited  assets  covered  the  restitution 
amount  contradicted  his  earlier  judgment, 
stating  forfeiture  and  restitution  were  two 
different  processes  and  the  fact  that  Carter 
had  forfeited  his  assets  did  not  necessarily 
mean  he  had  fully  paid  his  restitution.  The 
court  found  that  Carter  was  still  liable  for 
the  difference  between  the  actual  value 
of  the  forfeited  assets  and  the  restitution 
order,  which  amounted  to  $65,955.73. 
Fortunately  for  Carter  the  transcript  of  his 
sentencing  hearing  indicated  otherwise. 

According  to  the  Ninth  Circuit,  the 
transcript  and  Carter’s  pre-sentence  investi- 
gation report  clearly  showed  that  all  parties 
had,  in  fact,  understood  that  the  forfeited 
assets  were  meant  to  cover  the  restitution 
order  in  full.  Although  the  government 
partly  agreed  with  Carter’s  position,  it  had 
argued  that  the  district  court  was  without 
jurisdiction  to  even  hear  his  motion  to 
clarify  the  status  of  his  restitution,  having 
already  entered  judgment  years  earlier. 

The  Court  of  Appeals  agreed  with  the 
district  court  that  it  retained  jurisdiction  to 
enforce  the  terms  of  its  original  judgment 


order,  but  ultimately  sided  with  Carter 
with  respect  to  his  restitution,  noting,  “a 
defendant  has  no  right  to  a credit  against 
a restitution  order  equal  to  any  part  of  the 
amount  forfeited....  However,  the  Gov- 
ernment may  choose  to  assign  forfeited 
proceeds  to  victims,  as  was  the  case  here.” 

“Given  these  circumstances,  the  dis- 
trict court’s  [previous]  statements  made 
contemporaneously  with  sentencing,  read 
in  conjunction  with  the  surrounding  cir- 
cumstances, [lead  us  to]  conclude  that 
because  the  restitution  amount  was  fulfilled 
through  the  forfeited  assets,  Carter  does  not 
have  any  remaining  restitution  obligation,” 
the  appellate  court  wrote,  with  one  judge 
dissenting.  See:  United  States  v.  Carter,  742 
F.3d  440  (9th  Cir.  2014). 

The  Ninth  Circuit’s  ruling  was  contrary 
to  a recent  decision  by  the  Eleventh  Circuit 
in  a case  involving  a similar  issue. 

Michael  W.  Joseph  III,  incarcerated  at 
a Florida  state  prison,  pleaded  guilty  to  41 
of  46  counts  of  an  indictment  accusing  him 
of  a fraudulent  plan  to  obtain  refunds  from 
income  tax  returns  filed  with  stolen  per- 
sonal information.  The  government  seized 
$29,514.91,  which  were  the  proceeds  of 
Joseph’s  fraudulent  scheme.  A pre-sentence 
investigation  report  found  that  he  should 
also  pay  $37,196.27  in  restitution  to  the 
IRS.  Joseph  “objected  to  the  [pre-sentence 
report]  on  numerous  grounds,  including 
the  restitution  amount  not  being  reduced 


by  the  value  of  the  funds  forfeited  to  the 
government.” 

Joseph  was  sentenced  to  63  months  in 
federal  prison,  and  the  district  court  stated 
at  his  sentencing  hearing  that  the  forfeited 
funds  would  offset  the  restitution  amount, 
leaving  a balance  of  $7,681.36.  However,  after 
the  hearing  the  court  entered  a written  order 
setting  the  restitution  amount  at  $37,196.27 
with  no  offset  for  the  forfeited  funds. 

Joseph  filed  an  appeal  seeking  to 
overturn  the  written  judgment  entered  by 
the  district  court  that  conflicted  with  its 
oral  pronouncement  at  sentencing,  which 
would  have  allowed  the  forfeited  assets  to 
be  applied  to  his  restitution  order. 

The  Eleventh  Circuit  affirmed  the 
written  judgment,  stating  the  district  court 
lacked  jurisdiction  to  offset  a restitution 
obligation  with  the  value  of  forfeited  assets, 
as  forfeiture  and  restitution  are  separate 
processes  with  different  purposes.  The  ap- 
pellate court  said  its  finding  was  consistent 
with  decisions  by  the  Fourth,  Seventh, 
Eighth,  Ninth  and  Tenth  Circuits. 

In  so  ruling,  the  Eleventh  Circuit  held 
that  the  general  rule  that  discrepancies 
between  oral  and  written  judgment  terms 
are  to  be  resolved  in  favor  of  the  oral  pro- 
nouncement would  not  apply  in  this  case, 
as  the  district  court’s  oral  pronouncement 
at  Joseph’s  sentencing  hearing  was  unlawful. 
See:  United  States  v.  Joseph,  743  F.3d  1350 
(11th  Cir.  2014).  P 
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$1.2  Million  Award  for  Failure  to  Treat 
New  York  Prisoner's  Rectal  Bleeding 

by  David  Reutter 


A New  York  Court  of  Claims 
awarded  11.2  million  to  a former 
prisoner  who  was  diagnosed  with  advanced 
colon  cancer  after  prison  medical  personnel 
failed  to  properly  treat  his  complaints  of 
rectal  bleeding. 

While  at  the  Mid-State  Correctional 
Facility,  Steven  Upsher  reported  to  sick 
call  on  January  4,  2007  with  a complaint 
of  blood  in  his  stool.  A nurse  told  him  he 
had  hemorrhoids  and  prescribed  hemor- 
rhoid cream  and  a cream  for  jock  itch  and 
athlete’s  foot. 

Upsher  reported  to  sick  call  again  on 
January  31,  twice,  to  complain  of  rectal 
bleeding  that  had  lasted  from  two  to  six 
weeks.  He  was  admitted  to  the  prison 
infirmary  for  observation,  which  resulted 
in  a finding  of  a “moderate  amount  of 
frank  blood  mixed  with  stool.”Testing  was 
ordered. 

Three  fecal  occult  stool  tests  were  con- 
ducted, and  all  three  samples  tested  positive 
for  fecal  blood.  Those  results  were  a “very 
significant”  and  “dramatic  demonstration 
of  active  rectal  bleeding”  that  confirmed 
the  observation  of  blood  in  the  stool,  Dr. 
Maxwell  Chait  testified  at  trial,  and  the 
standard  of  care  for  such  a situation  “defi- 
nitely” required  a colonoscopy. 

Dr.  Venkata  R.  Mannava,  the  physi- 
cian at  Mid-State,  reviewed  the  tests  and 
examined  Upsher  on  February  13,  2007. 
His  differential  diagnosis  was  a peptic  ulcer 
or  hemorrhoids,  and  he  testified  he  would 
not  have  said  it  was  colon  cancer.  Upsher 
testified  that  Mannava  told  him  he  had 
hemorrhoids,  and  no  other  tests  or  follow- 
up visits  were  ordered. 

Because  he  was  informed  his  bleeding 
was  due  to  hemorrhoids,  Upsher  made  no 
further  sick  call  requests  regarding  that 
issue  until  he  was  released  in  June  2007. 
Prison  medical  staff  failed  to  follow  up  or 
even  notate  his  continued  rectal  bleeding  in 
medical  reviews  prior  to  his  release. 

After  leaving  prison,  Upsher  was  forced 
to  live  in  shelters  and  had  no  medical  in- 
surance. On  July  20,  2007,  he  went  to  an 
emergency  room  due  to  a nosebleed  and 
bloody  stools.  Without  insurance  he  was 
unable  to  make  a follow-up  visit. 


In  mid-October  2007  he  returned  to 
the  hospital  with  “loose  bowel  movements” 
and  “blood  in  his  stool.”  He  subsequently 
obtained  Medicaid,  and  a colonoscopy  and 
biopsy  led  to  a cancer  diagnosis.  Surgery 
was  performed  on  what  turned  out  to  be 
Stage  III  colon  cancer;  Upsher  also  under- 
went chemotherapy. 

At  trial,  Upsher’s  experts  testified  that 
had  his  rectal  bleeding  been  diagnosed  and 
treated  at  the  onset  of  his  complaints,  it 
would  have  been  “at  most,  Stage  I or  Stage 
II  cancer.” 


Thousands  of  cell  phones  seized  from 
prisoners  nationwide  have  been  donated 
to  charitable  causes,  including  domestic 
violence  programs  and  Cell  Phones  for 
Soldiers. 

Cell  phones  are  considered  contraband 
in  every  prison  and  jail  in  the  U.S.  In  many 
jurisdictions,  their  possession  or  use  by  a 
prisoner  is  a criminal  offense,  including  in 
the  federal  Bureau  of  Prisons.  [See:  PLN, 
June  2011,  p.34].  Despite  such  penalties 
there  is  a burgeoning  market  for  cell  phones 
behind  bars,  and  many  end  up  being  found 
by  prison  officials.  In  California  alone, 
12,151  phones  were  seized  from  prisoners 
in  2013. 

As  the  confiscation  of  contraband  cell 
phones  has  become  more  common,  many 
have  been  donated  to  charitable  organiza- 
tions. 

The  Pennsylvania  Department  of 
Corrections  gave  more  than  1,100  cell 
phones  to  the  Pennsylvania  Coalition 
Against  Domestic  Violence.  The  phones 
are  refurbished  by  Verizon  HopeLine  and 
then  provided  to  domestic  violence  victims. 
Phones  that  cannot  be  reused  are  recycled, 
with  the  proceeds  donated  to  the  program. 
The  Alabama  DOC  sends  confiscated  cell 
phones  to  HopeLine  and  proceeds  from 
the  sale  of  refurbished  phones  are  used  for 
grants  for  domestic  violence  shelters. 


The  Court  of  Claims  found  the  state 
100%  liable  for  “a  cascading  chain  of  er- 
rors” that  “collectively  deprived  Mr.  Upsher 
of  a substantial  possibility  of  avoiding  the 
development  of  Stage  III  colon  cancer 
and  the  need  to  have  surgery  and  chemo- 
therapy.” Upsher,  who  was  represented  by 
attorney  Brian  Schochet,  was  awarded 
1800,000  for  past  pain  and  suffering  and 
$400,000  for  future  pain  and  suffering. 
See:  Upsher  v.  New  York,  New  York  Court 
of  Claims,  UID  No.  2014-040-002,  Claim 
No.  115797.  H 


Many  of  California’s  contraband  cell 
phones  have  been  donated  to  Cell  Phones 
for  Soldiers,  which  recycles  and  sells  them 
and  uses  the  profit  to  purchase  pre-paid 
calling  cards  for  U.S.  service  members. 
Georgia’s  Macon  State  Prison  has  donated 
1,204  confiscated  phones  to  Cell  Phones 
for  Soldiers,  and  many  other  facilities  have 
done  the  same. 

“It’s  meaningful  to  us  to  be  able  to  take 
this  contraband  and  do  something  positive 
with  it,”  said  Arkansas  DOC  spokeswoman 
Shea  Wilson. 

At  the  Avenal  State  Prison  in  Califor- 
nia, 684  cell  phones  were  donated  to  crime 
victims  and  law  enforcement  agencies  in 
July  2014.  And  in  Santa  Clara  County, 
prosecutors  donated  over  200  cell  phones 
found  at  the  Chuckawalla  Valley  State 
Prison  to  a domestic  violence  program  in 
October  2014. 

“Some  of  these  phones  were  used  by 
inmates  who  have  been  convicted  of  domes- 
tic violence,  and  now  they  are  being  used 
to  help  survivors,”  noted  Assistant  District 
Attorney  Johnny  Gogo. 

Sources:  Associated  Press,  http://cdcrtoday. 
hlogspot.com,  www.insidecdcr.ca.gov,  www. 
msnewsnow.  com,  www.  mysouthwestga.  com, 
www. newscha7inel5.com,  www.sfgate.com, 
www.witf.org,  www. nhchayarea.com 


Cell  Phones  Confiscated  from 
Prisoners  Given  to  Charities 

by  Christopher  Zoukis 
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PLN  FUNDRAISER  2015 


Please  Support  Prison  Legal  News 
and  the 

Human  Rights  Defense  Center! 


HUMAN  RIGHTS 
DEFENSE  CENTER 


Dedicated  to  Protecting  Human  Right* 
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Prison  Legal  News,  a project  of  the  non-profit  Human  Rights  Defense  Center  (HRDC),  cannot  fund  its  operations 
through  subscriptions  and  book  sales  alone.  We  rely  on  donations  from  our  readers  and  supporters  - like  you! 

PLN  conducts  just  one  fundraiser  a year;  we  don’t  bombard  our  readers  with  donation  requests,  we  only  ask 
that  if  you  are  able  to  contribute  something  to  our  important  work,  please  do  so.  Every  dollar  counts  and 
is  greatly  appreciated  and  will  be  put  to  good  use.  No  donation  is  too  small,  even  books  of  stamps! 

Where  does  your  donation  go?  Here’s  some  of  what  we’ve  done  in  the  past  year: 

• HRDC,  a co-founder  and  leader  of  the  Campaign  for  Prison  Phone  Justice,  was  instrumental  in 
getting  the  FCC  to  reduce  the  cost  of  prison  phone  calls,  including  caps  on  interstate  prison  phone 
rates  that  went  into  effect  last  year.  We  continue  to  press  the  FCC  for  lower  in-state  phone  rates. 

• PLN  filed  censorship  lawsuits  against  GEO  Group  in  Indiana  and  jails  in  Macomb  County,  MI  and 
Bernalillo  County,  NM,  plus  a public  records  suit  against  the  Illinois  DOC.  We  won  censorship 
suits  against  jails  in  San  Diego,  CA  and  Virginia  Beach,  VA,  and  prevailed  in  public  records  cases 
against  ICE  and  the  Bureau  of  Prisons  (on  appeal  in  the  DC  Circuit).  We  also  helped  strike  down 
Pennsylvania’s  “silencing  law”  that  targeted  prisoner  and  PLN  columnist  Mumia  Abu-Jamal. 

• We  launched  two  new  campaigns:  1)  The  Stop  Prison  Profiteering  Project,  to  address  the  financial 
exploitation  of  prisoners  and  their  families  by  companies  that  provide  fee-based  prison  services, 
such  as  money  transfers  and  release  debit  cards;  and  2)  The  Prison  Ecology  Project,  to  ensure  that 
prisoners  and  the  communities  that  surround  prisons  do  not  suffer  environmental  harms. 

With  your  help  we  can  do  more!  Please  send  your  donation  to: 

Prison  Legal  News,  P.O.  Box  1151,  Lake  Worth,  FL  33460 

Or  call  PLN’s  office  at  561-360-2523  and  use  your  credit  card  to  donate. 

Or  visit  PLN’s  website  at  www.prisonlegalnews.org  and  click  on  the  “Donate”  link. 


PLN  Support  Gifts 


Gift  option  I 

As  i token  of  our  gratitude  (or  your  sup- 
port. w ire  providing  the  PIN  cird  when 
inakuig  i donation  of  $50  The  card  is  fund 
embroidered  by  women 
prisoners  in  Bolnu  wiio 
ne  paid  i fair  wage  for  the 
sards  to  h*$»  support  then 
battel 


Gift  option  2 

In  recognition  of  your  support,  we  are  pro- 
viding the  PLN  hemp  tote  hag  when  mak- 
ing a donitwii  of  at  least  $75.  Handmade 
ill  Wmwnt  uwg  hemp  fiber.  Carry  books 
and  grocer- 
ies stylishly 
and  help 
end  the  war 
on  drugs! 


Gift  option  3 

To  show  our  appreciation  for  your  support,  we  are  prewiring  the  following  selection  of  books 
(or  you  to  choose  (rom  when  making  a donation  of  $100 
Donations  of  $100  or  more  can  choose  one  free  title.  Each 
$100  donation  entities  you  to  another  free  title;  Lt„  donate 
$500  and  you  get  five  books!  $1,000  and  you  get  everything 
on  the  page!  Please  circle  the  hooks  you  want  and  send  die 
corresponding  donation  amount. 


Gift  option  4 


As  a thank  you  gift  for  you  sigiporL  we-  ate  providmg  the-  entire  PLN  anthology  of  cj to- 
tally acclaaned  books  sin  mass  anprlsawnent 
sqpied  by  editor  Paul  Wiffit!  (The  Cefaig 
of  Ametcla.  Prison  Nation  and  Pi  non  Piofi- 
tetrs)  phis  the  PLN  hemp  tote  bag  to  carry 
die  books  in  wlien  making  a donation  of  $250 
or  mote 
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Inside  the  Small  California  Town  with  a Lot 
of  Prisons,  but  Not  Much  Opportunity 

by  Matt  Tinoco 


Adelanto,  California  is  a small  high 
desert  town  just  a two-hour  drive 
northeast  of  Los  Angeles,  but  it  feels  a long, 
long  way  away  from  Southern  California’s 
stereotypical  palm  trees  and  beaches. 

This  is  a town,  like  many  others  around 
the  country,  that  exists  largely  thanks  to 
America’s  overgrown  prison  industry.  There 
are  three  incarceration  facilities  within  its 
city  limits,  providing  beds  for  up  to  3,340 
prisoners.  Two  of  these  facilities  are  private- 
ly owned  and  operated  by  GEO  Group,  one 
of  the  U.S.’s  largest  private  prison  operators. 
The  San  Bernardino  County  Sheriff’s  De- 
partment operates  the  third.  On  Adelanto’s 
border  with  its  neighbor  city  Victorville  is 
a gigantic  federal  complex  that’s  home  to 
another  4,600  prisoners. 

In  late  November  2014,  the  town’s 
outgoing  city  council  decided  that  they 
needed  more  prisons,  approving  by  a vote 
of  four  to  one  plans  for  the  construction 
of  two  new  correctional  facilities.  One 
was  to  be  a privately  owned  and  operated 
1,000-bed  facility  from  GEO  Group,  and 
the  other  a $327  million,  3,264-bed  facility 
developed  independently  by  Doctor  Crants, 
the  co-founder  of  the  private  prison  com- 
pany Corrections  Corporation  of  America, 
that’s  intended  to  house  overflow  from  Los 
Angeles  County’s  embattled  jail  system. 

GEO  Group  has  since  withdrawn  the 
proposal  for  its  facility  - according  to  the 
city  manager,  James  Hart,  that  was  just  a bu- 
reaucratic ploy  to  make  sure  the  company’s 
permits  don’t  expire  on  land  they  might 
wish  to  build  a jail  upon  in  the  future.  But  if 
the  other  facility  is  completed  as  promised, 
there  will  be  space  for  more  than  6,500 
prisoners  in  Adelanto  - and  there  are  only 
around  30,000  non-prisoners  in  the  town. 

Adelanto  is  a wasteland  of  tractor- 
trailers,  trailer  homes  and  trains.  It’s  a harsh 
place  to  live.Temperatures  in  the  summer  are 
often  in  the  triple  digits,  the  only  relief  com- 
ing in  the  form  of  a 60-mile-per-hour  wind 
biting  desert  dust  into  your  skin.  Residents 
have  to  cope  with  one  of  the  worst  regional 
economies  in  the  entire  United  States:  At 
its  peak,  in  2011,  the  unemployment  rate 
in  Adelanto  was  nearly  22  percent.  Today 
that  number  rests  closer  to  12  percent.  But 


development  is  still  painfully  slow. 

“You  can’t  buy  a pair  of  shoes  in  Ad- 
elanto,” former  Mayor  Cari  Thomas  told 
me.  “For  those,  you’ll  have  to  drive  down 
to  the  Walmart  in  Victorville.  There’s  very 
little  opportunity  for  residents  to  work  in 
the  city.” 

Aside  from  the  jails,  the  big  news  in 
town  is  the  construction  of  a Dollar  General 
store,  located  adjacent  the  Circle  K,  across 
the  street  from  City  Hall. 

For  small,  economically  depressed 
towns  like  Adelanto,  building  a prison  seems 
like  a path  toward  salvation  - but  it  seldom 
pans  out  as  a wise  long-term  strategy. 

Adelanto  is  one  of  many  such  towns. 
Take  Florence,  Arizona,  a city  of  25,000 
where  there  are  no  fewer  than  nine  public 
and  private  prisons.  McFarland,  California, 
population  14,000,  has  three  privately- 
operated  prisons. 

All  across  the  country,  the  story  repeats 
itself:  Dozens  of  small  towns  with  little 
to  no  commercial  development  are  domi- 
nated by  millions  of  dollars  of  incarceration 
infrastructure.  That’s  thanks  largely  to  a 
prison-building  boom  in  the  1990s,  when 
by  some  estimates  a new  prison  opened 
somewhere  in  rural  America  every  15  days. 

But  seldom  does  prison  development 
become  the  economic  engine  cities  hope 
for  when  approving  them.  Studies  have 
shown  these  facilities  do  little  to  help  lo- 
cal economies,  and  may  even  hurt.  So  why 
do  depressed  cities  keep  choosing  to  build 
more  jails? 

Adelanto’s  city  manager,  Dr.  James 
Hart,  spoke  dispiritedly  when  he  explained 
some  of  the  history  behind  his  home’s  cur- 
rent financial  state.  A $2.6  million  budget 
deficit  means  the  town  struggles  to  provide 
basic  city  services  like  trash  collection.  Over 
the  past  decade,  Hart’s  watched  the  city’s 
payroll  shrink  from  more  than  200  employ- 
ees to  its  current  number  of  43.  Although 
about  90  of  those  jobs  were  lost  when  the 
city  sold  their  correctional  facility  to  GEO 
Group,  Hart  says  he’s  had  to  lay  ofF  more 
than  50  employees  during  his  tenure. 

Adelanto  was  historically  a bedroom 
community  for  workers  and  families  af- 
filiated with  the  nearby  George  Air  Force 


Base.  The  base  closed  in  1992,  robbing  the 
town  of  a primary  employment  center  and 
catapulting  it  into  financial  uncertainty. 

Adelanto’s  first  correctional  facility 
opened  in  1991.  For  Adelanto,  building 
a prison  and  contracting  with  the  state  of 
California  seemed  like  a good  deal.  The 
state  contract  offered  a revenue  stream,  in 
addition  to  about  100  jobs  for  Adelanto 
residents  who  worked  at  the  prison. 

“Back  then,  the  city  felt  correctional 
facilities  would  bring  jobs  in  Adelanto,”  said 
Hart.  “We  hoped  people  could  use  their  job  to 
buy  houses  in  the  city,  stimulating  a housing 
boom  with  more  development  following.” 

Adelanto  soon  approved  two  more 
private  prison  projects,  one  from  developer 
Terry  Moreland  and  another  from  GEO 
Group.  San  Bernardino  County  has  since 
purchased  Moreland’s  facility,  and  Adel- 
anto’s original  facility  is  now  part  of  GEO 
Group’s  expanded  1,940-bed  Immigrant 
Detention  Center. 

Despite  the  promises,  the  prisons 
have  failed  to  stimulate  lasting  growth  in 
Adelanto.  None  were  compelled  to  hire 
exclusively  from  within  city  boundaries,  and 
all  ultimately  ended  up  contributing  little 
to  the  city’s  coffers. 

Which  brings  us  back  to  today,  to  a 
city  that  has  three  prisons  but  no  McDon- 
ald’s. The  city’s  budget  deficit  means  it’s 
threatened  with  disincorporation  unless  it 
can  somehow  solve  its  monetary  woes.  The 
new  prison  project  may  help,  but  residents 
worry  that  building  more  prisons  will  do 
little  more  than  further  solidify  the  city’s 
image  as  one  big  jail. 

“Adelanto  has  always  been  considered 
the  ghetto  of  the  high  desert,”  said  Mario 
Novoa,  a documentary  producer  who  grew 
up  in  and  recently  moved  back  to  Adelanto 
from  Los  Angeles  to  be  closer  to  his  aging 
parents.  “There’s  always  just  been  nothing 
here  except  the  prisons,  and  as  far  as  I can 
tell  they  haven’t  done  much  to  help  the  city 
develop  anything  other  than  more  prisons.” 

Novoa  says  he  wasn’t  actually  aware  of 
the  proposed  prison  expansion  until  right 
before  the  November  election,  when  three 
of  the  five  city  council  candidates,  including 
the  mayor,  were  up  for  re-election.  He  says 
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that  other  than  an  occasional  mention,  it 
was  all  kept  very  “hush-hush.” 

During  the  election,  Mayor  Cari 
Thomas  supported  the  construction  of 
new  prisons,  arguing  that  they  would 
bring  jobs  to  the  city.  Her  chief  opponent 
was  a man  named  Rich  Kerr,  who  advo- 
cated against  more  prison  construction. 

Kerr  won  the  election,  but  changed  his 
mind  after  assuming  office,  choosing  to  sup- 
port the  construction  of  new  facilities.  Kerr 
says  it’s  a business  opportunity  that  the  city 
would  be  naive  to  pass  up  on. 

“I  know  it’s  going  to  bring  revenue  to 
the  city:  11.2  million  a year  [in  reference  to 
Doctor  Crants’s  proposed  facility]  almost 
cuts  our  deficit  in  half,”  Kerr  said.  “Let  me 
do  what  I need  to  do  to  push  the  city  in  the 
right  direction.” 

By  profession,  Kerr  is  a cell  tower 
technician.  During  the  day,  he  works  for 
Motorola,  installing  and  upgrading  network 
infrastructure  across  the  Southland.  An  ex- 
Marine,  he’s  become  resolute  in  his  decision 
to  support  the  construction. 

“Sure  I changed  my  mind.  It’s  like 
when  you’re  going  for  dinner  at  Shakey’s 
but  then  you  see  Red  Robin  and  decide  to 
get  that  instead,”  Kerr  said.  “These  facilities 
will  bring  good  jobs  to  the  town,  jobs  we 
need  desperately.” 

Of  course,  there’s  no  guarantee  that  the 
new  prison  will  generate  jobs  for  residents 
of  Adelanto  - after  all,  the  ones  already 
there  certainly  haven’t  done  the  trick.  An 
informal  poll  I took  of  the  three  GEO 
Group  employees  who  were  demanding  I 
stop  taking  photos  of  their  facility  revealed 
that  none  actually  lived  within  Adelanto’s 
city  limits. 

Doctor  Crants  explained  in  a phone 
interview  that  his  facility  will  give  employ- 
ment preference  to  residents  of  the  high 
desert,  but  doesn’t  include  any  particular 
stipulation  to  hire  from  within  the  city  of 
Adelanto  itself.  Nor  was  he  clear  about 
whether  the  construction  jobs  would  be 
locally  sourced. 

Adelanto  Councilman  Jermaine 
Wright  has  been  the  lone  dissenting  vote 
against  the  prisons.  He  opposes  the  facilities 
because  he  doesn’t  believe  incarceration  is 
the  correct  answer  when  it  comes  to  deal- 
ing with  criminal  activity,  and  opposes  the 
premise  of  an  industry  invested  in  making 
sure  people  remain  behind  bars. 

“When  they  come  out  of  prison,  they 
have  nothing  to  go  to,”  Wright  told  me. 


“Sure,  they  might  be  trained  when  they’re 
inside  the  facility,  but  there  isn’t  any  support 
infrastructure  to  help  these  people  once 
they  walkout.” 

Wright  understands  that  Adelanto  is  in 
a bind,  but  thinks  that  instead  of  developing 
more  prisons,  the  city  should  seek  out  other 
development.  Like  so  many  others,  Wright 
wants  to  refocus  the  incarceration  spending 
binge  on  something  more  practical,  specifi- 
cally education. 

“We  spend  way  more  on  prisons  than 
we  do  schools  in  this  country.  That’s  a fun- 
damental wrong  that  needs  to  be  righted,” 
said  Wright.  “If  we  even  thought  about 
educating  people  the  way  we  imprison 
them,  then  maybe  we  wouldn’t  be  so  stuck.” 

In  California,  statistics  from  the  Leg- 
islative Analyst’s  Office  show  the  average 
cost  per  prisoner  exceeds  147,000  per  year. 
By  contrast,  numbers  from  the  California 
Department  of  Education  reveal  the  state 
spends  less  than  $9,000  per  year  on  average 
per  K-12  student.  Indeed,  Adelanto  has  a 
history  of  prioritizing  jail  development  over 
education  in  the  name  of  jobs.  For  a couple 
years,  Adelanto  high  school  students  took 
classes  in  trailers  in  a corner  of  neighboring 
Victorville’s  continuation  school  while  a 
brand  new  high  school  campus  sat  vacant  in 
Adelanto,  unable  to  open  since  its  comple- 
tion in  2012  because  the  project  was  over 
budget  by  $3.4  million.  At  the  same  time, 
San  Bernardino  County  was  conducting 
a $145  million  expansion  of  Adelanto’s 
High  Desert  Detention  Center,  a project 
that  ran  $25.4  million  over  budget  but  still 
opened  before  the  high  school  campus  did 
in  August. 

“It  felt  like  a slap  in  the  face  for  us  - 
the  knowledge  that  our  governments  were 
spending  millions  to  expand  jails  while  our 
kids  were  being  taught  in  trailers  delivered 
a very  clear  message,”  said  Vickie  Mena,  a 
resident  of  Adelanto  and  organizer  with 
Community  Initiatives  for  Visiting  Immi- 
grants in  Confinement  (CIVIC).  “We  felt 
like  the  city  was  telling  us,  ‘We  don’t  care 
about  your  education  or  your  school,  but 
we’ll  open  jails  and  more  jails.’” 

Companies  that  develop  prisons,  both 
for  public  and  private  operation,  actively 
seek  out  economically  depressed  towns  like 
Adelanto  because  they  make  for  easier  sells 
than  places  that  might  have  other  options. 

“When  the  corporations  pick  up  that  a 
town  is  economically  struggling,  they  come 
in  promising  economic  security,  jobs  and 


other  benefits,”  said  Bob  Libal,  executive 
director  of  Grassroots  Leadership,  an  NGO 
working  to  end  for-profit  incarceration. 
“Affluent  cities  have  the  power  to  say  no. 
That  option  doesn’t  really  exist  in  smaller, 
depressed  cities.” 

And  when  a facility  closes  down,  it 
saddles  local  government  with  the  responsi- 
bility of  dealing  with  the  abandoned  prison 
infrastructure  and  the  erasure  of  whatever 
income  the  facility  provided. 

“They  smell  the  desperation,  people 
like  Crants,”  Novoa,  the  producer,  added. 
“They  see  the  city  as  easy  prey,  where  they 
can  come  in  and  essentially  take  over.” 

Not  that  any  of  this  dissuades  those  in 
Adelanto  who  want  to  build  more  prisons. 

“We  can’t  look  to  the  past  because 
what’s  happened  before  hasn’t  gotten  us 
anywhere,”  Mayor  Kerr  said.  “I’ve  got  to 
look  forward.”  Fx 

7 his  article  was  originally  published  by  VICE 
(www.vice.com)  on  February  3,  2015;  it  is 
reprinted  with  permission,  with  minor  edits. 

Update-.  According  to  a July  23, 2015  news 
report,  as  of  that  date  Doctor  Crants  had 
failed  to  negotiate  an  agreement  with  Los 
Angeles  County  to  house  prisoners  at 
his  proposed  new  correctional  facility  in 
Adelanto.  LCS  Holdings,  led  by  Crants 
and  fellow  developer  Buck  Johns,  were 
given  until  the  end  of  2015  to  finalize  the 
agreement. 


INMRTE  » SHOPPER 


ALL  NEW  CONTENT  IN  EVERY  ISSUE 


AMERICA'S  LARGEST  PUBLICATION  OF 
Inmate  Resources  5 Services 


DON’T  WASTE  YOUR  MONEY! 

KNOW  WHO  YOU  ARE  DEALING  WITH! 


BUSINESS  DIRECTORY  with  RATINGS 

I0DD+  LISTINGS:  all  businesses  and  services  are 
reviewed  regularly  and  rated  by  the  publisher  based 
on  feedback  frum  inmates. 


Pen  Pal  Listings 
Centerfold  Pages  (Non  Nude) 
Catalogs  to  Order 
Magazine  Sellers 
LGBT  Section 


Sexy  Photos 
Photo  Sellers 
Major  Sport  Schedules 
Articles,  Tips  & Facts 
Published  Twice  A Year 


Criminal  Justice  News  Softcover,  8x10, 300+  pgs. 

Freebird  Publishers 


ONLY  $17.99 

plus  $7  s/h  priority  tracking 

No  Order  Form  Needed: 
Clearly  write  on  paper 
a SEND  WITH  PAYMENT 

OF  $24.99  to: 


Box  541,  North  Dighton,  MA  02764 
Diane@FreebirdPublishers.com 
www.FreebirdPublishers.com 
www.lnmateShopper.com 


Prison  Legal  News 


35 


October  2015 


DC  Circuit  Denies  Appeal  of  Order  to  Release  Force-Feeding  Videos 


Abu  Wa’el  (Jihad)  Dhiab  was  im- 
prisoned  at  the  U.S.  military  prison  in 
Guantanamo  Bay,  Cuba  when  he  went  on 
a hunger  strike.  Authorities  then  repeatedly 
extracted  him  from  his  cell  and  force-fed 
him.  Thirty-five  videos  of  that  procedure 
convinced  a District  of  Columbia  federal 
district  court  to  stop  the  force-feeding, 
and  the  court  ordered  the  partial  redac- 
tion, release  and  publication  of  the  videos 
after  various  media  outlets  intervened  in 
Dhiab’s  pending  habeas  corpus  petition. 
Unsurprisingly,  the  federal  government  was 
uncooperative  in  releasing  the  embarrassing 
videotapes. 

The  government  appealed  to  the  D.C. 
Court  of  Appeals,  seeking  an  interlocutory 
order  barring  release  of  the  videos  or  in  the 
alternative  a writ  of  mandamus  prohibit- 
ing their  publication.  In  a unanimous  May 
29,  2015  decision,  the  Court  denied  both 
requests.  The  appellate  court  observed  that 
it  has  “jurisdiction  from  all  final  decisions 
of  the  district  courts,”  provided  they  are 
“final  decision[s]  ...by  which  a district  court 
disassociates  itself  from  a case.” 

As  the  D.C.  Circuit  noted, “The  district 
court’s  ...  orders  in  this  case  plainly  do  not 
match  that  description  ...  [since  it  ordered] 
that  ‘counsel  shall  work  cooperatively  ...  to 
ensure  that  all  necessary  redactions  of  the 
videotapes  shall  be  made  so  that  they  may 
then  be  entered  on  the  public  docket.... 
[And]  shall  remain  sealed  until  all  such 
redactions  are  made....  [The  parties  shall] 
then  submit  a Joint  Proposal  regarding  how 
the  videotapes  can  be  made  available  to  the 
public  most  efficiently.’” 

The  Court  of  Appeals  rejected  the 
government’s  arguments  that  the  district 
court’s  order  qualified  as  a collateral  mat- 
ter that  was  an  exception  to  the  “finality” 
requirement,  and  that  the  videotapes  would 
be  released  before  the  appeal  was  com- 
pleted. The  Court  found  the  district  court 
had  directed  that  no  video  tapes  be  released 
until  the  redaction  process  was  complete 
and  a joint  release  order  prepared. 

The  D.C.  Circuit  also  rejected  the 
government’s  final  argument  that  “In  the 
absence  of  an  appeal,  it  will  have  to  devote 
hundreds  of  hours  of  its  employees’  labor 
to  making  the  required  redactions.”  Given 
the  scope  of  government  resources  and  the 


by  Derek  Gilna 

seriousness  of  the  subject  matter  of  the 
videotapes,  the  appellate  court  was  less 
than  sympathetic,  noting  that  “the  Supreme 
Court  has  consistently  declined  to  find 
litigation  burdens  sufficient  to  bring  a case 
within  the  narrow  scope  of  the  collateral 
order  doctrine.” 

Accordingly,  the  appeal  was  dismissed 
for  lack  of  jurisdiction  and  the  Court  of 


Nearly  two  years  after  it  opened 
on  September  3,  2013,  supporters 
of  Fort  Lyon,  a former  Colorado  prison- 
turned-homeless  facility,  say  it’s  too  soon 
to  call  the  program  administered  by  the 
Colorado  Coalition  for  the  Homeless  a 
success.  But  officials  say  there  is  grow- 
ing support  for  the  sprawling  campus  in 
extreme  southeast  Colorado  that  once 
housed  minimum-security  prisoners  but 
now  accommodates  more  than  200  men  and 
women  who  previously  lived  on  the  streets. 

Fort  Lyon,  a former  frontier  fortress, 
was  a veterans  hospital  for  about  80  years 
until  2001,  when  it  became  too  expensive 
to  operate.  State  officials  converted  it  into 
a prison,  but  Governor  John  Hickenlooper 
ordered  it  closed  in  2011  due  to  budget 
cuts.  Amid  a great  deal  of  controversy,  Fort 
Lyon  was  converted  into  a facility  to  house 
chronically  homeless  persons  suffering  from 
addictions  they  could  not  overcome  in  an 
urban  environment. 

The  sprawling  campus  is  remote,  but 
in  many  ways  idyllic:  located  on  552  acres, 
the  former  prison  can  house  up  to  775 
people.  The  facility  has  two  swimming 
pools,  eight  wells,  a water  treatment  plant, 
agricultural  facilities,  sports  fields,  metal 
and  wood  shops,  a state-of-the-art  kitchen, 
a library  and  a chapel. 

Unlike  traditional  “Housing  First” 
programs,  which  require  residents  to  live 
in  their  communities  and  leave  in  90  days, 
Fort  Lyon  allows  residents  to  stay  up  to 
two  years,  working  in  jobs  on  campus  in 
return  for  credits  they  can  use  to  purchase 
needed  items.  The  facility  also  has  a strict 


Appeals  denied  the  defendants’  request  for 
a writ  of  mandamus.  See:  Dhiab  v.  Obama , 
787  F.3d  563  (D.C.  Cir.  2015). 

Following  remand,  the  government 
filed  a notice  with  the  district  court  on 
August  31,  2015,  stating  it  had  disclosed 
redacted  versions  of  “eight  forced  cell 
extraction  videos”  to  Dhiab’s  counsel.  The 
videos  have  not  yet  been  made  public. 


substance-free  policy,  another  departure 
from  the  “Housing  First”  model. 

“The  Coalition’s  mission  is  to  create  a 
lasting  solution,”  said  James  Ginsburg,  Fort 
Lyon’s  program  director.  “For  a segment  of 
the  population  who  need  to  come  out  of 
the  community,  this  is  the  solution.”  Gins- 
burg said  Fort  Lyon  residents  each  have  a 
personalized  recovery  plan,  and  Alcoholics 
Anonymous  and  Narcotics  Anonymous 
meetings  are  held  on  site.  The  facility 
boasts  a walk-in  health  clinic  and  partners 
with  nearby  health  care  and  mental  health 
providers. 

While  the  former  prison  has  broad 
support  in  the  community,  according  to 
Kim  MacDonnell,  the  director  of  the  Bent 
County  Development  Foundation,  many 
questioned  the  reason  behind  its  founding. 
When  Hickenlooper  closed  the  prison,  it 
was  supposed  to  save  the  state  about  $6 
million  a year  at  a time  when  Colorado  was 
more  than  SI  billion  in  debt.  But  the  closing 
eliminated  around  200  state  jobs  in  Bent 
County.  [See:  PLN,  April  2013,  p.43].  By 
contrast,  the  homeless  program  will  create 
about  60  jobs  when  at  full  capacity. 

“Everybody  in  the  community  was 
upset  that  we  lost  Fort  Lyon,”  said  Michael 
Diez,  a city  councilman  in  the  nearby  town 
of  Las  Animas.  “There  was  a lot  of  revenue, 
and  it  went  away.”  Diez  said  he  thinks  the 
homeless  program  was  designed,  more  than 
anything  else,  to  fulfill  a promise  made  by 
Governor  Hickenlooper  when  he  closed 
the  prison  to  mitigate  the  loss  by  finding 
an  alternative  use  for  the  facility. 

That  sentiment  was  echoed  by  Sam 
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Tsemberis,  director  of  Pathways  to  Housing 
and  the  man  who  developed  the  Housing 
First  model  and  now  runs  the  national 
nonprofit  that  promotes  it.  “You  want  to  be 
in  the  neighborhood  where  you’ll  be  living, 
rather  than  outside  where  you  won’t  have 
to  manage  your  temptations,”  Tsemberis 
stated.  “I  don’t  think  anybody  who’s  serious 
about  services  thinks  exporting  people  out 
of  Denver  to  get  them  to  treatment  and 
bringing  them  back  will  work.” 

Tsemberis  agreed  with  critics  who 
believe  Fort  Lyon  was  designed  to  solve 
a political  problem  more  than  a homeless 
one.  “They  have  been  desperate  to  turn 
that  acreage  into  something  that  employs 
people,”  Tsemberis  remarked.  “So  I don’t 
see  on  what  basis  you  can  argue,  other 
than  that  it’s  good  for  creating  jobs  for  a 
town  that  was  in  economic  hardship,  that 


it  would  make  sense.” 

Joseph  Parvensky,  president  of  the 
Colorado  Coalition  for  the  Homeless,  de- 
fended Fort  Lyon’s  remote  location.  “This  is 
one  of  the  few  programs  designed  to  serve 
in  an  environment  away  from  areas  where 
they  have  been  trapped  in  addiction,”  he 
said.  “They  can  focus  better  on  their  lives.” 

Fort  Lyon  cost  $4  million  to  oper- 
ate in  the  fiscal  year  that  ended  June  30, 
2014.  About  $2.7  million  was  paid  from 
Colorado’s  general  fund  budget,  while  an 
additional  $1.3  million  came  from  the 
state’s  share  of  a national  fraud  settlement 
with  mortgage  lenders.  Pat  Coyle,  director 
of  the  Colorado  Division  of  Housing,  said 
that  over  time,  some  of  the  cost  to  the  state 
will  be  reduced  by  federal  grants  and  other 
funding  sources. 

Critics  are  not  so  sure.  “To  me,  it  is  still 


government  dollars  going  to  keep  some- 
thing open  that  wasn’t  needed,”  complained 
state  Sen.  Scott  Renfroe.  “We  have  other 
facilities  that  help  the  homeless.” 

Bent  County  Foundation  Director 
MacDonnell  said  the  homeless  residents 
of  Fort  Lyon  have  had  a positive  impact  on 
the  local  community. 

“Nobody  is  drunk  and  belligerent,”  he 
said.  “There  are  no  fights.  There  have  been 
two  who  volunteered  at  our  local  museum. 
They  attend  our  churches,  and  they  have 
been  actively  involved  in  recovery  groups 
that  are  up  and  down  the  valley.” 

Fort  Lyon  is  one  of  a number  of  prisons 
nationwide  that  have  closed  in  recent  years, 
some  of  which  are  being  repurposed.  Ft 

Sources:  www.csindy.com,  www.denverpost. 
com,  www.washingtonpost.com 


Two  Kentucky  Jail  Guards  Face  Charges  in  Prisoner's  Death 

by  David  Re  utter 


A SPECIAL  PROSECUTOR  HAS  BEEN 
appointed  to  try  a first-degree  man- 
slaughter case  against  two  Kentucky  jail 
guards  indicted  in  the  2013  beating  death 
of  a 54-year-old  prisoner  who  was  being 
held  on  a DUI  charge.  Assistant  Attorney 
General  Barbara  Maines-Whaley  was 
named  on  February  26,  2014  to  serve  as 
prosecuting  attorney. 

Maines-Whaley  will  present  the  state’s 
evidence  against  Kentucky  River  Regional 
Jail  guards  Damon  W.  Hickman  and  Wil- 
liam C.  Howell,  who  were  indicted  for  the 
July  9, 2013  death  of  prisoner  Larry  Trent 
after  an  altercation  at  the  jail.  Following  the 
incident,  Trent  was  restrained  and  placed 
in  a holding  cell.  At  around  10:50  a.m., 
jail  staff  found  him  unresponsive;  he  was 
transported  to  a local  hospital  where  he  was 
pronounced  dead. 

Although  an  official  cause  of  death  was 


not  released,  the  state  medical  examiner’s 
preliminary  report  cited  “jail  beating”  as  the 
cause  of  Trent’s  injuries.  That  report  found 
Trent  had  suffered  “blunt  impacts  of  the 
head,  trunk,  and  extremities  with  multiple 
skeletal  and  visceral  injuries.” 

In  an  incident  report  obtained  by  the 
Hazard  Herald  newspaper,  Howell  wrote 
that  Trent  “came  out  fighting.  I tased  him, 
[but]  he  didn’t  stop.” The  report  claimed 
the  fight  began  at  around  7:30  a.m.  over 
“items  he  was  not  allowed”  to  have  in 
his  cell. 

In  a separate  report,  jail  employee 
James  C.  Combs  was  cited  for  “carelessness” 
for  witnessing  the  altercation  but  failing 
to  intervene.  Combs  “would  not  help  in  a 
fight,  stood  and  watched,  then  walked  off,” 
the  report  said. 

On  July  9, 2014, Trent’s  family  marked 
the  one-year  anniversary  of  his  death. 


Trent  left  behind  four  children  and  several 
grandchildren. 

“He  was  our  protector,”  said  his  daugh- 
ter, Jolene  Trent.  “When  we  lost  that, 
everything  just  went  bad  for  us.  My  kids  ... 
they  miss  him  and  ask  me  where  their  Pa- 
paw  is.  And  I tell  them  Papaw  is  in  heaven.” 

The  charges  against  Hickman  and 
Howell  remain  pending.  Asked  about 
Trent’s  death,  Kentucky  River  Regional  Jail 
Administrator  Tim  Kilburn  said  the  two 
guards  had  “made  a mistake.”  He  added, 
“We  don’t  want  one  negative  incident  to 
define  everybody  here  at  the  jail.”  Ft 

Sources:  www.claiborneprogress.net,  www. 
tct2.  com,  www.  wkyt.  com 
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California:  Private  Medical  Provider  can  be  Liable  for 
ADA  Violations;  Class-action  Suit  Settles 


A California  federal  district  court 
held  in  September  2014  that  a jail’s 
private  medical  provider  may  be  held  li- 
able under  Title  III  of  the  Americans  with 
Disabilities  Act  (ADA);  the  class-action 
lawsuit  later  settled,  with  the  jail  agreeing 
to  make  a number  of  policy  changes. 

At  issue  was  a complaint  that  al- 
leged the  Monterey  County  Jail  (MCJ) 
had  substandard  conditions  that  included 
“violence  due  to  understaffing,  over- 
crowding, inadequate  training,  policies, 
procedures,  facilities,  and  prisoner  clas- 
sification; inadequate  medical  and  mental 
health  care  screening,  attention,  distribu- 
tion, and  resources;  and  lack  of  policies 
and  practices  for  identifying,  tracking, 
responding,  communicating,  and  provid- 
ing accessibility  for  accommodations  for 
prisoners  with  disabilities.”  [See:  PLN, 
June  2014,  p.  1 ] . 

The  defendants,  including  the  County 
of  Monterey,  Monterey  County  Sheriff’s 
Office  and  California  Forensic  Medical 
Group  (CFMG),  filed  motions  to  dismiss. 
MCJ  frequently  houses  more  than  1,100 
prisoners;  the  majority  are  pretrial  detainees 
who  stay  an  average  30-40  days. 

Health  care  at  the  facility  is  provided 
under  a contract  with  CFMG,  which  is 
responsible  for  determining  “the  method, 
details,  and  means  of  performing  ser- 
vices.” The  complaint  in  the  class-action 
suit  listed  eight  causes  of  action  and 
named  2 1 prisoners  and  former  prisoners 
as  plaintiffs. 

The  defendants  argued  that  the  plain- 
tiffs “who  are  no  longer  incarcerated  do  not 
have  standing  for  mootness  and  for  lack  of 
redressability  because  they  are  no  longer 
subject  to  the  conditions  they  challenge.” 
The  plaintiffs  countered  that  “they  qualify 
for  the  transitory  exception,  under  which  a 
named  plaintiff  need  only  have  standing  at 
the  time  they  enter  the  dispute.” 

The  district  court  agreed  with  the 
latter  argument.  “On  balance,  the  court 
is  persuaded  that  the  short  average  length 
of  stay  of  prisoners  in  the  putative  class 
and  the  plodding  speed  of  legal  action 
qualify  plaintiffs  for  the  inherently  transi- 
tory exception.”  It  noted  that  the  average 


by  David  M.  Reutter 

stay  at  the  jail  of  34  days  was  too  short  to 
resolve  the  litigation,  which  was  already 
two  years  old.  Further,  the  plaintiffs  may 
be  subject  to  the  same  jail  conditions  if 
re-incarcerated. 

CFMG  moved  to  dismiss  the  plaintiffs’ 
ADA  claim  because  the  company  “does  not 
own,  lease,  or  operate  a place  of  public  ac- 
commodation.” It  argued  that  it  is  merely 
an  independent  contractor  and  neither  the 
jail  nor  its  medical  services  are  open  to 
the  public. 

The  plaintiffs  countered  that  CFMG 
is  a provider  of  a public  accommodation 
in  that  it  “operates  a professional  office 
of  health  care  provider,  hospital,  or  other 
service  establishment”  within  MCJ,  which 
fits  in  the  “services  establishment”  category 
of  the  ADA.  Moreover,  they  argued  CFMG 
is  not  insulated  from  liability  under  the 
ADA  because  its  health  care  facilitates  at 
MCJ  are  not  open  to  the  general  public,  as 
it  is  the  “sole  provider”  of  medical  services 
at  the  jail. 

The  district  court  held  that  CFMG 
operates  a place  of  public  accommodation 
for  purposes  of  the  ADA.  The  “expansive 
purpose”  of  the  ADA,  the  court  wrote,  is 
to  reach  all  “critical  areas”  of  society  that 
persons  with  disabilities  face,  and  two  of 
those  were  involved  in  this  case.  Addition- 
ally, the  same  district  court  had  recently 
ruled  that  a private  provider  of  jail  health 
care  services  could  face  claims  for  dis- 
ability discrimination.  See:  Wilkens-Jones 
v.  County  of  Alameda,  859  F.Supp.2d  1039 
(N.D.  Cal  2012).  As  such,  the  court  denied 
the  defendants’  motions  to  dismiss. 

Previously,  the  district  court  had 
certified  a class  defined  as  “all  adult  men 
and  women  who  are  now,  or  will  be  in 
the  future,  incarcerated  in  the  Monterey 
County  Jail.”  The  court  also  certified  a 
sub-class  of  “all  qualified  individuals 
with  a disability,  as  that  term  is  defined 
in  42  U.S.C.  § 12102,  29  U.S.C.  § 705(9) 
(B),  and  California  Government  Code  § 
12926(j)  and  (m),  and  who  are  now,  or 
will  be  in  the  future,  incarcerated  in  the 
Monterey  County  Jail.” 

The  district  court  entered  a prelimi- 
nary injunction  in  April  2015,  and  the 


following  month  granted  the  parties’ 
stipulated  motion  for  preliminary  approval 
of  a settlement  in  the  class-action  suit. 
The  proposed  settlement  provides  that 
the  parties  shall  “develop  Implementation 
Plans  ...  for  improvement  of  care,  services, 
programs,  and  activities  at  the  Jail.”  Those 
include  intake  screenings,  such  as  screen- 
ings for  TB  and  MRSA;  infection  control; 
detoxification;  safety  cells  for  prisoners 
with  medical  and  mental  health  care  needs; 
medication  continuity  for  when  prisoners 
enter  the  jail;  staffing  levels  for  both  se- 
curity and  clinical  staff;  medical,  mental 
health  and  dental  treatment;  violence 
reduction  (which  may  include  the  instal- 
lation of  video  cameras);  and  services  for 
prisoners  with  disabilities. 

Further,  “expert  monitors  will  be  re- 
tained to  monitor  Defendants’  compliance” 
with  the  terms  of  the  settlement  agreement 
with  respect  to  medical,  mental  health  and 
dental  care,  as  well  as  ADA  compliance 
and  general  conditions  of  confinement  and 
security.  The  cost  of  the  monitors  will  be 
paid  by  the  defendants,  who  will  also  pay 
the  plaintiffs’  attorney  fees  and  costs  in  an 
amount  not  to  exceed  $4.8  million  - and 
the  defendants  agreed  “not  to  object  to 
plaintiffs’  petition  for  fees  and  expenses  up 
[to]  that  amount.”  In  addition,  the  plaintiffs 
may  petition  the  court  for  up  to  $250,000 
per  year  in  additional  fees  and  expenses 
for  “monitoring  work,  inspections,  ne- 
gotiations, meet  and  confer  processes, 
mediation,  review  of  documents,  and  cor- 
respondence with  class  members.” 

The  settlement  consists  of  a consent 
decree  that  will  be  enforceable  by  the  dis- 
trict court  for  five  years.  A final  approval 
hearing  pursuant  to  F.R.C.R  Rule  23(e)  was 
held  on  August  18,  2015,  and  the  district 
court  approved  the  settlement  that  day.  The 
plaintiffs  were  represented  by  the  law  firm 
of  Rosen  Bien  Galvan  & Grunfeld  LLP, 
and  by  the  Office  of  the  Public  Defender 
for  Monterey  County,  the  ACLU  National 
Prison  Project  and  the  ACLU  of  Northern 
California.  See:  Hernandez  v.  County  of 
Monterey,  U.S.D.C.  (N.D.  Cal.),  Case 
No.  5 : 1 3-cv-02354-PSG;  2014  U.S.  Dist. 
LEXIS  138247.  P 
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Texas  Leads  the  Nation  in  Both  Executions  and  Exonerations 


Texas  has  long  been  notorious  for 
applying  the  death  penalty,  executing 
more  prisoners  than  any  other  state.  Be- 
tween 1976  and  September  1,2015, Texas 
carried  out  528  executions  - nearly  five 
times  as  many  as  neighboring  Oklahoma, 
which  ranked  second  in  the  U.S.  according 
to  the  Death  Penalty  Information  Center. 

More  recently,  however,  Texas  has  be- 
come known  for  the  flip  side  of  the  capital 
punishment  coin  - leading  the  nation  in 
the  number  of  exonerations,  passing  the 
most  generous  compensation  package  for 
wrongfully  convicted  prisoners  of  any  other 
state,  and  enacting  laws  to  help  prevent 
wrongful  convictions  and  hold  prosecutors 
responsible. 

From  1994  to  2014,  Texas  saw  52 
prisoners  exonerated  after  DNA  evidence 
revealed  they  did  not  commit  the  crimes 
for  which  they  had  been  convicted  and 
sentenced,  according  to  the  Innocence 
Project.  Counting  all  wrongful  convic- 
tions, including  those  not  involving  DNA 
evidence,  there  have  been  215  confirmed 
exonerations  in  Texas. 

“The  big  story  for  the  year  is  that  more 
prosecutors  are  working  hard  to  identify 
and  investigate  claims  of  innocence,”  said 
Samuel  Gross,  who  authored  a 2014  report 
for  the  National  Registry  of  Exonerations 
(NRE).  “And  many  more  innocent  defen- 
dants were  exonerated  after  pleading  guilty 
to  crimes  they  did  not  commit,”  he  added. 

“Judging  from  known  exonerations  in 
2014,  the  legal  system  is  increasingly  willing 
to  act  on  innocence  claims  that  have  often 
been  ignored:  those  without  biological 
evidence  or  with  no  perpetrator  who  can 
be  identified  because  in  fact  no  crime  was 
committed;  cases  with  comparatively  light 
sentences;  and  judgments  based  on  guilty 
pleas  by  defendants  who  accepted  plea 
bargains  to  avoid  pre-trial  detention  and 
the  risk  of  harsher  punishment  after  trial,” 
the  NRE  report  stated. 

A number  of  Texas  death  row  exoner- 
ees  joined  a gathering  of  those  who  support 
abolishing  the  death  penalty  at  a “Day  of 
Innocence”  rally  on  March  3,  2015  at  the 
Texas  State  Capitol. 

“Texans  have  become  less  and  less 
confident  in  the  legal  systems  to  protect  the 
innocent,”  state  Rep.  Harold  Dutton  told 


by  Matt  Clarke 

the  gathering.  “Texas  has  not  fixed  its  legal 
processes,  so  that  we  cannot  guarantee  some- 
one who  is  innocent  does  not  get  executed.” 
Dutton  has  filed  legislation  to  abolish  capital 
punishment  in  Texas  during  every  legislative 
session  for  the  past  dozen  years. 

Among  others  attending  the  rally  was 
Sabrina  Butler,  the  only  woman  in  the  U.S. 
sentenced  to  death  and  later  exonerated. 
Butler  served  six-and-a-half  years  in  prison 
for  killing  her  baby  in  1990,  when  she  was 
17  years  old. 

“They  pretty  much  knew  what  they 
wanted  to  do  before  they  saw  me,”  Butler  said 
about  her  trial  and  conviction.  “He  stopped 
breathing,  and  I tried  to  apply  CPR  and  ap- 
plied it  the  wrong  way,”  she  stated.  It  was  only 
later  that  doctors  discovered  her  baby  suffered 
from  a disease  which  resulted  in  the  damage 
police  suspected  was  caused  by  Butler. 

Twenty-seven  states  and  the  District  of 
Columbia  pay  compensation  to  people  who 
were  wrongfully  convicted  and  exonerated; 
on  average,  65%  of  exonerees  nationwide 
have  received  compensation.  But  no  state 
offers  a package  as  generous  as  in  Texas. 

From  1992  to  2013, Texas  officials  paid 
more  than  165  million  to  exonerated  former 
prisoners.  The  current  compensation  plan 
results  from  the  2009  Tim  Cole  Act,  named 
after  a prisoner  who  died  while  still  trying  to 
prove  he  was  wrongfully  convicted  of  rape. 
He  was  exonerated  posthumously.  The  Act 
provides  for  a lump  payment  of  $80,000  for 
each  year  of  wrongful  incarceration  plus  an 
$80,000  annual  annuity,  100  hours  of  free 
college  tuition  and  free  health  insurance  at 
the  same  level  provided  to  state  employees. 
[See:  PLN,  Dec.  2009,  p.26;  July 2009, p.  12]. 

In  comparison,  compensation  paid  to 
exonerees  in  other  states  ranges  from  a flat 
rate  in  Wisconsin  - $25,000  regardless  of 
length  of  imprisonment  - to  Vermont’s 
$30,000  to  $60,000  per  year  of  wrongful 
incarceration.  Compensation  statutes  in 
some  states  are  more  stringent  than  in 
others;  Florida,  for  example,  has  a “clean 
hands”  provision  that  prohibits  payments  to 
anyone  who  has  a prior  felony  conviction, 
even  if  they  are  later  wrongfully  convicted 
of  another  crime.  [See:  PLN,  Aug.  2011, 
p.30;  Sept.  2010, p.27]. 

According  to  a November  23,  2014 
news  article  in  the  Tulsa  World,  only  six  of 


28  wrongfully  convicted  people  in  Okla- 
homa have  received  any  money  from  the 
state  - including  just  one  of  six  former  death 
row  prisoners  who  were  exonerated. 

Statewide,  compensation  for  exoner- 
ees in  Texas  reached  a peak  of  almost  $22 
million  in  2010,  dropping  to  just  over  $19 
million  in  2012. 

“The  justice  system  in  Texas  has  fun- 
damental flaws,  and  this  is  the  result,”  said 
state  Sen.  Rodney  Ellis,  referring  to  the 
large  cost  of  compensation  and  legislation 
that  has  been  proposed  to  address  issues  re- 
lated to  wrongful  convictions.  “At  this  point, 
I don’t  think  anyone  can  seriously  doubt 
that  we  have  a problem  - a big  problem.” 

If  Tim  Cole  became  the  rallying  cry 
for  lawmakers  to  increase  compensation 
for  the  wrongfully  convicted,  then  Michael 
Morton  was  the  embodiment  of  the  move 
to  prevent  future  miscarriages  of  justice.  In 
2011,  DNA  evidence  exonerated  Morton 
in  the  1987  murder  of  his  wife;  he  has 
since  become  an  outspoken  advocate  for 
changing  Texas  laws  to  prevent  wrongful 
convictions  and  to  hold  prosecutors  ac- 
countable for  their  misconduct. 

One  such  measure  requires  that  all 
evidence  in  a criminal  trial  be  fully  disclosed 
and  not  hidden  by  prosecutors  or  the  police. 
The  bill  makes  prosecutors  criminally  liable 
for  suppressing  exculpatory  evidence. 

The  legislation  draws  directly  on 
Morton’s  own  experience.  A court  of 
inquiry  investigation  into  misconduct  by 
former  Williamson  County  prosecutor 
Ken  Anderson  revealed  there  was  a delib- 
erate “concealment  of  evidence”  that  was 
“intended  to  defraud  the  court”  in  order 
to  obtain  Morton’s  conviction.  Anderson 
was  subsequently  charged  with  criminal 
contempt,  fabricating  evidence  and  other 
offenses;  he  pleaded  no  contest,  surrendered 
his  law  license  and  served  five  days  in  jail. 
[See:  PLN,  Nov.  2014,  p.l]. 

In  1984,  James  Curtis  Williams  and 
Raymond  Jackson,  two  black  men,  were 
convicted  of  pistol  whipping  and  raping  a 
white  woman  in  Dallas,  and  sentenced  to 
life  in  prison.  Jackson  was  paroled  in  2010, 
followed  by  Williams  in  2011.  The  Dallas 
Conviction  Integrity  Unit,  a creation  of 
then-Dallas  County  District  Attorney  Craig 
Watkins,  accepted  their  requests  for  DNA 
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testing.  The  tests  not  only  showed  that  nei- 
ther man  had  committed  the  rape,  but  also 
generated  a DNA  hit  on  two  other  men  who 
were  in  prison  on  unrelated  charges.  Jackson 
and  Williams  were  officially  exonerated  in 
2012.  Both  received  compensation. 

On  June  25, 1980,  Anthony  Massingill 
was  convicted  of  aggravated  robbery  and 
aggravated  rape.  He  served  34  years  before 
being  exonerated  on  October  17,2014.  His 
conviction  hinged  on  an  eyewitness  who 
mistakenly  identified  him  as  the  perpetra- 
tor; according  to  the  Innocence  Project, 
eyewitness  misidentification  is  the  leading 
cause  of  false  convictions  that  eventually 
lead  to  exonerations. 

The  Innocence  Project  cites  “unvali- 
dated or  improper  forensic  science”  as  the 
second  leading  factor  responsible  for  nearly 
half  the  wrongful  convictions  nationwide. 
It’s  the  reason  why  Rickey  Dale  Wyatt 
was  officially  exonerated  on  December  18, 
2014  after  being  convicted  of  aggravated 
rape.  Wyatt  served  33  years  in  the  Texas 
Department  of  Criminal  Justice  before  he 
was  declared  innocent. 

Of  the  prisoners  in  Texas  exonerated 
by  DNA  evidence,  nearly  half  originated 


in  Dallas  County,  home  of  the  Southwest 
Institute  of  Forensic  Sciences,  the  labora- 
tory used  by  both  the  Dallas  police  and 
sheriff’s  departments  to  conduct  tests  on 
biological  evidence.  Authorities  in  Dallas 
preserve  crime  scene  evidence  for  decades, 
which  allows  for  re-testing. 

The  wrongfully  convicted  in  Dallas 
also  had  a sympathetic  ear  in  the  District 
Attorney’s  office.  Craig  Watkins,  the  first 
African-American  elected  to  that  office, 
had  a reputation  for  aggressively  pushing 
for  the  exoneration  of  people  with  credible 
claims  of  innocence.  He  was  defeated  in  his 
re-election  bid  on  November  5,2014  after 
eight  years  in  office. 

Sadly,  despite  Texas’  extensive  experi- 
ence with  wrongful  convictions  - including 
13  exonerations  in  which  people  had  been 
sentenced  to  death  - the  capital  punishment 
machinery  grinds  on.  Texas  had  ten  execu- 
tions in  2014,  more  than  any  other  state. 

Sources:  Texas  Monthly , Austin  American- 
Statesman , www.innocenceproject.org,  www. 
latimes.com,  www.sacurrent.com,  www. 
dallasnews.  com,  www.  deathpenaltyinfo.  org, 
www.law.umich.edu,  Tulsa  World 
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CCA  Prison  in  Ohio  Loses  BOP  Contract 


HE  PRIVATELY-OWNED  NORTHEAST 

Ohio  Correctional  Center  (NOCC) 
in  Youngstown  no  longer  holds  prisoners 
for  the  Bureau  of  Prisons  (BOP)  after 
the  federal  agency  declined  to  renew  its 
contract  with  Corrections  Corporation  of 
America  (CCA). 

According  to  CCA,  around  1,400 
BOP  prisoners  and  580  detainees  for  the 
U.S.  Marshals  Service  were  housed  at  the 
2,016-bed  facility.  The  prison  employed 
about  400  people. 

The  non-renewal  of  the  two-year 
contract  between  CCA  and  the  BOP  was 
announced  in  late  December  2014,  and  the 
contract  expired  in  May  2015.  The  BOP’s 
new  contract,  with  CCA  competitor  GEO 
Group,  is  worth  $792.3  million  and  lasts  for 
at  least  four  years  with  options  to  extend 
up  to  10  years. 

The  BOP  prisoners  at  NOCC 
were  transferred  to  the  GEO-operated 
Moshannon  Valley  Correctional  Center  in 
Philipsburg,  Pennsylvania  and  Great  Plains 
Correctional  Facility  in  Elinton,  Oklahoma. 
NOCC  will  continue  to  house  detainees 
for  the  U.S.  Marshals  under  a contract  that 
expires  in  2018;  however,  that  small  popula- 
tion is  unlikely  to  sustain  the  facility  over 
the  long-term. 

The  decision  to  award  the  BOP  con- 
tract to  GEO  Group  did  not  sit  well  with 
local  officials.  Mahoning  County  Com- 
missioner Dave  Ditzler  blamed  President 
Obama:  “He’s  a Democrat,  you  know  this  is 
a Democratic  area  and  the  two  prisons  that 
they’re  moving  the  individuals  to  are  both 
in  Republican-held  congressional  districts.” 

Ohio  Congressman  Tim  Ryan  said  he 
was  “disappointed”  with  the  BOP’s  deci- 
sion but  vowed  to  find  new  contracts  for 
the  facility.  “It’s  not  over  until  it’s  over,”  he 
stated.  “There  are  other  federal  contracts 
out  there;  I think  other  opportunities  that 
we  can  start  pursuing.  We’re  just  not  going 
to  let  go  as  easily  as  some  may  want  us  to.” 

Ryan’s  concern  was  for  the  local  econ- 
omy that  depends  on  NOCC  - and  his 
CCA-employed  constituents  in  the  district 
where  the  prison  is  located,  no  doubt.  Not 
only  will  the  loss  of  the  contract  result  in 
layoffs,  it  will  decrease  the  $1.9  million  the 
City  ofYoungstown  and  local  school  district 
receive  from  income  and  property  taxes.  In 
May  2015,  CCA  announced  103  job  termi- 
nations due  to  the  BOP  contract  loss. 


The  company  said  it  will  “actively 
market  the  facility  to  provide  solutions  for 
new  government  partners.”  Meanwhile, 
Youngstown  Mayor  John  A.  McNally  said 
CCA  had  requested  a debriefing  to  learn 
why  the  contract  was  not  renewed.  The 
BOP’s  decision  was  likely  due  in  part  to 
cost;  CCA  charged  $69.72  per  prisoner 
per  diem,  while  GEO  is  charging  $65.22 
per  diem  at  the  Moshannon  Valley  Cor- 
rectional Center. 

Before  the  BOP  contract  was  shifted 
to  GEO  Group,  CCA  had  set  up  a website 
where  Youngstown  residents  could  submit 
letters  urging  federal  officials  to  renew  the 
contract  at  NOCC.  The  local  newspaper, 
the  Youngstown  Vmdicator,  abandoning  all 
pretense  of  impartiality  in  its  news  report- 
ing, strongly  supported  renewal  of  the  BOP 
contract  - though  criticized  CCA  after  the 
contract  went  to  GEO  Group. 

The  ACLU  of  Ohio  opposed  renewing 
the  contract. 

“We  are  pleased  that  the  Bureau  of 


Two  Mississippi  businessmen,  Irb 
Benjamin,  69,  and  Sam  Waggoner,  61, 
face  federal  charges  in  connection  with  a 
scheme  in  which  kickbacks  were  paid  to 
former  Mississippi  Department  of  Correc- 
tions (MDOC)  Commissioner  Christopher 
B.  Epps  in  return  for  the  awarding  of  state 
and  county  contracts  to  Mississippi  Cor- 
rectional Management  (MCM)  and  Global 
TePLink  (GTL). 

According  to  court  documents,  Wag- 
goner, a paid  consultant  for  GTL,  the 
nation’s  largest  prison  phone  service  pro- 
vider, received  from  the  company  “five  (5) 
percent  of  all  revenue  generated  by  the 
inmate  telephone  services  contracts  it  had 
with  the  state  of  Mississippi.” 

In  turn,  Waggoner  allegedly  provided 
bribes  to  Epps.  According  to  federal  pros- 
ecutors, “Specifically,  on  or  about  July  30, 
2014,  and  on  or  about  August  26,  2014, 
the  defendant,  Sam  Waggoner,  paid 
kickbacks  in  the  form  of  cash  generated 
by  his  monthly  commission  from  GTL 
to  Christopher  B.  Epps,”  in  violation  of 


Prisons  listened  to  our  concerns  about  the 
mismanagement  of  the  facility  and  mis- 
treatment of  prisoners,  and  decided  not  to 
renew  its  contract  with  CCA,”  said  ACLU 
of  Ohio  senior  policy  director  Mike  Bricker. 
“As  a just  society,  we  have  a responsibility 
to  ensure  that  our  jails  and  prisons  treat  in- 
mates and  detainees  fairly  and  humanely.... 
The  track  record  of  for-profit  prisons  run 
by  CCA  and  other  private  companies  is 
disgraceful,  with  increased  violence  and 
drug  use,  overcrowding,  neglected  medical 
care,  and  deteriorating  facilities.” 

NOCC  had  previously  closed  in  2001. 
As  PLN reported  at  the  time,  when  the  fa- 
cility housed  prisoners  from  the  District  of 
Columbia,  the  closure  followed  the  prison’s 
sordid  history  in  the  1990s,  including  high 
levels  of  violence,  two  homicides,  a class- 
action  lawsuit  and  a mass  escape.  [See:  PLN, 
Aug.  1999,  p.14;  Nov.  15, 1998,  p.6].  H 

Sources:  www.cleveland.com,  www.wfmj. 
com,  www.vindy.com 


18  U.S.C.  § 666(a)(2). 

Prisoners’  rights  advocates,  includ- 
ing the  Human  Rights  Defense  Center 
(HRDC),  the  parent  organization  and 
publisher  of  Prison  Legal  News,  have  long 
been  critical  of  phone  contracts  entered 
into  between  companies  like  GTL  and 
corrections  agencies  that  force  prisoners 
and  their  families  to  pay  exorbitant  phone 
rates.  HRDC/PLN  have  been  instrumental 
in  persuading  the  Federal  Communications 
Commission  to  rein  in  some  of  the  worse 
abuses  in  the  prison  phone  industry,  and 
additional  FCC  reforms,  including  rate  caps 
on  in-state  calls,  are  expected  soon. 

PLN  has  long  maintained  that  the 
lucrative  nature  of  prison  phone  contracts 
and  enormous  amounts  of  money  involved 
are  tempting  inducements  for  unscrupulous 
for-profit  companies  and  greedy  corrections 
officials.  PLN  has  cited  several  examples 
of  such  corruption  in  comments  filed  with 

the  FCC. 

GTL’s  current  prison  phone  contract 
with  the  MDOC,  signed  by  Epps  in  2011, 
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runs  until  2016.  Previously,  PLN  had  to 
sue  both  GTL  and  the  MDOC  to  obtain 
a copy  of  the  state’s  prison  phone  contract. 
[See:  PLN,  April  2011,  p.l]. 

The  indictment  of  MCM  president 
and  former  state  senator  Irb  Benjamin 
alleges  that  he  paid  Epps  to  assist  MCM 
in  obtaining  contracts  with  Alcorn,  Wash- 
ington and  Chickasaw  counties  worth 
hundreds  of  thousands  of  dollars.  MCM 
provided  consulting  services  and  also  oper- 
ated the  counties’ jails.  Benjamin  resigned 
as  warden  of  the  Alcorn  County  Regional 
Correctional  Facility  on  December  1 , 2014, 
following  several  escapes. 

Further,  Carter  Gobal  Fee  Facility 
Management  (CGF)  hired  Benjamin  to 
consult  on  a 2014  MDOC  maintenance 
contract  worth  $4.8  million  that  Epps  ne- 
gotiated. Epps  reportedly  used  his  influence 
to  require  CGF  to  hire  Benjamin,  who  in 
return  gave  him  monthly  kickbacks. 

According  to  the  FBI,  Benjamin  also 
“gave  Epps  bribes  and  kickbacks  in  ex- 
change for  Epps  awarding  or  directing  the 
awarding  of  MDOC  contracts  or  work  to 
Benjamin’s  company ...  [MCM],  to  provide 
alcohol  and  drug  treatment  services  to  in- 


mates at  MDOC  work  centers  in  Alcorn 
and  Simpson  Counties.” 

In  a press  release  announcing  the 
criminal  charges  against  Waggoner  and 
Benjamin,  the  FBI  decried  such  public 
corruption,  stating  “society  will  not  tolerate 
bribery,  kickbacks,  or  other  ‘under-the- 
table’  deals.” 

The  amount  of  revenue  generated 
from  prison  telephone  contracts  must  be 
enormous,  despite  claims  by  phone  compa- 
nies that  they  earn  only  modest  profits;  in 
Mississippi,  not  only  was  GTE  paying  the 
MDOC  a“commission”kickbackof  60%  of 
prison  phone  revenue,  it  also  paid  another 
5%  to  Waggoner,  with  some  of  that  money 
going  to  Epps  in  the  form  of  bribes. 

In  August  2015,  Waggoner  pleaded 
guilty  and  agreed  to  forfeit  $200,000  as 
part  of  his  plea  agreement.  Benjamin  and 
Waggoner  face  maximum  prison  sentences 
of  between  10  and  20  years  on  the  bribery 
and  conspiracy  charges.  Both  remain  free 
on  bond.  See:  United  States  v.  Waggoner, 
U.S.D.C.  (S.D.  Miss.),  Case  Nos.  3:15-cr- 
00069, 3:15-cr-00067. 

Former  MDOC  Commissioner  Epps, 
who  resigned  on  November  1,  2014,  and 


former  state  Rep.  Cecil  McCrory  pleaded 
guilty  to  federal  bribery- related  charges  ear- 
lier this  year  and  await  sentencing.  Epps  had 
also  served  as  president  of  the  American 
Correctional  Association  (ACA). 

“We  will  hold  accountable  under  the 
law  everyone  who  bears  the  responsibility 
of  public  service  and  sells  the  trust  that  has 
been  bestowed  upon  them,”  said  acting  U.S. 
Attorney  Harold  Brittain. 

Sources:  FBI  press  release,  www.msbusiness. 
com,  The  Clarion-Ledger 
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PLN  Settles  Censorship  Suit  against  GEO  Group  at  Indiana  Prison 


In  August  2015,  Prison  Legal  News 
settled  a federal  lawsuit  against  The  GEO 
Group,  the  nation’s  second-largest  for-profit 
prison  company,  over  First  Amendment 
violations  at  the  New  Castle  Correctional 
Facility  in  Indiana. 

PEN  filed  the  suit  in  November  2014 
against  GEO  Group  and  New  Castle 
Superintendent  Keith  Butts.  According  to 
the  complaint,  GEO  had  censored  at  least 
ninety  issues  of  PLN’s  monthly  publication 
mailed  to  prisoners  at  the  facility,  allegedly 
because  “ Prison  Legal  News  contains  ad- 
vertisements from  companies  that  provide 
pen-pal  services  to  prisoners,”  and  “[t]he 
Indiana  Department  of  Correction  has  a 
policy,  applicable  to  New  Castle,  prohibit- 
ing prisoners  from  participating  in  pen-pal 
services.” 

However,  noting  that  state  prisons  in 
Indiana  did  not  censor  its  publication,  PLN 
argued  that  GEO’s  policy  “has  no  rational 
basis  as  many  publications  that  prisoners 
are  allowed  to  receive  contain  advertise- 
ments promoting  the  sale  of  items  and/or 
services  that  the  prisoners  cannot  access.” 
Additionally,  GEO  Group  had  failed  to 
provide  notice  of  its  rejection  and  censor- 
ship of  PLN’s  monthly  publication. 

PLN  sought  monetary  damages,  as 
well  as  declaratory  and  injunctive  relief 
plus  attorney  fees  and  costs.  On  January  22, 
2015,  the  district  court  entered  a consent 
injunction  after  GEO  agreed  not  to  enforce 
the  policy  related  to  pen-pal  ads  while  the 
case  remained  pending. 

The  consent  injunction  stated  that 
“Defendants  are  enjoined  from  reject- 
ing Prison  Legal  News  at  the  New  Castle 
Correctional  Facility  and  from  preventing 
prisoners  at  the  facility  from  receiving  the 
publication  on  the  basis  that  it  contains 
advertisements  for  goods  or  services,  other- 
wise lawful,  which  are  prohibited  by  DOC 
rules. ’’The  consent  injunction  also  required 
GEO  Group  to  provide  notice  when  pub- 
lications sent  to  prisoners  are  rejected,  to 
notify  prisoners  of  the  injunction  and  to 
train  mailroom  stafF  as  to  the  terms  of  the 
injunction. 

“PLN’s  publication  has  been  censored 
many  times  for  a variety  of  reasons,”  stated 
PLN  editor  Paul  Wright.  “Invariably,  as 
in  this  case,  those  reasons  are  a pretext. 
Prison  officials  do  not  like  our  content, 
which  informs  prisoners  about  their  legal 


rights.  But  the  government  - including 
private  government  contractors  such  as 
GEO  Group  - cannot  censor  publications 
just  because  they  don’t  like  what  they  say.” 

GEO  Group  agreed  to  settle  the  law- 
suit; as  part  of  the  settlement,  the  company 
agreed  to  pay  150,000  in  damages,  attorney 
fees  and  costs  within  15  days.  In  its  August 
17,  2015  order  of  dismissal,  the  district 
court  said  that  pursuant  to  the  settlement 
agreement  it  would  continue  to  retain  juris- 
diction over  the  consent  injunction  entered 


The  family  of  Oklahoma  prisoner 
Clayton  Lockett,  whose  botched  ex- 
ecution caused  international  outrage,  filed 
a federal  lawsuit  that  accused  the  doctor 
who  oversaw  the  April  29, 2014  execution 
of  “human  medical  experimentation  in 
torturing  [him]  to  death.”The  district  court 
dismissed  the  case  and  the  family  has  filed 
an  appeal. 

David  Lane,  a civil  rights  attorney,  said 
he  obtained  information  that  Dr.  Johnny 
Zellmer,  an  emergency  room  physician 
at  McAlester  Regional  Medical  Center, 
was  filling  in  for  another  doctor  on  the 
execution  team  on  two  days’  notice  and 
was  poorly  trained  in  execution  protocols. 
Lane  stated,  “I  called  [Zellmer]  and  said, 
‘Dr.  Johnny,  I’m  a civil  rights  lawyer  in 
Denver  and  I have  inside  information  that 
you  participated  in  the  execution  of  Clayton 
Lockett.  If  you  tell  me  you  had  nothing  to 
do  with  that  execution,  I will  not  sue  you,”’ 
Zellmer  reportedly  replied,  “Y’all  have  to 
talk  to  the  prison  about  that.” 

Lockett’s  execution  attracted  wide- 
spread condemnation  after  witnesses 
reported  seeing  him  writhing  and  groaning 
on  the  death  gurney  during  the  lethal  injec- 
tion process. The  drug  used  to  kill  Lockett, 
Midazolam,  had  been  used  in  other  ex- 
ecutions that  did  not  proceed  smoothly, 
including  one  in  Arizona  where  it  took  the 
prisoner  nearly  two  hours  to  die.  Lockett’s 
execution  lasted  almost  45  minutes  and 
involved  failed  IV  lines  and,  according  to 
the  lawsuit,  “a  lack  of  training”  on  the  part 


in  January  2015. 

PLN  was  represented  by  attorneys 
Kenneth  J.  Falk  and  Gavin  M.  Rose  with 
the  ACLU  of  Indiana,  as  well  as  HRDC 
general  counsel  Lance  Weber  and  staff 
attorney  Sabarish  Neelakanta.  See:  Prison 
Legal  News  v.  The  GEO  Group , U.S.D.C. 
(S.D.  Ind.),  Case  No.  l:14-cv-01957-JMS- 
DKL.P 

Sources:  HRDC  press  release  (Sept.  8, 2015), 
hidiajia  Public  Media 


of  Zellmer  and  other  participants.  Although 
Lockett’s  execution  was  eventually  called 
ofF,  he  died  shortly  afterwards  due  to  a 
heart  attack. 

Oklahoma  has  a statute  that  shields 
the  identity  of  execution  team  members, 
but  Lane  argued  he  has  a First  Amendment 
right  to  sue  on  behalf  of  Lockett’s  family.  “I 
know  it  was  Dr.  Zellmer  who  participated 
in  this  execution,  and  to  deny  me  the  right 
to  sue  the  doctor  who  killed  Clayton  Lock- 
ett is  to  deny  his  family  their  civil  rights.” 

Also  named  in  the  suit  were  Oklahoma 
Governor  Mary  Fallin,  DOC  director  Rob- 
ert C.  Patton,  State  Penitentiary  Warden 
Anita  Trammell  and  various  unidentified 
members  of  the  execution  team. 

The  defendants  filed  a motion  to  dis- 
miss, and  the  district  court  stayed  discovery 
pending  the  resolution  of  the  motion.  On 
June  23,2015,  the  court  entered  judgment 
in  favor  of  the  defendants,  dismissing  all 
claims  against  them. 

The  district  court  held  that  “Eleventh 
Amendment  immunity  precludes  claims 
for  monetary  damages  against  state  officials 
sued  in  their  official  capacity,  as  such  claims 
are  essentially  ones  against  the  State  itself. 
Therefore,  to  the  extent  the  complaint  as- 
serts official  capacity  claims  against  these 
defendants,  they  must  be  dismissed  based 
on  Eleventh  Amendment  immunity.” 

The  other  claims,  including  a claim 
related  to  the  use  of  compounded  drugs 
in  the  execution,  were  dismissed  based 
on  qualified  immunity.  “[T]he  claimed 
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constitutional  violations  asserted  here  as 
to  Mr.  Lockett  are  not  based  on  standards 
that  were  ‘clearly  established’  at  the  time 
of  his  execution,”  the  court  wrote.  “The  law 
therefore  recognizes  that  these  defendants 
should  not  be  held  personally  liable  for  any 
violation  which  may  have  occurred.” 

The  court  said  “hyperbolic  allegations” 
in  the  complaint  that  used  terms  such  as 


torture  were  “bombast”  and  “conclusory.” 

“It  is  an  absolute  travesty  that  the 
judge  believes  that  when  you  torture  a man 
to  death  and  engage  in  human  medical 
experimentation,  as  doctor  Johnny  Zellmer 
did  on  Clayton  Lockett,  that  somehow 
that  does  not  state  any  claim  under  the 
Constitution  of  the  United  States  of 
America,”  Lane  said. 


Lockett’s  family  filed  an  appeal  with 
the  Tenth  Circuit  in  July  2015,  which 
remains  pending.  See:  Lockett  v.  Fallin, 
U.S.D.C.  (W.D.  Okla.),  Case  No.  5:14-cv- 
01119-HE.P1 

Additional  sources:  www.theguardiaji.com, 
www.  tulsaworld.  com,  www.  courthousenews. 
com,  The  Oklahoman 


New  Mexico  County  Jail  Pays  $1 .5  Million  to  Mentally  III  Prisoner 


In  February  2014,  Valencia  County, 
New  Mexico  agreed  to  pay  11.5  million 
to  settle  a federal  civil  rights  complaint  al- 
leging deliberate  indifference  to  a prisoner’s 
known  physical  and  mental  illnesses. 

Jan  Green,  50,  was  arrested  in  July  2009 
on  a domestic  violence  complaint.  Prior  to 
her  arrest,  Green  had  been  employed  and 
maintained  family  ties  despite  battling 
mental  health  problems;  she  had  a recur- 
rence of  anti-social  behavior  and  was  jailed 
at  the  Valencia  Detention  Center  (VDC). 

A note  placed  in  her  VDC  file  recom- 
mended that  she  be  seen  by  a psychiatrist 
immediately,  but  instead  jail  staff  pepper- 
sprayed  her  and  placed  her  in  solitary 
confinement.  According  to  Green’s  subse- 
quent lawsuit,  during  the  several  weeks  she 
spent  at  the  jail  prior  to  her  release  she  was 
never  examined  by  a psychiatrist. 

Two  months  later  she  was  again  ar- 
rested on  suspicion  of  committing  an  act 
of  domestic  violence,  placed  in  solitary 
confinement  and  denied  psychiatric 
treatment.  According  to  her  complaint, 
her  “mental  condition  continued  to 
deteriorate,”  but  after  a month  she  was 
transferred  to  a facility  in  Santa  Fe  where 
she  did  receive  proper  medication  and 
mental  health  care. 

Unfortunately  Green  was  later  sent 
back  to  VDC,  where  her  psychiatric  con- 
dition again  deteriorated,  resulting  in  her 
being  found  incompetent  to  stand  trial.  Her 
daughter  and  other  family  members  were 
not  allowed  to  visit  her  during  this  time. 

Green  remained  in  pretrial  confine- 
ment for  two  years  and  was  shuttled 
between  VDC  and  other  facilities  while 
her  mental  and  physical  health  went  largely 
untreated,  until  her  family  threatened  legal 
action.  She  was  finally  transferred  to  the 
New  Mexico  Behavioral  Health  Institute 
(NMBHI),  where  she  received  an  accurate 


by  Derek  Gilna 

diagnosis,  proper  psychiatric  medication, 
and  began  a rapid  physical  and  mental 
recovery.  Although  three  months  later  she 
was  transferred  back  to  VDC,  she  contin- 
ued receiving  the  medication  prescribed  at 

NMBHI. 

Green’s  lawsuit  highlighted  the  fact 
that  VDC  was  an  old,  outdated  facil- 
ity with  leaky  plumbing,  deteriorating 
walls  and  primitive  facilities,  described 
by  a county  commissioner  as  a “hell- 
hole.” Further  aggravating  the  physical 
shortcomings  of  the  jail  was  the  in- 
ability or  unwillingness  of  VDC  staff  to 
properly  care  for  Green’s  physical  and 
mental  health  needs.  Green  accused 
VDC  Warden  Joe  Chavez  of  a pattern  of 
deliberately  indifferent  treatment  during 
her  time  in  custody,  which  extended  from 
her  arrest  to  the  dismissal  of  the  charges 
against  her  three  years  later. 

Prior  to  agreeing  to  settle  the  case  for 
11.5  million,  the  Valencia  County  Board 
of  Commissioners  filed  a third-party  com- 
plaint against  New 
Mexico  Quickcare 
LLC,  the  estate  of 
Dr.  Blanca  Badillo- 
Castro,  and  Valencia 
Family  Medicine 
and  Express  Care, 
which  had  provided 
healthcare  services 
at  VDC  during  the 
time  Green  was  in- 
carcerated. 

Evidentiary 
hearings  were  held 
in  April  and  Au- 
gust 2015,  and  on 
September  4,  2015 
a magistrate  judge 
recommended  that 
default  judgment  be 


entered  against  the  third-party  defendants 
and  for  the  county  in  the  amount  of  11.5 
million  plus  almost  $100,000  in  attorneys’ 
fees.  A final  judgment  in  the  third-party 
complaint  has  not  yet  been  entered,  and 
the  case  remains  pending.  See:  Green  v. 
Chavez,  U.S.D.C.  (D.  NM),  Case  No. 
l:12-cv-01260-MCA-KBM.  PI 
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Texas  Prison  Guard  Union  Urges  Death  Row  Reforms 


IN  A MOVE  THAT  SURPRISED  MANY  IN 
the  prison  reform  community,  the  presi- 
dent of  the  local  chapter  of  a Texas  prison 
guards’  union  wrote  a letter  to  the  Texas 
Department  of  Criminal  Justice  (TDCJ)  on 
January  20, 2014,  urging  officials  to  intro- 
duce major  reforms  in  the  state’s  handling 
of  death  row  prisoners. 

Lance  Lowry,  president  of  Huntsville’s 
Local  3807  of  the  American  Federation  of 
State,  County  and  Municipal  Employees 
(AFSCME),  wrote  the  letter  amid  the 
TDCJ’s  review  of  conditions  at  the  Polun- 
sky  Unit  in  Livingston,  where  Texas  death 
row  prisoners  are  held. 

Prisoners  at  Polunsky  are  housed  in 
solitary  confinement,  confined  to  their  cells 
23  hours  a day.  “Recreation”  comes  in  the 
form  of  exercise  one  hour  per  day,  alone  in  a 
dog-run  type  enclosure.  Televisions  are  not 
permitted,  nor  are  prisoners  allowed  to  use 
the  telephone  or  participate  in  education, 
work  or  religious  programs. 

While  a three-tiered  classification 
system  allows  some  condemned  prisoners 
a radio  and  occasional  non-contact  visits,  all 
prisoners  remain  on  death  row  until  their 
execution  or,  in  the  rare  case,  release,  for 
several  decades  on  average. 

According  to  Lowry,  the  draconian 
conditions  at  Polunsky  are  a “knee-jerk  re- 
action” to  a 1998  escape  from  death  row,  in 
which  convicted  murderer  Martin  Gurule 
escaped  only  to  drown  in  a stream  nearby. 
Six  months  later,  the  death  row  prisoners 
at  the  Ellis  Unit  in  Huntsville  were  moved 
to  Polunsky. 

“This  has  not  been  a positive  thing 
for  the  inmates  or  the  staff,”  Lowry 
said.  “There  has  been  increased  aggres- 
sion toward  the  officers.”  In  his  letter 
to  the  TDCJ,  Lowry  wrote  that  “staff 
incompetency  and  lack  of  proper  security 
equipment”  were  the  biggest  factors  in 
the  1998  escape.  As  a result,  “the  agency 
ignored  the  root  of  the  problem,”  and  in 
the  current  death  row  management  model, 
“inmates  have  very  few  privileges  to  lose 
and  staff  become  easy  targets.” 

The  AFSCME  letter  called  for  greater 
privileges  to  be  used  as  a management  tool. 
Certain  death  row  prisoners  “should  be 
housed  two  offenders  to  a cell  and  [given] 
privileges  such  as  work  assignments  and 


by  Christopher  Zoukis 

allowed  TV  privileges  by  streaming  over- 
the-air  television  to  a computer  tablet 
using  a closed  Wi-Fi  network.”  Lowry 
added,  “Lack  of  visual  or  auditory  stimu- 
lation results  in  increased  psychological 
incidents  and  results  in  costly  crisis  man- 
agement.” 

A coalition  of  prisoners’  rights  ad- 
vocates including  mental  health  groups, 
religious  organizations,  security  experts 
and  civil  rights  activists  also  sent  a letter 
to  TDCJ  officials  urging  similar  reforms. 
The  National  Alliance  on  Mental  Illness 
(NAMI)  said  the  TDCJ’s  current  system 


A CIVIL  RIGHTS  COMPLAINT  FILED 

against  officials  at  the  Two  Bridges 
Regional  Jail  in  Wiscasset,  Maine  was  dis- 
missed by  a federal  court,  even  after  a male 
guard  admitted  to  improperly  touching  a 
female  prisoner.  The  guard,  Brian  Bossie, 
a probationary  employee  who  no  longer 
works  at  the  facility,  pleaded  guilty  in  April 
2012  to  sexually  assaulting  former  prisoner 
Amanda  Hayes. 

Following  Bossies  plea,  a charge  of 
unlawful  sexual  touching  was  dropped  and 
the  assault  charge  was  later  dismissed  as 
part  of  a deferred  prosecution. 

Hayes,  34,  filed  suit  in  2013  under 
28  U.S.C.  § 1983,  alleging  that  Bossies 
supervisors  at  the  jail,  Col.  Mark  Westrum 
and  Lt.  Richard  Thompson,  were  aware 
of  his  unwanted  advances  towards  Hayes 
and  other  female  prisoners.  According  to 
the  complaint,  “Throughout  the  month 
of  September  2011,  Officer  Bossie  made 
several  sexual  comments  and  remarks  to 
Ms.  Hayes,  ...  requested  that  Ms.  Hayes 
be  naked  when  he  did  cell  checks, ...  [and 
these]  sexual  comments  and  remarks  to  Ms. 
Hayes  were  unwelcomed  and  unprovoked 
by  Ms.  Hayes  and  frightened  her.” 

The  lawsuit,  which  sought  damages 
against  the  jail  and  its  supervisory  staff, 
was  originally  filed  in  Lincoln  County 
Superior  Court  and  transferred  to  U.S.  Dis- 
trict Court.  After  the  transfer,  a settlement 


of  long-term  solitary  confinement  causes 
suicide,  depression,  paranoia,  psychosis  and 
other  anti-social  behaviors.  “Sticking  with 
the  status  quo  is  alarming,”  stated  NAMI 
policy  coordinator  Greg  Hansch. 

TDCJ  spokesman  Jason  Clark  said  the 
agency  is  “currently  reviewing  and  updating 
the  [department’s]  Death  Row  Plan.”  As 
of  September  9, 2015,  six  women  and  247 
men  were  awaiting  execution  in  Texas. 

Sources:  http://ccrjustice.org,  www.huff- 
ingtonpost.com,  www.msnhc.com,  www. 
texasobserver.  org,  www.  texastribune.  org 


was  reached  between  the  parties  wherein 
Hayes  dismissed  her  claims  against  the  jail, 
Westrum  and  Thompson. 

Although  the  defendants  argued  they 
had  been  vindicated,  the  dismissal  appeared 
to  be  more  a recognition  by  Hayes’ attorneys 
that  it  would  have  been  difficult  to  prove 
supervisory  officials  had  knowledge  of  and 
failed  to  take  corrective  action  regarding 
Bossie ’s  improper  conduct. 

Lead  plaintiff’s  attorney  Hunter  Tz- 
ovarras  said  that  at  the  time  the  lawsuit  was 
filed,  “there  was  merit  to  the  charge  and 
allegations  [against]  the  higher-ups.  We 
agreed  to  settle  but  it  doesn’t  change  the 
fact  that  Mr.  Bossie  pleaded  guilty  to  the 
assault  charge.  I think  all  I can  add  about 
why  [Ms.  Hayes]  agreed  to  settle  the  case 
is  she  felt  rather  than  continue  on  with  the 
litigation  process,  she  agreed  it’d  be  in  her 
best  interest  to  reach  a settlement  agree- 
ment now  and  obtain  some  closure  with 
this  incident.” 

Under  the  settlement,  Hayes  did  not 
receive  any  monetary  compensation  and 
was  not  required  to  pay  the  jail’s  costs  in  the 
case.  See:  Hayes  v.  Two  Bridges  Regional Jail, 
U.S.D.C.  (D.  Maine),  Case  No.  2:13-cv- 
00288-NT.  H 

Sources:  Bangor  Daily  News,  www. 
boothbayregister.  com,  www.  lincolncounty- 
newsonline.  com 
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PLN  Prevails  in  Censorship  Suit  against  Virginia  Beach  Sheriff's  Office 


In  March  2015,  the  U.S.  District 
Court  for  the  Eastern  District  of  Virginia 
granted  summary  judgment  in  favor  of 
Prison  Legal  News  (PLN)  against  the  Vir- 
ginia Beach  Correctional  Center  ( VBCC), 
and  granted  declaratory  and  injunctive 
relief.  Further,  the  court  later  awarded  over 
$93,000  in  attorneys’ fees  and  costs. 

From  May  2012  through  August  2012, 
the  VBCC  mailroom  rejected  all  issues  of 
PLN  sent  to  prisoners  at  the  facility,  but 
failed  to  provide  proper  notice  to  PLN  or 
conduct  a proper  review  of  such  censorship 
decisions  when  they  were  appealed.  VBCC 
claimed  that  PLN’s  publication  violated  a 
variety  of  institutional  policies,  including 
ads  that  contained  “sexually  explicit  mate- 
rial ...  ordering  forms  with  prices,  catalogs 
[and]  brochures.” 

PLN  filed  suit  against  Sheriff  Kenneth 
Stolle,  accusing  the  Virginia  Beach  Sheriff’s 
Office  (VBSO)  of  First  Amendment  and 
due  process  violations.  [See:  PLN,  Oct. 
2013, p. 47].  In  December  2014  the  district 


by  Gary  Hunter 

court  upheld  the  VBSO’s  policy  of  banning 
publications  “that  contain  ‘ordering  forms’ 
with  prices, ’’but  reserved  judgment  as  to  the 
claim  related  to  sexually  explicit  materials. 

Before  the  court  could  make  a final 
ruling,  the  VBSO  changed  the  jail’s  mail 
policy  twice  in  an  effort  to  obfuscate  their 
constitutional  violations.  They  then  filed  for 
summary  judgment,  arguing  the  case  was 
moot  due  to  the  policy  changes. 

PLN  filed  its  own  summary  judgment 
motion,  arguing  the  case  was  not  moot 
because  the  VBSO  was  free  to  return  to 
its  unconstitutional  practices  if  the  district 
court  did  not  make  a final  ruling  on  the 
original  policy.  The  court  agreed. 

On  March  31,  2015,  upon  granting 
PLN’s  summary  judgment  motion,  the 
district  court  found  that  “...the  former 
VBSO  policy  was  so  broad  that  it  lacked  a 
‘valid,  rational  connection’  to  [penological] 
objectives,”that  PLN  had  met  its  burden  to 
prove  the  policy  was  unreasonable,  and  that 
the  “Sheriff’s  voluntary  decision  to  update 


and  improve  the  VBSO  sexually  explicit 
materials  policy  in  advance  of  a Court  rul- 
ing on  this  issue  clearly  demonstrates  that 
this  factor  favors  PLN.” 

The  district  court  granted  declaratory 
judgment  against  the  VBSO,  finding  that 
the  jail’s  former  mail  policy  ran  “afoul  of  the 
Constitution,”  and  also  granted  injunctive 
relief  which  precluded  the  VBSO  from 
reinstating  its  former  policy.  PLN  prevailed 
on  its  due  process  claim  and  claim  related 
to  censorship  of  sexually  explicit  materials. 

PLN  then  moved  for  an  award  of  at- 
torneys’ fees  as  the  prevailing  party,  and 
on  September  8,  2015  the  district  court 
granted  a total  of  $85,189  in  fees  and 
$8,731.10  in  costs.  PLN  was  represented 
by  Charlottesville  attorneys  Jeffrey  E.  Fogel 
and  Steven  D.  Rosenfield,  as  well  as  Human 
Rights  Defense  Center  general  counsel 
Lance  Weber  and  staff  attorney  Sabarish 
Neelakanta.  See:  Prison  Legal  News  v.  Stolle, 
U.S.D.C.  (E.D.  Vir.),  Case  No.  2:13-cv- 
00424-MSD-TEM.  P 


“The  REAL  Act  is  about  restoring  education  opportunities  for  our 
nation’s  prisoners  so  they  will  have  the  opportunity  to  reintegrate  as 
productive  members  of  the  community  post-incarceration.” 

— Congresswoman  Donna  F.  Edwards 

Restore  Pell  Grants  for  Prisoners 

Prison  education  is  on  the  federal  legislative  agenda  in  a way  not  seen 
since  the  mid-1990s.  For  prisoners  and  their  supporters  that  provides 
renewed  hope. 

It  is  now  time  to  act  on  that  hope:  contact  members  of  Congress 
and  urge  them  to  co-sponsor  or  support  the  REAL  Act,  H.R.  2521.  The  bill 
has  been  referred  to  the  House  Committee  on  Education  and  the  Workforce, 
which  is  chaired  by  Rep.  John  Kline.  The  ranking  Democratic  member  of 
the  committee  is  Rep.  Robert  Scott.  Both  can  be  contacted  at:  U.S.  House  of 
Representatives,  Committee  on  Education  and  the  Workforce,  2181  Rayburn 
House  Office  Building,  Washington,  D.C.  20515. 

What  else  can  you  do? 

• Contact  your  members  of  Congress  and  let  them  know  you  support  the 
REAL  Act  and  ask  them  to  support  the  bill,  too. 


Human  Rights 
Defense  Center 
supports  passing 


• Ask  friends  and  family  to  use  social  media  to  spread  the  word  and  show 
your  support  for  the  REAL  Act. 


the  REAL  Act 


• Ask  friends  and  family  to  contact  their  members  of  Congress  and  ask 

them  to  co-sponsor  and  support  the  bill.  They  can  use  this  link  to  locate 
them  online:  www.congressmerge.com/onlinedb/ 
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Understanding  Mass  Incarceration:  A People's  Guide  to  the  Key 
Civil  Rights  Struggle  of  Our  Time,  by  James  Kilgore 
(The  New  Press,  201 5).  272  pages,  $1 7.95  (paperback) 


//  IV /I  ASS  INCARCERATION” HAS  BECOME 
I V I a term  that  is  quickly  slipping  into 
the  everyday  consciousness  of  ordinary 
Americans.  In  this  welcome  volume,  social 
activist  James  Kilgore  offers  an  excellent  in- 
troduction to  the  emergence  and  emergency 
of  mass  incarceration.  Overall,  Understand- 
ing Mass  Incarceration  is  a useful  guide,  for 
practitioners  as  well  as  observers  of  criminal 
justice,  to  this  historical  phenomenon. 

Kilgore,  who  teaches  at  the  University 
of  Illinois  at  Urbana-Champaign,  served  six 
years  in  prison,  where  he  drafted  three  novels 
that  have  since  been  published.  A frequent 
contributor  to  print  and  electronic  sources 
of  information  on  criminal  justice  reform, 
Kilgore  is  an  educator  who  communicates 
easily  and  effectively  with  his  readers. 

Understanding  Mass  bicarceration  de- 
scribes the  basics  and  the  faces  of  mass 
incarceration.  The  statistics  of  mass  in- 
carceration are  monumental  and  widely 
reported.  Kilgore  introduces  them,  but, 
more  pointedly,  he  focuses  on  the  relation- 
ship between  the  “Lock ‘Em  Up  and  Throw 
Away  the  Key”  movement  and  the  growth 
of  popular  support  for  a rapidly  expand- 
ing prison  estate.  He  covers  the  “tough 
on  crime”  causes  of  mass  incarceration, 
including  the  “wars”  on  drugs  and  immi- 
grants, the  “death”  of  rehabilitation,  private 
prisons  and  the  “school-to-prison  pipeline” 
(another  new  term  that  is  readily  accepted 
these  days).  He  also  examines  local  jails,  the 
often  overlooked  side  of  mass  incarceration. 

Kilgore  reports  on  “the  gendered 
threads  of  punishment,”  namely  the  escalat- 
ing effects  of  mass  incarceration  on  women, 
their  children  and  others. 

“We  often  think  of  imprisonment  as  an 
individual  experience,”  he  writes,  “but  the 
scale  of  mass  incarceration  and  its  concen- 
tration in  poor  urban  communities  of  color 
mean  that  it  is  a social,  collective  process 
rather  than  one  person’s  journey  through 
the  criminal  legal  system.”  As  he  writes 
further,  “People  who  go  to  prison  leave  be- 
hind pieces  of  their  lives  - spouses,  lovers, 
parents,  other  family  members,  friends, jobs, 
neighbors,  businesses,  property,  accomplish- 
ments, and  memories  - a set  of  relationships 


Book  review  by  Russ  Immarigeon 

with  others  in  the  communities  from  which 
they  come.  Because  roughly  90  percent 
of  prisoners  are  men,  the  vast  majority  of 
those  left  behind  are  women  and  children. 
Their  experiences  are  seldom  visible  in  our 
accounts  of  criminal  justice.  The  experiences 
of  the  ‘other  half ’outside  the  walls  and  the 
10  percent  inside  women’s  prisons  are  the 
gendered  threads  of  punishment,  as  invis- 
ible to  ordinary  sight  as  the  threads  of  our 
DNA  but  likewise  powerful  in  their  effects.” 

Kilgore  concludes  his  coverage  with 
important  chapters  on  “changing  the 
mindset”  and  “organizing  to  end  mass  in- 
carceration.” He  suggests  that  we  have  to 
move  away  from  retributive  practices  and 
policies.  He  proposes  movement  toward 
restorative,  transformative  and  prison  abo- 
litionist perspectives.  He  also  notes  the  need 
of  organization  to  reduce  prison  (and  jail) 
populations,  lessen  gender  and  racial  inequi- 


A FEDERAL  PRISONER  WAS  SERIOUSLY 

and  permanently  injured  when,  after 
fleeing  from  a prison  fight,  he  slipped  in 
a pool  of  blood  and  slammed  into  a metal 
railing.  Following  a two-day  bench  trial  in 
Wheeling,  West  Virginia,  prisoner  Terry 
Jones  was  awarded  $905,583.04  in  damages 
in  April  2014. 

Jones,  41,  who  was  in  good  health  prior 
to  the  incident,  was  awarded  the  damages 
under  the  Federal  Tort  Claims  Act  (FTCA) 
for  the  substandard  medical  care  and  pain 
and  suffering  he  experienced  while  in  the 
custody  of  the  federal  Bureau  of  Prisons 
(BOP).  According  to  his  attorneys,  “the 
BOP  totally  mismanaged  his  medical  care, 
leaving  [him]  permanently  disabled  and  in 
need  of  care  for  the  rest  of  his  life.” 

The  FTCA  is  utilized  by  prisoners 
seeking  redress  for  injuries  suffered  at  the 
hands  of  the  federal  government,  separate 
and  distinct  from  federal  civil  rights  cases. 
The  FTCA  has  a number  of  conditions 


ties,  and  relocate  prison  (and  jail)  budgets  to 
community-based  services  and  programs. 

Finally,  Kilgore  raises  the  critical  issues 
of  how  reform  groups  or  citizen  activists 
represent  themselves  in  terms  of  race,  eth- 
nicity, gender  and  class;  align  themselves, 
and  work  with,  law  enforcement  agents, 
criminal  justice  officials  and  political  con- 
servatives; and  define  “genuine  alternatives 
to  incarceration.”  None  of  these  issues  are 
resolved  in  this  volume,  but  Kilgore  has 
done  good  service  in  identifying  them  for 
a broad  audience. 

Understanding  Mass  bicarceration  can 
be  ordered  from  The  New  Press,  120  Wall 
Street,  31st  Floor,  New  York,  NY  10005, 
www.thenewpress.com. 

Russ  Immarigeon  is  the  hook  review  editor  for 
the  ICCA’s  Journal  of  Community  Corrections; 
this  review  is  reprinted  with  permission. 


precedent  that  must  be  fulfilled  before  fil- 
ing a claim,  and  mismanaged  medical  care 
is  one  of  the  categories  of  possible  recovery. 
[See:  PLN,  March  2014,  p.44], 

“We  are  expecting  the  BOP  to  try  to 
lower  the  sum  in  exchange  for  foregoing 
an  appeal,  but  FTCA  awards  are  reviewed 
[only]  on  a ‘clear  error’  standard,”  said 
Deborah  Golden  with  the  Washington 
Lawyers’  Committee  for  Civil  Rights  and 
Urban  Affairs. 

The  defendants  decided  not  to  appeal 
the  judgment,  however,  and  in  May  2014 
the  district  court  awarded  an  additional 
$15,325.71  in  costs  against  the  BOP.  Jones 
was  represented  by  the  Washington,  D.C. 
law  firm  of  Winston  & Strawn  with  assis- 
tance from  attorney  Ivy  Ann  Finkenstadt 
of  the  Washington  Lawyers’ Committee  for 
Civil  Rights  and  Urban  Affairs,  now  with 
the  Legal  Aid  Justice  Center.  See:  Jones  v. 
United  States , U.S.D.C.  (N.D.  W.Va.),  Case 
No.  2:ll-cv-00094-JPB-JES.  H 


West  Virginia  Prisoner  Wins  Over 
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New  York:  Bums  from  Faulty  Steam 
Cooker  Net  Prisoner  $2,500 

by  Mark  Wilson 


Last  year,  the  New  York  Court  of 
Claims  awarded  a prisoner  12,500 
after  he  suffered  burns  from  a faulty  steam 
cooker.  The  court  found  prison  officials  had 
negligently  failed  to  fix  the  cooker  despite 
being  aware  it  had  problems. 

On  April  8, 2008,  prisoner  Bobby  W. 
Hudson  was  employed  as  a cook  at  the 
Coxsackie  Correctional  Facility.  Ninety 
percent  of  the  prisons  food  was  prepared 
in  steam  cooker  kettles.  While  Hudson  was 
scooping  rice  out  of  the  middle  of  three 
cookers,  steam  was  released  from  the  kettle 
to  his  right,  inflicting  second-degree  burns 
on  his  right  arm. 

Hudson  had  previously  notified  super- 
visors that  the  valves  on  all  of  the  kettles 
had  been  stripped,  preventing  proper  steam 
management.  On  March  25, 2008,  a work 
order  was  processed  to  repair  the  steam 
cooker  regulator  valves.  Prison  officials  dis- 


ennsylvania’s  Erie  County  Prison 
(ECP)  agreed  to  pay  165,000  to  settle  a 
federal  lawsuit  claiming  a guard  used  excessive 
force  on  a prisoner,  causing  brain  damage. 

Jerome  McCallion  was  housed  in  ECP’s 
Restrictive  HousingUnit  in  May  2011  when 
guard  Brian  Ames  came  to  his  cell.  McCal- 
lion, held  on  the  upper  tier,  expected  to  be 
taken  to  the  yard  for  recreation.  After  he  was 
handcuffed  and  released  from  his  cell,  he 
began  to  proceed  downstairs.  Another  guard 
asked  what  he  was  doing,  and  upon  being 
told  he  had  been  released  to  get  a shower, 
McCallion  headed  back  up  the  steps. 

Ames  “became  agitated”  and  yelled 
something  to  the  effect  of,  “Pm  not  going  to 
put  up  with  this  anymore. ’’When  McCallion 
reached  the  top  of  the  stairs,  Ames  grabbed 
his  handcuffs  with  one  hand  and  put  his 
other  hand  on  the  back  of  “McCallion’s  head 
and  slammed  it  into  the  wall.” 

This  caused  McCallion  to  immediately 
black  out.  When  he  came  to,  he  found  himself 
just  inside  his  cell  with  Ames  taking  him  to 
the  floor.  At  no  time  did  he  resist,  he  stated. 


regarded  Hudson’s  suggestion  to  shut  down 
the  kettles  until  they  were  repaired,  and 
ordered  him  to  continue  using  them.  The 
work  order  was  not  acted  on  until  April  17, 
2008  - nine  days  after  Hudson  was  burned. 

He  then  filed  a personal  injury  claim. 
After  hearing  testimony  from  both  Hudson 
and  Food  Service  Administrator  Thomas 
Frese,  the  Court  of  Claims  found  that  prison 
officials  had  negligently  failed  to  repair  the 
valves  on  the  steam  cooker  kettles  or  remove 
them  from  service.  The  state  was  held  100 
percent  liable  for  Hudson’s  injuries. 

Finding  that  Hudson  suffered  signifi- 
cant discomfort  for  15  to  20  days  after  being 
burned,  the  court  awarded  him  12,500  “for 
past  pain  and  suffering  and  the  permanent 
scars  from  the  incident.”  Hudson  litigated 
his  claim  pro  se.  See:  Hudson  v.  New  York, 
New  York  Court  of  Claims  (Albany),  UID 
No.  2013-032-048,  Claim  No.  115236.  fl 


A nurse  examined  McCallion,  admin- 
istering ice  and  Motrin  for  a “goose  egg”  on 
his  head.  On  May  16, 2013,  he  was  sent  to 
a hospital  for  evaluation  and  treatment  of  a 
persistent  headache.  A CT  scan  indicated 
he  had  suffered  a traumatic  brain  injury,  and 
he  underwent  two  surgeries  to  cauterize  an 
artery  and  remove  pooling  blood. 

McCallion  was  released  from  the  hos- 
pital on  May  23  but  suffered  permanent 
damage  - he  experienced  seizures  and  had 
neurological  problems  that  included  diffi- 
culty speaking.  He  was  released  from  prison 
on  September  1,2011. 

An  honorably-discharged  Vietnam 
veteran,  McCallion  remained  homeless  after 
his  release.  Represented  by  attorneys  John  F. 
Mizner  and  Joseph  M.  Kanfer,  he  filed  suit  on 
February  13, 2013;  following  two  settlement 
conferences,  county  officials  agreed  to  resolve 
the  case  for  $65,000,  inclusive  of  attorney 
fees.  See:  McCallion  v.  Ames,  U.S.D.C.  ( W.D. 
Penn.),  Case  No.  l:13-cv-00050-SPB.  IP 

Additional  source:  Erie  Times-News 
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Grand  Jury  Report: 

Prisoners  in  Charge  at  Mississippi  County  Jail 


The  prisoners  seem  to  be  in  control 
of  the  Hinds  County,  Mississippi  De- 
tention Center  because  the  jail  does  not 
have  enough  staff  to  adequately  moni- 
tor them,  according  to  a scathing  Hinds 
County  Grand  Jury  report  filed  on  Octo- 
ber 2,  2014  in  County  Circuit  Court.  The 
grand  jury  members  inspected  the  facility, 
which  became  the  focus  of  a U.S.  Depart- 
ment of  Justice  civil  rights  investigation  to 
determine  if  prisoners  were  in  danger  of 
violence  following  a March  2014  riot  that 
left  one  prisoner  dead  and  at  least  seven 
others  injured. 

“We  noted  that  there  were  not  enough 
officers  to  secure  the  Jail,”  the  report  said. 
“Those  officers  that  were  on  duty  there 
were  frightened  of  the  inmates. The  inmates 
seemed  to  be  in  control  of  the  Jail  as  a result 
of  the  shortage  of  guards.” 

The  grand  jury  laid  the  blame  directly 
at  the  feet  of  Hinds  County  SheriffTyrone 
Lewis.  “After  hearing  from  the  Sheriff  and 
his  team,  we  are  of  the  opinion  that  Sheriff 
Lewis  is  incompetent  to  oversee  the  jail  or 
keep  pretrial  detainees  or  state  inmates  in  a 
safe  manner  or  to  keep  the  public  safe  from 
the  inmates,”  the  report  stated.  “Therefore, 
we  recommend  that  any  Hinds  County 
Circuit  Judge  or  Chancellor  remove  the 
jail  from  the  sheriff’s  control  and  remove 
any  power  Sheriff  Lewis  has  to  supervise 
pre-trial  detainees  or  inmates  pursuant  to 
Mississippi  Code  Ann.  § 19-25-9,  as  he 
is  incapable  and  unfit  for  this  duty  of  his 
office.” 

Lewis  defended  himself  by  pointing  to 
a greater  need  for  prisoner  housing  than  the 
facility  was  designed  to  accommodate.  Re- 
acting to  the  grand  jury  report,  he  said  the 
jail  had  been  turned  into  a prison  instead 
of  a detention  center  for  pre-trial  detainees 
because  the  court  system  is  backlogged.  He 
noted  that  more  than  50  detainees  have 
been  held  over  two  years  while  awaiting 
trial. 

The  report  also  produced  a strong 
reaction  from  county  leaders.  “The  state- 
ment that  they  felt  that  the  sheriff  needed 
to  be  removed,  it  is  troubling  to  us,”  said 
Hinds  County  Board  of  Supervisors 
President  Darrel  McQuirter.  “That’s  a 
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very  serious  statement.” 

“I  think  he’s  doing  his  job.  The  grand 
jury  sees  some  other  things,  and  we’re  just 
going  to  respect  the  report,”  he  added. 

“I  don’t  want  to  alarm  people.  I don’t 
want  to  make  people  think  that  something 
has  happened  or  had  happened,”  stated 
Supervisor  Robert  Graham.  “The  only  thing 
that  we’re  doing  is  evaluating  this  report 
right  now.” 

Since  Lewis  took  office  as  sheriff  in 
2012,  the  jail  has  had  its  lion’s  share  of  prob- 
lems, including  escapes,  violence  and  riots. 

“While  at  the  jail,  we  witnessed  the 
immediate  after  effects  of  arson,  a prisoner 
exposed  himself  to  us  and  we  witnessed  a 
prisoner  in  possession  of  a cell  phone  (a 
felony),”  the  grand  jury  reported.  “Jail  staff 
informed  the  Grand  Jurors  inspecting  the 
Jail  that  occurrences  like  these  were  beneath 
the  Sheriff’s  notice.” 

The  grand  jury  noted  many  of  the  facil- 
ity’s problems  could  be  traced  to  insufficient 
staffing  and  inadequate  training  of  existing 
staff  “The  staffing  appeared  to  be  inad- 
equate in  quantity  and  quality,”  the  report 
said.  “A  female  deputy  was  supervising  male 
inmates  alone.  Inmates  were  attempting  to 
break  glasses  as  we  entered  the  floor.  Nei- 
ther staff  nor  inmates  were  initially  aware 
that  we  were  there.” 

“More  training  and  staff  presence  are 
recommended  by  this  Grand  Jury,”  the 
report  continued.  “Specifically,  we  recom- 
mend that  guards  be  paid  a rate  that  is 
competitive  with  surrounding  counties. 
We  recommend  that  additional  training 
for  guards  be  instituted.  Current  training 
is  insufficient.” 

The  inspection  also  revealed  several 
maintenance  issues  at  the  lock-up,  includ- 
ing mold  and  mildew  in  interview  room 
air  vents  and  prisoner  showers,  inadequate 
ventilation  throughout  the  facility  and 
numerous  cracked  or  broken  windows 
in  cells. 

In  June  2014,  Sheriff  Lewis  and 
Jail  Administrator  Diane  Gatson  Riley 
took  reporters  on  a tour  of  the  detention 
center’s  Pod  C housing  unit,  which  had 
been  destroyed  during  a 10-hour  riot. 
Lewis  told  reporters  that  18  million  had 


been  spent  on  upgrades,  including  new 
locks  on  cells  and  a new  ceiling.  In  ad- 
dition, Lewis  said  a new  video  visitation 
center  and  computer  system  were  added 
to  monitor  prisoners. 

However,  the  problems  documented 
in  the  October  2014  report  included 
many  of  the  same  issues  that  had  plagued 
the  jail  a year  earlier,  when  a separate 
grand  jury  inspection  found  the  deten- 
tion center  “in  a deplorable  condition  and 
inadequately  staffjed].” The  2013  report 
noted  that  “In  its  present  state,  ...  [the 
jail]  poses  a major  security  risk  to  inmates, 
staff  of  the  facility,  visitors  to  the  facility, 
and  to  the  citizens  of  Hinds  County.  The 
facility  also  poses  a major  liability  risk  to 
Hinds  County.” 

The  2013  grand  jury  determined  that 
staffing  levels,  experience  and  training  were 
severely  lacking,  and  there  was  a “significant 
variance  in  the  number  of  staff  and  supervi- 
sors reporting  for  duty  on  each  shift  over  a 
three-day  period.” 

The  sheriff’s  department  responded  at 
the  time  that  it  took  the  recommendations 
of  the  2013  report  seriously.  “We  feel  we’ve 
done  an  excellent  job  of  meeting  some  of 
those  recommendations  as  it  relates  to  staff- 
ing,” said  sheriff’s  spokesman  Othor  Cain. 
“We’ve  hired  a jail  administrator,  a captain 
over  security,  a captain  over  training.  We 
have  beefed  up  numbers  of  detention  of- 
ficers as  well  as  some  other  areas.” 

Hinds  County  Circuit  Court  Judge 
Tomie  Green  called  a special  meeting  to 
review  the  most  recent  grand  jury  report, 
but  the  meeting  concluded  with  no  decision 
on  any  action. 

Meanwhile,  problems  at  the  jail  con- 
tinue. On  July  13,  2015,  four  prisoners 
- including  a murder  suspect  - escaped 
from  the  facility.  Two  of  the  escapees  were 
quickly  caught  while  the  other  two,  Mon- 
treal Damon  Anderson  and  John  Rollins, 
remained  at  large. 

Sources:  Report  of  the  Grand  Jury,  First 
Judicial  District,  Hinds  County,  Mississippi 
(Oct.  2,  2014);  www.clarionledger.com ; 
Report  of  Hinds  County  Grand  Jury  (Sept. 
17,  2013);  www.wapt.com 
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Sesame  Street  Creates  Muppet  with  Father  in  Jail 

by  Christopher  Zoukis 


Sesame  Street  has  a new  muppet 
character:  Alex,  whose  father  is 
incarcerated.  “My  dad’s  in  jail,”  he  says 
in  an  online  video.  “I  don’t  like  to  talk 
about  it.” 

Alex  is  featured  in  Sesame  Street’s 
online  teaching  kit,  “Little  Children, 
Big  Challenges,”  which  is  a series  of 
resources  for  children  and  their  parents 
dealing  with  adversity,  from  bullying  to 
divorce.  The  fuzzy  blue-haired  muppet 
is  depicted  as  facing  a wave  of  questions 
from  his  peers  about  “carceration.”  Sofia, 
a neighbor,  explains  that  incarceration  “is 
when  someone  breaks  the  law,  a grown- 
up rule,  and  then  they  have  to  go  to  jail 
or  prison.”  Alex  says  of  his  father,  “I  just 
miss  him  so  much....  Sometimes  I just  feel 
like  I want  to  pound  a pillow  and  scream 
as  loud  as  I can.” 

Jeanette  Betancourt,  vice  president 
for  outreach  and  educational  practices 
at  Sesame  Workshop,  said  the  video  is 
intended  to  give  support  and  comfort  to 
children  like  Alex. 

“We  are  not  looking  at  the  cause  of 
the  incarceration  of  the  parent,  but  the 
impact  of  the  incarceration  on  the  lives  of 
children  and  their  caregivers,”  she  stated. 
“We’re  tackling  this  very  difficult  topic, 
but  also  acknowledging  this  very  invisible 
community  ...we’ve  heard  quite  a bit  from 
adults  who  experienced  this  as  children 
and  who  never  talked  about  it  out  of  guilt 
or  shame.” 

Around  2.7  million  children  in  the  U.S. 
have  a parent  in  prison,  according  to  the 
Bureau  of  Justice  Statistics. 

Melissa  Henson,  communications 
director  for  the  Parents  Television  Council, 
a family-based  research  group,  applauded 
Sesame  Street’s  new  muppet. 

“There  is  no  reason  to  penalize  the 
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child  who  had  no  part  in  that  wrongdoing,” 
she  said.  “Rather  than  make  them  feel  stig- 
matized or  isolated,  it’s  better  to  give  them 
those  beneficial  resources.” 

In  July  2014,  John  Oliver,  host  of  the 
“Last  Week  Tonight  ” comedy  program  on 
HBO,  performed  a skit  involving  mup- 
pets  during  a show  on  prisons  in  which 
he  cited  Sesame  Street’s  newest  character. 


“Just  think  about  that,”  he  said.  “We  now 
need  adorable  singing  puppets  to  explain 
prison  to  children  in  the  same  way  they 
explain  the  number  7 or  what  the  moon 
is.”S^ 

Sources:  http://healthland.time.com,  www. 
nydailynews.  com,  www.pewresearch.  org, 
www.  usatoday.  com,  www.  vox.  com 
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North  Carolina  Prisons  Slow  to  Change 
Attitudes  about  Mentally  III  Prisoners 


The  head  of  North  Carolina’s  Divi- 
sion of  Adult  Correction  and  Juvenile 
Justice  is  calling  for  more  than  $20  mil- 
lion in  additional  state  funding  to  pay  for 
changes  in  the  way  the  state  prison  system 
takes  care  of  its  approximately  4,600  men- 
tally ill  prisoners  - 12%  of  North  Carolina’s 
total  prison  population. 

The  request  by  corrections  commis- 
sioner W.  David  Guice  came  in  the  wake 
of  the  high-profile  dehydration  death  of 
mentally  ill  prisoner  Michael  Anthony 
Kerr  on  March  12, 2014  after  more  than  a 
month  in  solitary  confinement,  when  the 
water  to  Kerr’s  cell  had  twice  been  discon- 
nected. [See:  PLN,  May  2015,  p.60].  Guice 
made  the  request  when  he  appeared  before 
a December  11, 2014  meeting  of  the  Joint 
Legislative  Oversight  Committee  on  Justice 
and  Public  Safety  that  was  convened  to 
examine  the  state’s  treatment  of  mentally 
ill  prisoners. 

Guice  requested  $16  million  to  hire 
308  new  employees  to  help  manage  men- 
tally ill  prisoners,  plus  additional  funding 
to  operate  72  beds  for  mentally  ill  prison- 
ers at  Central  Prison  in  Raleigh  that  are 
in  place  but  not  being  used  due  to  budget 
cuts,  according  to  Terri  Cartlett,  the  prison 
division’s  deputy  director  of  health  services. 
The  facility  currently  operates  144  beds  for 
mentally  ill  prisoners,  Cartlett  said. 

The  corrections  commissioner  also 
called  on  lawmakers  to  provide  funding 
to  hire  76  new  probation  officers  with  the 
specialized  expertise  required  to  manage 
mentally  ill  parolees,  and  asked  for  $1.4  mil- 
lion to  modernize  all  medical  recordkeeping 
throughout  the  system,  some  of  which  is 
still  done  on  paper. 

Guice’s  requests  received  a less- 
than-enthusiastic  reception  from  some 
lawmakers.  State  Senator  Buck  Newton 
said  there  may  be  a flurry  of  proposed  leg- 
islation in  2015  addressing  mental  health 
issues  in  North  Carolina’s  prison  system, 
but  cautioned  against  expecting  a compre- 
hensive legislative  package. 

Part  of  the  problem  in  getting  an  accu- 
rate look  at  the  full  extent  of  how  mentally 
ill  prisoners  are  treated  across  the  state  is 
a lack  of  a uniform  tracking  system  for 
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the  mentally  ill  held  in  jails  administered 
by  counties,  according  to  Eddie  Caldwell, 
general  counsel  for  the  North  Carolina 
Sheriffs’  Association. 

In  addition  to  his  request  for  more 
funding,  Guice  told  legislators  about  steps 
the  corrections  department  has  taken  to 
better  respond  to  the  needs  of  mentally 
ill  prisoners,  including  instituting  crisis 
intervention  training  for  prison  staff  and 
reviewing  all  policies  for  how  to  deal  with 
prisoners  who  have  been  diagnosed  with 
mental  health  problems.  Guice  warned, 
however,  that  “the  needed  fixes  - more 
therapy,  more  medical  oversight,  specialized 
units  - won’t  be  cheap,  especially  in  a system 
that’s  already  underfunded.” 

North  Carolina’s  prison  system  has 
faced  mounting  criticism  that  reforms 
promised  both  before  and  after  Michael 
Kerr’s  death  have  been  slow  to  material- 
ize. Kerr,  53,  incarcerated  at  the  Alexander 
Correctional  Institution,  died  during  a 
165-mile,  three-hour  trip  to  Central  Prison 
in  Raleigh.  According  to  prison  records  he 
had  been  held  in  solitary  confinement  for 
35  days  prior  to  his  death,  and  spent  the 
last  five  days  of  his  life  handcuffed  and 
unresponsive  in  his  cell.  Authorities  said 
prison  officials  twice  turned  off  the  water 
to  his  cell  after  he  intentionally  flooded  it. 

A report  published  by  the  Human 
Rights  Policy  Seminar  at  the  University 
of  North  Carolina  (UNC)  School  of  Law 
blasted  the  state  for  its  use  of  solitary 
confinement,  especially  as  a means  of 
controlling  mentally  ill  prisoners.  The 
216-page  report,  based  on  research  and 
interviews  with  prisoners,  condemned 
solitary  confinement  as  “torture,”  reaching 
the  “straightforward  and  simple”  conclusion 
that  “solitary  confinement  is  ineffective 
at  decreasing  violence  within  prisons;  it  is 
ineffective  at  preserving  public  safety;  it  is 
ineffective  at  managing  scarce  monetary 
resources;  and  it  violates  the  boundaries  of 
human  dignity  and  justice.  Prison  officials 
and  the  courts  must  find  a way  to  end  the 
practice  without  delay.” 

The  blame,  according  to  UNC  law  pro- 
fessor Deborah  M.  Weissman,  the  report’s 
collaborating  author,  can  be  traced  to  the 


abysmal  state  of  the  general  mental  health 
care  infrastructure  overall. 

“Mental  health  systems  in  NC  are 
underfunded  and  fail  to  provide  critical  care 
and  services  to  many  individuals  who,  as  a 
consequence  of  their  mental  health  illnesses, 
wind  up  in  prison,”  Weissman  wrote  in  an 
email  to  watchdog  organization  Solitary 
Watch.  “Either  due  to  a lack  of  care,  lack 
of  training,  or  lack  of  other  alternatives,  in- 
dividuals whose  mental  illness  manifests  as 
criminal  behavior  are  sent  to  prison  where 
their  situation  further  deteriorates.” 

An  investigative  report  published  by 
INDY  Week,  entitled  “Prison  System  Short 
on  Psychologists,  Long  on  Mentally  111 
Inmates,”  cited  evidence  of  a serious  short- 
age of  mental  health  personnel  in  North 
Carolina  prisons.  State  Department  of 
Public  Safety  spokesperson  Pam  Walker 
told  the  publication  that  as  of  November 
3,  2014,  nearly  one-third  of  the  98  posi- 
tions for  prison  psychologists  were  vacant; 
for  senior  psychologists,  the  vacancy  rate 
skyrocketed  to  60%.  In  addition,  Walker 
said,  22%  of  the  1,314  nursing  positions  in 
state  prisons  were  vacant,  leaving  the  system 
with  a huge  gap  in  the  number  of  medical 
professionals  needed  to  provide  mentally  ill 
prisoners  with  daily  care. 

The  state  denied,  however,  that  un- 
filled positions  pose  a threat  to  prisoners 
who  have  mental  health  problems.  Terri 
Cartlett,  deputy  director  of  health  services, 
insisted  that  mentally  ill  prisoners  are  not 
“in  any  additional  danger  because  of  the 
staff  vacancies.” 

Vicki  Smith,  the  executive  director  of 
Disability  Rights  NC,  a non-profit  organi- 
zation, took  an  opposing  view. 

“In  any  facility  where  you  find  a high 
rate  of  vacancy,  you  have  a lot  of  workers 
putting  in  overtime,”  Smith  told  INDY 
Week.  “If  you  have  people  working  a lot  of 
overtime,  they’re  not  getting  downtime. 
Poorly  trained,  overworked  staff  always 
contribute  to  abuse  and  neglect.” 

An  independent  Disability  Rights  NC 
investigation  into  Michael  Kerr’s  death 
found  “severe  deficiencies”  in  the  state 
prison  system’s  care  for  mentally  ill  prison- 
ers. On  October  3, 2014,  the  organization 
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wrote  to  Governor  Pat  McCrory,  urging 
him  to  declare  a hiring  emergency  to  ad- 
dress mental  health  staff  shortages. 

INDY  Week  noted  that  “Two  years  ago, 
the  North  Carolina  prison  system  promised 
change  after  blaming  staff  shortfalls  for  the 
problem  of  mentally  ill  prisoners  left  iso- 
lated in  cells  splattered  with  human  waste,” 
but  “mental  health  advocates  say  they  are 
still  waiting  for  prison  officials  to  deliver 
on  that  promise.” 

In  the  wake  of  Kerr’s  death,  the  Depart- 
ment of  Public  Safety  fired  nine  employees 
and  demoted  two  others.  In  addition,  two 
more  employees  resigned.  One  of  the  de- 
moted employees  John  Monguillot,  who  lost 
his  position  as  assistant  director  of  mental 
health  in  the  state’s  Western  Region,  was 
later  employed  as  the  psychological  services 
coordinator  at  the  Marion  Correctional  In- 
stitution. According  to  aMay21, 2015  news 
report,  Monguillot  challenged  his  demotion, 
settled  his  claim  and  was  transferred  to  the 
Forsyth  Correctional  Center;  he  reportedly 
received  a raise  and  was  awarded  back  pay 
and  attorney’s  fees. 

Kerr’s  maltreatment  might  have  caught 
the  public’s  attention,  but  his  death  was  by 
no  means  the  first  of  a mentally  ill  state 
prisoner.  In  1997,  Glen  Mabrey,  a Vietnam 
veteran  who  suffered  from  mental  illness, 
died  under  similar  circumstances,  suc- 
cumbing to  dehydration  while  being  held 
in  solitary  confinement  with  the  water  to 
his  cell  disconnected. 

In  September  2010,  Levon  Wilson 
was  one  of  several  prisoners  who  died  due 
to  medical  conditions.  Wilson,  who  was 
diagnosed  with  bipolar  disorder,  was  taken 
to  WakeMed  Hospital  in  Raleigh  from 
Central  Prison.  According  to  an  autopsy, 
he  had  “moderately  high  levels”  of  lithium 
in  his  blood. 

The  Raleigh  News  Observer  w rote  that 
Wilson’s  death  resulted  from  “complications 
of  lithium  therapy, ’’which  led  to  kidney  and 
bowel  problems.  Despite  that  finding,  the 
state  doctor  who  performed  the  autopsy 
declared  Wilson’s  death  “natural.” 

A 2011  internal  review  of  conditions 
at  Central  Prison  determined  that  staff 
routinely  neglected  the  needs  of  prisoners 
diagnosed  with  serious  mental  illnesses. 
According  to  the  News  Observer,  “Years  of 
budget  cuts,  hiring  freezes  and  high  turn- 
over led  to  staffing  shortages  in  critical  jobs, 
especially  nurses  and  doctors.  Staff  failed  to 
maintain  up-to-date  records,  track  medica- 


tions or  respond  to  calls  for  medical  help.” 
The  internal  report  went  on  to  describe 
nurses  who  admitted  not  knowing  which 
prisoners  were  which  and  patients  who 
were  sometimes  given  too  much  prescribed 
medication  or  none  at  all. 

The  same  report  detailed  incidents 
in  which  mentally  ill  prisoners,  left  unsu- 
pervised, “cut  themselves  and  swallowed 
nails,  batteries  and  shards  from  plastic 
eating  utensils.”  The  internal  review  also 
cited  numerous  inconsistencies  and  con- 
tradictions in  the  written  records  of  staff 
members  who  conducted  observation 
rounds.  Investigators  found  that  prisoners 
held  in  “therapeutic  seclusion”  were  often 
locked  in  their  cells  for  extended  periods 
without  being  released  for  meals,  recreation 
time  or  showers. 

The  state  has  since  taken  some  steps 
to  reform  the  treatment  of  mentally  ill 
prisoners.  Governor  McCrory  signed  legis- 
lation in  2015  authored  by  Senator  Shirley 
Randleman,  who  had  chaired  a study  com- 
mittee that  recommended  mental  health 
training  for  law  enforcement,  attorneys 
and  judges.  The  new  law  is  intended  to 
reduce  jail  time  and  speed  up  the  process 
for  placing  mentally  ill  prisoners  in  treat- 
ment facilities. 

Raleigh  police  have  embraced  Crisis 
Intervention  Team  (CIT)  training  for  150 
officers,  or  about  19%  percent  of  its  force, 
although  mental  health  advocates  said  they 
would  like  to  see  more  of  the  force  receive 
such  training.  Gerry  Akland,  president  of 
the  Wake  County  chapter  of  the  National 
Association  on  Mental  Illness,  who  has 
trained  police  in  the  CIT  method,  said  the 
training  needs  to  improve  to  help  officers 
develop  a sense  of  when  to  ignore  a crime 
committed  by  the  mentally  ill  and  when  to 
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divert  someone  to  jail. 

“So  far,  the  training  has  not  gone  into 
that  kind  of  depth,”  Akland  stated.  “Those 
are  tough  things  for  an  officer  to  deal  with.” 

“It’s  not  that  they  [the  mentally  ill] 
are  pathological  misfits;  their  brains  have 
been  damaged,”  said  Rich  Munger,  with  the 
Buncombe  County  Department  of  Health 
and  Human  Services.  “Lots  of  people  - 
legislators,  persons  in  the  criminal  justice 
system  - don’t  understand  this.  We’ve  not 
turned  that  corner  in  this  country  at  all. 
We’re  not  even  close  to  it.”  Mental  illness 
must  be  treated  as  a health  issue,  Munger 
said,  much  like  cancer  or  strokes. 

One  of  the  biggest  challenges  is  chang- 
ing the  culture  of  old-school  corrections 
staff,  according  to  prison  psychologist 
Stephen  Lucente.  “Maybe  there  are  some 
biological  brain  issues  here  and  not  just 
some  knucklehead  guy  banging  on  the 
door.  It’s  going  to  take  a while  to  change 
the  culture,  the  feel  of  how  the  old-style 
prisons  were  run,”  he  observed. 

Sources:  www.newsobserver.com,  www.in- 
dyweek.com,  http://solitarywatch.com,  http:// 
wunc.org,  www.cbsnews.com 
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Digital  Darkness  and  Silence  for  Sex  Offenders 
in  the  Information  Age 

by  Andrew  Extein,  Truthout 


// 1 s my  Furby  a computer?” 

With  five  months  in  jail  and  eight 
months  of  parole  behind  him,  and  four  years 
of  probation  to  go,  Trevor  finds  himself 
contemplating  the  artificial  intelligence  of 
a Furby,  and  its  threat  to  his  future. 

As  a registered  sex  offender,  Trevor 
must  abide  by  a bewildering  array  of  rules, 
regulations  and  restrictions.  Fie  was  intro- 
duced to  the  maze  upon  parole:  He  wasn’t 
supposed  to  use  a computer  or  the  Internet, 
but  his  parole  officer  didn’t  initially  inform 
him  of  these  constraints.  Ironically,  he 
found  out  his  parole  conditions  online. 

Later,  during  a mandatory  polygraph 
test,  a police  officer  slid  a pen  and  paper  to- 
ward Trevor,  demanding  that  he  write  down 
every  username  and  online  alias  he  has  ever 
had.  Trevor,  a young,  self-identified  “freaky 
queer  video/net  artist,”  found  this  request 
laughable  and  troublingly  out-of-touch. 

“They  didn’t  even  understand  that  any 
time  you  comment  on  anything  on  a site  you 
have  to  usually  create  a username,  or  any  of 
the  endless  crap  you  have  to  create  accounts 
for  online, ”he  said.  “They  still  seem  stuck  in 
the  mid-90s  or  something,  as  if  I have  one 
email  address  and  one  screen  name  that  I 
use  to  talk  to  pedophiles  and  minors  on  the 
Internet,  like  it  works  that  way.” 

Trevor  ended  up  scribbling  down  an 
abandoned  Tumblr  account  and  a fake 
Gmail  address  he  created  after  his  release 
from  jail.  He  knew  the  risks  of  provid- 
ing outdated  or  false  Internet  aliases,  but 
thought  that  this  was  preferable  to  leading 
the  police  to  real  information  they  could 
misconstrue  and  use  against  him. 

Trevor’s  paranoia  stems  from  his  recent 
experience  with  law  enforcement.  In  2012, 
he  was  convicted  of  “knowingly  possessing 
child  pornography, ’’but  maintains  his  inno- 
cence. The  police  stopped  him  at  the  airport 
after  child-porn  tracking  software  led  them 
to  a router  that  he  used  while  house-sitting, 
leaving  Trevor  baffled. 

His  digital  camera,  MP3  player,  ex- 
ternal hard  drive  and  two  cell  phones  were 
confiscated,  smashed  to  pieces  and  never 
returned.  Trevor  also  never  saw  his  laptop 
again,  which,  as  he  found  out,  survived  with 
only  a corrupted  hard  drive  and  destroyed 


metadata.  Now  unable  to  prove  his  inno- 
cence against  the  word  of  law  enforcement 
and  facing  a potential  180,000  in  legal  fees 
and  five  to  25  years  in  prison  if  brought 
to  trial,  Trevor,  like  most  other  people  in 
similar  situations,  took  a plea  deal:  one  year 
in  jail  for  one  potentially  suspicious  cached 
thumbnail  image.  Even  a small  chance  of 
extended  incarceration  wasn’t  a risk  he  was 
willing  to  take. 

So  now  Trevor  is  thinking  about  his 
Furby  and  whether  his  probation  officer 
thinks  it  will  pose  a risk  to  society.  “When 
it  says  no  computers,  I’m  just  like,  well, 
where’s  the  line  there?  Is  my  Furby  a com- 
puter? There’s  a computer  inside  essentially 
everything  that’s  electronic  at  this  point. 
I wouldn’t  even  know  where  that  line  is, 
where  they’re  considering  what’s  a com- 
puter or  not.” 

This  is  the  state  of  technology  and  the 
law  when  it  comes  to  registered  sex  offend- 
ers - ignorance,  confusion,  misinformation 
and  conflicting  court  decisions.  Every  state 
has  its  own  set  of  laws  about  which  offend- 
ers need  to  be  monitored  or  banned  from 
using  the  Internet  and  to  what  extent.  In 
Trevor’s  home  state  of  Maryland,  for  exam- 
ple, all  offenders  on  the  registry  “shall  send 
written  notice  of  the  new  information  to  the 
MD  State  Sex  Offender  Registry  within  3 
days  of  the  change  ...  if  you  establish  a new 
email  address,  computer  log-in  or  screen 
name  or  identity,  instant-message  identity 
or  electronic  chat  room  identity.” 

Parole  and  probation  officers  in- 
consistently hand  out  and  enforce  such 
restrictions,  and  the  laws  differ  for  those  on 
parole,  probation,  community  supervision 
and  the  registries.  Maryland’s  Division  of 
Parole  and  Probation  mandates  Internet 
monitoring  “for  any  sexual  offender  released 
from  the  Division  of  Correction  who  is  re- 
quired to  register  with  the  Maryland  Sexual 
Offender  Registry  as  a Child  Sexual  Of- 
fender. In  addition,  computer  monitoring  is 
used  for  any  sexual  offender  whose  criminal 
history  includes  an  offense  involving  child 
pornography,  or  behavior  in  which  access  to 
the  victim  was  accomplished  through  the 
use  of  the  Internet.” 

This  confusion  has  bred  companies 


that  profit  from  computer  monitoring 
and  Internet  surveillance  for  sex  offend- 
ers. KBSolutions,  for  example,  provides 
consultation  and  surveillance  software  to 
parole  and  probation  departments  across 
the  country,  advising  on  how  to  best  limit 
the  computer  use  of  sex  offenders.  Because 
sex  offenders  cannot  be  entirely  banished 
from  the  Internet,  the  company  developed 
software  that  helps  untrained  officers 
quickly  review  all  images  and  videos  on  an 
offender’s  computer  and  search  for  sexual 
phrases  and  keywords  in  URL  histories, 
chat  logs  and  emails,  with  the  goal  of  catch- 
ing the  offender  in  any  behavior  that  points 
to  re-offense. 

With  these  monitoring  practices,  all 
privacy  is  eliminated;  even  mundane  and 
legal  computer  activity  becomes  open  to 
law  enforcement  scrutiny.  Fear  of  violating 
parole  or  probation  could  prevent  people 
from  seeking  help  or  advice  related  to  their 
offense,  undercutting  public  safety.  Pushing 
and  intimidating  offenders  off  the  Internet 
makes  it  harder  for  them  to  find  jobs,  obtain 
social  support,  read  the  news  and  function 
in  contemporary  society. 

Other  software,  such  as  Impulse  Con- 
trol, monitors  computers  in  real  time  while 
collecting  massive  amounts  of  information 
for  later  review  - taking  screenshots  as 
quickly  as  once  every  second  and  allowing 
law  enforcement  officers  to  watch  every 
keystroke,  Google  search,  instant  message 
and  email  live  from  their  desks. 

Sam,  a 50-year-old  registered  sex  of- 
fender convicted  of  possessing  magazines 
with  child  pornography,  spent  two  years 
in  jail  after  being  arrested  in  2008.  He  was 
sentenced  to  10  years  of  probation  and  will 
have  monitoring  software  installed  on  his 
home  computer  for  the  duration  of  the  10 
years.  He  is  restricted  from  viewing  por- 
nography of  any  kind,  using  social  media 
or  going  into  chat  rooms,  despite  the  fact 
that  he  didn’t  use  a computer  to  download 
illegal  images  in  the  first  place.  He  is  also 
barred  from  owning  or  using  iPads,  Apple 
computers,  smartphones,  site-based  email 
and  gaming  systems,  such  as  Xbox  and 
PlayStation. 

“The  conditions  of  my  Internet  use 
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indicate  that  they  have  the  right  to  look  at 
anything  that  is  on  my  computer  screen,  any 
keystrokes  that  I enter,  any  websites  that  I 
visit,  and  they  have  the  right  to  come  to 
my  home  and  search  my  computer  at  any 
time,”  Sam  said. 

After  a year  of  unsuccessfully  search- 
ing for  a job  and  prodding  the  parole 
department,  he  was  finally  allowed  to  use 
Linkedln,  even  though  law  enforcement 
considers  it  a social  media  site.  Despite  the 
barriers  the  software  imposes  on  finding 
employment  and  maintaining  financial 
security,  Sam  must  pay  out-of-pocket  each 
month  for  the  software.  The  irony  is  not 
lost  on  him.  “Yes,  129  deducted  from  my 
credit  card  for  the  privilege  of  having  my 
computer  monitored.” 

In  persuading  law  enforcement  agen- 
cies to  purchase  his  company’s  services, 
KBSolutions  president  Jim  Tanner  explains 
how  surveillance  affects  offenders:  “Ef- 
fective computer  monitoring  ...  sharply 
increases  the  offender’s  perception  of  ‘be- 
ing watched.’ The  psychological  effect  of 
knowing  all  computer  activity  is  monitored 
cannot  be  understated.  Proper  computer 
management  is  a tangible  and  daily  re- 


minder of  the  containment  in  an  offender’s 
life.  It  enhances  community  safety  simply 
by  its  presence.” 

But  some  advocates  argue  that  this 
psychological  effect  doesn’t  enhance  com- 
munity safety;  it  merely  cripples  the  lives, 
opportunities  and  well-being  of  sex  offend- 
ers. Not  wanting  to  push  the  boundaries  of 
his  restrictions,  Sam  says  that  he  has  been 
“scarred  and  traumatized  by  the  whole 
experience.”  He  adds,  “I  don’t  want  to  give 
them  any  more  grounds  to  make  my  life 
harder  than  has  already  been  the  case.” 

According  to  Chrysanthi  Leon,  a pro- 
fessor and  researcher  of  sex  offenders  at  the 
University  of  Delaware,  a better  approach 
would  be  to  provide  opportunities  rather 
than  drain  resources  through  post-release 
fees  and  restrictions. 

“If  we  really  expect  people  who  are 
either  coming  out  of  prison  or  are  otherwise 
on  community  corrections  [to  try]  to  do 
the  right  thing  and  make  good,  if  we  really 
expect  them  to  be  successful,  there  are  all 
kinds  of  worthwhile  things  they  should  be 
doing  with  their  money,  and  paying  for  this 
kind  of  thing  really  just  erodes  their  ability 
to  take  care  of  their  families  and  do  all  the 


other  kinds  of  much  more  important  things 
in  terms  of  what  we  know  empirically  mat- 
ters for  successful  reentry,”  Leon  said. 

There  is  also  concern  that  laws  re- 
stricting computer  and  Internet  use  are 
unconstitutional. 

There  is  a long  history  of  conflicting 
rulings  about  the  legality  of  Internet  bans 
for  paroled  sex  offenders.  For  example, 
restrictions  have  been  upheld  by  the  Ninth 
and  Eleventh  Circuit  Courts  while  also  be- 
ing struck  down  by  the  Second  and  Eighth 
Circuit  Courts. 

A San  Diego  court  ruled  that  one 
15-year-old  sex  offender  had  a First 
Amendment  right  to  use  social  media  sites, 
and  a Louisiana  court  said  that  the  Internet 
restrictions  for  sex  offenders  were  overly 
broad,  unenforceable  and  unconstitutionally 
vague.  An  Indiana  ban  on  social  media  was 
overturned,  noting  that  “the  goal  of  deter- 
rence does  not  license  the  state  to  restrict 
far  more  speech  than  necessary  to  target  the 
prospective  harm.” 

Despite  these  free  speech  victories, 
many  sex  offenders  are  still  targeted,  often 
very  publicly,  for  social  media  use.  Recent 
headlines  include:  “Sex  offender  faces  new 
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Digital  Rules  for  Sex  Offenders  (cont.) 


charges  for  having  social  media  page,” 
“Facebook  account  lands  sex  offender  back 
in  prison”  and  “Level- three  sex  offender  ar- 
rested for  not  registering  Facebook,  Gmail 
accounts  with  authorities.”  In  addition, 
social  media  sites  like  Facebook  have  their 
own  policies  that  ban  sex  offenders. 

While  the  ever-shifting  nature  of 
these  laws  destabilizes  their  authority  and 
provides  an  opening  for  critique,  the  confu- 
sion makes  them  nearly  impossible  to  keep 
track  of. 

Michael  Risher,  a senior  staff  attorney 
at  the  American  Civil  Liberties  Union  of 
Northern  California,  is  creating  order  out  of 
the  chaos  in  the  name  of  the  First  Amend- 
ment. Along  with  the  Electronic  Frontier 
Foundation,  he  successfully  challenged  a 
provision  of  California’s  Proposition  35 
stating  that  registered  sex  offenders  had  to 
report  all  Internet  identifiers  and  service 
providers  to  law  enforcement.  Risher  ar- 
gues that  free  speech  extends  to  everyone, 
and  that  singling  out  certain  groups  for 
fear  and  censorship  can  have  unintended 
consequences. 

“Our  democracy  depends  on  hearing 
everybody’s  voice,  and  yes,  people  who  are 
required  to  register  because  they  have  been 
convicted  of  a sex  offense  are  an  extremely 
unpopular  group,”  Risher  said.  “And  a lot 
of  people  don’t  necessarily  want  to  hear 
what  they  have  to  say,  but  they  are  also 
the  people  that  are  in  the  best  position 
to  tell  us  about  the  effect  of  these  laws  on 
them.  And  if  we  make  it  more  difficult  for 
them  to  speak  about  that,  to  speak  about 
the  problems  they  face,  it  makes  it  more 
difficult  for  us  to  come  to  rational  deci- 
sions about  how  we’re  going  to  allocate 
our  public  safety  resources.” 

Some  digital  freedom  and  anti-surveil- 
lance advocates  warn  that  restrictions  on  sex 
offenders  can  quickly  spread  beyond  the 
original  scope  that  is  popularly  supported. 
Hanni  Fakhoury,  senior  staff  attorney  at 
the  Electronic  Frontier  Foundation,  be- 
lieves that  “often  times  ‘sex  offenders’  are 
the  whipping  boys  for  a lot  of  perceived 
harms  in  society  and  they  kind  of  get  picked 
on  because  they’re  an  unpopular  group. 
And  what  ends  up  happening  is  you  have 
situations  where  the  use  of  one  reporting 
requirement  or  surveillance  or  warrantless 
search  exception  starts  with  them.” 


Fakhoury’s  premonition  has  already 
borne  out  in  recent  law  enforcement  moves. 
Government  DNA  collection  has  expanded 
from  people  convicted  of  sex  offenses  and 
violent  crimes  to  a 10  million  sample  da- 
tabase that  now  includes  anyone  so  much 
as  arrested  for  a crime.  Pilot  programs  for 
biometrics  and  face  recognition  software 
are  being  used  by  law  enforcement  to  keep 
an  eye  on  sex  offenders,  and  officials  have 
plans  to  expand  its  scope. 

Activists  warn  that  these  tactics  could 
swell  to  a point  where  public  anonymity 
is  essentially  nonexistent,  when  surveil- 
lance cameras  can  identify  every  citizen 
through  instantaneous  cross-checks  with  a 
government-owned  facial  image  database. 

As  Fakhoury  says,  “Everybody  says 
‘oh  yeah,  we  don’t  have  a problem  with 


The  Fifth  Circuit  Court  of  Appeals 
has  found  constitutional  a Texas  statute 
requiring  prisoners  to  pay  a 1100  annual 
health  care  services  fee  when  they  receive 
medical  treatment. 

The  ruling  came  in  a lawsuit  filed  by 
Texas  prisoner  Robert  C.  Morris,  who 
challenged  a 2011  amendment  to  Texas 
Government  Code  § 501.063,  naming 
Governor  Rick  Perry  as  the  defendant. 
As  amended,  the  statute  provides  that  any 
prisoner  “who  initiates  a visit  to  a health 
care  provider  shall  pay  a health  care  services 
fee  to  the  Texas  Department  of  Criminal 
Justice  (TDCJ)  in  the  amount  of  1100.” 

The  annual  fee  “covers  all  visits  to 
a health  care  provider  that  the  inmate 
initiates  until  the  first  anniversary  of  the 
imposition  of  the  fee.”  If  the  prisoner’s 
trust  fund  balance  is  insufficient,  then  “50 
percent  of  each  deposit  to  the  fund  shall  be 
applied  toward  the  balance  owed  until  the 
total  amount  owed  is  paid.”  Prison  officials 
“may  not  deny  an  inmate  access  to  health 
care  as  a result  of  the  inmate’s  failure  or 
inability  to  pay  a fee.” 

The  amendment  to  § 501.063  further 
removed  exemptions  for  fees  related  to 
emergency  care,  routine  follow-up  health 
care  recommended  by  staff,  chronic  care, 
prenatal  care,  and  health  screenings  and 
evaluations  related  to  the  intake  process. 


that,’  but  then  what  ends  up  happening  is 
once  you  start  there  it  starts  to  expand  out 
and  touches  on  other  people  [besides  sex 
offenders].” 

This  might  seem  like  an  improbable 
reality,  but  there  is  no  debating  the  popu- 
larity of  laws  against  sex  offenders  and  the 
willingness  of  the  public  to  allow  them  to 
grow.  Whether  this  trend  will  lead  to  a 
full-scale  surveillance  dystopia  out  of  1984 
is  more  difficult  to  predict. 

If  you  want  help  envisioning  the  future, 
though,  feel  free  to  ask  a Furby.  It  might 
know  more  than  you  realize.  P^ 

This  article  was  originally  published,  by 
Truthout  (www.truth-out.org)  on  February 
14,  2015.  Copyright,  Truth-out.org.  Re- 
printed with  permission. 


The  appellate  court  found  no  constitu- 
tional violations  as  a result  of  the  fee  and  held 
Governor  Perry  was  not  a proper  defendant. 
Morris’  Eighth  Amendment  claim  failed 
because  he  was  not  denied  medical  care,  nor 
did  he  face  the  functional  denial  of  care  by 
being  forced  to  choose  between  medical  care 
and  basic  hygiene  necessities.  His  due  process 
claim  failed  because  the  notice  provided  dur- 
ing the  administrative  rule  adoption  process 
was  adequate.  Finally,  the  Court  of  Appeals 
was  skeptical  that  the  assessment  of  the  fee 
constitutes  a seizure  under  the  Fourth  Amend- 
ment “given  its  nature  as  a fee  exchanged  for 
the  provision  of  medical  care, ’’and  also  rejected 
Morris’  ex  post facto  argument. 

Accordingly,  the  Fifth  Circuit  affirmed 
the  district  court’s  dismissal  of  the  case 
for  failure  to  state  a claim.  See:  Morris  v. 
Livingston , 739  F.3d  740  (5th  Cir.  2014), 
cert,  denied.  P^ 
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Former  West  Virginia  Judge  Pleads  Guilty,  Sentenced 


A former  Mingo  County,  West 
Virginia  circuit  judge  was  sentenced 
to  50  months  in  federal  prison  and  fined 
$6,000  after  pleading  guilty  to  federal  con- 
spiracy charges  which  grew  out  of  a plot  to 
silence  an  FBI  informant  who  planned  to 
provide  federal  investigators  with  informa- 
tion damaging  to  a political  crony  - Mingo 
County’s  Sheriff.  Former  Judge  Michael 
Thornsbury,  59,  could  have  received  up  to 
10  years  in  prison  and  a $250,000  fine. 

“Mr.  Thornsbury ’s  conduct  was  shock- 
ing and  appalling,”  said  U.S.  Attorney 
Booth  Goodwin  following  the  sentencing 
on  June  9,  2014.  “It  was  worthy  of  a stiff 
sentence.” 

Even  so,  Goodwin  recommended  that 
Thornsbury’s  sentence  be  reduced  by  10 
months  because  he  had  cooperated  with 
authorities,  providing  information  that 
led  to  the  arrests  of  former  Mingo  County 
Commissioner  David  Baisden  and  former 
Mingo  County  prosecutor  Michael  Sparks. 

Investigators  said  Thornsbury  told 
them  the  three  men  had  hatched  a scheme 
to  protect  their  political  ally  - then-Sheriff 
Eugene  Crum  - from  a federal  investigation 
into  alleged  drug  and  campaign  finance  law 
violations  by  pressuring  Mingo  County  busi- 
nessman George  White  to  fire  the  attorney 
who  was  helping  him  provide  evidence  to 
the  FBI  that  Crum  had  illegally  obtained 
prescription  painkillers  and  accepted  unlaw- 
ful campaign  contributions.  [See:  PLN,  Nov. 


by  Joe  Watson 

2014,  p.24,  Nov.  2013,  p.42]. 

According  to  authorities,  Sheriff  Crum 
owed  White  several  thousand  dollars  for 
making  election  campaign  signs,  but  rather 
than  pay,  he  arranged  for  a police  informant 
to  purchase  drugs  from  White,  then  had 
White  arrested.  White  said  Thornsbury 
promised  that  he  would  only  spend  one 
month  in  jail  and  be  placed  on  home  con- 
finement if  he  agreed  to  hire  the  attorney 
the  conspirators  wanted. 

“They  arranged  to  offer  [a]  favorable 
plea  deal  if  he  would  fire  his  attorney,  who 
was  assisting  [White’s]  communication 
with  federal  authorities,  and  replace  him 
with  an  attorney  chosen  by  Crum  and  the 
other  elected  officials,”  according  to  a state- 
ment released  by  federal  prosecutors  when 
Thornsbury  was  indicted. 

But  White  said  after  he  changed  lawyers, 
he  was  instead  sentenced  to  up  to  15  years  in 
prison.  He  eventually  served  eight  months 
plus  another  47  days  on  home  confinement. 

“In  West  V irginia,  there  are  three  differ- 
ent laws,”  White  said.  “The  federal  law,  the 
state  law  and  the  Mingo  County  law.  Mingo 
County  law  is  the  one  I fear  the  most.” 

At  his  sentencing  hearing, Thornsbury 
expressed  regret;  the  former  judge  said  he 
allowed  his  judgment  “to  be  clouded  by  my 
loyalty,  ambition  and  pride.” 

“I  relive  that  10-second  conversation 
with  Sheriff  Crum  every  day,”  he  stated. 
“I  relive  it  and  regret  it,  but  I can’t  change 


that  it  happened. ”His  mistakes,  he  said,  are 
“with  me  every  waking  day,  hour,  second. 
It’s  all  I think  about.” 

Sheriff  Crum  was  killed  in  a William- 
son, West  Virginia  parking  lot  in  2013.  His 
accused  murderer,  Tennis  Maynard,  was 
committed  to  a state  mental  health  facility 
in  January  2015  after  being  found  incom- 
petent to  stand  trial. 

In  sentencing  Thornsbury, U.S.  District 
Court  Judge  Thomas  E.  Johnston  compared 
the  former  circuit  judge  to  a third-world 
dictator. 

“This  structure  is  that  of  a third-world 
country,”  Johnston  said.  “He  corrupted  the 
system  that  is  supposed  to  stop  us  from 
being  that  type  of  country.” 

Thornsbury  had  previously  been  indict- 
ed by  a grand  jury  in  a plot  to  frame  Robert 
Woodruff,  his  secretary’s  husband,  on  bogus 
drug,  theft  and  assault  charges  after  she 
broke  off  her  affair  with  the  judge.  Those 
charges  were  dropped  in  exchange  for  his 
guilty  plea  to  the  federal  conspiracy  charge. 
In  addition, Thornsbury  settled  a malicious 
prosecution  lawsuit  filed  by  Woodruff  and  a 
second  suit  filed  by  Woodruff’s  wife. 

Thornsbury  is  currently  incarcerated  at 
a federal  prison  in  Florida;  he  has  a release 
date  in  March  2017. 

Sources:  www.cnn.com, www.wowktv.com, 
The  West  Virginia  Record,  http://wvpublic.org, 
www.wtrf.com 
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Michigan  to  Accommodate  Religious  Rights  of  Muslim  Prisoners 

by  David  M.  Reutter 


After  a Michigan  federal  district 
court  ruled  the  Michigan  Department 
of  Corrections  (MDOC)  had  violated  the 
religious  rights  of  Muslim  prisoners  by  de- 
nying them  the  ability  to  attend  Eid  meals 
and  refusing  to  accommodate  their  need  to 
attend  weekly  prayer  services,  the  MDOC 
reached  an  agreement  which  included  the 
provision  of  halal  food  and  attendance  at 
religious  services  that  conflict  with  prison 
work  schedules. 

Those  legal  victories  came  in  a class- 
action  lawsuit  filed  by  the  ACLU  of 
Michigan  in  2009  on  behalf  of  Muslim 
and  Seventh-day  Adventist  prisoners  al- 
leging violations  of  their  rights  under  the 
Religious  Land  Use  and  Institutionalized 
Persons  Act,  the  First  Amendment  and  the 
Equal  Protection  Clause  of  the  Fourteenth 
Amendment. 

In  a May  24,  2013  order,  the  district 
court  granted  summary  judgment  to  the 
plaintiffs  after  adopting  a magistrate’s 
report  and  recommendation.  The  court’s 
subsequent  order  of  relief  declared  the  class 
members  have  a right  “to  attend,  congregate 
for,  observe  and  celebrate  ...  the  Eid  ul-fitr 
and  Eid  ul-Adha  feasts. ’’The  MDOC  was 
ordered  to  use  the  Handbook  on  Religious 
Groups  to  identify  those  feasts,  as  well  as 
Ramadan  fasts  and  Seders. 

Special  provisions  for  the  observance  of 
religious  holidays  or  holy  days  are  permitted 
only  as  authorized  by  MDOC  policy.  That 
policy  must  allow  prisoners  to  “be  released 
from  work  or  school  assignments  to  attend 
group  religious  services  and  approved  holy 
day  observances.” 

That  order  pushed  the  MDOC  to  reach 
a settlement  to  resolve  the  case.  A Novem- 
ber 2013  settlement  agreement  affirmed  the 
district  court’s  previous  order  and  granted 
two  other  forms  of  relief. 

The  first  requires  MDOC  officials  to 
provide  a religious  meal  that  comports  with 
halal  tenets  and  satisfies  basic  nutritional 
requirements  applicable  to  all  prisoners. 
The  second  requires  the  MDOC  to  post 
notices  and  grant  expungement,  upon  a 
prisoner’s  request,  of  a misconduct  or  other 
administrative  action  caused  by  the  previ- 
ous unconstitutional  policy  from  August  1 , 
2003  to  the  date  of  the  judgment. 

The  latter  relief  is  available  to  prisoners 


who  were  disciplined  for  “(a)  request  to  attend 
or  attendance  at  a religious  service  which  con- 
flicted with  a work,  school,  or  administrative 
detail  or  assignment  or  (b)  refusal  to  attend  a 
work,  school,  or  administrative  detail  due  to 
a conflicting  religious  service.” 

“The  government  may  not  deprive 
Americans  of  their  fundamental  right  to 
practice  their  religion,  even  when  they  are 
in  prison,”  said  Michael  J.  Steinberg,  legal 
director  of  the  ACLU  of  Michigan.  “Thanks 
to  this  groundbreaking  case,  Muslim  prison- 
ers will  no  longer  be  forced  to  eat  food  that 
violates  their  religious  principles  and  they 
won’t  be  punished  for  joining  weekly  prayers 
or  celebrating  important  religious  holidays.” 

The  settlement  agreement  was  ap- 
proved by  the  district  court  on  November 
20,  2013.  The  court  granted  stipulated 
attorney  fees  and  costs  of  $248,560.99 
to  plaintiffs’  counsel  in  January  2014;  the 
plaintiffs  were  represented  by  the  ACLU 


A report  by  Human  Rights  Watch 
highlighted  what  criminal  law  experts 
have  known  for  years  - that  federal  prosecu- 
tors have  almost  unlimited  power  in  drug 
cases  to  coerce  guilty  pleas,  and  they  are 
not  afraid  to  use  it.  The  report  mentions 
several  examples  where  first-time  drug  of- 
fenders resisted  an  initial  plea  bargain,  and 
were  shortly  thereafter  hit  with  superced- 
ing indictments  seeking  long  mandatory 
minimum  sentences. 

When  Congress  passed  laws  requiring 
the  application  of  mandatory  minimum 
sentencing,  the  clear  intent  was  for  the 
most  severe  penalties  to  be  reserved  for 
drug  “kingpins,”  not  couriers  or  street- 
corner  peddlers.  Instead,  prosecutors  soon 
learned  that  most  drug  prosecutions  were 
“easy  wins,”  while  judges  were  constrained 
by  the  language  of  the  statutes  to  sentence 
defendants  to  long  prison  terms.  Power 
shifted  from  the  judicial  branch  to  the  ex- 
ecutive branch,  and  prosecutors  were  only 
restrained  by  their  consciences.  In  other 
words,  some  were  not  restrained  at  all. 


of  Michigan  and  the  law  firm  of  Dickinson 
Wright  PLLC. 

Following  approval  of  the  settlement, 
a number  of  class  members  filed  motions 
seeking  to  enforce  the  settlement  terms  or 
hold  the  MDOC  in  contempt  - including 
a motion  related  to  Eid  feasts  during  the 
holy  month  of  Ramadan.  The  district  court 
denied  all  such  motions,  and  several  appeals 
remain  pending. 

In  regard  to  the  Eid  feasts,  the  court 
wrote  in  a July  27,  2015  order  that  it  was 
“satisfied  that  the  MDOC  is  complying 
with  the  terms  of  the  settlement  agree- 
ment,” explaining  that  “[t]he  only  food 
allowed  at  the  Eid  Feasts  would  be  food 
donated  from  outside  sources.  Prisoners 
receive  their  regular  meals  those  two  days 
so  MDOC  does  not  provide  a special  meal 
to  celebrate  the  Eid  Feasts.”  See:  Dowdy-El 
v.  Caruso,  U.S.D.C.  (E.D. Mich.),  Case  No. 
2:06-cv-11765.P 


According  to  the  report,  “prosecutors 
often  charge  or  threaten  to  charge  manda- 
tory minimums  not  because  they  result  in 
appropriate  punishment,  even  in  the  view 
of  the  prosecutor,  but  to  pressure  defendants 
to  plead  guilty  and  to  punish  them  if  they 
do  not.  The  pressure  they  could  bring  to 
bear  on  defendants  led  to  soaring  numbers 
of  guilty  pleas  in  drug  cases:  from  1980  to 
2010,  the  percentage  of  federal  drug  cases 
resolved  by  a plea  increased  from  68.9  to 
96.9  percent,  where  it  remained  in  2012.” 

Jamie  Fellner,  senior  advisor  to  the  U.S. 
Program  at  Human  Rights  Watch  and  au- 
thor of  the  report,  said  bluntly,  “Prosecutors 
give  dmg  defendants  a so-called  choice  - in 
the  most  egregious  cases,  the  choice  can 
be  to  plead  guilty  to  10  years,  or  risk  life 
without  parole  by  going  to  trial.  Prosecutors 
make  offers  few  drug  defendants  can  refuse. 
This  is  coercion  pure  and  simple.”  Fellner 
added,  “Going  to  trial  is  a right,  not  a crime. 
But  defendants  are  punished  with  longer 
sentences  for  exercising  that  right.” 

Critics  point  to  the  Federal  Sentencing 


Report  on  Prosecutorial  Coercion 
in  Obtaining  Drug  Pleas 
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Guidelines,  which  originated  by  act  of  Con- 
gress in  1984,  as  one  of  the  culprits.  Originally, 
according  to  the  report,  “[t] he  guidelines  were 
to  further  the  purposes  of  sentencing  (just 
punishment,  deterrence,  incapacitation,  and 
rehabilitation)  set  forth  in  18  U.S.C.  § 3553(a) 
(2),  while  avoiding  unwarranted  disparities 
among  similar  defendants.” 

However  good  those  intentions,  the 
detailed  and  draconian  guideline  sentences 
resulted  in  federal  prisons  being  packed 
with  generally  low-level,  non-violent  drug 
dealers,  who  received  sentences  averaging 
10  to  12  years  - “greater  than  for  forcible 
rape  of  an  adult,  killing  a person  in  voluntary 
manslaughter,  disclosing  top  secret  national 
defense  information,  or  violent  extortion  of 
more  than  $5  million  involving  serious  bodily 
injury,”  according  to  Human  Rights  Watch. 

For  example,  the  report  notes, “[sjomeone 
who  has  one  prior  drug  felony  conviction, 
who  runs  a small  drug  operation  of  three 
people  including  himself,  and  who  is  con- 
victed of  possession  with  intent  to  distribute 
20  kilograms  of  cocaine  faces  a guidelines 
sentencing  range  of  210  to  262  months 
(approximately  17  to  21  years).” 

The  unbridled  discretion  of  a federal 
prosecutor  to  add  gun  charges  to  drug  cases, 
whether  or  not  they  were  central  to  the  drug 
crime,  has  also  resulted  in  unnecessarily 
long  sentences.  According  to  Fellner,  “[o]ur 
research  indicates  that  prosecutors  use  the 
threat  of  these  sentencing  enhancements  to 
obtain  pleas  and  will  carry  through  on  those 
threats  for  defendants  who  do  not  plead.” 

The  often  uneven  application  or  lack  of 
sentence  reductions  for  people  who  coop- 
erate is  another  area  the  report  criticized. 
Former  U.S.  Attorney  for  the  Northern 
District  of  Illinois  Scott  Lassar  stated,  “It’s 
a bounty  system.  [The  defendant]  gets  credit 
for  bringing  in  other  people’s  heads.  If  they 
don’t  need  you,  you’re  out  of  luck.  If  [the] 
ringleader  cooperates,  he  may  get  a better 
deal  than  people  of  lower  culpability.” 

Attorney  General  Eric  Holder  has 
instructed  federal  prosecutors  to  avoid 
overcharging  certain  low-level,  non-violent 
drug  offenders  with  mandatory  minimum 
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sentences,  but  it  is  unclear  if  this  will  have 
a lasting  impact  on  prosecutors  who  have 
grown  used  to  having  almost  complete 
discretion  in  bringing  drug  cases. The  report 
noted  that  this  and  other  factors  might  have 
an  impact  on  federal  sentencing  injustices. 

“Momentum  is  growing  to  end  nearly 
three  decades  of  harsh  sentences  for  federal 
drug  offenders  amid  growing  realization 
that  the  U.S.  cannot  incarcerate  its  way 


out  of  drug  use  and  abuse,  and  that  long 
sentences  neither  ensure  public  safety  nor 
strengthen  communities. There  is  also  grow- 
ing and  welcome  national  recognition  that 
meaningful  reform  of  federal  drug  laws 
must  include  restoring  sentencing  discre- 
tion to  federal  judges.” 

Source:  “An  Offer  You  Cant  Refuse,”  Human 
Rights  Watch  (Dec.  5,  2013) 


10th  Circuit  Reverses  Dismissal  of 
Halfway  House  Escape  Charge 

by  Derek  Gilna 


A FEDERAL  PRISONER  WITHOUT  ANY 
detainers  (“holds”  placed  by  other  law 
enforcement  agencies)  can  generally  count 
on  a period  of  community  confinement 
at  the  end  of  his  sentence,  during  which 
he  reports  to  a halfway  house  under  the 
direct  supervision  of  the  Bureau  of  Prisons 
(BOP).  Most  federal  circuit  courts  agree 
that  the  halfway  house  time,  even  if  served 
on  home  confinement,  counts  against  the 
prisoner’s  sentence,  and  it  stands  to  reason 
that  an  unauthorized  absence  from  a half- 
way house  or  home  confinement  would  thus 
be  considered  “escape.” 

A district  court  judge  in  Kansas  dis- 
agreed, finding  that  when  Michael  Ko 
failed  to  return  to  his  residence  while  on 
home  confinement,  based  on  an  alert  from 
his  GPS  monitoring  device,  that  failure  did 
not  constitute  an  escape. 

The  court  dismissed  the  indictment 
filed  against  Ko  for  escape  from  custody, 
reasoning  “the  absence  of  Supreme  Court 
or  Tenth  Circuit  precedent  addressing  the 
facts  in  this  case”  required  dismissal. 

In  reversing  the  district  court’s  judg- 
ment, the  Tenth  Circuit  noted  the  terms 
of  Ko’s  confinement  included  constant 
monitoring,  the  wearing  of  an  electronic 
monitoring  device  and  limitations  as  to 
travel  and  reporting.  In  “that  way,  the  re- 
strictions on  his  life  in  home  confinement 
were  sufficiently  limiting  so  as  to  constitute 
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custody  under  [the  statute].  So  long  as 
a prisoner  is  confined  to  serve  a term  of 
imprisonment  at  a place  designated  by  the 
BOP,  he  is  in  ‘custody’  and  liable  for  escape.” 
See:  United  States  v.  Ko,  739  F.3d  558  (10th 
Cir.  2014). 

Following  remand,  Ko  entered  a guilty 
plea  to  the  escape  from  custody  charge;  he  was 
sentenced  in  August  2014  to  12  months  and 
one  day  in  federal  prison,  plus  an  additional 
two-year  term  of  supervised  release. 
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Chicago  City  Council  Approves  Reparations 
for  Police  Torture  Victims 


The  Chicago  City  Council  has  voted 
to  approve  a $5.5  million  package  that 
will  pay  reparations  and  fund  other  ben- 
efits to  victims  of  torture  at  the  hands  of 
notorious  former  police  commander  Jon 
Burge  and  his  cadre  of  officers.  The  May  6, 
2015  approval  of  the  package  culminates 
a decade-long  effort  to  compensate  the 
more  than  100  victims  - mostly  African- 
American  men  - who  suffered  physical  and 
psychological  abuse  at  the  hands  of  police 
during  almost  two  decades  under  Burge’s 
reign.  [See:  PLN,  Dec.  2011,  p.14;  Oct. 
2004,  p.l]. 

The  reparations  package  includes 
maximum  payments  of  $100,000  to  torture 
victims,  plus  free  city  college  tuition  and  job 
training  to  victims  and  their  families,  as  well 
as  city-funded  psychological,  family  and 
substance  abuse  counseling.  No  payments 
will  be  made  to  family  members  of  torture 
victims  who  have  since  died,  though  they 
can  receive  other  benefits. 

Authorities  alleged  that  from  1972  to 
1991,  Burge  was  in  charge  of  a group  of 
white  Chicago  police  detectives  who  forced 
confessions  from  suspects  by  routinely  using 
electric  shocks,  mock  executions,  and  suf- 
focation with  plastic  bags  and  typewriter 
covers,  and  by  hurting  their  genitals.  The 
Chicago-based  People’s  Law  Office  docu- 
mented 118  such  cases. 

“I  want  to  say  to  the  rest  of  the  world 
and  Chicago,  we  get  it,”  said  city  Alderman 
Howard  Brookins,  who  called  Burge’s  ac- 
tions an  “atrocity.” 

“That  type  of  behavior  will  not  be  toler- 
ated in  our  city,  and  we  can  work  together 
bringing  the  community  and  the  people 
together  for  the  betterment  of  our  city,”  he 
added.  Brookins  termed  the  reparations  “a 
meaningful  settlement.” 

“This  stain  cannot  be  removed  from 
our  city’s  history,  but  it  can  be  used  as  a 
lesson  of  what  not  to  do,”  declared  Chicago 
Mayor  Rahm  Emanuel. 

“Chicago  has  taken  a historic  step  to 
show  the  country,  and  the  world,  that  there 
should  be  no  expiration  date  on  reparations 
for  crimes  as  heinous  as  torture,”  said  Steven 
Hawkins,  executive  director  of  Amnesty 
International  USA,  which  has  long  worked 


by  Joe  Watson 

to  outlaw  torture.  “The  United  States  is  a 
country  desperately  in  need  of  a more  ac- 
countable police  force.  Passing  this  ordinance 
will  not  only  give  long-overdue  reparations 
to  survivors,  it  will  help  set  a precedent  of 
U.S.  authorities  taking  concrete  measures  to 
hold  torturers  accountable.” 

Burge  was  released  from  the  Butner 
Correctional  Institution,  a low-security 
federal  prison  near  Durham,  North  Caro- 
lina, on  October  2, 2014  and  remanded  to 
a halfway  house  in  Tampa,  Florida  to  serve 
the  remainder  of  his  sentence.  He  was 
convicted  in  2010  on  perjury  charges  for 
lying  to  federal  investigators  to  cover-up  the 
torture,  and  sentenced  to  four-and-a-half 
years.  By  the  time  the  abuse  was  uncovered, 
the  statute  of  limitations  had  expired  on  the 
incidents  themselves. 

The  Illinois  Torture  Inquiry  and  Relief 
Commission,  which  has  been  working  since 
2011  to  uncover  incidents  of  police  torture 
under  Burge,  was  accused  of  bias  in  favor 
of  defendants  who  were  allegedly  abused  at 
the  expense  of  the  victims  of  crimes  those 
defendants  were  accused  of  committing. 
The  controversy  led  to  the  resignation  of  the 
Commission’s  director  and  appointment  of 
a new  director. 

Joe  Heinrich,  a college  professor  and 
retired  police  officer  whose  sister  and 
brother-in-law  were  murdered  in  Chicago 
in  1983,  said  he  was  never  informed  that  the 
man  convicted  of  the  murders  was  under 
consideration  for  a new  trial  based  on  the 
Commission’s  findings. 

On  July  25,  2013,  the  Commission 
found  that  Chicago  detectives  had  tortured 
Jerry  Mahaffey  while  questioning  him 
almost  30  years  ago  about  the  murders  of 
Heinrich’s  sister,  Jo  Ellen  Pueschel,  and 
her  husband  Dean,  and  the  beating  of 
their  12-year-old  son  Ricky.  The  case  was 
assigned  to  a Cook  County  Criminal  Court 
judge  to  decide  whether  to  grant  Mahaffey 
- who  was  sentenced  to  life  in  prison  for 
the  murders  - a new  trial. 

“It’s  the  kind  of  thing  that  sucks  the 
wind  out  of  you  and  totally  derails  your  life,” 
said  Heinrich,  adding  that  he  only  found 
out  about  the  Commission’s  decision  from 
a reporter  after  he  returned  from  vacation. 


Heinrich  contacted  then-Commission 
director  David  Thomas  to  complain  that 
the  Commission  had  violated  Illinois  law 
by  excluding  the  Pueschel  family  from  the 
review  process.  A 2009  law  compels  the 
Commission,  where  evidence  of  police 
torture  is  discovered,  to  “use  all  due  dili- 
gence to  notify  the  victim  and  explain  the 
inquiry  process,”  and  to  notify  victims  of  the 
“right  to  present  [their]  views  and  concerns 
throughout  the  ...  investigation.” 

Thomas  reportedly  told  Heinrich  that 
his  staff  had  “inadvertently”  failed  to  notify 
him.  He  then  rescinded  the  Mahaffey  rul- 
ing, along  with  rulings  in  two  other  cases 
with  similar  circumstances,  and  invited  the 
Pueschel  family  to  the  Commission’s  next 
meeting  to  voice  their  concerns. 

However,  the  Commission’s  failure 
to  notify  family  members  of  victims  at- 
tracted the  attention  of  Illinois  Governor 
Pat  Quinn,  who  called  on  Thomas  to 
resign.  Thomas  submitted  his  resignation 
in  September  2013;  former  prosecutor  and 
Harvard  University  attorney  Barry  Miller 
was  named  as  the  Commission’s  new  direc- 
tor on  December  30, 2013. 

Chicago  Mayor  Emanuel  publicly 
apologized  for  what  he  called  a “dark 
chapter”  in  the  city’s  history  just  prior  to  a 
city  council  vote  in  favor  of  a settlement  in 
a prior  lawsuit  brought  by  torture  victims. 
On  September  11,2013,  the  council  voted 
to  pay  $6.15  million  each  to  Marvin  Reeves 
and  Ronald  Kitchen,  who  were  abused  by 
Burge’s  detectives  and  subsequently  spent 
21  years  in  prison  for  a quintuple  murder 
before  they  were  exonerated  and  released. 

According  to  a May  2, 2015  news  re- 
port in  the  Chicago  Tribune , the  city,  as  well 
as  Cook  County  and  the  State  of  Illinois, 
have  paid  out  more  than  $100  million  in 
combined  “settlements,  judgments  and 
other  legal  costs”  as  a result  of  the  Burge 
torture  scandal,  including  settlements  to 
former  prisoners  who  were  wrongfully 
convicted  after  giving  false  confessions.  PJ 

Sources:  Chicago  Tribune , http://chicago. 
suntimes.  com , http://chicago.  cbslocal.  com , 
http://inthesetimes.  com , www.  usatoday.  com, 
www.bop.gov 
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Sex  Assault  Charges  against  Wiccan  Ex-Prison  Chaplain  Dismissed 

by  Joe  Watson 


A Wiccan  former  prison  chaplain  at 
the  Oshkosh  Correctional  Institution 
in  Wisconsin  pledged  to  sue  the  Wisconsin 
Department  of  Corrections  after  she  was 
cleared  of  criminal  charges  in  a bizarre  faux 
hostage  scheme  that  involved  allegations 
of  sex  with  a prisoner  behind  a barricaded 
office  door.  Reverend  Jamyi  Witch  was 
fired  in  March  2012  after  the  charges  were 
filed;  she  also  claimed  she  was  the  target 
of  anti-religious  rhetoric  from  Wisconsin 
Governor  Scott  Walker,  when  Walker  was 
still  a state  Assemblyman. 

The  criminal  charges  against  Witch,  a 
54-year-old  Wiccan  who  changed  her  last 
name  from  Welch  to  reflect  her  religion,  were 
dismissed  in  August  2013  because  the  prisoner 
involved  in  the  incident  changed  his  story  and 
prosecutors  were  not  confident  they  could 
convict  her,  according  to  Winnebago  County 
Deputy  District  Attorney  Scott  Ceman. 

Witch  was  hired  in  2001  as  the  state’s 
first  Wiccan  prison  chaplain.  [See:  PLN, 
March  2002,  p.32].  She  was  accused  of 
hatching  a plan  in  which  the  unidentified 
prisoner  came  into  her  office,  barricaded  the 
door  with  a bookshelf  and  Witch’s  wheel- 
chair, then  sexually  role-played  as  if  Witch 
was  his  mother.  The  hostage  plan,  she  al- 
legedly told  the  prisoner,  would  get  them 
both  transferred  out  of  Oshkosh,  where 
the  prisoner  feared  he  would  be  assaulted 
by  other  prisoners,  and  where  Witch  said 
she  feared  attacks  by  her  co-workers.  While 
barricaded  in  her  office,  Witch  allegedly 
gave  the  prisoner  15  sleeping  pills  and  the 
two  performed  oral  sex  on  each  other. 

After  the  hostage-taking  incident,  the 
prisoner  was  transferred  to  the  Green  Bay 
Correctional  Institution  where  he  wrote 
a letter  - intercepted  by  prison  staff  - in 
which  he  indicated  that  Witch  had  con- 
cocted the  farfetched  scheme.  Once  police 
investigated,  however,  Witch  contended 
that  she,  not  the  prisoner,  was  the  victim 
of  sexual  assault.  She  told  investigators 
the  prisoner  had  forced  her  to  expose  her 
breasts  and  perform  and  receive  oral  sex. 
Witch  reportedly  said  she  did  not  tell  police 
all  the  facts  involving  the  incident  earlier 
because  she  feared  others  would  make  fun 
of  her. 

Years  before,  Witch  had  been  the 
target  of  a public  harangue  by  then-state 


Assemblyman  Walker,  chairman  of  the  As- 
sembly’s Committee  on  Corrections  and 
the  Courts,  who  mounted  a highly-visible 
campaign  in  October  2001  to  have  Witch 
removed  as  a prison  chaplain  based  solely 
on  her  Wiccan  religion.  Witch  said  that 
although  Walker  was  unsuccessful  in  hav- 
ing her  position  terminated  - he  left  the 
legislature  in  early  2002  - his  efforts  did 
“stir  up  right  wing  conservative  religious 
fundamentalists . ” 

Witch  said  she  received  numerous 
death  threats,  her  tires  were  slashed,  a sil- 
ver cross  was  painted  on  her  door  and  her 
school-aged  children  were  harassed.  She 
recalled  that  one  state  legislative  employee 
issued  a press  release  containing  the  lan- 
guage “burn  the  witch.” 

As  governor,  Walker  has  since  de- 
nounced “discrimination  and  violence 
targeted  toward  a specific  ethnic  or  religious 
group”  as  “contrary  to  America’s  core  ideals.” 

“By  placing  it  in  the  First  Amendment 
to  the  U.S.  Constitution,”  he  said,  “our 
founding  fathers  placed  special  emphasis  on 
protecting  religious  freedom  for  all  Ameri- 
cans. We  must  show  constant  vigilance  in 
defending  our  founding  principles.” 

But  when  he  was  campaigning  to 
have  Witch  removed  as  a prison  chaplain, 
Walker’s  rhetoric  was  far  different.  Only 
days  after  she  was  hired  as  a chaplain  at  the 
maximum-security  Waupun  Correctional 
Institution,  “Walker  came  out  saying  he 
would  do  whatever  it  took  to  have  me  re- 
moved from  my  position,”  Witch  recalled 
in  an  interview  with  ThinkProgress,  a 
progressive  online  news  outlet,  posted  on 
March  20, 2015. 

“I  can’t  imagine  that  most  of  the  in- 
mates would  feel  particularly  comfortable 
going  to  that  individual  ...  I would  think, 


in  some  ways  from  a religious  standpoint,  it 
might  actually  put  inmates  in  a position  that 
talking  to  [a  Wiccan]  is  contrary  to  what 
some  of  their  own  religious  beliefs  might 
be, ’’Walker  said  in  2001,  while  announcing 
his  committee  might  investigate. 

“Witch’s  hiring  raises  both  personal 
and  political  concerns,”  Walker  explained 
at  the  time.  “Not  only  does  she  practice  a 
different  religion  than  most  of  the  inmates, 
she  practices  a religion  that  actually  offends 
people  of  many  other  faiths,  including 
Christians,  Muslims  and  Jews.  It  just  seems 
to  be  impractical  to  have  someone  in  that 
position  who  admittedly  can  only  provide 
those  sorts  of  services  to  roughly  30  people 
in  the  entire  prison,”  he  added. 

Witch  told  ThinkProgress  that  over 
her  12-year  tenure  as  a prison  chaplain, 
she  spent  more  time  converting  prisoners 
to  Christian  faiths  than  any  others. 

“My  job  is  to  help  them  connect  with 
the  divine  however  they  see  the  divine. 
Most  people  in  this  country  are  raised 
thinking  of  deity  with  the  Christian  belief 
system;  that’s  where  they  would  have  [the] 
best  chance  of  finding  connection  with  the 
divine,”  she  stated. 

Witch  said  Governor  Walker  - who  is 
currently  a Republican  presidential  candi- 
date - never  apologized  for  his  actions  in 
2001,  and  she  urged  voters  to  beware. 

“If  we  get  a man  in  the  White  House 
who  is  okay  with  actively  seeking  to  have 
people  removed  from  their  positions  be- 
cause they  are  not  of  a faith  he  approves  of 
...  we’ve  been  down  that  road  before,”  she 
remarked. 

Sources:  Associated  Press , www.thenorth- 
western.com,  www.abcnews.go.com,  http:// 
thinkprogress.  org 
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designed  to  help  pro-se  prisoner  litigants  identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This 
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Alabama:  On  April  9, 2013,  Kenneth 
Wayne  Patton  was  arrested  on  a domestic 
violence  charge.  When  he  arrived  at  the 
Etowah  County  Jail,  he  informed  guards 
that  he  used  to  be  employed  at  the  St.  Clair 
Correctional  Facility  and  should  be  put 
in  protective  custody.  Despite  that  warn- 
ing, he  was  placed  in  general  population. 
Prisoners  at  the  jail  eventually  discovered 
Patton’s  former  occupation  and  assaulted 
him;  he  sufFered  a broken  nose,  cuts  and  a 
broken  tooth.  In  April  2015,  Patton  filed  a 
federal  lawsuit  against  jail  officials  accusing 
them  of  deliberate  indifference  for  failing 
to  protect  him. 

Arizona:  No  injuries  were  reported 
after  a fire  broke  out  on  July  25, 2015  at  a 
prison  in  Florence  run  by  Corrections  Cor- 
poration of  America  (CCA).  CCA  issued  a 
statement  that  said  the  fire  at  the  Central 
Arizona  Detention  Center  started  in  a dryer 
in  the  laundry  room.  Flames  spread  to  the 
roof  through  a vent  and  ignited  some  plas- 
tic, causing  extensive  heavy  black  smoke.  A 
Florence  official  said  the  fire  did  not  cause 
“serious  damage”  to  the  facility. 

Arkansas:  On  April  18,  2015,  Pu- 
laski County  sheriff’s  officials  intercepted 
a phone  call  which  indicated  that  contra- 
band would  be  left  in  a vehicle  belonging 
to  guard  Kyle  Guyer  in  the  jail’s  parking 
lot.  Investigators  stopped  Guyer  as  he  re- 
trieved a package  containing  money,  candy 
and  tobacco  from  his  car;  a second  package 
containing  marijuana  and  methamphet- 
amine  was  also  found  in  the  vehicle.  Guyer 
immediately  resigned. 

Australia:  A prisoner  who  was  work- 
ing as  a kitchen  cleaner  at  the  Bunbury 
Regional  Prison  criticized  fellow  prisoner 
and  unit  cook  Matthew  John  Horner’s 
chicken  parmigiana,  saying  there  was  “too 
much  tomato  on  top.”  Horner  did  not  take 
kindly  to  that  assessment  of  his  culinary 
skills  and  attacked  the  food  critic,  breaking 
both  of  his  eye  sockets.  On  July  7,  2015, 
Horner  was  sentenced  to  seven  months 
in  jail  to  be  served  concurrently  with  his 
original  sentence. 

Australia:  A ban  on  smoking  in 
prisons,  scheduled  to  take  effect  on  July  1, 
2015,  is  thought  to  have  sparked  a major 
riot  at  the  Metropolitan  Remand  Centre  in 
Ravenhall.  Clashes  involving  hundreds  of 
prisoners  began  at  midday  on  June  30.  Staff 
and  visitors  were  evacuated  from  the  facility, 
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which  was  placed  on  lockdown.  Prisoners 
had  warned  that  if  the  smoking  ban  was 
initiated,  “all  hell  was  going  to  break  loose.” 
There  were  no  reports  of  serious  injuries  as 
a result  of  the  melee. 

California:  Fuis  Borjon,  a former 
guard  at  FCI  Terminal  Island,  pleaded 
guilty  on  December  2,  2014  to  a federal 
bribery  charge  in  connection  with  a cell 
phone  smuggling  scheme  at  the  BOP 
facility.  He  was  sentenced  in  February 
2015  to  a prison  term  of  two  days  with 
time  served  plus  24  months  of  supervised 
release,  a $1,000  fine,  restitution  and  160 
hours  of  community  service.  Borjon  had 
faced  a maximum  sentence  of  15  years  in 
federal  prison. 

California:  In  September  2014,  the 
California  Department  of  General  Services 
announced  that  12  state  prison  sites  had 
completed  solar  power  projects  which  have 
a combined  capacity  of  about  28  megawatts. 
The  Pleasant  Valley  State  Prison,  as  well 
as  the  state  hospital  at  Coalinga,  joined 
North  Kern  State  Prison,  Chuckawalla 
Valley  State  Prison,  CSP  Fos  Angeles  in 
Fancaster,  the  California  Correctional 
Institution  in  Tehachapi  and  Ironwood 
State  Prison,  among  others,  in  utilizing 
solar  arrays.  A 2012  executive  order  from 
Governor  Jerry  Brown  directs  state  agencies 
and  departments  to  reduce  water  use  and 
greenhouse  gas  emissions  by  20%  by  2020, 
and  energy  purchases  by  20%  by  2018. 

California:  On  April20, 2015, officials 
at  the  North  Kern  State  Prison  reported 
that  15  to  20  shots  were  fired  outside  the 
facility,  injuring  a guard  whose  identity  was 
not  released.  The  guard  was  grazed  by  a bul- 
let that  penetrated  his  stab-resistant  vest, 
and  he  was  treated  and  released  at  a local 
hospital.  Officials  were  unclear  whether  the 
guard  had  been  targeted  or  if  the  shots  were 
fired  in  the  general  direction  of  the  prison. 

China:  A new  type  of  anti-corruption 
training  is  taking  place  under  Chinese 
President  Xi  Jinping.  It’s  a “scared  straight” 
program  for  public  officials.  In  May  2015, 
70  Hebei  province  officials  met  inside  a 
prison  with  15  former  government  col- 
leagues, all  incarcerated  on  corruption 
charges.  The  prisoners  advised  the  visiting 
officials  to  be  mindful  of  their  social  circles 
and  to  rectify  their  work  relationships  to 
avoid  a similar  fate.  President  Jinping  has 
vowed  to  eradicate  graft  within  all  levels  of 


the  Communist  party  bureaucracy. 

Colorado:  Jeffrey  Allan  Fane,  59,  a 
former  Arapahoe  County  magistrate,  was 
sentenced  on  April  27, 2015  to  90  days  of 
in-home  confinement  after  pleading  guilty 
to  sexual  exploitation  and  attempted  unlaw- 
ful sexual  contact.  Fane  was  found  to  be 
behind  a Craigslist  post  soliciting  sex  from 
a 14-year-old  boy  who  could  meet  him 
“after  school.”  Lane  confessed  to  exchang- 
ing sexual  messages  with  an  undercover 
officer  whom  he  thought  was  an  underage 
boy.  He  said  the  online  conversations  were 
just  “fantasy.” 

Connecticut:  Federal  prosecutors  an- 
nounced the  arrest  of  a corrupt  prison  staff 
member  involved  in  a bribery  scheme,  who 
“did  not  hesitate  to  take  advantage  of  in- 
mates under  her  supervision,  and  was  eager 
to  find  new  bribery  targets.”  Kisha  Perkins, 
43,  a former  case  manager  at  FCI  Danbury, 
pleaded  guilty  to  corruption  charges  and 
was  sentenced  on  July  21,2015  to  one  year 
in  jail  and  one  year  of  supervised  release. 
She  had  worked  at  the  prison  for  18  years. 

Florida:  The  U.S.  Department  of 
Justice  announced  on  April  14,  2015  that 
a grand  jury  had  returned  a two-count 
indictment  charging  Palm  Beach  County 
Sheriff’s  Deputy  William  D.  Wheeler,  46, 
with  unlawfully  assaulting  a prisoner  at  the 
Palm  Beach  County  Detention  Center  on 
October  9,  2013  and  filing  a false  report 
about  the  incident.  The  prisoner,  identified 
only  as  J.S.,  did  not  comply  with  a treat- 
ing nurse’s  attempt  to  review  his  medical 
bracelet.  When  J.S.  pulled  his  arm  away, 
Wheeler  allegedly  put  his  hands  around 
the  prisoner’s  neck,  stuck  his  head  against 
a wall,  pulled  him  to  the  floor  and  struck 
him  in  the  face  with  his  knee.  The  indict- 
ment also  alleges  that  Wheeler  filed  a report 
falsely  claiming  J.S.  had  assaulted  him.  The 
incident  was  captured  on  surveillance  video. 

Florida:  Robert  Harris,  a criminal 
defense  attorney  with  the  Fort  Myers-based 
Harris  Law  Firm,  was  “a  little  shocked” 
when  a would-be  client  arrived  at  his  of- 
fice seeking  representation  in  March  2015. 
While  not  typically  an  unusual  request,  in 
this  case  the  prospective  client,  John  Mar- 
shall, also  brought  along  proof  of  his  alleged 
crime  - the  body  of  a neighbor  he  claimed 
he  had  killed  in  self-defense.  Attorneys 
at  the  law  firm  notified  911  shortly  after 
Marshall’s  arrival.  “They  don’t  teach  you 
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about  this  in  law  school.  That’s  for  sure,” 
Harris  said. 

Florida:  William  Houghton  and  Ed- 
die Rodas-Castro  were  indicted  by  a federal 
grandjury  on  June  17,2015  for  violating  the 
civil  rights  of  a prisoner.  The  pair  worked  as 
prison  guards  at  the  Coleman  Correctional 
Complex;  they  are  accused  of  striking  an 
unidentified  prisoner  repeatedly  in  the  head 
and  face,  then  falsifying  reports  and  making 
false  statements  to  investigators.  The  2014 
incident  was  investigated  by  the  FBI  and 
the  U.S.  Department  of  Justice’s  Office  of 
the  Inspector  General.  Both  Houghton 
and  Rodas-Castro  have  pleaded  not  guilty. 

Georgia:  A recent  photo  of  Cortez 
Berry,  18,  was  posted  on  Facebook  even 
though  he  was  serving  time  in  the  Burruss 
Correctional  Training  Center  for  his  role 
in  a carjacking  and  robbery.  On  March  31, 
2015,  it  was  reported  that  the  photo  showed 
Berry  hunched  down,  with  a swollen  eye 
in  front  of  two  shirtless  young  men,  one 
of  whom  had  a leash  around  Berry’s  neck. 
The  caption  read,  “When  you  disrespect 
the  Nation,  it  bring  nothing  but  pain  and 
suffering.”  The  reference  is  understood  to 
be  to  the  G.D.  Nation,  short  for  “Gangster 
Disciples.”  The  Georgia  Department  of 
Corrections  has  launched  an  investigation 
into  the  incident. 

Illinois:  A Cook  County  jail  guard 
was  found  guilty  on  June  17,  2015  of  ag- 
gravated battery  and  official  misconduct 
charges  after  surveillance  video  showed  him 
punching  a prisoner  in  the  face.  Prisoner 
Rafael  Aleman,  5-foot-9,  never  saw  the 
punch  coming  when  6-foot-5, 325-pound 
guard  Rico  Palomino  attacked  him  without 
provocation.  Palomino,  a law  enforcement 
heavyweight  boxing  champion,  was  spared 
jail  time  and  sentenced  in  August  2015  to 
18  months  of  probation. 

Indiana:  On  April  20, 2015,  a news  ar- 
ticle reported  that  prisoners  at  the  Westville 
Correctional  Facility  had  been  without  run- 
ning water  for  five  days.  John  Schrader,  the 
public  information  officer  at  Westville,  said 
a sinkhole  had  broken  the  facility’s  original 
underground  water  main,  likely  to  have 
been  installed  over  60  years  ago.  Accord- 
ing to  Schrader,  water  was  trucked  in  and 
port-a-potties  provided  for  the  prisoners 
and  staff  to  use.  The  water  main  break  was 
repaired  the  same  day  media  outlets  began 


to  report  the  outage. 

Iraq:  A representative  from  the  prov- 
ince of  Diyala  said  on  May  9, 2015  that  43 
prisoners  had  escaped  and  33  prisoners  and 
11  guards  were  killed  in  a riot  that  erupted 
at  the  jail  at  the  police  headquarters  in  the 
city  of  Khalis.  Most  of  the  escapees  had 
been  charged  with  criminal  offenses,  but 
nine  were  being  held  as  terrorists.  The  riot 
lasted  more  than  four  hours;  prison  breaks 
occur  frequently  in  Iraq.  [See,  e.g.:  PLN, 
Sept.  2013,  p.37;  Jan.  2013,  p.23]. 

Israel:  Israel  Radio  reported  on  June  1, 
2015  that  a solider  in  the  Israeli  Defense 
Force  (IDF)  was  disciplined  with  an  11-day 
sentence  for  eating  a non-kosher  sandwich 
during  a military  operation.  The  IDF  said 
the  unnamed  soldier’s  actions,  which  he 
defended  by  claiming  ignorance  of  the 
regulation,  were  not  in  keeping  with  the 
army’s  expectations  of  those  in  its  officers’ 
course.  After  reexamining  the  incident,  the 
IDF  decided  to  lessen  the  soldier’s  punish- 
ment by  changing  it  from  time  served  in  a 
military  prison  to  confinement  to  base. 

Maryland:  Two  former  jail  guards  at 
the  Baltimore  City  Detention  Center  were 
identified  as  looters  during  the  city-wide 
disturbances  that  erupted  after  the  police- 
involved  death  of  Freddie  Gray.  Tamika 
Cobb,  29,  and  Kendra  Richard,  28,  were 
suspended  without  pay  on  May  13,  2015 
following  their  arrests  on  burglary  charges 
for  taking  snack  food  from  a 7-11  conve- 
nience store  during  the  unrest.  Maryland’s 
Department  of  Public  Safety  and  Correc- 
tional Services  had  recently  come  under 
fire  after  a criminal  investigation  into  the 
involvement  of  numerous  jail  guards  in  a 
contraband  smuggling  scheme  with  the 
Black  Guerilla  Family  gang.  [See:  PLN, 
April  2015,  p.30] . In  July  2015,  Governor 
Farry  Hogan  ordered  the  closure  of  the 
Baltimore  City  Detention  Center,  calling 
it  the  “worst  prison  in  America.” 

Massachusetts:  Journalist  and  radio 
talk  show  host  Michele  McPhee  was  pulled 
over  on  June  11,2015  on  suspicion  of  drunk 
driving.  She  engaged  in  a struggle  with 
and  injured  the  State  Trooper  who  had 
stopped  her,  and  was  arraigned  on  charges 
of  assault  and  battery  on  a police  officer, 
resisting  arrest  and  DUI.  McPhee  pleaded 
not  guilty  to  the  charges  and  was  released 
without  bail;  she  had  a four-page  history 
of  driving  violations  and  her  license  was 
revoked.  During  the  traffic  stop,  she  told  the 
trooper  she  worked  at  a radio  station,  had 


“defended  cops  for  30  years”  and  was  friends 
with  various  police  officials,  including  the 
head  of  the  State  Police. 

Mississippi:  On  May  26, 2015,  a 15- 
year  veteran  state  prison  guard  was  killed  in 
the  line  of  duty  when  the  van  she  was  driv- 
ing collided  with  the  back  of  an  18-wheeler. 
Iris  Smith,  53,  was  alone  in  the  van  while 
escorting  an  ambulance  with  another  guard 
and  a prisoner  inside.  “Our  thoughts  and 
prayers  are  with  Sgt.  Smith’s  family,”  Cor- 
rections Commissioner  Marshall  Fisher 
said.  The  accident  was  investigated  by  the 
Hattiesburg  Police  Department. 

Missouri:  The  former  president  of 
Focal  1701  of  the  American  Federation  of 
State,  County  and  Municipal  Employees 
(AFSCME),  Jesse  E.  Morgan,  was  sen- 
tenced on  May  11,  2015  to  21  months  in 
federal  prison  and  restitution  in  excess  of 
1138,000.  He  had  pleaded  guilty  to  wire 
fraud  in  U.S.  District  Court  in  Kansas  City 
for  embezzling  union  funds.  AFSCME 
represents  jail  employees  in  Jackson  County. 

Montana:  Overcrowding  at  the  Flat- 
head  County  jail  has  prompted  officials 
to  look  into  other  facilities  to  house  local 
prisoners.  On  June  9,  2015,  KPAX.com 
reported  that  the  county  had  entered  into 
negotiations  to  repurpose  an  empty  Wal- 
Mart  store  into  a larger  jail.  The  current 
lockup,  the  Flathead  Justice  Center,  was 
designed  to  hold  only  63  prisoners  but  over 
the  past  ten  years  has  averaged  closer  to  100. 
Sheriff  Chuck  Curry  said  after  touring  the 
Wal-Mart  site  that  he  could  imagine  the 
possibilities. 

New  Jersey:  On  June  26,  2015,  for- 
mer third-grade  teacher  Marylin  Zuniga 
filed  suit  in  Essex  County  Superior  Court, 
contesting  her  firing  amid  public  outcry 
against  a class  project  she  had  assigned. 
She  asked  her  students  to  write  “get  well” 
letters  to  former  death  row  prisoner  (and 
PLN  columnist)  Mumia  Abu-Jamal,  who 
was  hospitalized  with  complications  from 
diabetes.  School  officials  justified  Zuniga’s 
termination  by  saying  they  had  no  prior 
knowledge  of  the  assignment  and  she  did 
not  seek  prior  approval  from  superiors  or 
parents. 

New  Jersey:  Darquan  Lee,  21,  was 
picked  up  on  a contempt  of  court  war- 
rant on  May  8, 2015.  He  was  taken  to  the 
Cumberland  County  Jail,  where  he  was 
strip-searched.  As  the  guards  ordered  him 
to  squat  he  produced  a palm-sized  .25 
semiautomatic  handgun  from  his  “anal 
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cavity.”  Lee’s  contempt  charges  were  the 
least  of  his  worries,  as  he  was  booked  on 
firearms  violations  and  possession  of  stolen 
property  - the  well-concealed  gun  had  been 
reported  stolen  in  Alabama. 

New  Mexico:  Corrections  Corporation 
of  America  (CCA)  public  affairs  director 
Jonathan  Burns  said  the  private  prison 
company  moved  quickly  when  it  learned 
about  sexual  misconduct  by  a food  service 
worker  at  its  Torrance  County  Detention 
Center.  Wendy  Moore,  41,  was  charged  on 
May  22,2015  with  24  sex  offenses  involving 
a prisoner.  “The  safety  and  security  of  our 
facilities  and  the  inmates  entrusted  to  our 
care  is  our  top  priority.  CCA  has  a strict 
zero-tolerance  policy  toward  sexual  abuse 
and  we  take  any  allegation  seriously,”  Burns 
added.  In  fact,  CCA  has  a terrible  track 
record  with  respect  to  its  employees  sexually 
abusing  prisoners.  [See,  e.g.:  PLN,  March 
2012,  p.18;  Oct.  2009,  p.40]. 

New  Mexico:  An  Aramark  employee 
admitted  to  smuggling  contraband  into 
Bernalillo  County’s  Metropolitan  De- 
tention Center.  Nick  Perea  confessed  to 
bringing  drugs  into  the  facility  and  de- 
livering them  to  prisoner  Steven  Mertz. 
According  to  investigators  who  performed  a 
strip  search,  Mertz  was  concealing  a total  of 
15  suboxone  strips.  Perea,  who  worked  for 
Aramark  in  laundry  services,  was  charged 
on  May  23,  2015  with  trafficking  a con- 
trolled substance,  bringing  contraband  into 
a jail  and  conspiracy. 

New  Mexico:  Jesus  Marquez  died  at 
the  San  Juan  County  Detention  Center 
on  March  3,  2015.  Jail  guards  knew  he 


was  dying  and  repeatedly  asked  for  medi- 
cal assistance,  but  medical  staff  dismissed 
his  obvious  symptoms  of  bleeding  from 
the  mouth,  grayish/white  lips  and  tongue, 
and  very  low  blood  pressure  as  “faking.” 
Marquez’s  mother,  Olga  Salazar,  has  filed 
a lawsuit  seeking  punitive  damages  for 
wrongful  death,  negligence,  and  cruel  and 
unusual  punishment. 

New  York:  During  a July  19,2015  visit 
with  her  incarcerated  husband,  32-year- 
old  Ebony  Strange  gave  him  synthetic 
marijuana  known  as  K2  or  “spice,”  which 
he  distributed  throughout  the  Westchester 
Countyjail.  Six  prisoners  suffered  apparent 
drug  overdoses;  the  facility  was  placed  on 
lockdown  after  one  prisoner  was  found  to 
be  in  medical  distress  and  five  others  were 
sickened.  Mrs.  Strange  and  her  husband, 
Deron  Strange,  were  both  charged  with  sec- 
ond-degree promoting  prison  contraband. 

New  Zealand:  Prison  profiteer  Serco 
was  fined  1300,000  and  put  on  notice  that 
its  contract  might  not  be  renewed  after 
Corrections  Minister  Peseta  Sam  Lotu-liga 
acted  upon  concerns  about  safety  and  secu- 
rity at  the  Mt.  Eden  Corrections  Facility. 
On  July  23,  2015,  company  officials  met 
with  the  Minister,  who  said,  “I  have  made 
my  concerns  clear  to  both  Serco  and  the 
Department  of  Corrections,  and  have  laid 
out  my  expectations  going  forward.”  The 
private  prison  operator  risks  losing  a 10- 
year,  $300  million  contract  with  the  New 
Zealand  government. 

Norway:  While  prisoners  in  the  U.S. 
await  higher  education  opportunities  that 
could  result  from  the  passage  of  the  REAL 


Act,  which  restores  Pell  grant  funding, 
Norwegian  prisoners  are  afforded  the 
opportunity  to  pursue  higher  education 
through  the  country’s  most  respected  uni- 
versities. Convicted  mass-murderer  Anders 
Behring  Breivik,  notorious  for  killing  77 
people,  including  children  and  young  adults, 
in  a 2011  bombing  and  shooting  spree, 
was  accepted  as  a full-time  student  at  the 
University  of  Oslo.  According  to  a state- 
ment issued  on  July  17,2015  by  Ole  Peter 
Ottersen,  the  university’s  rector,  Breivik 
will  study  political  science  while  serving 
his  21-year  sentence. 

Ohio:  Lucas  Countyjail  guard  Myron 
Watkins  sexually  assaulted  a woman  after 
giving  her  a ride  home  from  the  facility;  ac- 
cording to  his  attorney,  Watkins  had  made 
the  “worst  possible  decision”  of  his  life.  His 
wife  left  him,  his  children  lost  respect  for 
him  and  he  was  fired  from  his  job.  How- 
ever, those  misfortunes  were  not  enough 
to  convince  Lucas  County  Common  Pleas 
Judge  Dean  Mandros  to  spare  him  a prison 
term.  On  July  9, 2015,  Watkins  received  the 
maximum  sentence  of  18  months  in  prison 
for  the  sexual  assault.  Judge  Mandros  said 
the  fact  that  Watkins  was  in  a position  of 
trust  at  the  jail  was  key  in  his  sentencing 
decision. 

Oklahoma:  Between  200  and  300 
prisoners  brawled  at  the  CCA-operated 
Cimarron  Correctional  Facility  in  Cushing 
on  June  10,  2015.  In  the  aftermath  of  the 
riot,  eleven  prisoners  were  transported  to  a 
hospital.  Although  state  DOC  officials  said 
this  incident  was  the  worst  in  ten  years,  it 
was  eclipsed  on  September  12,2015  when 


w-' 


12  FREE  ISSUES! 

, Send  self-addressed.  stamped  envelope  to  address  below 
^ and  receive  1 FREE  - 1 YEAR  magazine  subscription! 
Quarterly  drawing  WINS  SI 00!  (Void  in  New  York) 

[Last  Quarter's  winner  from  Airway  Heights,  WA.) 

TELL  YOUR  FRIENDS!  ACT  NOW!! 

PO  Box  2063  * Fort  Walton  Beach  FL  32549 
www.lnmateMagazirieService.com 

Inmate  Magazine  Service  ■ 


Prison  Legal  News 


65 


October  2015 


News  In  Brief  (cont.) 


another  fight  broke  out  at  the  facility  that 
left  four  prisoners  dead  and  others  hospi- 
talized. PLN will  report  on  the  September 
uprising,  which  is  said  to  be  the  “deadliest” 
in  Oklahoma  prison  history,  in  an  upcom- 
ing issue. 

Oklahoma:  On  February  25, 2015,  the 
Oklahoma  County  jail  in  Oklahoma  City 
was  dubbed  by  Businesslnsider.com  as  the 
“Worst  Jail  in  America  2015.”  The  U.S. 
Department  of  Justice  started  investigat- 
ing the  facility  a dozen  years  ago;  problems 
include  unsanitary  conditions,  poor  medical 
care  and  outright  abuse  of  prisoners.  In  one 
of  the  most  extreme  cases,  jail  supervisor 
Andres  Sanchez,  53,  faces  second-degree 
manslaughter  charges  for  severely  beating 
prisoner  Emmett  Stanley  Martin  and  then 
leaving  him  to  bleed  to  death  in  December 

2013. 

Oregon:  A former  Klamath  County 
jail  guard  was  sentenced  on  July  5,2015  to 
seven  years  in  prison  after  pleading  guilty 
to  13  of  30  sex  ofFenses.  Investigators  said 
Darin  Lee  Mullica,  41,  carried  on  a sexual 
relationship  with  a 17-year-old  girl.  Mul- 
lica was  accused  of  making  videos  of  the 
encounters  and  sharing  them  with  others 
online;  he  also  gave  the  girl  metham- 
phetamines.  The  charges  filed  against  him 


ranged  from  second-degree  sexual  abuse  to 
first-degree  encouragement  of  child  sexual 
abuse  and  possession  of  material  depicting 
sexually  explicit  conduct  of  a child. 

Pakistan:  On  April  21, 2015,  fourteen 
prisoners  were  executed  in  Punjab  and 
Balochistan.  According  to  news  reports,  two 
prisoners  were  hanged  in  Kot  Lakhpat  Jail, 
two  in  Sialkot  District  Jail,  one  in  Central 
Jail  Sahiwal,  three  in  jails  in  Faisalabad, 
three  in  Central  Jail  Gujranwala,  one  in 
Central  Jail  Multan  and  two  in  jails  in 
the  city  of  Machh.  A fifteenth  prisoner 
escaped  the  gallows  when  his  execution 
was  postponed. 

Pennsylvania:  A guard  at  the  Chester 
County  Prison  should  have  known  his 
phone  calls  were  being  monitored,  but 
Douglas  Keck,  45,  now  faces  3 to  6 years 
in  prison  for  arranging  contraband  smug- 
gling through  the  facility’s  phone  system. 
He  was  arrested  on  March  23,2015.  When 
authorities  discovered  that  he  had  brought 
his  four-year-old  son  with  him  to  a drug 
deal,  Keck  was  also  charged  with  endan- 
gering the  welfare  of  a child.  He  has  since 
been  fired. 

Pennsylvania:  Retired  judge  Paul 
Pozonsky  was  sentenced  to  a term  of  30 
days  to  23%  months  in  jail  onjuly  13,2015 
for  stealing  cocaine  evidence  from  criminal 
trials.  Pozonsky ’s  defense  attorney  argued 
that  jail  time  would  only  exacerbate  the 


former  jurist’s  “misery  index.”  Pozonsky 
told  the  sentencing  judge,  “I’m  not  blaming 
anybody  but  myself.  There’s  nobody  else  to 
blame.”  His  troubles  did  not  end  with  his 
sentencing;  Pozonsky  also  faces  disbarment, 
and  his  wife  has  filed  for  divorce. 

Syria:  On  May  31, 2015,  the  jihadist 
group  known  as  ISIS  planted  explosives 
inside  and  around  a prison  in  the  city  of 
Palmyra.  The  group  then  posted  pictures  on 
Twitter  which  showed  the  resulting  dam- 
age after  they  detonated  the  devices.  The 
prison  had  been  sorely  remembered  as  the 
site  of  a 1980  massacre  that  left  hundreds  of 
prisoners  dead.  Syrian  opposition  member 
Mohammad  Sarmini  said  that  ISIS  had 
“wiped  out  evidence  of  the  crimes  of  the 
Assad  clan  by  blowing  up  the  infamous 
Palmyra  prison.” 

Tennessee:  A fire  broke  out  at  the 
Rutherford  County  jail  on  June  27,  2015, 
sending  one  nurse  to  the  hospital  suffering 
from  smoke  inhalation.  The  fire  began  in  the 
medical  director’s  office  and  was  contained 
there,  but  smoke  and  water  damaged  the 
medical  unit  hallway,  dispatch  area  and  ad- 
ministrative hallways. The  prisoner  housing 
units  were  not  affected.  Murfreesboro  Fire 
and  Rescue  was  conducting  an  investigation 
into  the  cause  of  the  blaze. 

Tennessee:  On  February  6,  2015, 
Johny  Nunn,  26,  was  booked  into  the 
Montgomery  County  jail  with  a crack  pipe 
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in  his  rectum.  Nunn,  who  had  been  arrested 
for  shoplifting  at  the  local  Wal-Mart,  was 
asked  by  the  arresting  officer  if  he  had  any 
drugs,  paraphernalia  or  weapons,  which  he 
denied.  Upon  arrival  at  the  jail,  however,  he 
was  strip-searched  and  found  to  be  conceal- 
ing a glass  pipe  with  drug  residue. 

Texas:  Rookie  prison  guard  Timothy 
Davison  was  beaten  to  death  on  July  15, 
2015  as  he  escorted  a prisoner  to  his  cell 
at  the  Telford  Unit.  Davison’s  alleged  at- 
tacker was  prisoner  Billy  Joel  Tracy,  who  is 
serving  a life  sentence  and  has  at  least  three 
convictions  for  assaulting  guards. Texas  De- 
partment of  Criminal  Justice  officials  said 
the  Telford  Unit  was  sufficiently  staffed  at 
the  time  and  had  not  recently  experienced 
security  problems. 

Texas:  Bowie  County  Correctional 
Center  guard  Jeff  Neal  was  arrested  on 
April  21, 2015  while  attempting  to  smuggle 
contraband  into  the  facility.  Neal  had  ap- 
proached the  facility’s  front  lobby  carrying 
an  open  bag  of  Cheetos  Puffs.  A suspicious 
fellow  officer  searched  the  bag  and  found  an 
object  wrapped  in  purple  duct  tape  at  the 
bottom.  When  investigated,  the  object  was 
found  to  contain  tobacco  and  marijuana. 
Neal  was  charged  with  possession  of  a pro- 
hibited substance  in  a correctional  facility; 


his  bond  was  set  at  $15,000. 

Trinidad  and  Tobago:  Prisoner  Allan 
“Scanny”  Martin  and  a 27-year-old  guard 
were  killed  on  July  24,2015  during  a prison 
break  that  included  explosives  and  a police 
shootout.Two  other  prisoners  escaped  from 
the  Port  of  Spain  jail  after  managing  to 
get  their  hands  on  two  9 mm  firearms  and 
a hand  grenade.  In  the  aftermath,  escapee 
Christopher  “Monster”  Selby  surrendered 
several  days  following  the  breakout.  Es- 
capee Hassan  Atwell’s  freedom  did  not  last 
long;  he  was  shot  and  killed  by  rival  gang 
members. 

Vermont:  On  June  9,  2015,  James 
Lowe  was  released  from  jury  duty  because 
he  showed  up  to  court  wearing  a black 
and  white  striped  prison  jumpsuit  with  a 
matching  beanie.  The  Caledonian  Record 
reported  that  Lowe  was  on  time  for  the 
selection  process  but  was  directed  to  an 
empty  courtroom  to  meet  with  the  judge. 
Instructions  for  potential  jurors  do  not 
restrict  clothing,  but  the  judge  told  Lowe 
to  leave  and  warned  him  that  he  could  have 
been  found  in  contempt  of  court. 

Virginia:  One  staff  member  and  eight 
prisoners  were  injured  in  a disturbance  at 
U.S.  Penitentiary  Lee  near  Jonesville.  A call 
for  assistance  went  out  from  the  facility  on 


July  8,  2015,  and  rescue  squads  from  Lee 
County,  Scott  County  and  Wise  County 
were  dispatched  to  assist  in  treating  the 
injured.  Lee  County  Sheriff  Gary  Parsons 
said  his  deputies  responded  to  secure  the 
perimeter  of  the  prison  and  provide  backup 
for  Virginia  State  Police  units  already  on 
the  scene.  Bureau  of  Prisons  spokesman 
Ed  Ross  said  of  the  incident,  “I  wouldn’t 
describe  it  as  a riot.” 

Virginia:  In  April  2015,  Diego  Mar- 
tinez-Espinoza  was  suspected  to  have  left 
the  country  after  escaping  house  arrest. 
Martinez-Espinoza  was  awaiting  trial  as 
an  accused  cocaine  dealer  and  illegal  im- 
migrant accused  of  manufacturing,  selling 
and  distributing  more  than  40  pounds  of 
cocaine.  When  the  power  on  his  ankle 
monitor  went  out,  Virginia  authorities 
asked  his  landlord  to  check  on  him.  Instead 
of  Martinez-Espinoza,  the  landlord  found  a 
cat  with  the  monitor  around  its  neck. 

Washington:  On  April  22,  2015,  a 
Washington  Department  of  Corrections 
spokeswoman  confirmed  that  a fight 
involving  25  to  30  prisoners  had  broken 
out  in  the  gymnasium  area  of  the  Walla 
Walla  State  Penitentiary’s  West  Complex. 
Spokeswoman  Shari  Hall  said  two  prison- 
ers suffered  “significant  injuries”  and  were 
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taken  to  hospitals,  and  that  many  others 
received  bumps  and  bruises.  On  August  24, 
2015  a second  major  fight  broke  out  among 
about  22  prisoners  at  the  facility,  then  on 
August  31  yet  another  brawl  ignited,  this 
time  involving  approximately  60  prisoners. 

Washington:  According  to  an  April 
21,  2015  news  report,  a recent  flood  of 
litigation  against  the  Yakima  County  jail 
has  left  the  county  facing  over  $18  million 


in  claims.  Prisoners  filed  15  separate  law- 
suits protesting  conditions  at  the  facility; 
their  complaints  range  from  clogged  sinks 
and  a bug-infested  floor  to  the  absence  of 
ladders  on  bunk  beds  and  denial  of  outside 
recreation  time.  The  legal  actions  began 
after  prisoners  were  denied  television 
privileges  to  watch  the  January  10,  2015 
Seattle  Seahawks  playoff  game  against  the 
Carolina  Panthers. 

Wisconsin:  On  April  13,  2015,  the 
Wisconsin  Department  of  Corrections 
released  public  records  in  response  to  a 


lawsuit  filed  by  the  Wisconsin  Center  for 
Investigative  Journalism.The  records  related 
to  the  August  2014  termination  of  Fox  Lake 
Correctional  Institution  guard  Thomas  J. 
Lukas,  who  was  fired  for  sexually  harassing 
prisoners.  An  internal  investigation  found 
that  Lukas  had  sent  an  email  to  another 
guard  that  included  a sexual  and  inappro- 
priate reference  to  prisoner  Antron  Kent. 
Investigators  also  documented  allegations 
that  Lukas  had  placed  an  article  about  gay 
marriage  and  photos  of  half-naked  men  in 
Kent’s  cell. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur. Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  tiie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 

FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2015  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  The  Habeas  Citebook  (a  S49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201  pag- 
es. $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 1 
ucator  with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  378  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct.  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
The  New  Press,  303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein 
takes  an  intimate  look  at  the  effects  incarceration  has  on 
imprisoned  parents  and  their  children.  2016  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1 080  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Hanyers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by 

Scott  Christianson,  Northeastern  University  Press,  394  pages.  $18.95.  The 
best  overall  history  of  the  U.S.  prison  system  from  1492  through  the  20th 
century.  A must-read  for  understanding  how  little  things  P 
have  changed  in  U.S.  prisons  over  hundreds  of  years.  1026 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018  
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases,  includes  medications  to  avoid,  what  diet  to  follow  P 
and  exercises  to  perform,  plus  a bibliography.  1031  |__| 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes 

Denham,  263  pages.  $16.95.  Whether  a defendant  is  charged  with  misde- 
meanor disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable 
guide  for  those  who  want  to  support  family  members,  part-  P 
ners  or  friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  infor- 
mation on  how  to  handle  personal  injury  and  property  dam-  P 
age  claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  I | 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  P 
prosecution  and  adjudication.  1090  I I | 


Our  Bodies,  Ourselves,  by  The  Boston  Women’s  Health  Book  Collective, 
925  pages.  $26.00.  This  book  about  women’s  health  and  sexuality  has  been 
called  “America’s  best-selling  book  on  all  aspects  of  women’s 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  infor- 
mation on  basic  tricks  that  police  use  to  get  people  to  incrim- 
inate themselves.  1083  l__l 

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__| 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  settlement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355  pag- 
es. $49.95.  By  the  co-author  of  the  Prisoners’  Self-Help  Utzgatzon  Manual,  this 
book  provides  detailed  information  about  prisoners’  rights  in  disciplinary 
hearings  and  how  to  enforce  those  rights  in  court.  Includes  state-by-state 
case  law  on  prison  disciplinary  issues.  This  is  the  third  book  P 
published  by  PLN  Publishing.  2017 
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How  to  Win  Your  Personal  Injury  Claim  shows 
you  how  to  handle  almost  every  accident  situ- 
ation, and  guides  you  through  the  insurance 
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Inside  America's  Toughest  Federal  Prison 

by  Mark  Binelli,  New  York  Times  Magazine 


For  years,  conditions  inside  the  United 
States  ’only  federal  supermax  facility  were 
largely  a mystery.  But  a landmark  lawsuit 
is  finally  revealing  the  harsh  world  within. 

In  prison,  Rodney  Jones  told  me, 
everyone  had  a nickname.  Jones’s  was 
Saint  E’s,  short  for  St.  Elizabeths,  the 
federal  psychiatric  hospital  in  Washington, 
best  known  for  housing  John  Hinckley,  Jr. 
after  he  shot  Ronald  Reagan.  Jones  spent 
time  there  as  well,  having  shown  signs  of 
mental  illness  from  an  early  age;  he  first 
attempted  suicide  at  12,  when  he  drank  an 
entire  bottle  of  Clorox.  Later,  he  became 
addicted  to  PCP  and  crack  and  turned  to 
robbery  to  support  his  habit. 

I met  Jones  a few  blocks  from  his 
childhood  home  in  LeDroit  Park,  a D.C. 
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neighborhood  not  far  from  Howard  Uni- 
versity. It  was  a warm  October  afternoon, 
but  Jones,  46 , was  wearing  a puffy  black  vest. 
The  keys  to  his  grandmother’s  house,  where 
he  currently  lives,  hung  from  a lanyard 
around  his  neck.  His  face  was  thin,  a tightly 
cropped  beard  undergirding  prominent 
cheekbones,  and  he  had  a lookout’s  gaze, 
drifting  more  than  darting  but  always  alert. 

From  the  age  of  15,  Jones  found  him- 
self in  and  out  of  juvenile  detention,  St. 
Elizabeths  or  prison  - never  free  for  much 
longer  than  a month  or  so.  The  outside 
world  came  to  feel  terrifying;  once,  he  want- 
ed to  get  back  inside  so  badly,  he  bought  a 
bag  of  crack  and  called  the  cops  on  himself. 
“That  was  the  world  that  I knew,”  he  said. 

It  hadn’t  been  easy  for  Jones  to  transi- 
tion back  to  a life  of  freedom.  He  managed 
to  stick  it  out,  he  said,  because  he  was  de- 
termined not  to  return  to  the  place  where 
he  spent  the  final  eight  years  of  his  last 
sentence:  the  United  States  Penitentiary 
Administrative  Maximum  Facility  in  Flor- 
ence, Colorado,  known  more  colloquially  as 
the  ADX.  The  ADX  is  the  highest-security 
prison  in  the  country.  It  was  designed  to 
be  escape-proof,  the  Alcatraz  of  the  Rock- 
ies, a place  to  incarcerate  the  worst,  most 
unredeemable  class  of  criminal  - “a  very 
small  subset  of  the  prisoner  population  who 
show,”  in  the  words  of  Norman  Carlson, 
the  former  director  of  the  Federal  Bureau 
of  Prisons,  “absolutely  no  concern  for  hu- 
man life.”  Ted  Kaczynski  and  the  Atlanta 
Olympics  bomber  Eric  Rudolph  call  the 
ADX  home. The  9/11  conspirator  Zacarias 
Moussaoui  is  held  there,  too,  along  with 
the  1993  World  Trade  Center  bombing 
mastermind  Ramzi  Yousef;  the  Oklahoma 
City  bomberTerry  Nichols;  the  underwear 
bomber  Umar  Farouk  Abdulmutallab;  and 
the  former  Bonanno  crime  family  boss 


Vincent  Basciano.  Michael  Swango,  a seri- 
al-killing doctor  who  may  have  poisoned  60 
of  his  patients,  is  serving  three  consecutive 
life  sentences;  Larry  Hoover,  the  Gangster 
Disciples  kingpin  made  famous  by  rappers 
like  Rick  Ross,  is  serving  six;  the  traitorous 
FBI  agent  Robert  Hanssen,  a Soviet  spy,  15. 

Along  with  such  notorious  prisoners, 
prisoners  deemed  serious  behavioral  or 
flight  risks  can  also  end  up  at  the  ADX 
- men  like  Jones,  who  in  2003,  after  rack- 
ing up  three  assault  charges  in  less  than 
a year  (all  fights  with  other  prisoners)  at 
a medium-security  facility  in  Louisiana, 
found  himself  transferred  to  the  same  ADX 
cellblock  as  Kaczynski. 

Prisoners  at  the  ADX  spend  ap- 
proximately 23  hours  of  each  day  in  solitary 
confinement.  Jones  had  never  been  so 
isolated  before.  Other  prisoners  on  his  cell- 
block  screamed  and  banged  on  their  doors 
for  hours.  Jones  said  the  staff  psychiatrist 
stopped  his  prescription  for  Seroquel,  a 
drug  taken  for  bipolar  disorder,  telling  him, 
“We  don’t  give  out  feel-good  drugs  here.” 
Jones  experienced  severe  mood  swings.  To 
cope,  he  would  work  out  in  his  cell  until  he 
was  too  tired  to  move.  Sometimes  he  cut 
himself.  In  response,  guards  fastened  his 
arms  and  legs  to  his  bed  with  a medieval 
quartet  of  restraints,  a process  known  as 
four-pointing. 

One  day  in  2009,  Jones  was  in  the 
rec  yard  and  spotted  Michael  Bacote,  a 
friend  from  back  home.  The  familiar  face 
was  welcome  but  also  troubling.  Bacote 
was  illiterate,  with  an  I. CX  of  only  61,  and 
suffered  from  acute  paranoia.  He  had  been 
sent  to  the  ADX  for  his  role  as  a lookout  in 
a murder  at  a Texas  prison,  and  he  was  not 
coping  well.  His  multiple  requests  for  trans- 
fers or  psychological  treatment  had  been 
denied.  He  was  convinced  that  the  Bureau 
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America's  Toughest  Prison  (cont.) 


of  Prisons  was  trying  to  poison  him,  so  he 
was  refusing  meals  and  medication.  “You 
would  have  to  be  blind  and  crazy  yourself 
not  to  see  that  this  guy  had  issues,”  Jones 
said,  shaking  his  head.  “He  can  barely  func- 
tion in  a normal  setting.  His  comprehension 
level  was  pretty  much  at  zero.” 

Bacote  had  paperwork  from  previous 
psychiatric  examinations,  so  Jones  went 
to  the  prison’s  law  library  (a  room  with  a 
computer)  and  looked  up  the  address  of 
a pro  bono  legal-aid  group  he  had  heard 
about,  the  D.C.  Prisoners’ Project.  Because 
Bacote  couldn’t  write,  Jones  ghosted  a query. 
“I  suppose  to  have  a hearing  before  coming 
to  the  ADX, ’’Jones,  as  Bacote, wrote.  “They 
never  gave  me  a hearing.”  He  continued,  “I 
need  some  help  cause  I have  facts!  Please 
help  me.” 

The  story  of  the  largest  lawsuit  ever 
filed  against  the  United  States  Bureau  of 
Prisons  begins,  improbably  enough,  with 
this  letter.  Deborah  Golden,  the  director 
of  the  D.C.  Prisoners’  Project,  fields  ap- 
proximately 2,000  requests  each  year,  but 
Bacote’s,  which  she  received  in  October 
2009,  caught  her  eye.  “I  thought  I might  be 
missing  something,  because  it  was  incon- 
ceivable to  me  that  the  Bureau  of  Prisons 
could  be  operating  in  such  a blatantly  illegal 
and  unconstitutional  manner,”  she  said. 
Golden  was  referring  to  BOP  regulations 
that  forbid  the  placement  of  prisoners  who 
“show  evidence  of  significant  mental  disor- 
der” in  prisons  like  the  ADX. 

Groups  like  Golden’s  D.C.  Prisoners’ 
Project  tend  to  focus  their  reform  efforts 
on  state-run  prisons  - in  part  because  the 
Prison  Litigation  Reform  Act,  passed  by 
Congress  in  1996,  made  it  more  difficult 
for  prisoners  to  file  federal  lawsuits,  and  in 
part  because  the  federal  government  pos- 
sesses, as  Golden  put  it,  “an  inexhaustible 
supply  of  resources.”  A droll  42-year-old 
attorney  who  once  considered  rabbinical 
school,  Golden  has  spent  her  entire  career 
practicing  human  rights  law.  As  she  inves- 
tigated Bacote’s  claims,  she  came  to  realize 
there  were  dozens  of  prisoners  at  the  ADX 
with  comparable  stories,  or  worse:  cases  of 
self-mutilation,  obvious  psychosis,  suicide. 
Her  organization  had  never  considered  fil- 
ing such  an  enormous  suit.  Because  it  is  so 
difficult  to  win  cases  against  the  federal  gov- 
ernment, challenging  the  BOP  “just  didn’t 


fit  into  anyone’s  strategic  goals,”  Golden 
explained.  The  last  major  BOP  lawsuit  to 
result  in  a settlement  was  in  the  mid-’90s 
{Lucas  v.  White,  brought  by  a group  of 
female  prisoners  who  had  been  sexually 
assaulted).  But  the  clarity  of  Bacote’s  claims 
gave  her  pause.  “A  lot  of  cases  we  see  involve 
matters  of  interpretation:  Who  knew  what 
and  when,”  she  said.  “This  didn’t  seem  to 
involve  that  kind  of  uncertainty.  I wasn’t 
sure  if  we  had  a chance.  But  it  seemed  like 
a court  had  to  see  it.” 

Since  opening  in  1994,  the  ADX  has 
remained  not  just  the  only  federal  supermax 
but  also  the  apogee  of  a particular  strain 
of  the  American  penal  system,  wherein 
abstract  dreams  of  rehabilitation  have  been 
entirely  superseded  by  the  architecture  of 
control.  Throughout  our  country’s  history, 
there  have  been  different  ideas  about  what 
to  do  with  the  “worst  of  the  worst”  of  our 
criminal  offenders,  ranging  from  the  19th 
century  chain  gangs,  who  toiled  in  enforced 
silence,  to  the  physical  isolation  of  Alcatraz 
Island.  The  use  of  solitary  confinement  in 
the  United  States  emerged  as  a substitute 
to  corporal  punishments  popular  at  the  end 
of  the  18th  century.  The  practice  was  first 
promoted  in  1787,  by  a group  of  reformers 
called  the  Philadelphia  Society  for  Al- 
leviating the  Miseries  of  Public  Prisons. 
At  a salon  hosted  by  Benjamin  Franklin,  a 
pamphlet  was  read  calling  for  the  construc- 
tion of  a “house  of  repentance,”  in  which 
solitude  could  work  to  soothe  the  minds 
of  criminals  - an  enlightened  alternative, 
the  group  believed,  to  inhumane  “public 
punishments”  like  “the  gallows,  the  pillory, 
the  stocks,  the  whipping  post,  and  the 
wheelbarrow.”  Prisoners  at  Philadelphia’s 
Eastern  State  Penitentiary,  which  opened 
in  1829,  were  completely  isolated  from  one 
another  in  cells  outfitted  with  skylights, 
toilets  and  access  to  private  outdoor  ex- 
ercise yards,  where  they  worked  at  various 
trades,  took  all  meals  and  read  the  Bible. 
Other  states  tried,  but  quickly  abandoned, 
the  so-called  Pennsylvania  System,  and  an 
1890  Supreme  Court  ruling  against  the  use 
of  solitary  on  Colorado’s  death  row  noted 
that  “a  considerable  number  of  the  prison- 
ers fell,  after  even  a short  confinement, 
into  a semifatuous  condition,  from  which 
it  was  next  to  impossible  to  arouse  them, 
and  others  became  violently  insane;  others 
still,  committed  suicide,  while  those  who 
stood  the  ordeal  better  were  not  generally 
reformed.” 


Prison  Legal  News 


3 


November  2015 


America's  Toughest  Prison  (cont.) 


The  concept  soon  fell  out  of  favor, 
and  beginning  in  the  1930s,  the  hardest 
cases  in  the  federal  system  - men  like  A1 
Capone  and  George  (Machine  Gun  Kelly) 
Barnes  - were  housed  in  the  converted 
military  prison  on  Alcatraz  Island,  until  it 
was  closed  in  1963  because  of  the  costly 
upkeep  inherent  to  an  island  prison.  By  the 
end  of  the  decade,  many  of  its  prisoners  had 
been  transferred  to  the  new  “control  units” 
at  a federal  penitentiary  in  Marion,  Illinois, 
where  they  were  kept  in  solitary  confine- 
ment. In  1983,  after  the  assassination  of 
two  guards  in  separate  attacks  on  the  same 
day,  by  members  of  the  Aryan  Brotherhood, 
the  Marion  penitentiary  was  converted  to 
the  first  modern  all-lockdown  facility,  the 
entire  prison  now  a solitary  unit.  (One  of 
the  guards’  killers,  Tommy  Silverstein,  is 
now  at  the  ADX.  He  has  been  in  solitary 
confinement  for  the  past  22  years.) 

Beginning  in  1989  with  California’s 
Pelican  Bay,  states  began  building  their 
own  lockdown  penitentiaries,  inspired  by 
the  Marion  model.  The  renewed  use  of 


solitary  coincided  with  the  era  of  mass 
incarceration  and  the  widespread  closing 
of  state-run  mental  health  facilities.  The  su- 
permax became  the  most  expedient  method 
of  controlling  an  increasingly  overcrowded 
and  psychologically  volatile  prison  popula- 
tion. A result  of  this  unfortunate  confluence 
has  been  a network  of  ever  more  austere 
and  utilitarian  penitentiaries,  built  specifi- 
cally to  seal  ofF  a significant  portion  of  state 
and  federal  prisoners,  using  methods  that 
would  shock  many  Americans.  According 
to  a 2014  Amnesty  International  report, 
more  than  40  states  now  operate  supermax 
prisons.  On  any  given  day,  there  are  80,000 
U.S.  prisoners  in  solitary  confinement. 

Norman  Carlson,  the  BOP  director  at 
the  time  of  the  Marion  attacks,  spearheaded 
the  construction  of  a federal  supermax  that 
could  eventually  replace  Marion.  Florence, 
a faded  Colorado  mining  town,  lobbied 
hard  for  the  160  million  prison  to  be  built 
within  its  city  limits,  with  residents  eventu- 
ally donating  600  acres  of  land  to  the  BOP. 

The  ADX  can  house  up  to  500  prison- 
ers in  its  eight  units.  Prisoners  spend  their 
days  in  12-by-7-foot  cells  with  thick  con- 
crete walls  and  double  sets  of  sliding  metal 


doors  (with  solid  exteriors,  so  prisoners 
can’t  see  one  another).  A single  window, 
about  three  feet  high  but  only  four  inches 
wide,  ofFers  a notched  glimpse  of  sky  and 
little  else.  Each  cell  has  a sink-toilet  combo 
and  an  automated  shower,  and  prisoners 
sleep  on  concrete  slabs  topped  with  thin 
mattresses.  Most  cells  also  have  televisions 
(with  built-in  radios),  and  prisoners  have 
access  to  books  and  periodicals,  as  well  as 
certain  arts-and-craft  materials.  Prisoners 
in  the  general  population  are  allotted  a 
maximum  of  10  hours  of  exercise  a week 
outside  their  cells,  alternating  between 
solo  trips  to  an  indoor  “gym”  (a  windowless 
cell  with  a single  chin-up  bar)  and  group 
visits  to  the  outdoor  rec  yard  (where  each 
prisoner  nonetheless  remains  confined  to  an 
individual  cage).  All  meals  come  through 
slots  in  the  interior  door,  as  does  any  face- 
to-face  human  interaction  (with  a guard 
or  psychiatrist,  chaplain  or  imam).  The 
Amnesty  report  said  that  ADX  prisoners 
“routinely  go  days  with  only  a few  words 
spoken  to  them.” 

Robert  Hood,  the  warden  of  the  ADX 
from  2002  to  2005,  told  me  that  when  he 
first  arrived  on  the  campus,  he  was  struck 
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by  “the  very  stark  environment,”  unlike 
any  other  prison  in  which  he  ever  worked 
or  visited  - no  noise,  no  mess,  no  prison- 
ers walking  the  hallways.  When  prisoners 
complained  to  him,  he  would  tell  them, 
“This  place  is  not  designed  for  humanity,” 
he  recalled.  “When  it’s  23  hours  a day  in 
a room  with  a slit  of  a window  where  you 
can’t  even  see  the  Rocky  Mountains  - let’s 
be  candid  here.  It’s  not  designed  for  reha- 
bilitation. Period.  End  of  story.” 

Hood  was  not  trying  to  be  cruel  with 
such  frankness.  The  ADX  was  built  explic- 
itly to  house  men  often  already  serving 
multiple  life  sentences  and  thus  facing 
little  disincentive  to,  say,  murder  a guard 
or  another  prisoner.  Still,  during  his  own 
tenure,  Hood  said  he  made  a point  of  de- 
veloping one-on-one  relationships  with  as 
many  prisoners  as  possible  - he  described 
Salvatore  (Sammy  the  Bull)  Gravano  as  “a 
very  likable  guy,  believe  it  or  not,”  and  he 
bonded  with  the  Unabomber  over  their 
shared  interest  in  running  marathons  - in 
hopes  of  eliciting  good  behavior  in  ex- 
change for  whatever  he  could  do  to  make 
their  sentences  more  bearable.  But  he  also 
needed  them  to  understand  that  even  as 


warden,  he  lacked  the  authority  to  change 
the  rules  of  their  confinement.  In  the  past, 
Hood  has  memorably  described  the  ADX 
as  “a  clean  version  of  hell.” 

Five  years  ago,  a major  lawsuit  against 
the  Federal  Bureau  of  Prisons  would  have 
sounded  quixotic.  But  in  the  present  mo- 
ment, the  ADX  case  feels  like  the  crest 
of  a wave,  as  the  excessive  use  of  solitary 
confinement  in  U.S.  prisons  has  come 
under  intensifying  scrutiny.  U.S.  Senator 
Dick  Durbin,  Democrat  of  Illinois,  held  the 
first-ever  congressional  hearing  on  the  is- 
sue in  2012.  Dr.  Craig  Haney,  a psychology 
professor  at  the  University  of  California, 
Santa  Cruz,  testified  that  “a  shockingly 
high  percentage”  of  the  prisoners  in  soli- 
tary confinement  are  mentally  ill,  “often 
profoundly  so”  - approximately  one-third 
of  the  segregated  prisoners  on  average, 
though  in  some  units  the  figure  rises  to 
50  percent.  The  emptiness  that  pervades 
solitary  confinement  units  “has  led  some 
prisoners  into  a profound  level  of  what 
might  be  called  ‘ontological  insecurity.’” 
Haney,  who  worked  as  a principal  researcher 
on  the  Stanford  Prison  Experiment  while 
in  graduate  school,  told  the  senators,  “They 


are  not  sure  that  they  exist  and,  if  they  do, 
exactly  who  they  are.” 

According  to  David  Cloud,  a senior 
associate  at  the  Vera  Institute  of  Justice,  a 
nonpartisan,  nonprofit  organization  dedi- 
cated to  the  reform  of  the  criminal  justice 
system,  “The  research  is  pretty  conclusive: 
Since  people  started  looking  at  this,  even 
200  years  ago,  when  a guy  named  Francis 
Gray  studied  4,000  people  in  ‘silent  prisons,’ 
the  studies  have  found  that  the  conditions 
themselves  can  cause  mental  illness,  stress, 
trauma. ’’The  devastating  effects  of  solitary 
confinement,  even  on  those  who  showed  no 
previous  signs  of  psychological  problems, 
are  now  so  broadly  accepted  by  mental 
health  professionals  that  policy  makers  are 
finally  taking  notice.  Fast  year  the  New 
York  State  attorney  general  approved  a 
deal  forbidding  the  placement  of  minors 
and  mentally  ill  prisoners  in  solitary;  in 
January,  New  York  City  banned  solitary 
for  anyone  under  21.  Governor  John  W. 
Hickenlooper  of  Colorado  signed  a similar 
bill  at  the  urging  of  the  state  corrections 
chief,  Rick  Raemisch,  who  spent  a night 
in  solitary  confinement  and  wrote  about 
it  in  a New  York  Times  op-ed,  concluding 
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that  its  overuse  is  “counterproductive  and 
inhumane.”  As  Cloud  told  me,  “Even  if 
you  tried  to  employ  solitary  confinement 
with  the  most  humane  intentions,  people 
are  still  going  to  lose  their  minds  and  hurt 
themselves.” 

Golden  recognized  that  a lawsuit 
against  the  BOP  would  still  be  a long 
shot  - and  that  a co-counsel  with  deeper 
pockets  than  her  own  would  be  necessary. 
So  she  approached  Arnold  & Porter,  a 
white-shoe  law  firm  with  a history  of  tak- 
ing on  high-profile  pro  bono  cases.  Ed  Aro, 
a partner  based  in  Denver,  was  intrigued; 
a close  family  member  had  spent  time  in 
prison,  and  other  relatives  had  suffered 
from  mental  illness.  Aro  himself,  though, 
was  a trial  lawyer  who  mostly  represented 
corporations  and  had  never  set  foot  in  a 
correctional  facility.  The  prison  jargon  so 
baffled  him  at  first  that  Golden  had  to  send 
him  a glossary  that  she  put  together. 

A Colorado  native  who  looks  the  part, 
Aro,  50,  favors  cowboy  boots  and  fleece 
jackets,  and  his  cheeks  have  the  ruddy, 
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slightly  cured  quality  of  a man  who  enjoys 
vigorous  exercise  at  high  altitudes.  “Juries 
are  my  stock  in  trade,”  he  told  me.  “They 
bring  me  in  when  the  story  is  complicated 
and  there’s  not  going  to  be  a settlement 
and  they  need  someone  to  tell  a convincing 
narrative.  With  this  case,  I worried,  How  do 
you  weave  a narrative  and  humanize  people 
at  a prison  like  this?” 

As  he  tried  to  get  a handle  on  the  law- 
suit, he  made  the  two-hour  drive  to  Florence 
nearly  every  week.  For  years,  conditions 
inside  the  ADX  had  remained  largely  a 
mystery;  from  2002  on,  the  Amnesty  report 
noted,  ADX  officials  denied  every  media 
request  for  a visit  or  prisoner  interview, 
aside  from  a restricted  tour  in  2007.  (The 
BOP  declined  to  comment  for  this  article 
or  to  allow  a site  visit.)  Aro  assumed  he 
would  find  a small  number  of  prisoners  who 
had  somehow  slipped  through  the  cracks. 
“The  thing  that  shocked  me  most  was  how 
massive  the  problem  was,”  Aro  said.  “The 
ADX  is  the  most  closely  monitored  and 
evaluated  subset  of  the  prison  population 
in  the  entire  country.  With  the  extent  of 
the  problem,  it’s  incomprehensible  to  me 
that  the  BOP  didn’t  notice  what  was  going 
on.”  How,  Aro  wondered,  did  the  toughest 
prison  in  the  United  States  become  a men- 
tal asylum  - one  incapable  of  controlling  its 
own  population? 

He  enlisted  Dr.  Doris  Gundersen,  a 
Denver-based  forensic  psychiatrist,  who 
was  allowed  inside  the  ADX  as  part  of  his 
legal  team.  After  evaluating  45  prisoners, 
she  estimated  that  70  percent  met  the 
criteria  for  at  least  one  serious  mental  ill- 
ness. She  and  Aro  spoke  to  prisoners  who 
swallowed  razor  blades,  prisoners  who  were 
left  for  days  or  weeks  shackled  to  their  beds 
(where  they  were  routinely  allowed  to  soil 
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themselves),  a prisoner  who  ate  his  own 
feces  so  regularly  that  staff  psychiatrists 
made  a special  note  only  when  he  did  so 
with  unusual  “voracity.”  A number  of  pris- 
oners were  taken  ofF prescribed  medications. 
(Until  recently  prison  regulations  forbade 
the  placement  of  prisoners  on  psychotropic 
medication  in  the  Control  Unit,  the  most 
restrictive  section  of  the  ADX,  as,  by  defini- 
tion, such  medication  implies  severe  mental 
illness.)  Others  claimed  that  they  were  de- 
nied treatment,  aside  from  “therapy  classes” 
on  the  prison  television’s  educational  station 
and  workbooks  with  titles  like  “Cage  Your 
Rage,”  despite  repeated  written  requests. 
(The  ADX  lawsuit  says  that  only  two  psy- 
chologists and  one  part-time  psychiatrist 
serve  the  entire  prison.) 

Gunderson  and  Aro  met  one  prisoner, 
Marcellus  Washington,  sentenced  to  life 
for  carjacking  and  armed  robbery,  who 
slashed  his  wrists  in  a suicide  attempt  and 
was  punished  for  it:  He  lost  his  television 
and  radio  privileges  for  several  weeks.  They 
met  another  prisoner,  Herbert  Perkins, 
also  serving  life  for  armed  robbery,  who, 
after  slashing  his  throat  with  a razor  and 
being  rushed  to  a hospital,  was  returned  to 
the  same  cell,  given  a mop  and  bucket  and 
ordered  to  clean  up  the  blood. 

They  also  met  David  Shelby,  a schizo- 
phrenic who,  in  1995,  became  convinced 
that  God  wanted  him  to  free  Charles 
Manson  from  prison  and  that  the  best  way 
to  achieve  this  would  be  to  send  threatening 
letters  to  President  Bill  Clinton.  He  arrived 
at  the  ADX  in  2000.  Nine  years  later,  in 
response  to  another  command  from  God, 
Shelby,  who  just  a few  months  earlier  tried 
to  commit  suicide  by  slashing  his  arms,  legs 
and  stomach,  fashioned  a tourniquet  around 
the  base  of  his  left  pinkie,  hacked  off  the 
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top  two  joints  with  a Bic  razor  blade  and 
ate  his  finger  with  a bowl  of  ramen.  When 
he  became  agitated  and  summoned  a guard 
to  say  hed  done  a “terrible  thing, ”he  mostly 
meant  that  hed  eaten  meat;  for  the  previous 
few  months,  he  had  been  a vegetarian. 

Aro  had  interviewed  about  25  ADX 
prisoners  when,  in  October  2011,  he  met 
the  man  who  would  become  the  face  of 
the  lawsuit.  This  particular  prisoner,  Jack 
Powers,  who  was  52,  refused  to  take  a seat 
during  their  first  meeting;  years  in  solitary 
had  made  him  skittish  around  other  hu- 
mans. Still,  Aro  immediately  found  Powers 
striking:  bright,  articulate,  no  history  of 
institutional  violence. 

“If  you  looked  at  Jack’s  criminal  his- 
tory,” Aro  said,  “at  the  bizarre,  unhappy 
confluence  of  circumstances  that  led  him  to 
the  ADX  and  into  this  incredible  descent 
into  madness,  it’s  impossible  to  believe  what 
happened  to  him  has  nothing  to  do  with  his 
conditions  of  confinement.”  In  his  search 
for  a compelling  character  whose  story 
could  explain  the  lawsuit,  Aro  thought  as 
he  left  the  prison  that  day,  it  wouldn’t  get 
much  better  than  Jack  Powers. 

Jack  Powers  grew  up  in  Norwich,  New 


York,  the  son  of  a Vietnam  veteran  who 
beat  him  regularly.  Powers  ran  away  from 
home  at  14;  a few  years  later  he  was  sent  to 
prison  on  burglary  charges.  He  was  released 
in  1982,  at  21,  and  he  married  and  moved 
to  Holland,  Michigan,  where  he  founded 
a construction  company  and  beauty  salon. 
But  by  the  end  of  the  decade,  both  busi- 
nesses had  gone  bankrupt,  and  he  began 
robbing  banks  - at  least  30,  according  to  his 
1990  conviction.  He  never  armed  himself; 
he  always  just  slipped  a note  to  the  bank 
teller.  He  thinks  his  wife  (now  ex)  turned 
him  in. 

At  the  U.S.  penitentiary  in  Atlanta, 
where  he  was  serving  his  40-year  sentence, 
he  befriended  a new  prisoner  named 
Eduardo  Wong,  a heroin  smuggler  with 
supposed  ties  to  Chinese  organized  crime. 
“Nice  guy,”  Powers  said  in  a recorded  depo- 
sition. “I  mean,  relatively  speaking.”  Wong 
and  Powers  liked  to  play  chess.  “But  it  wasn’t 
that  long,  just  a matter  of  weeks,”  Powers 
said,  “before  things  went  awry.” 

Wong  became  a target  of  members  of 
the  Aryan  Brotherhood,  who  threatened  to 
kill  him  if  he  didn’t  procure  cash  for  them. 
Powers  warned  Wong  about  the  serious- 


ness of  his  situation,  but  Wong  hesitated. 
One  afternoon,  a group  of  men  ran  onto 
their  tier  and  stabbed  Wong  multiple 
times  while  Powers  was  held  in  the  cell 
next  door  at  knife  point.  After  they  ran  off, 
Wong  stumbled  into  Powers’s  arms,  blood 
gushing  from  his  neck.  “John,  help  me,” 
he  said.  Powers  managed  to  carry  Wong 
down  several  floors  to  the  prison  hospital, 
where  he  died. 

During  the  murder  investigation,  Pow- 
ers was  moved  to  a protective  custody  unit. 
Shortly  after  his  transfer,  though,  the  face  of 
an  Aryan  Brotherhood  member  appeared  at 
the  food  slot  of  his  door.  “If  you  tell  on  my 
boys,”  the  man  warned,  “I’m  going  to  chop 
your  head  off”  But  Powers  had  a teenage 
son  in  Syracuse  he  wanted  to  reconnect 
with,  so  in  exchange  for  what  he  believed 
would  be  a sentence  reduction,  he  agreed 
to  appear  as  a witness  for  the  government. 
Three  of  the  four  Aryan  Brotherhood  mem- 
bers he  testified  against  were  convicted  and 
received  life  sentences. 

Powers  had  no  history  of  mental  illness 
before  his  incarceration.  But  after  Wong’s 
murder,  he  began  to  display  symptoms 
of  post-traumatic  stress  disorder,  which 
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manifested  in  the  form  of  panic  attacks, 
near-constant  anxiety  and  nightmares  in 
which  prisoners  with  weapons  cornered 
Powers  in  an  isolated  area  of  the  prison. 
By  1999,  he  had  not  received  his  sentence 
reduction  and  had  become  convinced  that 
the  BOP  was  planning  on  transferring  him 
out  of  protective  custody.  So  he  decided  to 
escape. 

He  put  a dummy  in  his  bed,  hid  inside 
a grate  in  the  rec  yard  and  scaled  the  side 
of  a building  with  a homemade  grappling 
hook.  From  the  rooftop,  he  jumped  over  a 
16-foot  electric  fence,  then  climbed  a sec- 
ond barbed-wire  fence  with  FedEx  boxes 
taped  to  his  arms  and  legs.  Once  outside, 
he  stole  a car  and  headed  to  Syracuse  to 
see  his  son. 

When  his  son  didn’t  answer  his  phone, 
he  tried  to  visit  his  half-sister.  (She  wasn’t 
home,  but  when  he  spotted  a neighbor 
struggling  with  a lawn  mower,  he  cut  her 
grass.)  The  police  picked  him  up  after  two 
days.  A reporter  from  The  Syracuse  Post- 
Standard  interviewed  Powers  at  the  local 
jail  and  asked  him  whether  he  would  do 
it  again.  The  article  reads  as  a lighthearted 
human-interest  feature  about  a gentleman 
bandit,  and  Powers’s  affirmative  answer 
became  the  kicker.  “Without  life’s  normal 
sensations  and  emotions  and  feelings,” 
Powers  said,  “what  have  you  got?” 

In  October  2001,  Powers,  now  con- 
sidered a flight  risk,  was  transferred  to 
the  ADX  - where  all  three  of  the  Aryan 


Brotherhood  members  Powers  had  testified 
against  were  serving  their  own  sentences. 
Powers’s  PTSD  intensified.  Tagged  as  a 
snitch  and,  more  damaging,  as  an  enemy  of 
the  Aryan  Brotherhood,  even  unaffiliated 
prisoners  avoided  speaking  to  him.  The 
guards,  Powers  said,  treated  him  differ- 
ently as  well.  If  the  whole  unit  is  against  a 
prisoner, he  explained, “it’s  like, the  majority 
prevails.  If  they’re  trying  to  be  cool  with  the 
rest  of  these  guys,  then  they  can’t  be  cool 
with  you.” 

Over  the  next  decade,  Powers,  by  any 
rational  accounting,  lost  his  mind.  He  cut 
offboth  earlobes,  chewed  off  a finger,  sliced 
through  his  Achilles’ tendon,  pushed  staples 
into  his  face  and  forehead,  swallowed  a 
toothbrush  and  then  tried  to  cut  open  his 
abdomen  to  retrieve  it,  and  injected  what 
he  considered  “a  pretty  fair  amount  of  bac- 
teria-laden  fluid”  into  his  brain  cavity  after 
smashing  a hole  in  his  forehead.  In  2005, 
after  slicing  open  his  scrotum  and  removing 
a testicle,  Powers  was  sent  to  the  medical 
center  for  federal  prisoners  in  Springfield, 
Missouri  for  treatment,  where  a psychiatrist 
determined  he  was  “not  in  need  of  inpatient 
psychiatric  treatment  or  psychotropic  medi- 
cation” and  that  his  behavior  “was  secondary 
to  his  antisocial  disorder.”  When  he  was 
returned  to  Springfield  four  years  later,  after 
slashing  his  wrists  and  writing  “American 
Gulag”in  blood  on  his  bedsheets,  the  doctor 
wrote,  “Considerations  that  [Powers]  has 
some  form  of  psychosis,  thought  disorder 
or  mental  illness  are  unfounded.” 

In  2007,  a prisoner  named  Jose  Vega 
was  placed  in  the  cell  directly  below  Powers. 


Vega  had  come  to  the  ADX  after  attacking 
an  associate  warden  with  a razor  blade  at 
another  prison.  He  had  received  a diagnosis 
of  depression,  and  because  he  was  sick  and 
disruptive  - flinging  feces  and  urine  at  the 
staff-  the  guards  came  to  despise  him,  ac- 
cording to  Powers.  But  he  and  Vega  began 
talking  through  the  drains  of  their  sinks. 
(Prisoners  in  neighboring  cells  could  com- 
municate through  the  plumbing  if  they  used 
toilet-paper  rolls  to  blow  the  water  from  the 
U-shaped  pipes,  called  sink  traps,  that  ran 
beneath  their  basins.)  For  the  first  time  in 
years,  Powers  had  someone  he  considered 
a friend.  They  would  chat  about  the  prison, 
their  families,  legal  issues.  Vega  had  lost  his 
television  privilege,  so  Powers  would  place 
his  own  headphones  near  the  sink  drain  and 
play  music  loud  enough  so  that  his  friend 
could  listen,  too. 

At  times,  a guard  would  provoke  Vega. 
He  became  convinced  that  staff  members 
were  sneaking  into  his  cell  at  night  and 
assaulting  him.  Powers  knew  that  was 
impossible  - the  heavy  cell  doors  could  not 
be  opened  without  Powers  hearing  - but 
he  said  that  guards  did  withhold  Vega’s 
mail  and  intentionally  dropped  his  food 
on  the  floor.  One  guard  told  Vega  that 
he  might  as  well  kill  himself,  because 
things  weren’t  going  to  get  any  better. 
“They  started  to  break  him,”  Powers  said. 
“Almost  like  you  see  with  pro  wrestlers, 
like  a tag-team-type  thing,  where  one  of 
them  passes  it  off  to  the  next  and  to  the 
next  and  to  the  next.” 

On  the  morning  of  May  1,2010,  Vega 
was  found  dead  in  his  cell.  He  had  hanged 
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himself  with  a bedsheet.  After  Vega’s  death, 
Powers  shaved  his  head  and  began  decorat- 
ing his  body  with  what  he  would  describe 
as  his  “Avatar  stripes,”  a reference  to  the 
striped  blue  aliens  in  the  James  Cameron 
movie.  Using  a razor  blade  to  make  tiny  cuts 
in  his  skin  and  then  rubbing  carbon-paper 
dust  into  the  wounds,  Powers  tattooed 
spiky  black  slashes  along  his  arms,  legs, 
neck,  skull,  under  his  eyes  and  around  his 
Adam’s  apple.  A photograph  from  2011 
presents  an  astounding  transformation:  The 
smirking,  shaggy-haired  young  bank  robber 
who  entered  the  federal  prison  system  in 
1990  no  longer  existed,  and  the  man  who 
replaced  him  looked  like  something  out  of 
a nightmare. 

Aro’s  team  first  met  with  members  of 
the  U.S.  Justice  Department  in  November 
2011.  A series  of  conversations  with  the 
BOP  followed,  in  which  the  lawyers  pro- 
posed specific  remedies  that  could  head 
off  a lawsuit.  Aro  described  the  agency  as 
“routinely  unhelpful”  and  said  it  soon  be- 
came “crystal  clear  that  they  were  circling 
the  wagons.  They  weren’t  going  to  even 
admit  there  were  problems,  let  alone  try 
to  fix  them.” 


According  to  Golden,  prisons  have 
a history  of  getting  lawsuits  mooted  by 
simply  transferring  the  litigious  prisoner 
to  a different  facility.  In  anticipation  of 
such  a maneuver,  Golden  and  Aro  as- 
sembled a broad  platform  of  plaintiffs, 
unwieldy  enough  to  make  the  transfer 
strategy  impractical:  The  initial  complaint 
featured  six  primary  prisoners,  including 
Powers  and  Shelby,  and  11  backups,  dem- 
onstrating a range  of  illnesses,  races  and 
backgrounds.  (The  legal  team  also  filed  a 
suit  on  behalf  of  the  family  of  Jose  Vega 
seeking  damages  for  abuse  and  wrongful 
death.) 

In  2013,  Aro  and  a U.S.  attorney 
representing  the  BOP  spent  two  days 
questioning  Powers  in  a filmed  deposition 
(the  source  of  much  of  the  preceding  ac- 
count of  his  time  at  the  ADX).  The  video 
frames  Powers,  dressed  in  the  standard 
prison  uniform,  seated  behind  a table,  his 
hands  shackled.  At  one  point,  he  tells  a 
lawyer  he  can’t  remember  the  last  time 
he  was  in  a room  with  so  many  people, 
probably  years  ago.  He’s  thoughtful  and 
deliberate,  obviously  intelligent.  Despite 
the  litany  of  horrors  he  relates,  you  can 


almost  understand  how  people  might  have 
judged  him  sane. 

By  that  fall,  Judge  Richard  Matsch, 
who  presided  over  the  Oklahoma  City 
bombing  trial,  had  denied  motions  to 
dismiss  filed  by  the  BOP,  and  the  lawsuit 
entered  its  discovery  phase.  And  then,  to 
Aro  and  Golden’s  genuine  surprise,  the 
government’s  lawyers  broached  the  subject 
of  a potential  settlement  - which,  accord- 
ing to  Golden,  “is  almost  unheard-of”  for 
the  BOP.  Aro  added,  “I  don’t  think  any  of 
us  went  into  this  very  optimistic  that  we’d 
get  to  a resolution  without  dragging  them 
kicking  and  screaming  across  the  finish  line. 
The  government  routinely  defends  lawsuits 
if  they  think  they  have  a snowball’s  chance 
in  hell  of  winning.” 

Matsch  assigned  a federal  magistrate 
judge  to  oversee  the  potential  settlement, 
and  Aro  and  Golden  presented  the  BOP 
with  a list  of  27  points  that  needed  to  be 
addressed,  including  specific  demands  for 
diagnosis  and  treatment  and  an  oversight 
board  to  ensure  that  these  demands  were 
met.  (The  lawsuit  does  not  include  any 
financial  settlements.)  After  nearly  a 
year  of  negotiations,  Golden  told  me  in 
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January  2015,  “I  think  we’re  very  close  to  a 
settlement.”  Aro,  though  also  increasingly 
optimistic,  told  me  that  he  still  couldn’t 
predict  whether  there  would  be  a settle- 
ment or  a trial. 

Simultaneous  to  the  settlement  negoti- 
ations, however,  the  BOP  unilaterally  began 
effecting  certain  (though  by  no  means  all) 
of  the  requested  changes  at  the  ADX.  New 
mental  health  programming  was  added,  ad- 
ditional psychologists  were  hired  and  a new 
unit  for  high-security  mentally  ill  prisoners 
opened  in  Atlanta.  As  predicted,  a number 
of  the  prisoners  named  in  the  suit  have  been 
transferred  out  of  the  ADX  - including 
Powers,  who  was  sent  to  a high-security 
prison  in  Tucson  last  year. 

Powers  couldn’t  cope  with  the  open- 
ness of  the  new  facility.  Aro  believes  the 
BOP  acted  with  good  intentions,  but  it 
dismally  failed  to  acclimate  a man  who 
spent  much  of  the  previous  13  years  alone 
in  a cell.  Prisoners’  cell  doors  were  left 
unlocked  for  much  of  the  day,  but  Powers 
rarely  ventured  out  into  communal  areas, 
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and  his  mood  turned  ugly.  After  he  struck 
a staff  member  during  an  argument,  he 
was  put  in  solitary.  There,  with  a drill  bit 
fashioned  out  of  a battery,  he  managed  to 
bore  a hole  through  the  top  of  his  skull  in 
an  attempted  trepanation. 

Aro  and  Golden  had  both  grown  close 
to  Powers  over  the  course  of  the  lawsuit. 
Separately  they  told  me  how  protective 
they  felt  about  him  and  how  worried  they 
were  about  his  continued  self-destructive 
behavior.  Changes  are  very  likely  com- 
ing at  the  ADX,  in  no  small  part  thanks 
to  Powers’s  story.  But  it  seemed  entirely 
possible  that  he  might  not  survive  to  see 
the  outcome. 

David  Shelby,  the  ADX  prisoner 
who  ate  his  finger,  was  also  transferred 
to  a medium-security  facility,  in  Butner, 
North  Carolina.  He  is  six  feet  tall  and  300 
pounds,  with  thick-framed  prison-issue 
glasses  and  a round,  clean-shaven  face.  (At 
the  ADX,  he  had  an  unruly  beard,  sugges- 
tive of  a backwoods  survivalist.)  Before  he 
described  a violent  episode  from  his  past 
when  I visited  him  this  fall,  he  paused  and 
said,  softly:  “I  hope  I don’t  make  you  feel 
uncomfortable,  sir.  I’m  well-medicated  now, 
so  you’re  perfectly  safe.” 

As  a child  in  Mitchell,  Indiana,  Shelby 
hunted  squirrel  and  rabbit  for  supper 
and  would  occasionally  trade  the  meat  to 
old-timers  for  food  stamps.  His  parents 
drank,  and  Shelby  developed  a taste  of  his 
own.  (His  favorite  cocktail  was  a mixture 
of  Everclear  and  Wild  Turkey,  which  he 
called  Wilder  Turkey.)  He  went  to  prison 
in  his  late  teens  after  pulling  a shotgun 
on  a man  who  owed  him  $2,  and  again 
in  his  20s  following  a string  of  burglaries. 
He  also  began  experiencing  schizophrenic 
episodes  in  which  he  heard  God’s  voice 
in  his  head.  It’s  not  difficult  to  imagine 
that  Shelby’s  life  would  have  followed  a 
different  trajectory  had  he  received  com- 
prehensive psychological  treatment.  When 


officials  picked  him  up  at  a post  office,  he 
was  preparing  to  mail  Clinton  a package 
containing  a pocketknife  and  a light  bulb 
that  was  booby-trapped,  Looney  Tunes 
style,  with  gunpowder.  “I  think  you  are 
doing  a good  job, ’’the  note  read, “and  I am 
sending  you  the  pocketknife  as  a gift  and 
a light  bulb  so  you  won’t  strain  your  eyes.” 
Shelby,  in  a deal  with  prosecutors,  pleaded 
guilty  and  received  a 24-year  prison  sen- 
tence. He  was  moved  to  the  ADX  two 
years  later,  after  he  took  a female  cook 
hostage  with  a homemade  knife.  Shelby 
told  her  that  he  wanted  a warden  “to  order 
the  best  sniper  to  come  in  here  and  kill 
me.” By  all  subsequent  accounts,  including 
his  hostage’s,  he  was  careful  not  to  hurt 
her  during  his  suicide  attempt.  A staff 
psychiatrist  eventually  talked  him  down. 

Since  his  move  to  Butner,  Shelby  has 
thrived.  He  shares  his  cell  with  another 
prisoner,  and  the  door  remains  unlocked  for 
much  of  the  day.  Shelby  said  his  unit,  Duke, 
was  for  people  who  are  “special.”  (All  the 
units  at  Butner  are  named  for  Southeastern 
college-sports  powers.)  “We’re  crazy,”  he 
cheerily  explained.  “We’re  all  in  the  pill  line 
in  Duke.  I’ve  got  three  kinds  of  insanity: 
One  is  depression,  one  is  bipolar,  one  is 
schizophrenia.  But  right  now,  my  personal 
prescription  is  perfect.”  He  has  even  had  a 
couple  of  brief  encounters  with  Butner’s 
most  famous  prisoner,  Bernard  Madoff, 
though,  Shelby  noted:  “We’re  from  such 
different  worlds,  I don’t  think  he’d  want  to 
know  me.  Unless  he’s  interested  in  squirrel 
hunting.” 

Aro,  who  accompanied  me  on  my  visit, 
said  this  funny,  personable  version  of  Shelby 
was  nothing  like  the  Shelby  of  the  ADX. 
The  morning  of  my  visit,  I spotted  other 
prisoners  tending  to  a vegetable  garden  in 
a pleasant  central  courtyard.  Shelby  works 
as  a janitor.  “We’ve  got  four  bathrooms 
that  stay  good  and  clean  because  of  me,” 
he  said,  adding  earnestly,  “I  must  have  done 


WHEN  IT  IS  YOUR  FAMILY'S  FUTURE,  EXPERIENCE  MATTERS 

STATE  AND  FEDERAL  POST-CONVICTION  AND  APPEALS 

Licensed  since  1995,  hundreds  of  appellate  briefs  and  habeas  petitions, 
capital  qualified  for  habeas  and  appeals  in  Texas  and  U.S.  Southern  District  of  Texas, 
Motions  for  New  Trial,  Rule  35  and  60b  motions,  re-sentencing  and  arrest  of  judgment. 

Call  or  write  the  Law  Offices  of  Patrick  F.  McCann,  71 3-223-3805. 

909  Texas  Ave,  Ste  205,  Houston,  Texas  77002  • writlawyer@justice.com 
Serious  financial  inquiries  only. 


November  2015 


10 


Prison  Legal  News 


something  good  in  a past  life  to  deserve  this. 
There  are  times  in  the  free  world  where  I’ve 
never  had  it  this  good.” 

In  January,  Aro  and  Golden  told  me 
that  Powers’s  health  also  appeared  to  be  on 
the  upswing.  He  had  been  transferred  back 
to  Florence,  to  a new  mental  health  pro- 
gram the  BOP  started  in  a lower-security 
penitentiary,  part  of  the  same  complex 
as  the  ADX.  The  multistep  program 
focuses  on  prisoners’  developing  coping 
mechanisms,  via  individual  and  group 
therapy  sessions.  During  the  early  stages, 
the  prisoners  remain  largely  in  solitary 
but  are  rewarded  with  more  freedoms  as 
they  progress.  Aro  forwarded  me  a recent 
photograph  of  Powers  that  showed  him 
actually  smiling.  Soon  afterward,  I began 
receiving  letters  from  Powers,  neatly  hand- 
written, in  all  caps.  He  sounded  upbeat  at 
first,  though  subsequent  correspondence 
expressed  increasing  skepticism  about  the 
program.  “Traditional  notions  of  penologi- 
cal care,  custody  and  control  of  prisoners 
- and  especially  those  who  have  a mental 
illness  - differ  from  psychological  treat- 
ment initiatives  like  night  differs  from  day,” 
he  wrote,  claiming  the  mood  in  the  new 
unit  had  “reverted  back  to  distrust,  hostility 
and  resistance  - like  a jungle  reclaims  an 
abandoned  settlement.” 

Still,  in  the  same  letter,  he  acknowl- 
edged the  policy  changes  might  eventually 
yield  results.  “These  programs  are  works 
in  progress  and  must  be  given  time  to 
develop,”  he  wrote.  And  then,  without 
signing  his  name  or  adding  any  other 
form  of  valediction,  he  concluded  with 
a final  line:  “Right 
now  the  participants 
are  guinea  pigs.” 

Robert  Hood, 
the  former  ADX 
warden,  thinks 
that  changes  at 
the  supermax  are 
long  overdue.  He 
had  requested  his 
assignment  there, 
his  last  before  retir- 
ing. He  found  the 
challenge  appealing, 
especially  because  he 
considered  himself  a 
“teaching-oriented 
guy,”  rather  than  the 
“custody-oriented” 
type  of  warden  you 


might  expect  to  find  at  a supermax.  Hood 
is  proud  of  his  time  at  the  ADX  but  has 
also  come  to  believe  that  it  needs  to  be 
transformed.  “Not  everyone  in  the  ADX 
needs  to  be  in  a supermax.  I could  reduce 
that  population.  I don’t  know  what  the 
magic  number  is,  but  a certain  percentage 
could  be  put  in  a place  that  doesn’t  require 
23-hour  lockdown.  The  public  might  not 
like  it,  but  I don’t  care  if  Sammy  the  Bull 
is  out  in  the  yard  playing  Ping-Pong  with 
Robert  Hanssen.” 

Hood  noted  that  the  ADX’s  predeces- 
sors, Alcatraz  and  Marion,  each  existed  for 
roughly  30  years  before  shutting  their  doors. 
“The  supermax  in  Colorado  has  been  there 
for  20  years,”  Hood  said,  “so  it’s  getting 
close  to  the  last  third  of  its  life.  I’d  say  the 
[BOP]  is  looking  in  the  mirror  and  saying: 
‘Guess  what?  The  world  is  different  now 
than  in  1994.’”  FI 

Mark  Binelli  is  a contributing  editor  at 
Rolling  Stone  and  the  author  of  “Detroit 
City  Is  the  Place  to  Be.  ” This  article  was 
originally  published  by  the  New  York 
Times  Magazine  (www.nytimes.com/sec- 
tion/magazine)  on  March  26,  2015;  it  is 
reprinted  with  permission  of  the  author, 
with  minor  edits. 

Ed.  Note:  The  lawsuit  over  mental  health 
care  for  ADX  prisoners  remains  pending, 
with  the  plaintiffs  filing  a second  amended 
complaint  on  June  15,2015.  See:  Cunning- 
ham v.  Federal  Bureau  of  Prisons, \].  S.D.C. 
(D.  Col.),  Case  No.  l:12-cv-01570-RPM- 
MEH. 
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AS  THIS  ISSUE  OF  PLN  GOES  TO  PRESS 
the  Federal  Communications  Com- 
mission (FCC)  has  announced  that  on 
October  22,2015,  they  will  be  issuing  rules 
regulating  all  prison  and  jail  telephone  calls, 
including  setting  rate  caps  for  debit  and 
prepaid  calls  of  1.11  per  minute  at  prisons 
and  $.14  to  $.22  per  minute  at  jails,  plus 
banning  most  ancillary  fees,  among  other 
reforms.  We  will  report  the  details  in  an 
upcoming  issue  of  PLN. 

The  critical  point  is  that  after  the 
prison  phone  issue  has  languished  on  its 
docket  for  12  years,  the  FCC  has  acted.  In 
2011,  the  Human  Rights  Defense  Center 
(HRDC),  which  publishes  Prison  Legal 
News,  founded  the  Campaign  for  Prison 
Phone  Justice  with  the  Center  for  Media 
Justice  and  Working  Narratives,  with  the 
goal  of  reducing  the  cost  of  prison  and  jail 
telephone  calls.  We  are  proud  that  has  fi- 
nally happened,  and  we  would  like  to  thank 
all  of  our  readers  and  supporters  over  the 
past  four  years  who  have  donated  to  and 
supported  our  efforts.  The  FCC  also  an- 
nounced it  will  be  revisiting  prison  phone 
issues  within  the  next  two  years. 

But  more  work  remains  to  be  done. 
HRDC  has  long  advocated  for  prison 
phone  calls  in  the  $.05  per  minute  range 
with  no  ancillary  fees  and  no  kickbacks 
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From  the  Editor 

by  Paul  Wright 

to  prison  and  jail  officials  in  exchange  for 
monopoly  contracts.  We  fully  expect  the 
telecoms  and  their  government  allies  to  try 
to  subvert  and  evade  the  FCC  rules,  and  at- 
tempt to  continue  exploiting  prisoners  and 
their  families.  We  will  also  be  continuing 
our  efforts  to  get  prison  systems  to  end  the 
kickback  system  and  bid  contracts  on  the 
basis  of  which  company  can  provide  the  best 
service  for  the  lowest  cost  to  the  consumer 
who  actually  pays  the  bill. 

With  their  obscene  profits  limited  by 
the  FCC  ruling,  the  prison  and  jail  telecoms 
are  already  seeking  to  monetize  prisoners  and 
their  families  by  exploiting  them  through 
video  visitation  and  money  transfer  fees. 
HRDC  is  ready  to  pursue  them  into  those 
realms  as  well,  but  we  lack  the  financial 
means  to  do  so.  The  FCC’s  cap  on  phone 
rates  is  going  to  put  hundreds  of  millions 
of  dollars  back  into  the  pockets  of  prisoners 
and  their  families.  If  you  want  to  keep  it 
there,  please  make  a donation  to  HRDC 
to  fund  the  next  phase  of  our  work  on  this 
issue.  Except  for  some  very  modest  grants  in 
2009  and  2011  from  the  now-defunct  Fund- 
ing Exchange,  the  Stern  Foundation,  the 
Sonya  Staff  Foundation  and  the  Media  and 
Democracy  Fund,  we  have  received  no  foun- 
dation funding  to  carry  out  the  Campaign 
for  Prison  Phone  Justice.  Instead,  we  have 
relied  on  support  from  you,  our  readers,  and 
a cypres  award  from  a court  in  Washington 
State.  Therefore,  please  make  a donation  to 
support  the  campaign. 

By  now  readers  should  have  received 
our  2015  annual  fundraiser  packet  which 
includes  HRDC’s  annual  report  as  well 
as  media  articles  about  PLN  and  HRDC 
and  our  activities,  plus  much  more.  Please 
make  a donation  to  support  our  work  and 
encourage  others  to  do  so.  At  the  end  of 
the  day,  no  one  else  is  going  to  give  you  as 
much  prison  reform  bang  for  your  buck  as 
HRDC  will. 

Since  1995  when  the  Bureau  of  Pris- 
ons opened  its  ADX  supermax,  we  have 
reported  on  the  facility.  And  for  over  20 
years  it  has  not  disappointed  those  of  us 
who  predicted  it  would  be  an  ongoing  hu- 
man rights  violation.  This  month’s  cover 
story  on  the  torture  and  abuse  of  mentally 
ill  prisoners  is  a well-documented  overview 
of  how  the  ADX  operates.  The  only  reason 


this  much  is  known  about  it  is  because  of 
a lawsuit  challenging  the  conditions.  The 
other  constant  about  the  ADX  is  that  since 
about  2004  it  has  liked  to  censor  PLN.  At 
first  ADX  officials  censored  all  publications 
that  mentioned  prisons  or  prisoners,  and 
after  we  sued  them  they  stopped  for  a while; 
now  they  censor  PLN  when  we  report  on 
conditions  in  the  ADX.  Next  month’s  issue 
will  report  on  a federal  lawsuit  we  recently 
filed  over  censorship  at  the  ADX. 

The  upside  of  having  published  for  25 
years  is  that  we  have  made  many  friends  and 
supporters  along  the  way.  The  downside  is  that 
because  no  one  lives  forever,  people  die  and 
are  mourned.  Over  the  years  I was  in  prison, 
I corresponded  with  many  lawyers  around  the 
country.  One  of  those  lawyers,  who  was  also 
one  of  PLNs  earliest  subscribers,  was  Eliza- 
beth Fink  in  N ew  York  City.  While  still  in  law 
school,  Liz  began  representing  the  prisoners 
of  Attica  who  were  tortured  and  massacred 
in  1971  after  guards  and  police  stormed  the 
facility  following  the  prisoner  uprising.  Liz 
filed  a class-action  lawsuit  in  1974  and  liti- 
gated it  until  2000  when  the  state  settled  the 
case  for  $12  million.  [See:  PLN,  June  2000, 
p.12].  Frank  Smith,  one  of  the  leaders  of  the 
Attica  uprising  who  survived  and  who  was 
brutally  tortured  by  guards  in  the  aftermath 
of  the  prison  being  retaken,  was  her  long-time 
paralegal  on  the  case.  “Ghosts  of  Attica”  is  a 
great  documentary  film  that  lays  out  this  story. 

After  I was  released  from  prison  I met 
Liz  numerous  times,  always  in  New  York 
City,  and  was  always  surprised  at  how 
cheerful  she  was  regardless  of  the  circum- 
stances. In  addition  to  the  Attica  case,  Liz 
represented  political  dissidents,  prisoners 
and  other  unpopular  clients,  often  with 
great  results. 

Liz  died  on  September  22, 2015  at  the 
age  of  70.  She  will  be  sorely  missed.  She 
was  a people’s  lawyer  of  the  best  kind.  We 
at  HRDC  send  her  friends  and  family  our 
best  wishes  and  condolences.  This  issue  of 
PLN  is  dedicated  to  the  memory  of  Liz 
Fink,  one  of  the  very  first  prisoners’  rights 
attorneys  in  America. 

Please  enjoy  this  issue  of  PLN  and 
make  a donation  to  HRDC  and  encour- 
age others  to  do  so  as  well.  Can’t  think  of  a 
holiday  gift  for  your  loved  ones?  Get  them 
a book  from  PLN.  PI 
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Idaho  Prisoner  Wins  $602,000  Settlement  against  Corizon 

by  Derek  Gilna 


An  Idaho  state  prisoner, William  A. 

Bown,  obtained  a $602,782.50  settle- 
ment from  Corizon  Health  in  July  2014 
for  damages  resulting  from  deliberately 
indifFerent  medical  care  arising  from  a heart 
attack  he  suffered  at  the  Idaho  Maximum 
Security  Institution. 

Although  Bown  had  complained  of  acute 
left  arm  pain  and  a burning  pain  in  his  chest, 
prison  health  officials  employed  by  Corizon  re- 
fused to  transport  him  to  a hospital  in  a timely 
manner,  resulting  in  serious  physical  injuries. 
St.  Alphonsus  Regional  Medical  Center  later 
diagnosed  him  as  having  experienced  a heart 
attack  that  caused  irreversible  damage. 

Corizon  agreed  to  settle  a lawsuit  filed 
by  Bown  in  state  court,  while  a separate  suit 
raising  federal  civil  rights  claims  against 
both  Corizon  and  the  Idaho  Department 
of  Correction  (IDOC)  was  stayed  pending 
resolution  of  the  state  court  action. 

Bown  attempted  to  amend  his  com- 
plaint following  the  settlement  with  Corizon, 
removing  the  company  as  a defendant,  but 


the  state  objected  to  the  amended  complaint, 
arguing  that  the  release  with  Corizon  also 
operated  as  a release  for  any  claims  Bown 
had  against  the  IDOC  for  the  same  injuries. 
The  federal  district  court  strongly  disagreed. 

In  a terse  opinion,  the  court  wrote  that 
“Under  the  [Corizon  settlement]  Release 
Agreement,  ‘Releasees’  are  unambiguously 
defined  as  only  the  Corizon  Defendants 
and  not  the  IDOC  Defendants....  This 
conclusion  is  so  patently  clear,  that  the 
Defendants’  opposition  to  the  Motion  to 
Amend  borders  on  being  frivolous.” 

Corizon  has  been  cited  in  several  other 
states  for  failure  to  provide  adequate  medical 
care  to  prisoners,  and  has  lost  several  of  its 
prison  health  services  contracts  as  a result. 
[See:  PLN,  Oct.  2015,  p.20;  March  2014, 
p.l].  Further,  the  IDOC  had  previously 
sanctioned  Corizon  for  substandard  medi- 
cal care,  levying  fines  totaling  $270,000  in 
2010  and  2011.  In  his  federal  lawsuit,  Bown 
alleged  that  IDOC  officials  failed  to  properly 
oversee  the  company’s  contract,  resulting  in 


his  heart  attack  and  permanent  injuries. 

The  district  court  entered  an  order 
granting  Bown’s  motion  to  amend  his  com- 
plaint on  June  25,2015,  and  the  case  remains 
pending  against  the  IDOC  defendants.  See: 
Bown  v.  Reinke,  U.S.D.C.  (D.  Idaho),  Case 
No.  l:12-cv-00262-BLW.  FI 

Additional  source:  Associated  Press 
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This  column  provides  “habeas  hints"  to  prisoners 
who  are  considering  or  hajidling  habeas  corpus 
petitions  as  their  own  attorneys  (“in  pro  per"). 
The focus  of the  column  is  on  the  Antiterrorism 
and  Effective  Death  Penalty  Act  (AEDPA), 
the  federal  habeas  corpus  law  which  now  gov- 
erns habeas  corpus  practice  in  courts  throughout 
the  United  States. 

"Stay  and  Abeyance" 

Recent  habeas  corpus  law  prohibits 
federal  judges  who  are  considering  habeas 
petitions  from  relying  on  any  facts  that 
were  not  already  developed  and  exhausted 
in  state  court.  Hence,  and  because  there  is 
often  uncertainty  as  to  what  degree  statu- 
tory tolling  will  be  granted  in  federal  court 
after  state  habeas  corpus  litigation  has  come 
to  an  end,  it  is  becoming  much  harder  for 
habeas  corpus  litigants  to  confidently  com- 
plete the  exhaustion  of  all  potentially  viable 
habeas  corpus  claims  before  the  AEDPA’s 
statute  of  limitations  runs  out. 

This  has  created  a dilemma  that  can 
only  be  managed  effectively  by  getting  a 
solid  grip  on  the  new  procedure  known 
as  “Stay  and  Abeyance”  - a term  which  is 
applied  to  a federal  habeas  corpus  petition 
that  is  temporarily  stayed  (frozen  in  time) 
and  abeyed  (held  in  suspension)  while  the 
petitioner  returns  to  state  court  to  present 
one  or  more  habeas  corpus  claims  that  were 
not  previously  exhausted  (i.e.,  presented  to 
the  state’s  highest  court  and  denied  on  the 
merits). 

The  opportunity  and  the  need  for  Stay 
and  Abeyance  arises  when  a petitioner 
files  a “mixed”  federal  habeas  corpus  peti- 
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tion  - that  is,  a petition  that  contains  one 
or  more  exhausted  claims  along  with  one 
or  more  unexhausted  claims.  A federal 
court  is  prohibited  by  law  from  entertain- 
ing any  habeas  petition  that  has  not  been 
completely  exhausted.  Therefore,  faced  with 
a mixed  petition,  a district  court  judge  has 
two  principal  alternatives. 

The  first  is  to  formally  notify  the 
petitioner  of  the  problem,  and  allow  the 
petitioner  to  permanently  remove  the  un- 
exhausted claims  and  go  forward  with  just 
the  exhausted  ones.  But  this  option  is  of  no 
use  to  a petitioner  who  believes  that  the  un- 
exhausted claims  are  as  strong  as  or  stronger 
than  the  exhausted  ones,  and  therefore  does 
not  want  to  throw  them  away. 

The  other  option  for  the  court  is  to  dis- 
miss the  entire  petition  “without  prejudice,” 
which  theoretically  allows  the  petitioner 
to  re-file  the  petition  in  federal  court  after 
the  petitioner  has  returned  to  state  court  to 
complete  exhaustion.  As  a practical  matter, 
however,  this  is  a Catch-22  trap,  because: 
(a)  AEDPA  imposes  a one-year  statute  of 
limitations  on  federal  habeas  corpus  peti- 
tions; (b)  The  one-year  period  continues  to 
run  out  after  a dismissal  without  prejudice; 
and  (c)  It  will  very  likely  take  more  than 
whatever  time  remains  of  that  one  year  to 
go  back  to  state  court  and  complete  exhaus- 
tion before  returning  to  federal  court.  As  a 
result,  by  the  time  the  petitioner  completes 
exhaustion  and  comes  back  to  federal  court 
to  file  a petition  containing  the  newly- 
exhausted  claims,  that  petition  will  almost 
certainly  be  barred  by  the  AEDPA’s  statute 
of  limitations. 

This  “gotcha”  scenario  as  applied  to 
mixed  petitions  was  recognized  as  a leg- 
itimate dilemma  by  the  Supreme  Court 
in  Rhines  v.  Weber , 544  U.S.  269  (2005). 
On  the  one  hand,  the  Court  recognized 
that  there  could  be  good  reasons  why  a 
federal  habeas  corpus  petitioner  might  not 
have  been  able  to  exhaust  all  potentially 
meritorious  habeas  corpus  claims  before 
the  one-year  statute  of  limitations  ran  out, 
and  that  it  was  fundamentally  unfair  to 
force  such  a petitioner  to  choose  between 
dismissing  those  legitimate  claims  or  suf- 
fering a dismissal  of  the  entire  petition. 
Nevertheless,  the  Supreme  Court  did  not 
want  to  write  habeas  litigants  a blank  check 


that  excused  any  delays  in  developing  claims 
that  could  and  should  have  been  avoided  by 
exercising  due  diligence.  Therefore,  Rhines 
held  that  the  federal  courts  have  discre- 
tion to  grant  Stay  and  Abeyance,  but  only 
in  “limited  circumstances.”  Specifically,  a 
U.S.  District  Court  can  only  grant  Stay 
and  Abeyance  where  the  petitioner  (1)  has 
“good  cause”  for  his  failure  to  exhaust  and 
(2)  has  unexhausted  claims  that  are  not 
“plainly  meritless.” 

The  latter  requirement  is  relatively  easy 
to  satisfy,  because  any  habeas  claim  worth 
bringing  is  going  to  have  some  legitimate 
basis  in  law  and  fact,  and  therefore  will  al- 
most surely  pass  the  “not-plainly-meritless” 
test.  The  more  demanding  requirement  for 
Stay  and  Abeyance  - and  the  one  that  in 
almost  all  cases  will  be  the  focal  point  when 
the  court  decides  whether  or  not  to  grant 
Stay  and  Abeyance  - is  the  requirement  of 
“good  cause.” 

Looking  to  the  applicable  law  on  good 
cause,  the  Supreme  Court  has  not  provided 
much  guidance.  Rhines  did  not  define  the 
term  or  attempt  to  set  out  specific  factual 
patterns  that  would  or  would  not  suffice. 
And  a subsequent  case,  Pace  v.  DiGuglielmo, 
544  U.S.  408, 416  (2005),  merely  states  that 
“a  petitioner’s  reasonable  confusion  about 
whether  a state  filing  would  be  timely  will 
ordinarily  constitute  ‘good  cause’ for  him  to 
file  a protective  petition  in  federal  court.” 
Essentially  this  language  means  that  a 
petitioner  who  has  acted  with  “reasonable 
diligence”  and  is  “reasonably  confused” 
about  whether  a pending  state  court  ex- 
haustion petition  will  or  won’t  be  denied 
on  the  merits  can  establish  good  cause  for 
Stay  and  Abeyance.  However,  that  does  not 
define  what  “reasonable  diligence”  means, 
or  what  level  of  confusion  is  “reasonable.” 

As  for  the  circuit  courts,  a few  cases 
have  addressed  the  issue  of  good  cause 
under  Rhines.  However,  even  though  the 
results  are  encouraging,  the  cases  mostly  de- 
fine what  is  not  required  to  show  good  cause. 
For  example,  the  Ninth  Circuit  has  held 
that  good  cause  does  not  require  a petitioner 
to  show  the  “extraordinary  circumstances” 
required  to  obtain  equitable  tolling.  Jacksoji 
v.  Roe , 425  F.3d  654  (9th  Cir.  2005).  And 
in  Blake  v.  Baker , 745  F.3d  977  (9th  Cir. 
2014),  the  court  held  that  the  good  cause 
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requirement  is  “no  more  demanding”  than 
the  test  for  ineffective  assistance  (“I AC”) 
by  habeas  counsel  set  forth  in  Martinez  v. 
Ryan,  132  S.Ct.  1309  (2012),  which  allows 
relief  from  procedural  default  where  initial 
habeas  counsel  failed  to  discover,  investi- 
gate or  present  to  the  state  courts  the  facts 
on  which  a habeas  corpus  claim  is  based. 
Significantly,  however,  Blake  did  not  decide 
whether  some  “lesser  showing”  than  IAC 
will  suffice  for  Stay  and  Abeyance. 

As  regards  the  district  courts,  several 
within  the  Ninth  Circuit  have  come  up  with 
competing  standards,  ranging  from  a very 
demanding  test  - that  the  failure  to  exhaust 
was  due  to  “an  objective  factor  external  to 
the  petitioner  which  cannot  be  attributed 
to  him  or  her”  - to  a much  more  forgiving 
one  that  only  requires  the  petitioner  to 
show  “that  he  was  prevented  from  raising 
the  claim,  either  by  his  own  ignorance  or 
confusion  about  the  law  or  the  status  of  his 
case,  or  by  circumstances  over  which  he  had 
little  or  no  control.”  See  Riner  v.  Crawford, 
415  F.Supp.2d  1207  (D.Nev.  2006).  It  is 
beyond  the  scope  of  this  column  to  survey 
all  the  other  federal  circuits,  but  undoubt- 
edly there  will  be  a similar  split  of  authority 


and  it  will  be  up  to  the  petitioner  to  argue 
for  a test  as  generous  as  the  one  cited  in 
Riner,  and  to  provide  factual  reasons  for 
the  delay  in  exhaustion  that  are  as  specific 
and  persuasive  as  possible. 

With  this  in  mind,  although  each  case 
will  of  course  have  its  own  unique  fact 
patterns,  some  reasons  to  consider  when 
attempting  to  show  good  cause  include: 
the  refusal  of  appointed  appellate  counsel 
to  bring  a companion  habeas  corpus  peti- 
tion alleging  facts  outside  the  record,  such 
as  IAC;  failure  of  appellate  counsel  to  fully 
explain  the  AEDPA’s  statute  of  limitations 
and  how  to  deal  with  it;  a prisoner’s  lack 
of  funds  to  hire  private  habeas  counsel;  if 
private  counsel  was  retained  for  habeas 
corpus,  unexplained  delays  or  ineffective- 
ness by  that  lawyer;  the  prison’s  failure  to 
provide  legal  materials  relevant  to  habeas 
corpus;  the  prison’s  inability  or  refusal 
to  provide  ready  access  to  a telephone  or 
other  means  necessary  to  conduct  post- 
conviction investigation;  long  prison 
lockdowns;  newly  discovered  evidence 
that  did  not  come  to  light  during  the  trial 
or  direct  appeal;  sluggish  or  unproductive 
jailhouse  lawyering;  etc. 


Habeas  Hints 

Procedural  Checklist 

1.  In  order  to  have  a mixed  petition 
in  the  first  place,  you  will  need  at  least 
one  habeas  corpus  claim  that  has  been 
argued  and  properly  exhausted  on  direct 
appeal.  Therefore,  while  the  direct  appeal 
is  proceeding,  make  sure  that  your  appel- 
late lawyer  is  advancing  at  least  one  claim 
based  on  the  U.S.  Constitution  (e.g.,  a due 
process  violation  under  the  5th  and  14th 
Amendments),  and  is  exhausting  that  claim 
in  the  state’s  highest  court.  In  all  likelihood, 
competent  appellate  lawyers  will  do  this  on 
their  own,  but  if  they  don’t,  make  a written 
demand  that  they  do  so. 

2.  After  the  direct  appeal  is  over,  do  the 
best  you  can,  using  the  resources  available  to 
you,  to  investigate  and  develop  unexhausted 
habeas  corpus  claims  (the  most  common 
one  being  IAC  by  trial  counsel),  and  to 
properly  exhaust  them  in  the  state  courts. 

3.  If,  for  whatever  reason  (see,  e.g.,  the 
list  of  possible  reasons  at  the  end  of  the 
main  section  above), you  have  doubts  about 
whether  you  are  going  to  be  able  to  fully 
exhaust  all  your  previously  unexhausted 
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claims  before  the  AEDPA’s  statute  of  limi- 
tations runs  out,  then  before  the  AEDPA 
time  period  elapses,  file  a mixed  petition  in 
federal  court  that  contains  at  least  one  of 
the  exhausted  claims  from  the  direct  appeal, 
along  with  your  as-yet  unexhausted  claims. 
When  you  draft  the  petition,  make  clear 
which  claims  are  exhausted  and  which  are 
unexhausted. 

4.  Expect  that:  (a)  The  Attorney  Gen- 
eral will  move  to  dismiss  your  petition 
because  it  is  a mixed  petition;  and/or  (b) 
The  court  will  send  you  a notice  that  your 
petition  is  mixed  and  order  you  to  elect  one 
of  several  options.  Either  way,  respond  by 
requesting  that  the  court  grant  Stay  and 
Abeyance  under  Rhines  v.  Weber , and  sup- 
port your  request  with  citations  to  the  law 
summarized  above  and  a factual  declaration 
establishing,  as  specifically  and  persuasively 


as  you  can,  good  cause  for  failing  to  previ- 
ously complete  exhaustion. 

What  not  to  do 

1.  Do  not  stipulate  to  the  Magistrate 
Judge  making  final  and  dispositive  rulings  in 
your  case.  In  districts  which  use  Magistrate 
Judges  (i.e. , most  of  them) , you  will  be  asked 
whether  you  will  enter  into  a stipulation  per- 
mitting the  Magistrate  Judge  to  make  final 
decisions  in  lieu  of  the  district  court  judge. 
Don’t  do  it.  Recent  case  law  holds  that  the 
decision  whether  or  not  to  grant  Stay  and 
Abeyance  is  so  crucial  to  the  outcome  of 
the  case  that  the  Magistrate  Judge  lacks  the 
power  to  make  that  call.  See,  e.g ., Mitchell v. 
Valenzuela,  791  F.3d  1166  (9th  Cir.  2015). 
Hence,  if  you  don’t  sign  the  stipulation  you 
can  force  the  district  court  judge  to  make  the 
ruling  on  Stay  and  Abeyance,  and  if  it  goes 
against  you,  you  can  file  Objections  and,  if 
those  are  denied,  you  can  then  appeal. 

2.  Be  very  reluctant  to  accept  a stay 
other  than  Stay  and  Abeyance  pursuant  to 
Rhines.  Prior  to  Rhines,  the  circuit  courts 
offered  a petitioner  filing  a mixed  petition 
an  option  involving  a different  kind  of  stay 
than  Stay  and  Abeyance  - one  commonly 
known  as  “Withdrawal  and  Abeyance”  or, 
in  the  Ninth  Circuit,  a “ Kelly  Stay.”  See,  e.g., 
Kelly  v.  Small,  315  F.3d  1063  (9th  Cir.  2003). 
This  kind  of  stay  permits  the  petitioner  to 
withdraw  the  unexhausted  claims  and  file 
an  amended  petition  containing  just  the  ex- 
hausted ones. The  case  is  then  stayed  while 
the  petitioner  is  permitted  to  go  back  to 
state  court  and  exhaust.  When  exhaustion 
is  completed,  the  petitioner  comes  back  to 


federal  court  and  files  a motion  to  amend 
the  existing  petition  to  add  in  the  now- 
exhausted  claims. 

The  advantage  of  this  option  is  that  it 
doesn’t  require  any  showing  of  good  cause, 
which  is  required  for  a Rhines  stay.  But  there 
is  a HUGE  problem:  The  newly  exhausted 
claims  cannot  successfully  be  added  back 
into  the  petition  unless  the  petitioner  can 
show  they  “relate  back”  to  the  unexhausted 
claims  that  were  previously  stayed.  And 
that  test  cannot  be  satisfied  where  the  new 
claims  rest  on  facts  that  are  different  from 
those  upon  which  the  old  claims  are  based 
- such  as,  for  example,  an  I AC  claim,  which 
necessarily  depends  on  facts  that  were  not  in 
the  record  at  the  time  of  the  direct  appeal. 
Thus,  Stay  and  Withdrawal  usually  does 
nothing  to  protect  newly-exhausted  habeas 
claims  based  on  new  facts  - normally  the 
strongest  habeas  claims.  In  short,  a peti- 
tioner accepting  Withdrawal  and  Abeyance 
will  usually  wind  up  no  better  off  than  if 
he  or  she  had  dismissed  the  unexhausted 
claims  in  the  first  place. 

Kent  A.  Russell  specializes  in  habeas  corpus 
and  is  the  author  of  the  California  Habeas 
Handbook,  which  thoroughly  explains  state 
and federal  habeas  corpus  under  AEDPA.  The 
brand  new  6th  Edition,  completely  revised 
in  2015,  is  now  available.  For  the  cost  of  the 
latest  edition,  check  Kent’s  website  — www. 
russellhabeas.com  - which  also  contains  an 
optional  order form.  Or  contact  Kent  directly 
at  3169  Washington  Street,  San  Francisco,  CA 
94115  (415)  563-8640,  e-mail:  kentrussell@ 
sbcglobal.  net. 
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getting  the  FCC  to  reduce  the  cost  of  prison  phone  calls,  including  caps  on  interstate  rates  that  went 
into  effect  last  year.  In  October  2015,  the  FCC  announced  additional  prison  phone  reforms. 

• PLN  filed  censorship  lawsuits  against  GEO  Group  in  Indiana  and  jails  in  Macomb  County,  MI  and 
Bernalillo  County,  NM,  plus  a public  records  suit  against  the  Illinois  DOC.  We  won  censorship 
suits  against  jails  in  San  Diego,  CA  and  Virginia  Beach,  VA,  and  prevailed  in  public  records  cases 
against  ICE  and  the  Bureau  of  Prisons  (on  appeal  in  the  DC  Circuit).  We  also  helped  strike  down 
Pennsylvania’s  “silencing  law”  that  targeted  former  death  row  prisoner  Mumia  Abu-Jamal. 

• We  launched  two  new  campaigns:  1)  The  Stop  Prison  Profiteering  Project,  to  address  the  financial 
exploitation  of  prisoners  and  their  families  by  companies  that  provide  fee-based  prison  services, 
such  as  money  transfers  and  release  debit  cards;  and  2)  The  Prison  Ecology  Project,  to  ensure  that 
prisoners  and  the  communities  that  surround  prisons  do  not  suffer  environmental  harms. 

With  your  help  we  can  do  more!  Please  send  your  donation  to: 

Prison  Legal  News,  P.O.  Box  1151,  Lake  Worth,  FL  33460 

Or  call  PLN’s  office  at  561-360-2523  and  use  your  credit  card  to  donate. 

Or  visit  PLN’s  website  at  www.prisonlegalnews.org  and  click  on  the  “Donate”  link. 


PLN  Support  Gifts 

Gift  option  I 

As  a token  of  our  gratitude  (or  your  sup- 
port. we  are  prowling  the  PIN  card  when 
inakmg  a donation  of  150  The  card  is  hand 
embroidered  by  women 
prisoners  tn  Bohna  who 
ale  paid  a (air  wage  lor  the 
cards  to  help  support  then 


MnokhtMNnri 


Gift  option  2 

In  recognition  of  your  support,  we  are  pro- 
viding the  PIN  hemp  rote  hag  when  mak- 
ing a donation  of  at  least  175.  Handmade 
in  ifcrmont  usmg  hemp  fiber.  Carry  books 
and  grocer- 
ies stylishly 
and  help 
end  die  war 
on  drugs! 


Gift  option  3 


To  show  our  appreciation  far  your  support,  we  are  prewiring  the  foBcmfng  selection  of  books 
(or  you  to  choose  (rom  when  making  a donation  of  1100 
Donations  of  $100  or  more  can  choose  one  free  title.  Each 
$100  donation  entitles  you  to  another  free  title;  U„  donate 
$500  and  you  get  five  books!  $1,000  and  you  get  everything 
on  the  page!  Please  circle  the  hooks  you  want  and  send  the 
corresponding  donation  amount. 


Gift  option  4 

As  a thank  you  gift  for  your  support  we  ate  | 
tally  actioned  books  cm  mass  inprlsotwnem 
staled  by  editor  Paul  Wngbt!  (The  Cefaig 
of  Arnett u.  Prison  Nation  and  Piison  Piofi- 
teers)  plus  the  PLN  hemp  tote  bag  to  carry 
the  books  in  when  making  a donation  of  $250 


die  entire  PLN  anthology  of  tno- 
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Pennsylvania  Detainee's  Estate  Claims  Financial  Incentive 
Motive  for  Denial  of  Medical  Care;  $325,000  Settlement 


A Pennsylvania  federal  district 
court  ordered  medical  personnel 
employed  by  Correctional  Medical  Care, 
Inc.  (CMC)  to  face  claims  brought  by  the 
estate  of  a pre-trial  detainee  who  died  from 
alleged  deliberate  indifFerence  to  her  seri- 
ous medical  needs  due  to  the  company’s 
financial  incentive  to  reduce  costs. 

CMC  is  the  private  medical  contractor 
for  the  Montgomery  County  Correctional 
Facility  (MCCF).  Prior  to  her  arrest  on 
retail  theft,  possession  of  drug  parapher- 
nalia and  DUI  charges  on  September  22, 
2011,  Patricia  Ann  Pollock,  25 , had  told  her 
mother  she  was  severely  nauseous. 

The  next  day,  she  informed  the  intake 
nurse  she  could  not  move  her  left  arm  and  was 
in  pain,  and  that  she  had  been  taking  the  anti- 
depressant Clonazepam  for  two  years.  Later 
that  day,  another  nurse  reported  Pollock  “to  be 
yelling  in  her  cell  that  she  could  not  breathe, 
that  she  was  experiencing  severe  chest  pain, 
and  that  her  chest  felt  ‘like  something  [was] 
pressing  all  the  way  down  to  [her]  back’” 

An  echocardiogram  revealed  an  ab- 
normally elevated  heart  rate.  Dr.  Margaret 
Carrillo  was  made  aware  of  Pollock’s  con- 
dition and  test  results.  A third  nurse  found 
that  Pollock’s  condition  had  deteriorated, 
which  Dr.  Carrillo  determined  to  be  con- 
sistent with  benzodiazepine  withdrawal. 
Without  physically  examining  Pollock,  Dr. 
Carrillo  increased  her  prescribed  medica- 
tion for  withdrawal  symptoms. 

Pollock  informed  a fourth  nurse  “that 
she  had  been  vomiting  blood,  that  she 


by  David  Reutter 

was  suffering  from  rib  pain  and  weakness, 
and  that  she  could  not  breathe.”  Carrillo 
examined  her  later  that  day,  but  ordered 
no  intravenous  fluids  or  diagnostic  testing 
despite  Pollock’s  complaints  of  “feeling 
weak  and  experiencing  dry  heaves.” 

That  night,  Nurse  Mary  Rhinehart 
observed  Pollock  “naked  and  wrapped  in  a 
sheet  for  most  of  the  evening  shift  of  the 
medical  unit”  and  unable  “to  drink  fluids 
...  without  the  assistance  of  her  cellmate.” 
Rhinehart  took  no  action. 

Guards  found  Pollock  in  great  dis- 
tress on  the  evening  of  September  27  and 
requested  that  CMC  staff  evaluate  her. 
After  examining  Pollock  and  taking  her 
vital  signs,  Dr.  Carrillo  finally  ordered  her 
to  be  sent  to  an  emergency  room. 

Once  there,  Pollock  was  quickly  di- 
agnosed with  massive  organ  failure  due 
to  “a  large  abscess  of  her  tricuspid  valve 
consistent  with  bacterial  endocarditis.” 
She  died  during  an  airlift  to  a hospital  for 
emergency  surgery. 

The  defendants  moved  to  dismiss  the 
lawsuit  filed  by  Pollock’s  estate,  which  raised 
both  federal  and  state  law  claims.  In  Sep- 
tember 2013,  the  court  granted  the  motion 
as  to  one  defendant  but  not  as  to  the  others, 
including  Carrillo  and  Rhinehart. 

“Here,  Dr.  Carrillo  had  been  aware  of 
Pollock’s  shortness  of  breath,  severe  chest 
pain,  abnormal  echocardiogram,  and  de- 
teriorating condition  for  at  least  thirty-six 
hours  before  she  personally  saw  Pollock  for 
a diagnostic,”  the  district  court  wrote.  Fur- 


ther, even  when  Pollock  had  deteriorated  to 
the  point  of  vomiting,  having  rib  pain  and 
being  unable  to  breathe,  Dr.  Carrillo  con- 
tinued the  ineffective  course  of  treatment 
without  ordering  further  diagnostic  tests. 

It  was  not  until  September  27,  2011, 
“when  Pollock  was  experiencing  massive 
organ  failure  and  required  emergency  surgery, 
that  Dr.  Carrillo  referred  her  to  the  emergency 
room,”  the  court  noted.  “Plaintiff  further  al- 
leges Dr.  Carrillo  did  not  make  these  decisions 
with  regard  to  the  serious  risks  to  Pollock’s 
health,  but  rather  because  she  was  financially 
motivated  not  to  order  diagnostic  testing  and/ 
or  refer  patients  for  outside  treatment.” 

The  district  court  rejected  Nurse 
Rhinehart ’s  position  that  Dr.  Carrillo  was 
responsible  for  Pollock’s  care,  noting  that 
Rhinehart  had  failed  to  notify  Carrillo  of 
Pollock’s  worsening  condition.  The  court 
found  the  estate’s  allegations  stated  a claim 
of  deliberate  indifference  against  both  Car- 
rillo and  Rhinehart;  as  such,  their  motion 
to  dismiss  was  denied. 

The  defendants  filed  motions  for  sum- 
maryjudgment  in  January  2015,  which  were 
also  denied  by  the  district  court. 

On  July  13,  2015,  the  court  approved 
a 1325,000  settlement  between  the  parties. 
The  settlement  funds  included  $113,750 
in  attorney  fees,  $37,289.50  in  costs  and  a 
$1,229.50  lien  to  the  Pennsylvania  Depart- 
ment of  Human  Services.  The  remainder 
was  paid  to  Pollock’s  estate.  See:  Kenney  v. 
Montgomery  County,  U.S.D.C.  (E.D.  Penn.), 
Case  No.  2:13-cv-02590-EGS. 


Earn  an  Adams  State  University  Degree 
via  Correspondence  Courses  Through  the  Mail 


• No  internet  access  required 

• Degree  options  available  — Associate  of  Arts  or  Science,  Bachelor  degrees  in  English/Liberal 
Arts,  Business  Administration,  HAPS/Political  Science,  HAPS/History,  Interdisciplinary  Studies, 
Sociology,  Master  Degree  in  Business  Administration,  and  Paralegal  Certificate  Program 

• Affordable  tuition  — $i65/semester  hour  for  undergraduate  correspondence  courses, 
$35o/semester  hour  for  Master  level  correspondence  courses.  Payment  options  include 
cashiers  check,  credit  card,  money  order  or  verified  personal  check. 

• Accredited  by  the  Higher  Learning  Commission  of  the  North  Central  Association  of 
Colleges  and  Schools  (the  highest  level  of  post-secondary  accreditation  available) 

• 20+ years  of  experience  serving  incarcerated  students 

• Veteran  friendly/GI  Bill  accepted 


Great  Stories  Begin  Here 

Extended  Studies 


• FREE  unofficial  evaluation  of  previously  earned  credits 

• Student  advisor  with  over  21  years  working  with  incarcerated  individuals 


Prison  College  Program 

Call  or  write  to  receive 
additional  information: 

800-548-6679 
Adams  State  University 
PLN  Inquiry, 

Suite  3000 
208  Edgemont  Blvd. 
Alamosa,  CO  81101 
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STOP  PRISON  PROFITEERING 


TAKE  ACTION  ON  PRISON  MONEY  TRANSFER  SERVICES! 

For  many  years,  corporations  that  provide  money  transfer  services  in  prisons  and  jails 
have  profited  from  price  gouging  prisoners  and  their  families  by  charging  excessive 
fees  for  putting  money  on  prisoners’  institutional  trust  accounts. 

The  time  to  take  action  against  these  practices  is  now! 

You  can  submit  a complaint  to  the  Consumer  Finance  Protection  Bureau  (CFPB) 
regarding  your  experience  with  prison  or  jail  money  transfer  services.  Please  send 
your  complaint  or  comments  as  soon  as  possible,  addressing  any  of  these  topics: 

• Excessive  Fees  for  Money  Transfer  Services:  Let  the  CFPB  know  what 
service  charges  are  required  to  transfer  funds,  as  well  as  any  limitations  on 
the  amount  that  can  be  transferred  in  one  transaction. 

• Ancillary  Fees:  In  addition  to  transaction  fees,  do  you  or  your  family  have 
to  pay  extra  (ancillary)  fees  to  set  up  money  transfer  accounts  or  talk  with  a 
company  customer  service  representative? 

• Customer  Service:  Does  the  company  that  provides  money  transfer  services 
provide  a toll-free  number  that  connects  you  to  a live  person  who  can  assist 
you?  Are  you  able  to  access  the  information  you  need  through  the  company’s 
website?  Do  you  have  any  choice  in  which  money  transfer  service  you  use? 

Send  us  your  comments  by  mail,  and  we’ll  file  them  with  the  CFPB  for  you: 

Prison  Legal  News 
Attn:  CFPB  Comments 
P.O.  Box  1151 
Lake  Worth,  FL  33460 

Please  speak  from  your  own  personal  experience,  and  note  your  comments  will 
become  a public  record.  People  with  Internet  access  can  send  their  comments  via 
email  to  cwilkinson@prisonlegalnews.org,  or  submit  them  through  our  website: 

www.stopprisonprofiteering.org 

This  is  a notice  from  the  Human  Rights  Defense  Center's  Stop  Prison  Profiteering  Campaign 
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Presidential  Candidate  Bernie  Sanders  Files  "Justice  is  Not  for  Sale  Act" 

by  Derek  Gilna 


Democratic  presidential  candidate 
and  U.S.  Senator  Bernie  Sanders  of 
Vermont,  along  with  Rep.  Raul  Grijalva 
of  Arizona  in  the  House,  filed  companion 
bills  on  September  17,  2015  to  address 
some  of  the  many  problems  in  the  U.S. 
criminal  justice  system.  The  highlights  of 
their  legislation  include  abolishing  all  for- 
profit  prisons  and  reinstating  parole  for 
federal  prisoners. 

The  proposed  legislation,  which  must 
pass  both  houses  of  Congress  before  being 
signed  into  law  by  the  President,  also  takes 
aim  at  various  other  criminal  justice  issues 
- including  a quota  that  requires  Immigra- 
tion and  Customs  Enforcement  (ICE)  to 
incarcerate  34,000  detainees  at  any  given 
time.  The  bill  further  addresses  excessive 
charges  for  prison  phone  calls  and  money 
transfer  services,  requires  ICE  to  better 
monitor  its  facilities  and  ends  the  detention 
of  immigrant  families. 

Senator  Sanders,  who  has  advocated 
other  social  reforms,  including  raising  the 
minimum  wage  and  increasing  oversight  of 
large  banks,  noted  in  a press  release  that  an- 
nounced the  filing  of  his  bill  that  the  private 
prison  industry  generates  billions  of  dollars 
in  annual  revenues  and  employs  teams  of 
lobbyists  to  persuade  government  officials 
to  continue  mass  incarceration  policies  to 
boost  their  profits. 

Sanders  also  stated  that  the  cost  savings 
promised  by  private  prison  companies  rarely 
materialize,  and  if  they  occur  at  all  result 
from  inadequate  medical  care  and  staffing 
as  well  as  poor  staff  training.  The  bill  would 
eliminate  private  prisons  at  the  federal,  state 
and  local  levels  within  three  years. 

“It  is  morally  repugnant  and  a national 
tragedy  that  we  have  privatized  prisons  all 
over  America,”  Senator  Sanders  declared. 
“In  my  view,  corporations  should  not  be 
allowed  to  make  a profit  by  building  more 
jails  and  keeping  more  Americans  behind 
bars.  We  have  got  to  end  the  private-for- 
profit  prison  racket  in  America.” 

He  added,  “Today,  this  situation  has 
gotten  so  out  of  hand  that  our  prisoners 
are  no  longer  people  - they  have  simply 
become  ways  to  make  profits.  And,  as  we 
have  seen,  the  profit  motivation  of  private 
companies  works  at  cross  purposes  with 
the  goals  of  criminal  justice.  There  is  no 


incentive  to  offer  programming  to  reduce 
recidivism  rates  when  you  make  money 
based  on  the  number  of  prisoners  you 
house.  And  there  is  no  incentive  to  make 
your  prisons  safer,  when  you  can  cut  cor- 
ners and  save  on  costs.” 

However,  less  than  9%  of  the  es- 
timated 2.2  million  people  currently 
held  in  prisons  and  jails  are  confined  in 
privately-operated  facilities,  so  the  bill’s 
ban  on  for-profit  prisons  would  not  have 
a significant  effect  on  our  criminal  justice 
system  as  a whole. 

It  is  Sanders’proposed  reinstatement 
of  parole  for  federal  prisoners  that  may 
provoke  the  most  discussion  and  poten- 
tially have  the  greatest  impact.  The  end 
of  parole  in  1987  signaled  the  start  of 
an  upward  climb  in  the  federal  Bureau 
of  Prisons’  population,  in  addition  to  an 
attitudinal  change  that  “tough  on  crime” 
was  the  solution  to  the  nation’s  crime 
problems. Three  decades  and  hundreds  of 
billions  of  dollars  later,  there  is  actually 
more  drug  use  in  the  U.S.  than  before 
the  beginning  of  the  “War  on  Drugs,” 
with  the  lives  of  hundreds  of  thousands 
of  families  torn  apart  and  large  portions 
of  inner-city  neighborhoods  decimated 
due  to  mass  incarceration. 

“If  a person  has  demonstrated  he  or 
she  is  truly  rehabilitated,  and  is  ready  to 
be  reintegrated  into  society,”  said  Senator 
Sanders,  “they  should  be  given  the  oppor- 
tunity to  be  paroled.” 

While  his  legislation  would  reinstate 
parole  for  federal  prisoners,  if  release  on 
parole  is  denied  due  to  arbitrary  factors 
and  parole  supervision  is  primarily  used  to 
return  offenders  to  prison  due  to  techni- 
cal violations,  as  is  commonly  the  case  in 
state  parole  systems,  then  it  may  actually 
result  in  an  increase  in  the  federal  prison 
population. 

Additional  sections  of  the  bill  require 
the  Bureau  of  Consumer  Financial  Pro- 
tection to  issue,  within  three  years,  “final 
rules  to  establish  standards  for  assessing 
whether  the  amount  of  any  fee  or  charge” 
for  prison  money  transfer  services  and 
payments  upon  release  “is  reasonable  and 
proportional  to  the  relative  cost  or  value 
of  the  service  provided.”  Further,  within 
one  year,  the  Federal  Communications 


Commission  is  required  to  “adopt  regula- 
tions on  the  use  of  inmate  telephone  and 
video  service”  that  include  rate  caps  and 
limits  on  ancillary  fees,  and  that  prohibit 
or  restrict  “the  payment  of  commissions  by 
providers  of  inmate  telephone  and  video 
service  to  administrators  of  correctional 
institutions,  departments  of  correction, 
and  similar  entities.” 

In  the  latter  regard,  the  FCC  recently 
released  draft  prison  phone  industry  re- 
forms, which  are  expected  to  be  finalized  at 
the  Commission’s  next  meeting  on  October 
22, 2015. The  draft  reforms  include  separate 
caps  on  prison  and  jail  phone  rates  as  well 
as  limits  on  ancillary  fees. 

With  respect  to  immigration,  the 
legislation  would  strike  the  Congressional 
mandate  which  requires  ICE  to  maintain 
a “bed  quota”  of  34,000  immigrant  detain- 
ees; instead,  the  bill  requires  that  ICE’s 
detention  system  “shall  be  based  solely  on 
detention  needs”  and  shall  expand  the  use 
of  alternatives  to  incarceration  for  persons 
awaiting  immigration  hearings.  All  facilities 
holding  ICE  detainees  will  be  inspected 
for  compliance  with  applicable  standards 
and  subject  to  oversight  by  federal  officials 
and  penalties  for  non-compliance.  Lastly, 
the  detention  of  immigrant  families  is 
prohibited. 

“The  number  of  people  who  have  been 
incarcerated  in  America  has  quadrupled  - 
from  about  500,000  in  1980  to  more  than 
2.2  million  today,”  Senator  Sanders  stated. 
“That  is  unacceptable.  African  Americans 
are  incarcerated  at  nearly  six  times  the  rate 
of  white  Americans.  That  is  unacceptable. 
It  makes  no  sense  to  me  that  the  United 
States  of  America  has  more  jails  and  prisons 
than  colleges  and  universities.  As  a nation, 
our  goal  must  be  to  do  everything  we  can 
to  create  the  conditions  that  prevent  mass 
incarceration.  At  a time  when  we  are  spend- 
ing $80  billion  a year  on  our  correctional 
system,  it  makes  a lot  more  sense  to  me  to 
be  investing  in  jobs  and  education  than  in 
jails  and  incarceration.” 

Prior  to  introducing  the  bill,  Senator 
Sanders’ staff  reached  out  to  several  criminal 
justice  advocacy  organizations,  including 
Prison  Legal  News,  to  consult  on  the  pro- 
posed legislation.  PLN  provided  a number 
of  recommendations  related  to  private 
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prisons  and  prison  telephone  and  financial 
services,  and  suggested  the  name  that  was 
ultimately  adopted  for  the  bill:  the  “Justice 
is  Not  for  Sale  Act.” 

While  Senator  Sanders’  legislation 
is  ambitious,  it  is  unfortunately  flawed  in 
several  ways.  Notably,  it  does  not  include 
a means  of  enforcement  for  abolishing 
private  prisons  on  the  state  and  local  levels; 
for  example,  there  is  no  penalty,  such  as  loss 
of  federal  funds,  if  state  and  local  govern- 
ments fail  to  comply  with  the  bill  should 
it  become  law. 

Sanders’ stafF said  federal  officials  could 
take  a state  or  local  government  to  court 
and  seek  an  injunction  ordering  them  to 
comply  with  the  legislation,  and  if  the  state 
or  local  government  still  does  not  comply, 
then  seek  a contempt  ruling  and  penalties. 
Realistically,  though,  that  is  highly  unlikely 
to  happen,  leading  PLN  managing  editor 
Alex  Friedmann  to  comment  that  absent 
a clear  enforcement  mechanism,  the  bill 
“appears  to  be  more  for  political  purposes 
than  to  actually  address  the  many  problems 
in  our  criminal  justice  system.” 

The  Justice  is  Not  for  Sale  Act  is  also 
highly  unlikely  to  pass,  given  the  many 


vested  interests  in  maintaining  the  status 
quo  of  our  criminal  justice  system  - which 
is  very  profitable  not  only  for  the  private 
prison  industry  but  also  for  members  of 
Congress  who  receive  campaign  donations 
from  private  prison  firms,  who  are  elected 
on  tough-on-crime  platforms  and  who  have 
prisons  in  their  districts  and  thus  constitu- 
ents who  rely  on  mass  incarceration  for  jobs 
and  other  benefits. 

Further,  although  he  is  currently 
championing  certain  reforms,  it  should  be 
noted  that  Senator  Sanders  has  a mixed 
track  record  on  criminal  justice  issues; 
for  example,  he  voted  for  the  1994  crime 
bill  - the  Violent  Crime  Control  and 
Law  Enforcement  Act  - which  included  a 
number  of  punitive  provisions,  including 
a ban  on  Pell  grants  for  prison  education 
programs. 

As  of  early  October  2015,  Sanders’ 
legislation  (S.  2054)  had  no  cosponsors  in 
the  Senate, while  Rep.  Grijalva’s  companion 
bill  (H.R.  3543)  had  29  cosponsors  in  the 
Flouse.  FY 

Sources:  www.congress.gov,  www. sanders. 
senate.gov,  www.vox.com,  The  Atlantic 
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Audit  of  Solitary  Confinement  in  Federal  Prisons: 
An  Inside  Job  Reaches  Foregone  Conclusions 


Along-awaited  audit  of  the  use  of 
solitary  and  other  forms  of  isolated 
confinement  in  the  federal  Bureau  of  Pris- 
ons (BOP)  recommends  minor  reforms 
while  affirming  the  overall  legitimacy  and 
efficacy  of  a system  that  holds  more  than 
10,000  people  in  extreme  isolation. 

At  242  pages  in  length,  the  Federal 
Bureau  of  Prisons:  Special  Housing  Unit  Re- 
view and  Assessment  provides  a wealth  of 
detail  (though  relatively  little  quantitative 
data),  and  a number  of  obvious,  highly 
circumscribed  findings.  It  notes  inadequa- 
cies in  mental  health  care  and  “reentry 
preparedness”  for  people  in  isolated  con- 
finement, and  criticizes  the  BOP  for  some 
inefficiencies  and  inconsistencies  in  its 
policies  and  practices.  But  as  an  overall 
critique  of  solitary  in  the  federal  system,  it 
is  vastly  inferior  to  an  earlier  report  by  the 
Government  Accountability  Office  (GAO), 
which  found  that  the  BOP  did  not  know 
whether  its  use  of  “segregated  housing”  had 
any  impact  on  prison  safety,  how  it  affected 
the  individuals  who  endure  it,  or  how  much 
it  all  cost  American  taxpayers. 

The  nature  of  the  assessment  should 
surprise  no  one.  While  it  describes  itself 
as  “an  independent,  outside  review,”  the 
audit  was  commissioned  in  2013  by  the 
National  Institute  of  Corrections,  an  agency 
of  the  BOP,  and  carried  out  by  CNA,  a 
large  defense  contractor  with  a sideline 
in  corrections.  As  stated  in  the  report  on 
the  audit,  “The  CNA  project  team  was 
composed  of  eight  former  state  correc- 


by  Jean  Casella  and  James  Ridgeway 

tional  system  directors,  four  former  deputy 
correctional  system  directors,  two  psychia- 
trists, and  two  PhD-level  criminal  justice 
system  researchers.  All  team  members  had 
substantial  experience  in  the  management 
and  evaluation  of  restrictive  housing  units.” 

In  November  2013,  as  the  audit  got 
underway,  the  leaders  of  this  team  met 
with  representatives  of  advocacy  organi- 
zations working  on  the  issue  of  solitary 
confinement,  including  the  ACLU,  Na- 
tional Religious  Campaign  Against  Torture, 
CURE,  Vera  Institute  for  Justice,  National 
Association  for  Mental  Illness  and  Prison 
Fellowship.  According  to  individuals  pres- 
ent at  that  meeting,  the  organizations 
expressed  their  hope  that  they  would  remain 
in  touch  throughout  the  audit.  But  they 
were  offered  no  further  opportunities  for 
consultation  and  received  no  response  to 
subsequent  requests  to  give  input. 

Submitted  to  the  BOP  in  December 
2014  but  released  to  the  public  on  Feb- 
ruary 26,  2015,  the  report  reveals  a fatal 
flaw  in  the  first  of  its  “key  findings”:  “The 
general  conditions  of  confinement  in  re- 
stricted housing  units  are  consistent  with 
national  regulations  and  standards.”  In 
other  words,  the  audit  used  as  its  measuring 
stick  the  “national  standards”  of  a country 
that  is  an  extreme  outlier  when  it  comes  to 
the  use  of  long-term  solitary  confinement, 
which  is  rare  in  the  rest  of  the  developed 
world  and  has  been  denounced  by  the  UN 
Special  Rapporteur  on  Torture  and  a host 
of  human  rights  groups. 


In  the  end,  the  audit  measures  the  BOP 
largely  against  itself.  Taking  as  its  baseline 
2011,  the  first  year  for  which  complete  data 
on  “segregation  populations”  was  available, 
the  report  notes  a 31  percent  drop  in  those 
populations.  The  biggest  drop  was  in  the 
Special  Housing  Units  (SHUs)  used  largely 
for  disciplinary  confinement,  and  is  based 
on  a “self-reported  estimate” from  the  BOP. 

As  of  June  2014,  10,747  people  re- 
mained in  isolated  confinement  in  the 
Bureau’s  SHUs,  Special  Management 
Units  (SMUs)  and  at  the  Administrative 
Maximum  (ADX)  facility  in  Florence, 
Colorado,  which  holds  prisoners  in  the 
most  extreme  isolation  (and  where  CNA 
was  banned  from  interviewing  the  most 
severely  isolated  individuals).  This  figure 
comprises  one  in  twenty  prisoners  of  the 
people  in  BOP  custody. 

In  another  section,  the  report  compares 
the  number  of  disciplinary  violations  com- 
mitted by  prisoners  “Before” being  placed  in 
isolation  with  those  committed  “During  and 
After”  isolation.  The  results,  unsurprisingly, 
show  that  people  being  held  in  concrete  cells 
for  23  hours  a day  are  less  likely  to  commit 
infractions,  some  of  the  most  common  of 
which  are  “refusing  to  obey  order”  and  “en- 
gaging in  sex  acts.”  It  does  not  question  the 
usefulness  of  placing  people  in  isolation  to 
begin  with  for  reasons  such  as  these. 

As  for  the  impact  of  solitary  on  the 
people  who  endure  it,  the  study  relies  on 
interviews  with  a “representative”  sampling 
of  individuals  held  at  the  facilities  studied, 
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Bureau  segregation  populations  by  segregation  type,  2004-2014 


Year 

Total 

SMU 

ADX 

SHU 

Tofal 

seqreqation 

% of  lotal 
Bureau 
population 

2004 

180.328 

46 

393 

NA 

439 

NA 

2005 

187.618 

71 

398 

NA 

469 

NA 

2006 

193.046 

60 

472 

NA 

532 

NA 

2007 

199.618 

61 

487 

NA 

548 

NA 

2008 

201.280 

98 

466 

NA 

564 

NA 

2009 

208.118 

894 

449 

NA 

1.343 

NA 

2010 

209.771 

1.357 

427 

NA 

1.784 

NA 

2011 

216.632 

1,491 

451 

13.000 

14.942 

6.9% 

2012 

217.815 

1,942 

434 

10,262 

12.638 

5.8% 

2013 

216.570 

1.680 

419 

9,434 

11.533 

5.3% 

2014 

215.324 

1,399 

409 

8,939 

10.747 

5.0% 

Source:  Bureau/ORE. 

Note:  201 1 SHU  population  is  a self-reported  estimate  by  the  BOP.  The  2014  populations 
are  as  of  June  2014. 


some  of  whom  were  questioned  in  the 
presence  of  staff.  There  is  little  reference  to 
the  growing  body  of  evidence  showing  the 
permanent  damage  to  the  brain  caused  by 
periods  of  isolation,  or  the  panoply  of  symp- 
toms displayed  by  people  in  solitary,  even 
those  without  a history  of  mental  illness. 
There  is  no  reference  to  the  men  at  ADX 
who,  according  to  a current  lawsuit,  “inter- 
minably wail,  scream  and  bang  on  the  walls 
of  their  cells.  Some  mutilate  their  bodies  with 
razors,  shards  of  glass,  writing  utensils  and 
whatever  other  objects  they  can  obtain.  Some 
swallow  razor  blades,  nail  clippers,  parts  of 
radios  and  televisions,  broken  glass  and  other 
dangerous  objects.”  In  fact,  the  report  finds 
inconclusive  the  charge  that  solitary  worsens 
mental  illness,  and  that  it  increases  rather 
than  decreases  prison  violence. 

The  lengthy  report  will  require  further 
study  and  analysis.  But  its  overall  aim  seems 
clear:  To  quiet  serious  criticism  with  a series 
of  modest  recommendations,  while  reifying 
the  overall  system  of  punishment  within 
punishment.  Many  of  the  recommenda- 
tions reflect  plans  the  BOP  has  already 
set  in  motion,  such  as  improving  mental 
health  care  and  moving  more  people  with 
mental  illness  out  of  the  SHUs  and  SMUs 
to  special  isolation  units  designed  for  that 
purpose.  The  audit  also  recommends  slight 
reductions  in  the  duration  of  some  stays  in 
solitary,  and  better  treatment  of  those  who 
are  isolated  for  reasons  of  protective  custody 

Overall,  the  recommendations  align 
well  with  statements  made  by  Senator  Dick 
Durbin,  whose  2012  Congressional  hear- 
ing on  solitary  confinement  apparently  set 


the  audit  process  in  motion.  Durbin  has 
emphasized  in  his  public  statements  that 
while  some  people  - including  youth  and 
individuals  with  mental  illness  - do  not 
belong  in  solitary  confinement,  other  people 
most  definitely  do  belong  there.  In  a press 
release  following  the  publication  of  the 
report,  Durbin  stated:  “The  independent 
report  released  by  the  BOP  today  will 
inform  our  next  steps  as  we  move  towards 
meaningful  reform  of  solitary  confinement 
practices  in  our  prisons.  I commend  [BOP] 
Director  Samuels  for  agreeing  to  undergo 
this  assessment,  and  for  his  commitment 
to  continuing  to  reform  BOP’s  solitary 
confinement  policies  and  practices.”  As  we 
have  reported  many  times,  Durbin  has  been 
instrumental  to  plans  for  a second  supermax 
prison  in  his  home  state  of  Illinois,  which 
will  significantly  increase  both  ADX  and 
SMU  capacity  for  the  BOP. 

The  National  Religious  Campaign 
Against  Torture  - one  of  the  groups  that 
was  consulted  at  the  start  of  the  audit, 
and  then  ignored  - had  stronger  words  for 
the  report.  “NRCAT  and  our  faith  part- 
ners across  the  country  have  been  calling 
for  a universal  prohibition  of  prolonged 
solitary  confinement  exceeding  15  days,” 
said  the  group’s  director  of  U.S.  prisons 
policy,  Rev.  Laura  Markle  Downton,  in 
a press  release.  “Recommendations  - like 
those  contained  in  this  report  - that  do  not 
prohibit  long-term  isolation  in  favor  of  re- 
habilitation and  treatment  are  inadequate  in 
the  face  of  both  science  of  the  mind  and  the 
ethics  of  human  dignity,  which  condemn 
such  conditions  as  torture.” 


This  audit,  if  nothing  else,  shows  what 
is  wrong  with  “independent ’’investigations 
done  on  the  same  government  agencies 
that  hire  and  pay  the  investigators.  And  it 
highlights  the  need  for  truly  independent 
oversight  of  the  use  of  solitary  confinement 
in  particular,  and  of  the  prison  system  in 
general.  The  closest  thing  we  have  in  this 
country  may  be  the  GAO,  which  will  now 
see  its  highly  critical  report  on  solitary 
dismissed  in  favor  of  this  more  “compre- 
hensive” audit. 

What  we  need  are  independent  bodies 
outside  the  prison  system,  like  the  prison 
inspectors,  ombudspeople  and  citizen 
monitoring  boards  found  in  other  countries. 
We  need  the  U.S.  government  to  grant  the 
request  of  UN  Special  Rapporteur  on  Tor- 
ture Juan  Mendez  to  visit  ADX,  and  to  lift 
the  ban  on  allowing  journalists  into  ADX 
or  any  solitary  confinement  units.  Then  we 
might  have  reports  that  do  more  than  tinker 
around  the  edges  of  torture. 

This  article  was  first  published,  by  Solitary 
Watch  ( http://solitarywatch.com ) on  March 
2,  2015;  it  is  reprinted  with  permission,  with 
minor  edits. 
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Toxic  Traps:  Environmental  Hazards  Threaten 
Two  Federal  Supermax  Prisons 


A Solitary  Watch  investigation  into 
the  sites  of  the  federal  government’s 
two  “supermax”  facilities  - the  first  open 
for  two  decades,  the  second  slated  to  open 
soon  - reveals  a number  of  possible  serious 
environmental  hazards.  The  prisons,  ADX 
Florence  in  Colorado  and  AUSP  Thomson 
in  Illinois,  are  built  to  hold  men  in  extreme 
solitary  confinement.  This  practice  has 
roused  increasing  controversy  in  recent 
years,  due  to  the  psychological  and  physi- 
cal damage  caused  by  extreme  isolation 
and  sensory  deprivation.  Yet  the  impact 
of  underlying  environmental  hazards  on 
individuals  locked  down  in  small  cells  has 
never  been  adequately  explored. 

With  rising  concerns  over  environ- 
mental justice  and  the  prison-industrial 
complex,  some  advocacy  groups  are  ques- 
tioning why  prisoners  are  not  taken  into 
consideration  when  the  Environmental 
Protection  Agency  (EPA)  approves  en- 
vironmental permits.  The  Human  Rights 
Defense  Center’s  (HRDC)  Prison  Ecology 
Project  and  92  other  organizations,  includ- 
ing Solitary  Watch,  drafted  a letter  to  the 
EPA’s  Office  of  Environmental  Justice, 
arguing  that  because  incarceration  “fall[s] 
into  a category  of  poverty  discrimination 
policies  which  almost  exclusively  impact 
poor  communities,  with  a disproportion- 
ate impact  on  poor  communities  of  color,” 
federal  prisons  should  be  more  thoroughly 
evaluated  before  permits  are  approved.  [See: 
PLN,  Oct.  2015,  p.30]. 

The  Prison  Ecology  Project,  which  is 


by  Laura  Cepero 

designed  “to  map  the  intersections  of  mass 
incarceration  and  environmental  degrada- 
tion,” spurred  this  investigation  into  the 
federal  Bureau  of  Prisons’  two  supermax 
facilities,  designed  to  hold  people  for  23 
to  24  hours  a day,  with  no  escape  from 
potential  environmental  toxins  and  little 
possibility  of  safe  evacuation  in  case  of  a 
natural  disaster. 

Already  Rife  With  Controversy 

Thomson  Correctional  Center  has  been 
the  subject  of  controversy  since  its  incep- 
tion. When  the  prison’s  construction  by 
the  State  of  Illinois  was  first  planned,  the 
Savanna  Army  Depot  Activity  (SVDA) 
was  slated  for  its  location.  However,  due  to 
concerns  that  the  facility  would  be  sited  too 
close  to  the  Mississippi  River,  the  construc- 
tion site  was  moved  15.4  miles  southwest 
to  Thomson.  Although  construction  was 
completed  in  November  of 2001,  Thomson 
remained  vacant  until  2006  due  to  state 
budget  constraints  and  labor  union  opposi- 
tion to  closing  other  state  prisons  in  favor 
ofThomson. 

More  controversy  surfaced  in  late  2009, 
when  President  Obama  issued  a presiden- 
tial memorandum  ordering  the  Department 
of  Justice  (DOJ)  and  Department  of  De- 
fense (DOD)  to  begin  arranging  for  the 
federal  purchase  ofThomson  as  part  of  a 
plan  to  close  the  Guantanamo  Bay  Deten- 
tion Camp  and  to  transfer  its  detainees  to 
American  soil.  While  citizens  of  the  Vil- 
lage of  Thomson  welcomed  the  decision, 


funding  for  the  transfer  of  detainees  was 
ultimately  blocked  by  Congress. 

Three  years  later  in  2012,  Senator  Dick 
Durbin  (D-IL)  announced  that  the  BOP 
would  be  purchasing  the  facility  in  order  to 
address  overcrowding  in  other  federal  pris- 
ons; currently,  there  are  no  plans  to  house 
Guantanamo  detainees  there,  as  doing  so 
is  now  prohibited  by  law.  A report  issued 
by  the  Government  Accountability  Office 
(GAO)  in  August  of  2014  indicated  plans 
by  the  BOP  to  move  “some  of  the  most 
dangerous”  people  currently  incarcerated 
in  Special  Management  Units  (SMUs) 
to  Administrative  United  States  Peniten- 
tiary (AUSP)  Thomson  - AUSP  being  the 
new  designation  for  the  federal  supermax 
prison.  New  minimum-security  prison- 
ers, who  will  help  service  the  facility,  were 
expected  to  arrive  at  the  prison  as  early  as 
July  of  2015. 

Widely  considered  America’s  toughest 
federal  prison,  ADX  Florence  - officially 
designated  as  the  United  States  Peniten- 
tiary, Administrative  Maximum  Facility  - is 
located  near  the  high  desert  town  of  Flor- 
ence, Colorado.  Nicknamed  the  “Alcatraz 
of  the  Rockies,”  the  Federal  Correctional 
Complex, Florence  (FCC  Florence), which 
includes  ADX  Florence,  opened  in  late 
1994.  The  supermax  facility  is  best  known 
for  housing  men  convicted  of  terrorist  ac- 
tivities and  organized  crime  leaders,  as  well 
as  high-profile  individuals,  those  considered 
high  escape  risks,  and  those  with  a history  of 
violent  acts  committed  against  correctional 
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officers  and  other  prisoners.  The  approxi- 
mately 400  men  incarcerated  at  ADX 
typically  spend  23  hours  a day  in  solitary 
confinement.  There  have  been  numerous 
controversies  involving  ADX  Florence, 
including  reports  of  force-feeding,  hunger 
strikes  and  abuse  of  individuals  suffering 
from  mental  illness. 

Environmental  (In)justice  in  Illinois 

It  is  difficult  to  assess  the  environ- 
mental  condition  of  the  Thomson  facility 
because  no  Environmental  Impact  State- 
ment (EIS)  was  ever  issued.  As  required 
by  the  National  Environmental  Policy 
Act  (NEPA),  an  EIS  must  be  submitted 
whenever  an  action  by  a federal  agency 
“significantly  [affects]  the  quality  of  the 
human  environment.”  Because  Thomson 
was  initially  operated  by  the  Illinois  De- 
partment of  Corrections  (IDOC),  an  EIS 
was  not  required  prior  to  construction. 
However,  an  Environmental  Audit  was 
conducted  by  the  BOP  in  2010  during 
the  federal  acquisition  process.  The  audit 
indicated  that  the  environment  would  only 
suffer  negligible  damage  should  the  BOP 
acquire  and  renovate  the  prison;  as  such,  the 
BOP  determined  that  no  EIS  was  required. 

While  the  environment  may  not  be 
at  risk  from  the  prison,  its  inhabitants,  as 
well  as  prison  staff,  may  be  at  risk  from  the 
environment.  In  fact,  the  original  choice  for 
the  facility’s  location,  the  Savanna  Army 
Depot,  is  a Superfund  site  - a polluted 
location  requiring  long-term  cleanup  of 
environmental  and  health  hazards,  as  per 
the  Comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability  Act 
(CERCLA)  of  1980.  While  in  operation, 
parts  of  SVDA  were  used  for  the  demolition 
and  burning  of  obsolete  ordinance,  as  well 


as  forwaste  disposal  (i.e. landfills).  Accord- 
ing to  the  EPA,  the  soil  is  contaminated 
with  metals,  pesticides,  explosives,  lead- 
based  paint  chips  and  polycyclic  aromatic 
hydrocarbons  (PAHs);  the  groundwater 
is  contaminated  with  various  pesticides, 
explosives,  solvents  and  petroleum-related 
contaminants;  surface  water  and  sediments 
are  contaminated  with  various  explosives, 
PAHs  and  metals.  The  contaminated  areas 
include  the  Old  Burning  Ground  (OBG), 
Open  Burn/Open  Detonation  (OB/OD) 
area,  the  75  mm/155  mm  High  Explosive 
(HE)  Range  Fans,  the  Grenade  Burial  Area, 
and  the  Sites  15  and  33  disposal  areas  - 
Munitions  and  Explosives  of  Concern/ 
Unexploded  Ordnance  (MEC/UXO).  In 
1991,  remedial  investigation  found  73  areas 
of  potential  concern,  41  of  which  required 
additional  investigation.  After  being  se- 
lected for  Base  Realignment  and  Closure 
(BRAC),  assessments  in  1995  found  200 
additional  areas  of  concern. 

In  addition  to  normal  operations,  the 
U.S.  Department  of  Agriculture  (USDA) 
disposed  an  estimated  800  to  1,000  tons 
of  4,6-dinitro-o-cresol  at  the  site  in  1952. 
The  contamination  was  cleaned  up  in  2002, 
according  to  an  annual  report  by  the  Il- 
linois Environmental  Protection  Agency 
(I EPA).  The  Army  also  issued  a remedial 
investigation  report  for  24  sites  in  the  de- 
veloped “lower  post”  area.  Several  of  these 
sites  are  source  areas  of  solvent,  fuel  and 
metals-related  contamination  that  affect 
local  groundwater  and  have  possible  dis- 
charge points  in  the  Apple  River  and  the 
Mississippi  River.  The  report  also  stated  that 
geophysical  surveys  indicated  over  a thou- 
sand metallic  anomalies  in  a 3 80- acre  area. 

Another  potential  concern  for  Thom- 
son is  the  operation  of  a number  of  coal 


plants  within  a 15-mile  radius  of  the  prison. 
The  Archer  Daniels  Midland  Company 
Coal  Plant  is  about  11.6  miles  southwest 
of  the  Thomson  facility,  across  the  Missis- 
sippi River  in  Clinton,  Iowa.  According  to 
Sourcewatch,  the  Clinton  Cogeneration 
Plant,  as  it’s  also  known,  emitted  approxi- 
mately 499,781  tons  of  carbon  monoxide  in 
2008,  as  well  as  5,287  tons  of  sulfur  dioxide 
(53.99  pounds  per  megawatt  hour)  and 
5,003  tons  of  nitrogen  oxide  in  2002.  The 
Archer  Daniels  plant  sits  in  the  southwest 
corner  of  Clinton’s  industrial  area,  which 
stretches  northeast  along  the  Mississippi 
River  and  contains  a significant  number  of 
Brownfield  sites  - land  previously  used  for 
industrial  or  commercial  purposes  that  may 
have  been  contaminated  with  hazardous 
waste  or  pollution. The  Interstate  Power  and 
Light  Company  Coal  Plant,  also  known 
as  the  Milton  Kapp  Generating  Station, 
approximately  13  miles  southwest  of  the 
Thomson  facility,  is  also  across  the  river 
near  Clinton.  Sourcewatch  lists  the  plant’s 
emissions  of  over  approximately  888,017 
tons  of  carbon  monoxide,  2,706  tons  of 
sulfur  dioxide  and  525  tons  of  nitrogen 
oxide  in  2008. This  particular  plant  also  has 
a number  of  coal  ash  dumps  surrounding  it. 

Finally,  the  proximity  of  two  nuclear 
power  plants  that  are  within  a 50-mile 
radius  of  the  facility  may  also  provide  a 
potential  environmental  concern. The  Quad 
Cities  Generating  Station  is  about  19.7 
miles  southwest  in  Cordova,  Illinois,  and 
the  Exelon-Byron  Generating  Station  is 
about  42.8  miles  to  the  east  in  Byron.  In 
fact,  some  cited  the  proximity  of  nuclear 
power  plants  to  a facility  that  would  be 
housing  suspected  terrorists  as  an  argu- 
ment against  transferring  Gitmo  detainees 
to  Thomson. 


Affordable  Inmate  Calling  Services 

Keeping  you  Connected  while  saving  you  Money! 

2 vanity  #s  for  $15  + tax  /month.  Additional  #s  $1.50  each 

One  flat  monthly  rote  * NO  charge  to  add/remove  #s 
tNO  setup  fee  with  referral  * NO  transfer  fees  * 100%  BOP  Compliant! 

Federal  Prisons  Only  p 1 


Contact  Us: 

Inmates  Only:  inmates@aicsllc.net  * 303-214-0097 
Families:  www.aicsllc.net  * billing@aicsllc.net  * 866-645-9593 


Prison  Legal  News 


25 


November  2015 


Toxic  Traps  (cont.) 


Nuclear  power  plants  near  Thomson 
could  be  at  risk  of  natural  disaster,  such  as 
flooding  and  earthquakes.  Flooding  could 
be  of  concern,  being  that  the  Quad  Cities 
plant  is  less  than  a mile  from  the  Mississippi 
River  and  that  the  Exelon-Byron  plant  is 
a little  over  2 miles  away  from  Rock  River, 
a tributary  of  the  Mississippi.  In  addition, 
there  may  also  be  a potential  earthquake 
risk  for  the  nuclear  power  plants.  Based  on 
2008  estimates,  the  Quad  City  plant  has  a 
1 in  37,037  chance  of  earthquake,  which  is 
an  increase  in  risk  of  93%  from  the  1989 
estimate  of  1 in  71,429.  Exelon-Byron  has  a 
1 in  172,414  chance  of  earthquake,  up  753% 
from  the  1989  estimate  of  1 in  1,470,588. 

The  type  of  reactor  used  at  nuclear 
power  plants  could  also  pose  potential 
risks.  Some  scientists  suggest  Boiling  Wa- 
ter Reactors  (BWRs),  like  the  one  at  the 
Fukushima  Daiichi  power  plant  in  Japan, 
which  was  damaged  by  an  earthquake  and 
tsunami  in  2011,  do  not  protect  against  the 
release  of  radiation  during  a severe  nuclear 
accident  as  effectively  as  Pressurized  Water 
Reactors  (PWRs).The  Quad  Cities  power 
plant  also  has  a BWR.  Additionally,  the  age 
of  the  reactor  can  also  pose  a risk  factor.  The 
Nuclear  Regulatory  Commission  (NRC) 
has  approved  re-licensing  of  several  nuclear 
power  reactors  for  60  years  of  operation, 
despite  the  fact  that  nuclear  reactors  are 
designed  to  operate  for  40  years,  prompt- 
ing objections  from  environmental  groups. 

As  mandated  by  the  NRC,  both 


the  Quad  Cities  and  Exelon-Byron  plants 
have  evacuation  plans  for  a 10-mile  radius, 
which  do  not  reach  Thomson.  Flowever, 
in  light  of  the  Fukushima  nuclear  disaster, 
which  had  a contamination  radius  of  100 
kilometers  (just  over  62  miles),  the  NRC 
has  made  recommendations  of  expanding 
evacuation  zones  to  50  miles.  A Freedom 
of  Information  Act  (FOIA)  request  has 
been  made  by  Solitary  Watch  to  the  BOP 
in  regards  to  evacuation  plans  for  those 
incarcerated  at  Thomson.  In  response,  the 
BOP  designated  Solitary  Watch’s  public 
records  request  as  “complex,”  meaning  that 
the  agency  may  take  up  to  nine  months  to 
provide  the  requested  documents. 

Supermax  Near  a Superfund  Site 

Like  Thomson,  ADX  Florence  is  also 
located  in  close  proximity  to  a Superfund 
site.  The  nearby  community  Lincoln  Park 
was  contaminated  by  the  Cotter  Uranium 
Processing  Facility,  a uranium  mine  approx- 
imately 6.3  miles  northwest  of  the  prison. 
Unlike  Thomson,  however,  an  EIS  was 
indeed  issued  for  ADX  Florence.  The  EIS 
for  Florence  found  no  potential  risks  for 
Fremont  County,  but  again,  such  statements 
consider  how  the  prison  would  affect  the 
environment,  not  how  the  environment 
would  affect  the  prison,  its  inhabitants  and 
its  employees.  A FOIA  request  has  also 
been  made  for  the  full  text  of  the  EIS. 

The  uranium  mine,  located  less  than 
a mile  south  of  the  residential  community 
of  Lincoln  Park,  produced  uranium  oxide 
(yellowcake),  vanadium  and  molybdenum 
from  1958  to  1979.  In  1965,  a flood  caused 


the  unlined  impoundments  - where  tail- 
ings and  other  wastes  were  discharged  - to 
overflow  into  Sand  Creek,  which  flows  into 
the  Arkansas  River.  In  1972,  the  Fremont 
County  Ditch  was  built  to  prevent  water 
from  Sand  Creek  from  flowing  into  the 
Arkansas,  which  flows  southeast  towards 
the  city  of  Florence.  During  the  irrigation 
season,  the  ditch  regularly  overflows  into 
the  river,  which  was  the  water  supply  source 
for  the  City  of  Florence  when  ADX  Flor- 
ence was  constructed.  Although  the  BOP 
expressed  concern  in  1989  that  the  prison’s 
water  supply  may  have  to  be  rerouted  in  the 
future  due  to  pollution,  a water  quality  re- 
port shows  that  the  Arkansas  still  remained 
a source  for  the  city’s  water  supply  as  late 
as  2013. 

The  State  of  Colorado  sued  the  Cotter 
Corporation  in  1983  for  damages  to  natural 
resources  and  clean-up  of  the  contamina- 
tion. The  uranium  mine  near  the  Lincoln 
Park  residential  area  was  declared  a Super- 
fund site  the  following  year.  According  to 
the  EPA,  waste  from  the  mine  had  seeped 
into  the  groundwater  and  contaminated 
local  wells.  Contaminants  included  mo- 
lybdenum, uranium,  uranium  daughter 
products  (radium,  radon  gas  and  polonium), 
selenium  and  sulfate.  Between  1980  and 
1986,  there  were  over  70  leaks  reported  at 
the  Cotter  mine.  The  State  of  Colorado 
commissioned  an  investigation  in  1986, 
which  concluded  that  drainage  from  the 
Cotter  mine  spilled  into  the  Fremont  ditch, 
resulting  in  elevated  levels  of  molybdenum, 
arsenic,  lead  and  other  contaminants.  By 
the  time  that  Cotter  suspended  operations 
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in  1987,  the  mine  had  accumulated  ap- 
proximately 3.5  million  tons  of  radioactive 
tailings,  which  were  stored  over  135  acres 
near  Canon  City  and  Florence. 

The  water  pollution  in  the  area  may 
seem  alarming,  but  it  does  not  end  there. 
The  Cotter  Corporation  estimates  that 
more  than  19.9  tons  of  radioactive  dust  were 
emitted  into  the  air  during  each  year  that 
the  mine  was  in  operation.  Being  that  ADX 
Florence  lies  directly  in  Cotter’s  secondary 
wind  pattern,  the  prison  and  its  inhabitants 
are  subject  to  gusts  of  radium,  uranium  and 
thorium. 

The  state  lawsuit  against  Cotter  was 
settled  in  1988;  the  company  agreed  to 
clean  up  the  site  at  its  own  expense.  In  1994, 
another  lawsuit  was  settled,  with  a federal 
jury  awarding  $80,000.  In  2014, just  as  the 
cleanup  was  being  completed,  a broken 
pipe  on  the  site  leaked  20,000  gallons  of 
uranium-laced  waste.  This  was  the  fourth 
spill  in  four  years;  just  six  months  ear- 
lier, 4,000-9,000  gallons  of  contaminated 
water  was  spilled  from  the  now-defunct 
Cotter  mine.  More  cleanup  is  planned  in 
the  future,  but  is  not  expected  to  begin  for 
another  couple  of  years. 

With  evidence  of  contamination,  the 
question  of  health  hazards  arises.  Accord- 
ing to  the  EPA,  while  the  average  daily 
intake  of  uranium  from  food  ranges  from 
0.07  to  1.1  micrograms  per  day,  people 
who  live  near  uranium  facilities  may  have 
increased  exposure  to  the  chemical  agent. 
A 2014  assessment  conducted  by  the 
Agency  for  Toxic  Substances  and  Disease 
Registry  (ATSDR),  an  agency  within  the 
Public  Health  Service  division  of  the  U.S. 
Department  of  Health  and  Human  Ser- 
vices, states  that  when  uranium  is  ingested, 
a small  amount  is  absorbed  into  the  bones, 
kidneys  and  soft  tissue,  where  it  remains 
for  years.  In  the  case  of  chronic  ingestion 
of  uranium-contaminated  drinking  water, 
kidney  retention  of  the  chemical  agent 
increases  rapidly  in  the  first  two  weeks. 
After  approximately  one  hundred  days 
of  ingestion,  the  amount  present  in  the 
kidneys  is  approximately  3 percent  of  the 
amount  ingested.  After  25  years  of  chronic 
ingestion,  the  kidney  retention  of  uranium 
reaches  approximately  6.6  percent  of  the 
daily  intake.  Long-term  chronic  intake 
of  uranium  isotopes  in  food,  water  and/ 
or  air  can  lead  to  cancer  (primarily  bone 
sarcoma),  liver  damage,  kidney  disease 
and/or  gout-like  symptoms,  such  as  pain, 


swelling,  inflammation  and  deformities 
of  the  joints. 

According  to  a 2014  report  conducted 
by  Cotter’s  consultant,  groundwater  ura- 
nium levels  at  the  Lincoln  Park  well  “were 
the  highest  recorded  for  this  location,” 
exceeding  the  health  standard  of  30  parts 
per  billion.  Additionally,  the  ATSDR  re- 
port concluded  that  well  water  in  Lincoln 
Park  contained  elevated  levels  of  molyb- 
denum and  uranium,  resulting  in  a past, 
present  and  future  public  health  concern. 
The  ATSDR  report  also  estimated  that  if 
an  adult  in  Lincoln  Park  drank  2 liters  (8.5 
cups)  of  uranium-contaminated  water  per 
day  for  25  years  or  longer,  the  maximum 
daily  ingestion  would  result  in  an  esti- 
mated uranium  concentration  above  the 
level  found  to  cause  harm  in  humans.  It  is 
unclear  as  to  whether  or  not  these  levels  of 
contamination  are  present  around  the  site 
of  ADX  Florence,  as  an  EPA  assessment 
was  never  conducted. 

Of  course,  these  environmental  hazards 
are  not  limited  to  individuals  incarcerated  at 
correctional  facilities  either.  With  a planned 
staff  of  850  to  900  at  Thomson  and  a staff 
of  over  300  at  ADX  Florence,  correctional 


employees  are  also  subject  to  any  potential 
health  hazards  at  each  facility.  Additionally, 
the  families  of  prisoners,  especially  children, 
may  be  adversely  affected. 

AUSP  Thomson  and  ADX  Florence 
are  not  the  only  correctional  facilities  with 
public  health  concerns.  In  its  letter  to  the 
EPA,  HRDC  cited  numerous  examples 
of  environmental  hazards  associated  with 
jails  and  prisons  nationwide,  including 
the  devastation  of  the  Orleans  Parish  Prison 
in  Louisiana  in  the  aftermath  of  Hur- 
ricane Katrina,  flooding  in  the  Escambia 
County  Jail  in  Florida,  chemical  spills  near 
the  South  Central  Regional  Jail  in  West 
Virginia,  toxic  waste  landfills  near  Rikers 
Island  in  New  York,  coal  ash  dumps  near 
the  State  Correctional  Institution-Fay- 
ette  in  Pennsylvania,  valley  fever  at  Avenal 
State  Prison  and  Pleasant  Valley  State 
Prison  in  California,  and  the  construction 
of  Victorville  Federal  Correctional  Com- 
plex on  a military  Superfund  site  also  in 
California,  among  others.  FI 
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HAVE  WE  GOT  A GREAT  OPPORTUNITY  FOR  YOU... 

MR.  HUSTLE  GRAB  BAG  BARGAIN  DAY$ 
ONLY  $0.25  CENTS  PER  BABE/PRINT 
5 GRAB  BAG  MINIMUM  PURCHASE  REQUIRED 
$2.00  SHIPPING  AND  HANDLING  PER  BAG 
25  AWESOME  BABES  PER  BAG  AT  ONLY  $6.25 
YOU  MUST  BUY  AT  LEAST  5 GRAB  BAGS 
THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO 
BE  OFFERED  AGAIN  THIS  YEAR. 

SO  STOCK  UP  NOW! 

AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF 
25  GORGEOUS  BABES 
YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR 
FEMALES,  ALL  NUDES  OR  BOP  SAFE 
YOU  MAY  WANT  TO  SIT  DOWN 
FOR  THIS  BONUS  BARGAIN! 

OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 
5 COLOR  CATALOGS  FOR  $6.00 

— 10  COLOR  CATALOGS  FOR  $12.00  — 

— 15  COLOR  CATALOGS  FOR  $18.00  — 

20  COLOR  CATALOGS  FOR  $24.00 

OUR  CATALOGS  SPECIAL  AVAILABLE  WHEN  YOU 
PURCHASE  THE  5 GRAB  BAG  MINIMUM! 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE 
CATALOGS  BECAUSE  OF  SHIPPING  TERMS  ALL 
CATALOGS  SOLD  IN  MULTIPLES 
OF  5 FOR  $6.00  ONLY. 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATA- 
LOGS AND  IF  YOU  WANT  NUDE  OR  BOP  SAFE!! 


KRASNYA  L.L.C.  P.O.BOX  32082,  BALTIMORE,  MD  21282 
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Association  of  State  Correctional  Administrators 
Study  Criticizes  Solitary  Confinement 

by  Derek  Gilna 


In  August  2015,  the  Association  of 
State  Correctional  Administrators 
(ASCA),  made  up  of  the  heads  of  state 
prison  systems,  the  federal  Bureau  of 
Prisons  (BOP)  and  large  jails,  in  con- 
junction with  the  Arthur  Liman  Public 
Interest  Program  of  Yale  Law  School, 
released  a study  sharply  critical  of  the 
use  of  solitary  confinement  in  U.S.  cor- 
rectional facilities. 

The  study  surveyed  34  facilities  nation- 
wide that  hold  almost  3/4  of  the  state  and 
federal  prison  population,  and  estimated 
that  up  to  100,000  prisoners  are  held  in 
some  form  of  solitary  confinement  - more 
than  previous  estimates. 

Whether  termed  “administrative 
segregation,”  “disciplinary  segregation”  or 
“protective  custody,”  it  typically  means  the 
same  thing  - prisoners  are  kept  in  their 
cells  at  least  22  hours  a day,  denied  access  to 
almost  all  programming,  limited  to  perhaps 
one  phone  call  a month  and  confined  to 
an  area  about  the  size  of  a large  bathroom. 
Many  are  held  in  such  conditions  indefi- 
nitely, and  often  the  amount  of  time  they 
are  confined  is  counted  not  in  days,  weeks 
or  months,  but  in  years. 

Corrections  officials  have  finally  begun 
to  acknowledge  that  such  practices  must  be 
reformed,  and  they  are  not  alone. 

Several  U.S.  Supreme  Court  Justices 
have  opined  - but  only  in  dicta,  or  non- 
binding commentary  - that  they  believe 
solitary  confinement  is  fundamentally 
unsound.  In  one  decision,  Justice  Ken- 
nedy noted  “the  human  toll  wrought  by 
extended  terms  of  isolation”  had  not  been 
“a  matter  of  sufficient  public  inquiry  or 
interest,”  and  wondered  whether  more 
“workable  alternative  systems  for  long- 
term confinement  exist,  and,  if  so,  whether 
a correctional  system  should  be  required 
to  adopt  them.”  See:  Davis  v.  Ayala,  135 
S.Ct.  2187  (2015). 

In  another  case,  Justices  Breyer  and 
Ginsburg  jointly  criticized  the  “dehuman- 
izing effect”  of  segregation,  citing  “studies 
finding  that  solitary  confinement  can  cause 
prisoners  to  experience  ‘anxiety,  panic,  rage, 
loss  of  control,  paranoia,  hallucinations, 
and  self-mutilations,’  among  many  other 


symptoms.”  See:  Glossip  v.  Gross,  135  S.Ct. 
2726  (2015). 

The  joint  ASCA- Liman  study  noted 
that  changes  have  been  proposed:  “In 
2013,  ASCA  adopted  guidelines  on  Re- 
strictive Status  Housing  Policy  that  aimed 
to  constrain  the  use  of  isolating  settings.” 
Further,  sixteen  “correctional  directors  and 
administrators  with  first-hand  experience 
supervising  solitary  confinement  units  in 
prisons  across  the  United  States  filed  an 
amicus  brief  in  the  ...  Supreme  Court,” 
arguing  that  “the  Constitution  requires 
individualized  classification  before  a person 
could  be  placed  in  administrative  segrega- 
tion.” 

Congress  has  also  expressed  interest  in 
reviewing  solitary  confinement  practices, 
with  U.S.  Rep.  Cedric  Richmond  propos- 
ing a “National  Solitary  Confinement 
Study  and  Reform  Commission.’Tn  March 
2015,  Senators  Cory  Booker  and  Rand 
Paul  introduced  a bill  called  the  Redeem 
Act  (S.675),  which  aims  to  ban  the  use  of 
solitary  in  juvenile  facilities  for  “discipline, 
punishment,  retaliation,  staffing  shortages, 
administrative  convenience,  or  any  other 
reason  other  than  as  a temporary  response 
to”  misbehavior  that  might  cause  seri- 
ous harm.  In  addition,  U.S.  Senator  Dick 
Durbin  has  held  two  hearings  on  solitary 
confinement,  in  2012  and  2014.  [See:  PLN, 
Oct.  2012,  p.l]. 

The  federal  Bureau  of  Prisons  has  not 
escaped  scrutiny.  At  the  behest  of  Senator 
Durbin,  the  BOP  agreed  to  an  indepen- 
dent audit  of  its  solitary  confinement 
policies  and  practices.  [See:  PLN,  Dec. 
2013,  p.36] . Unfortunately,  the  resulting 
242-page  audit  report,  while  recommend- 
ing minor  reforms,  upheld  the  practice  of 
placing  thousands  of  prisoners  in  segre- 
gation for  extended  periods  of  time.  The 
audit  was  conducted  by  CNA,  a defense 
contractor;  as  of  June  2014,  over  10,700 
federal  prisoners  were  housed  in  segrega- 
tion units  at  BOP  facilities. 

The  ASCA- Liman  study  concluded  by 
explaining  that  pressure  for  change  and  a 
reduction  in  the  number  of  prisoners  held  in 
solitary  confinement  comes  not  only  from 
prisoners’  rights  groups  and  legislators,  but 


also  from  many  corrections  officials,  most  of 
whom  agree  that  segregation  causes  societal 
and  mental  health  problems  that  in  many 
cases  actually  make  correctional  facilities 
less  safe  than  if  alternatives  were  provided, 
such  as  incentives  for  good  behavior  and 
adequate  mental  health  care. 

There  are  some  encouraging  signs 
that  the  use  of  solitary  confinement  as  a 
means  of  punishment,  control  and  disci- 
pline is  waning.  For  example,  the  United 
Nations’  Standard  Minimum  Rules  for  the 
Treatment  of  Prisoners,  or  Mandela  Rules, 
updated  in  2015,  now  include  restrictions 
on  the  use  of  solitary.  [See:  PLN,  Aug. 
2015,  p.3 8] . Also,  there  are  now  limits  on 
the  segregation  of  juveniles  and  mentally 
ill  offenders  in  New  York  City’s  jail  system 
[see:  PLN,  July  2015,  p.21],  and  Colorado 
has  achieved  a drastic  reduction  in  the 
number  of  prisoners  held  in  solitary.  [See: 
PLN, July  2014,  p.l] . Plus  there  is  the  recent 
settlement  by  California’s  prison  system 
that  includes  significant  improvements  to 
segregation  practices  in  that  state.  [See: 
PLN,  Oct.  2015, p.28]. 

“[C]hanges  are  underway  at  both  the 
state  and  federal  levels,”  the  ASCA  said  in  a 
September  2,2015  statement. “Correctional 
leaders  across  the  country  are  committed  to 
reducing  the  number  of  people  in  restric- 
tive housing  and  altering  what  it  means  to 
be  there.” 

Not  everyone  is  happy  about  curtailing 
the  use  of  solitary  confinement,  though. 

“Today’s  disciplinary  confinement 
policies  have  evolved  over  decades  of  ex- 
perience,” the  New  York  State  Correctional 
Officers  & Police  Benevolent  Association 
stated  in  response  to  the  ASCA-Liman 
study,  “and  it  is  simply  wrong  to  unilaterally 
take  the  tools  away  from  law  enforcement 
officers  who  face  dangerous  situations  on  a 
daily  basis.” 

Sources:  “Time-In- Cell:  The  ASCA-Liman 
2014  National  Survey  of  Administrative  Seg- 
regation in  Prison,  "The Limaji  Program,  Yale 
Law  School  Association  of  State  Correctional 
Administrators  (August 2015);National Law 
Journal;  The  New  York  Times;  www. solitary- 
watch.  com;  Huffngton  Post 
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CHEAP  LOCAL  FEDERAL  CALLS 


Get  a local  Number  & Save  up  to  85%  on  Prison  Calls  with  Sentel. 
Save  on  International  Calls  with  Sentel. 

For  Packages  USA,  Canada  and  Puerto  Rico  only: 


BASIC  PLAN  fUSAl 

Price:  $9.99 

For  the  first  line 

400  Minutes  per  Month 

Duration:  1 Month 

Additional  lines  @ $2  each 
Best  up  to  41ines  Monthly 


3-MONTH  PLAN  fUSAl 

Price:  $24.99 

For  the  first  line 

400Mns  per  Month 

Duration:  3 Months 

Add  a line  for  $10  each 
Best  up  to  41ines 


6-MONTH  PLAN  fUSAl 

Price:  $40 

For  the  first  line 

400Mns  per  Month 

Duration:  6 Months 

Add  a line  for  $15  each 
Best  up  to  41ines 


12-MONTH  PLAN  fUS 

Price:  $60 

For  the  first  line 

400  Mns  per  Month 

Duration:  12  Months 

Add  a line  for  $24  each 
Best  up  to  4 lines 


For  USA  & INTERNATIONAL  PLANS  PER  MINUTE  RATE 


USA  & INTERNATIONAL 

USA:  5 cents  for  All 

Mexico  landline:  10  cents 

Dominican  Rep:  15  cents 

Haiti:  35  cents 

Price  for  1st  line:  $1 

Mexico  Cellphone:  15cents 

India:  10  cents 

Activation  Fee:  $1 

Colombia:  15  cents 

Nigeria:  22cents 

China:  10  cents 

Ecuador:  22  to  35  cents 

Add  a line:  50  cents 

Most  of  Europe:  22  cents 

Most  of  our  International  rates  : 22cents 

Rates  Based  Upon 
Destination 

Guaranteed  lowest  rates 
Rollover  Minutes 

Great  for  Multiple  Lines 

Honduras:  22  to  29  cents 
Guatemala:  22  to  29  cents 
Jamaica:  29  cents 

For  Areas  not  Cited  Please  contact  us 

We  accept  debit  and  credit  card  payments,  institutional  checks,  bank  deposits  and  paypal 
Sentel,  Sentel 

9550  S.  Eastern  Ave  Ste  253 
Las  Vegas,  NV  89123 
Ph:  702-430-9445 
Email:  senteLnv@gmail.com 
Website:  www.sentelinmatecall.com 

Note  : Please  do  not  send  any  inquiries  by  mail.  Mail  is  only  for  orders  and  payments. 

Note:  We  do  not  provide  service  to  County  Jails  and  States  Prisons 
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Pennsylvania:  Settlement  Means  Better  Care 
for  Severely  Mentally  III  Prisoners 


SEVERELY  MENTALLY  ILL  PRISONERS  IN 

Pennsylvania  state  prisons  will  receive 
improved  treatment  and  live  in  better  con- 
ditions following  the  settlement  of  a civil 
rights  lawsuit  filed  by  the  Disability  Rights 
Network  of  Pennsylvania  (DRNPA)  against 
the  Pennsylvania  Department  of  Correc- 
tions (PDOC).  The  agreement,  reached 
on  January  5, 2015,  follows  improvements 
made  by  the  PDOC  after  the  suit  was  filed 
in  March  2013. 

“We  are  extremely  pleased  with  the 
settlement,”  said  DRNPA  Chief  Executive 
Officer  Peri  Jude  Radecic.“It  guarantees  that 
inmates  with  SMI  (severe  mental  illness)  in 
our  state  will  be  free  of  the  horrific  condi- 
tions of  the  RHU  (restricted  housing  units) 
and  will  receive  appropriate  mental  health 
treatment  and  other  services.  Now  they 
will  be  able  to  maintain  their  mental  stabil- 
ity, take  advantage  of  the  parole-eligibility 
programming,  and  serve  their  sentences  in 
a way  that  does  not  punish  them  for  merely 
having  a serious  mental  illness.” 

The  36-page  settlement  resolves  DRN- 
PA’s  lawsuit  alleging  that  Pennsylvania’s 
practice  of  segregating  severely  mentally  ill 
prisoners  in  restricted  housing  violated  the 
Eighth  and  Fourteenth  Amendments.  [See: 
PLN,  April  2013,  p.34].  The  suit  claimed 
that  prison  officials  routinely  placed  se- 
verely mentally  ill  prisoners  who  were  judged 


by  David  M.  Reutter  and  Derek  Gilna 

incorrigible  or  unable  to  adjust  to  the  gen- 
eral population  in  segregation.  Because  the 
confined  conditions  would  exacerbate  their 
psychoses,  the  suit  contended,  the  prisoners 
would  exhibit  behavior  that  prompted  guards 
to  issue  misconduct  reports  which,  in  turn, 
extended  the  prisoners’  stay  in  segregation, 
thus  perpetuating  what  became  a never- 
ending  cycle. 

An  independent  investigation  by  the 
U.S.  Department  of  Justice  revealed  that 
over  the  past  year,  more  than  1,000  PDOC 
prisoners  who  exhibited  signs  of  mental  ill- 
ness had  been  in  solitary  confinement  for 
at  least  90  days,  and  almost  25  had  been 
in  segregated  housing  for  a year  or  more. 
The  probe  followed  the  discovery  that  the 
State  Correctional  Institution  at  Cresson 
“routinely  subjected  prisoners  with  [men- 
tal illness]  to  solitary  confinement  under 
conditions  that  violated  their  constitutional 
rights  and  their  rights  under  Title  II  of  the 
Americans  with  Disabilities  Act  (ADA’), 
42  U.S.C.  Subsection  12131.” 

The  PDOC,  the  Justice  Department 
report  continued,  “subjects  prisoners  with 
mental  disabilities  to  prolonged  periods 
of  solitary  confinement  under  harsh  con- 
ditions where  prisoners  have  difficulty 
accessing  adequate  mental  health  care, 
which  constitutes  an  excessive  risk  to  the 
prisoners’  mental  health.” 


“The  manner  in  which  PDOC  uses 
solitary  ...  involves  a number  of  factors  that 
in  combination  violate  the  Eighth  Amend- 
ment. (See  Perkins  v.  Jesus,  855  F.2d  1021, 
1024-25  (3d  Cir.  1988)), ’’the  report  stated.  It 
also  characterized  the  conditions  of  confine- 
ment to  be  “dehumanizing  and  cruel,”  citing 
feces-smeared  walls,  a lack  of  clean  bedding 
and  excessive  verbal  abuse  from  many  guards , 
including  one  incident  in  which  guards 
taunted  a mentally-disabled  prisoner  - dar- 
ing him  to  kill  himself,  saying  they  wanted  to 
see  his  feet  dangling  and  repeatedly  chanting 
“one,  two,  three”  to  harass  him. 

The  findings  echoed  the  results  of 
a DRNPA  study  which  found  that  as  of 
December  10,  2012,  over  800  male  and 
female  prisoners  diagnosed  with  serious 
mental  illnesses  were  held  in  segregated 
housing,  comprising  a full  one-third  of  the 
segregated  population  statewide.  The  study 
also  noted  that  prisoners  were  locked  in 
their  cells  for  23  hours  each  weekday  and  24 
hours  on  weekends  and  holidays.  One-third 
were  confined  in  solitary  and  the  rest  were 
double-celled,  often  with  cellmates  who 
themselves  may  have  exhibited  psychotic 
or  violent  behavior. 

“The  result  is  a Dickensian  nightmare, 
in  which  many  prisoners,  because  of  their 
mental  illness,  are  trapped  in  an  endless 
cycle  of  isolation  and  punishment,  further 
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Hand  Embroidered  Greeting  Cards 

Made  by  women  prisoners  in  Cochabamba, 
Bolivia.  Each  card  is  individually  made,  no 
two  are  identical.  The  prisoners  are  paid  a 
fair  wage  for  each  card  and  keep  100%  of 
the  pay  to  support  themselves  and  their 
families.  Local  fair  trade  non-profits  in  Bolivia 
supply  the  materials  for  the  cards.  $6. 


Hand  Made  Hemp  Tote  Bag  All  natural  hemp  tote  bag 
hand  made  in  Vermont  with  the  Prison  Legal  News  logo 
on  both  sides,  in  red  and  black.  Great  for  carrying  books, 
groceries,  and  more!  Stamped  on  the  inside  that  no  sweat- 
shop, prison  or  child  labor  was  used  in  its  manufacture.  $12. 

$6  shipping  and  handling  for  orders  under  $50. 


November  2015 


30 


Prison  Legal  News 


deterioration  of  their  mental  illness,  depri- 
vation of  adequate  mental  health  treatment, 
and  inability  to  qualify  for  parole,”  DRNPA 
stated  in  its  complaint. 

The  settlement  agreement  contains 
sweeping,  comprehensive  changes  in  how 
the  PDOC  must  handle  severely  mentally 
ill  prisoners.  The  department  is  required  to 
give  every  ofFender  entering  the  system  a 
psychological  evaluation  within  seven  days; 
the  assessment  must  be  made  within  72 
hours  if  the  prisoner  has  a known  history 
or  exhibits  observed  symptoms  of  mental 
illness.  Prisoners  diagnosed  as  severely 
mentally  ill  must  have  an  Individual  Recov- 
ery Plan  (IRP)  in  place  within  20  days  that 
requires  they  “receive  clinically  appropriate 
mental  health  care  that  is  consistent  with 
their  [plan]  and  all  clinical  contacts  will  be 
documented.” 

Moreover,  the  settlement  requires  that 
by  July  1,  2016,  the  PDOC  will  place  no 
severely  mentally  ill  prisoner  in  restricted 
housing  “absent  Exceptional  Circumstanc- 
es” which  make  it  impossible  to  house 
the  offender  in  a Diversionary  Treatment 
Unit,  Secure  Residential  Treatment  Unit, 
Residential  Treatment  Unit  (RTU)  or  other 
appropriate  unit.  Prisoners  on  the  active 
mental  health  list  in  general  population 
“may  be  housed  in  a RTU  for  as  long  as  it 
is  clinically  determined  that  such  a level  of 
mental  health  care  is  necessary,”  and  they 
will  enjoy  the  same  privileges  as  prisoners 
in  general  population  unless  restricted  for 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 

HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUIVlANRIGHTSDEFENSECENTER.ORG 
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Attn:  Carrie  Wilkinson 
PO  Box  1151 

Lake  Worth,  Florida  33460 


clinically-appropriate  reasons  in  their  IRP. 

If  a mentally  ill  prisoner  is  “a  threat 
to  the  safety  and  security  of  staff”  or  other 
prisoners,  the  PDOC  must  provide  Secure 
Residential  Treatment  housing,  requiring 
the  prisoner  to  be  “offered  a minimum  of 
twenty  hours  of  out-of-cell  time  per  week, 
consisting  of  ten  hours  of  Structured  Activ- 
ity and  ten  hours  of  Unstructured  Activity. 
More  time  will  be  given  if  progress  in  treat- 
ment or  IRP  goals  would  be  enhanced.” 
The  same  conditions  are  applied  under  the 
settlement  agreement  to  prisoners  who 
commit  disciplinary  infractions  and  are 
housed  in  Diversionary  Treatment  Units. 

The  settlement  contains  a number  of 
provisions  to  enhance  training  and  ensure 
the  competency  of  employees  assigned  to 
watch  over  and  care  for  severely  mentally 
ill  prisoners.  Psychology  staff  must  visit  the 
Residential  Housing  Unit  five  times  per 
week.  Any  prisoners  who  are  determined 
to  have  an  elevated  risk  of  suicide  must 
be  evaluated  by  a psychiatrist,  and  those 
determined  to  pose  a serious  suicide  risk 
must  be  placed  in  a Psychiatric  Observation 
Cell  with  randomly-timed  observations  at 
least  every  fifteen  minutes. 


In  cases  when  a severely  mentally  ill 
prisoner  presents  a non-emergency  security 
threat,  the  settlement  requires  that  a mental 
health  professional,  “a  person  who  is  ap- 
propriately trained  in  crisis  intervention, 
or  a member  of  the  Hostage  Negotiation 
Team  will  be  notified  and  that  person  will 
attempt  to  de-escalate  the  situation  so  that 
force  is  not  necessary  and/or  to  reduce  the 
level  of  force  required.”  The  agreement 
also  puts  in  place  procedures  for  the  use  of 
restraint  chairs. 

The  PDOC  faces  a January  1,  2017 
deadline  for  training  1,000  staff  members 
in  Crisis  Intervention  Training.  To  assure 
compliance  with  the  settlement,  Dr.  Kath- 
ryn A.Burns,M.D.,will  serve  as  the  initial 
Technical  Compliance  Consultant. 

“This  settlement  has  teeth,”  said 
DRNPA  lead  counsel  Robert  W.  Meek, 
commenting  on  the  effectiveness  of  having 
in  place  a monitor  who  reports  to  the  court. 
See:  Disability  Rights  Network  of  Pennsylva- 
nia v.  Wetzel,  U.S.D.C.  (M.D.  Penn.),  Case 
No.l:13-cv-00635.P 

Additional  sources:  www.justice.gov,  As- 
sociated Press 


Disciplinary  Self-Help  Litigation  Manual, 
Second  Edition,  by  Dan  Manville 

By  the  co-author  of  the  Prisoners'  Self- 
Help  Litigation  Manual,  this  book  provides 
detailed  information  about  prisoners' 
rights  in  disciplinary  hearings  and  how  to 
enforce  those  rights  in  court. 

Now  available  from  Prison  Legal  News  Publishing. 
$49.95,  shipping  included 
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Failure  to  Protect  New  York  Prisoner  Nets  $12,500  Award 


A New  York  Court  of  Claims  award- 
ed  $12,500  to  a prisoner  based  on  his 
complaint  that  guards  were  negligent  in 
failing  to  ensure  his  safety.  However,  the 
Court  dismissed  the  prisoner’s  medical 
malpractice  claim  stemming  from  the  treat- 
ment of  his  injuries. 

State  prisoner  Daniel  Williams  was 
being  transported  on  January  4, 2008  with 
other  prisoners  from  Attica  Correctional 
Facility  to  Southport  Correctional  Facility. 
En  route,  a stop  was  made  at  Wendy  Cor- 
rectional Facility.  Williams  and  the  other 
prisoners  were  placed  in  a holding  pen. 

According  to  Williams,  prior  to  leaving 
Attica  he  was  involved  in  a confrontation 
with  some  of  the  prisoners  with  whom  he 
was  transported,  and  guards  were  aware  of 
that  incident.  While  sitting  in  the  holding 
pen,  a prisoner  attacked  Williams  with  a 
“razor  type  weapon”  and  he  received  a 4-inch 
cut  above  his  right  ear  and  a 2-inch  laceration 
on  the  face  in  the  area  of  the  temple. 

As  he  was  being  treated  for  his  injuries, 
a guard  told  the  nurse  that  Williams  had 
to  leave  with  the  other  prisoners  to  finish 
the  transport  to  Southport.  As  a result,  he 
was  transported  “with  an  open  head  wound” 
rather  than  a suture,  which  he  claimed  was 
the  proper  medical  treatment. 

The  Court  of  Claims  dismissed  Wil- 
liams’medical  malpractice  claim  based  upon 
the  scope  of  treatment  he  received  at  Wendy 
Correctional  Facility  because  Williams, 
who  was  proceeding  pro  se,  failed  to  meet 
the  required  proof  of  presenting  expert  tes- 
timony that  the  treatment  was  a departure 
from  good  and  accepted  medical  practices. 
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by  David  Reutter 

As  to  his  claim  that  the  state  failed  to 
prevent  an  assault  that  was  avoidable  with 
proper  supervision,  the  Court  of  Claims 
found  the  state  liable.  It  held  the  evidence 
was  unrefuted  that  the  transport  guards 
were  aware  of  Williams’ verbal  dispute  with 
other  Attica  prisoners  before  they  were 
placed  in  the  holding  pen  without  super- 
vision or  a guard  being  present.  The  Court 


IN  A DRAMATIC  ANNOUNCEMENT  ON 

October  6,  2015,  the  federal  Bureau  of 
Prisons  (BOP)  stated  it  is  preparing  to  re- 
lease up  to  6,000  prisoners  by  the  end  of  the 
month  or  early  November  2015,  who  will  be 
sent  to  halfway  houses  or  placed  on  home 
confinement.  After  the  U.S.  Sentencing 
Commission  announced  its  “Drugs  Minus 
Two”  change  in  the  sentencing  guidelines 
for  non-violent  drug  offenders  in  2014, 
thousands  of  prisoners  have  filed  for  relief 
on  a case-by-case  basis.  [See:  PLN,  Aug. 
2014,  p.26]. 

The  sentencing  change,  made  in  part 
to  relieve  serious  overcrowding  in  the  BOP, 
was  hailed  by  prisoners’  rights  advocates 
such  as  Families  Against  Mandatory  Mini- 
mums  (FAMM),  which  noted  it  was  the 
largest  single  one-time  release  of  federal 
prisoners. 

“The  number  of  people  who  will  be 
affected  is  quite  exceptional,”  said  FAMM 
general  counsel  Mary  Price.  She  acknowl- 
edged that  so  many  prisoner  releases  “could 
be  a scary  thing,”  but  added  it  could  also 
“be  a signal  that  we  as  a nation  are  serious 
about  rethinking  our  approach  to  crime  and 
punishment.” 

FAMM  and  Prison  Legal  News,  as  well 
as  many  other  organizations,  have  drawn  at- 
tention over  the  past  several  decades  to  the 
over- criminalization  of  non-violent  drug 
offenses  which  has  stuffed  federal  prisons 
to  over  135%  of  their  rated  capacity. 

Of  course  the  BOP  already  had  many 
tools  at  its  disposal  to  reduce  its  prisoner 
population  prior  to  this  change  by  the  Sen- 
tencing Commission,  but  was  repeatedly 


wrote  that  “the  state  knew  or  [was]  shown 
that  there  was  a risk  of  harm  to  [Williams] 
which  was  both  reasonably  foreseeable  and 
inadequately  addressed.” 

Accordingly,  the  Court  awarded  Wil- 
liams $12,500  in  damages  plus  recovery  of 
his  filing  fee.  See:  Williams  v.  New  York , 
New  York  Court  of  Claims,  UID  No.  2013- 
050-057,  Claim  No.  114956.  P 


cited  in  investigations  conducted  by  the 
Government  Accountability  Office  as  being 
either  unwilling  or  unable  to  do  so  without 
prodding  by  Congress  or  the  courts.  Now 
the  Commission  has  taken  that  decision 
out  of  the  BOP’s  hands  by  mandating  this 
latest  round  of  early  releases. 

One  of  the  other  developments  driving 
the  recently-announced  release  of  federal 
prisoners  is  the  tight  budget  of  the  Depart- 
ment of  Justice  (DOJ),  which  now  spends 
over  a third  of  its  allotted  funds  bankrolling 
the  BOP.  As  a result,  there  is  less  money 
available  for  U.S.  Attorney’s  offices,  the 
FBI,  the  ATF  and  other  law  enforcement 
agencies. 

It  should  be  noted  that  the  early  re- 
leases are  not  automatic,  and  even  if  the 
DOJ  does  not  oppose  sentence  reductions 
in  individual  cases,  the  federal  courts  are  still 
the  final  arbiter  of  who  is  freed.  However, 
there  is  pressure  to  release  eligible  prisoners 
under  the  Drugs  Minus  Two  sentencing 
guidelines  change,  and  that  can  only  be 
good  news  for  both  the  prisoners  - most 
of  whom  have  already  served  a majority  of 
their  sentences  - and  their  families. 

“It  warms  my  heart  to  hear  that 
6,000  people  will  be  coming  home,”  said 
Anthony  Papa,  a spokesman  for  the  Drug 
Policy  Alliance  who  served  12  years  in 
prison  on  a drug-related  offense.  “The 
drug  war  has  devastated  families  and  com- 
munities, and  it  is  time  for  the  healing  to 
begin,”  he  added. 

The  Sentencing  Commission  estimates 
that  an  additional  8,550  federal  prisoners 
will  become  eligible  for  early  release  un- 
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der  Drugs  Minus  Two  over  the  next  year. 
Around  46,000  prisoners  are  expected  to 
eventually  have  their  sentences  reduced, 
by  an  average  of  one  to  two  years  each. 
Approximately  one-third  of  those  who 
receive  sentence  reductions  are  non-citizens 


subject  to  deportation,  while  according  to  a 
June  2015  Commission  report,  over  2,000 
prisoners  have  been  denied  reductions. 

Recently,  criminal  justice  reform  bills 
that  limit  federal  mandatory  minimum 
sentences  have  been  introduced  in  both  the 


U.S.  Senate  and  House,  which,  if  enacted, 
will  further  reduce  the  BOP’s  population 
over  the  long  term. 

Sources:  Washington  Post , NBC  News,  The 
New  York  Times,  The  Marshall  Project 


Oklahoma  Early  Release  Program  Leads 
to  Only  Isolated  Cases  of  Recidivism 


ONLY  TWO  OF  THE  NEARLY  1,500 

prisoners  granted  early  release  by  the 
Oklahoma  Department  of  Corrections 
(DOC)  from  March  to  October  2014  have 
returned  to  prison,  notwithstanding  news 
reports  indicating  that  lawmakers  and 
“several”  corrections  officials  have  not  been 
supportive  of  the  releases. 

The  approximately  1,500  prisoners 
were  granted  early  release  due  to  the  DOC’s 
renewed  application  of  the  Earned  Credits 
program,  which  allows  for  the  restoration  of 
good  behavior  credits  taken  due  to  misconduct. 
The  program  has  been  on  the  books  for  about 
20  years  but  was  not  widely  used  until  recently. 


by  Christopher  Zoukis 

Terri  Watkins,  a DOC  spokeswoman, 
said  the  increased  use  of  the  program  is  part 
of  a series  of  changes  implemented  by  newly- 
appointed  DOC  Director  Robert  Patton. 

While  the  Department  of  Corrections 
appears  poised  to  expand  its  use  of  early 
releases,  state  Rep.  Aaron  Stiles  said  the 
program  was  “all  about  saving  money.”  He 
added  that  “several”  corrections  employees 
contacted  him  with  a fear  of  speaking 
openly,  and  said  they  had  made  recom- 
mendations that  “certain  [prisoners]  not 
be  released,  but  they  get  overruled  by  upper 
level  DOC  administration.” 

Watkins  disagreed  that  the  early  release 


program  is  all  about  saving  money  as  Rep. 
Stiles  and  other  critics  have  asserted,  and 
said  more  changes  are  expected. 

Notably,  the  program  does  not  apply 
to  prisoners  who  are  required  to  serve  a 
minimum  term,  such  as  for  “85  percent” 
crimes  like  rape,  murder  and  other  serious 
offenses.  As  for  the  two  former  prisoners 
who  were  released  early  and  returned  to 
prison,  Santajuan  Stepney  was  jailed  for 
assaulting  his  wife,  while  Brian  Harvey 
was  arrested  for  joyriding  and  possession 
of  a stolen  car.  FJ 

Source:  www.tulsaworld.com 
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Prison  Legal  News  (PLN)  is  collecting  information  about  the  ways  that 
family  members  of  incarcerated  people  get  cheated  by  the  high  cost  of 
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• Fees  charged  to  submit  payment  for  parole  supervision,  etc. 

This  effort  is  part  of  the  Human  Rights  Defense  Center’s  Stop  Prison 
Profiteering  campaign,  aimed  at  exposing  business  practices  that 
result  in  money  being  diverted  away  from  the  friends  and  family 
members  of  prisoners. 
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New  York  Prisoner  Awarded  $2,225  for  Denial  of  Dental  Care 


A New  York  Court  of  Claims  award- 
ed  12,225  to  a prisoner  who  sued 
prison  officials  for  medically  negligent 
dental  care  for  failure  to  extract  a tooth  for 
almost  three  months. 

While  imprisoned  at  the  Elmira  Cor- 
rectional Facility  (ECF)  in  late  October 
2006,  state  prisoner  Theil  Stapleton  lost  a 
filling  in  a lower  left  molar.  He  was  given 
Motrin  for  pain  on  October  19,  and  a 
dentist  prescribed  an  antibiotic  for  10  days. 

Stapleton  returned  to  the  ECF  infir- 
mary on  November  9 complaining  of  severe 
tooth  pain.  He  received  another  antibiotic 
and  Tylenol  3.  When  he  reported  to  the 
infirmary  four  days  later,  his  left  jaw  was 
swollen  and  he  had  a dental  abscess.  He  was 
prescribed  anesthetic  oral  gel,  an  antibiotic 
and  pain  medication.  On  November  20, 
2006  he  was  ordered  to  receive  testing  for 
a family  history  of  thyroid  disease  and  Type 
II  diabetes,  which  were  negative. 

Stapleton  returned  to  the  infirmary 
reporting  the  same  symptoms  on  December 
15,  but  was  not  seen  by  a dentist.  He  was 
again  prescribed  an  antibiotic.  A dentist 
saw  him  on  December  20,  and  determined 
that  an  outside  trip  to  an  oral  surgeon  was 
necessary  to  extract  the  tooth.  Up  to  this 
point,  the  Court  of  Claims  found  the  care 
provided  to  Stapleton  was  adequate. 

However,  from  December  20,  2006 
to  March  19,  2007,  the  care  provided  was 
negligent.  Stapleton  was  transferred  from 
ECF  to  the  Green  Haven  Correctional 
Facility,  and  the  dentist  at  Green  Haven 
found  problems  not  only  with  the  molar  but 
with  two  other  teeth  that  required  extrac- 
tion by  an  oral  surgeon.  Over  the  next  few 
months,  Stapleton  continued  to  complain 
of  pain,  swelling  and  the  abscess  draining  in 
his  mouth.  He  continued  to  be  prescribed 
antibiotics  and  pain  medication  but  did 
not  receive  the  recommended  oral  surgery. 

Finally,  on  March  19, 2007,  a general 
dentist  extracted  the  molar.  The  state’s 
expert  admitted  that  Stapleton’s  dental 
care  “could  have  been  done  better.”  The 
Court  of  Claims  noted  that  the  need  to 
extract  the  molar  was  “urgent,”  yet  Staple- 
ton  was  left  to  suffer  “excruciating  tooth 
pain”  for  89  days  after  it  was  determined 
he  needed  an  extraction  performed  by  an 
oral  surgeon. 


by  David  Reutter 

To  compensate  him  for  that  suffering, 
the  Court  awarded  him  12,225  plus  recov- 
ery of  the  filing  fee.  Stapleton  litigated  his 


TO  SETTLE  WHAT  SOME  ARE  DESCRIBING 
as  a landmark  disability  discrimination 
case,  Oregon  prison  officials  agreed  to  pay 
a deaf  prisoner  $150,000. 

Merle  Baldridge,  42,  is  deaf  and  uses 
American  Sign  Fanguage  (ASF)  as  his 
primary  form  of  communication.  That  be- 
came a tremendous  problem  for  him  when 
he  began  serving  a four-year  sentence  in 
an  Oregon  Department  of  Corrections 
(ODOC)  facility  in  April  2011. 

“Deafness  is  an  isolating  disability. 
When  a deaf  person  is  in  prison,  it  can  be 
tantamount  to  solitary  confinement,”  said 
Dennis  Steinman,  Baldridge’s  attorney. 
“Despite  the  requirements  of  disability 
laws  that  have  been  in  place  since  1990, 
the  Oregon  Department  of  Corrections  has 
done  little  to  accommodate  deaf  inmates. 
The  result  of  this  inaction  has  been  that 
deaf  inmates  feel  as  though  they  were  put 
in  a prison  within  a prison.  They  have  been 
excluded  from  the  programs  and  services 
that  are  available  to  hearing  inmates.” 

ODOC  officials  routinely  deprived 
Baldridge  of  qualified  interpreters  for 
medical  appointments,  counselor  meet- 
ings, religious  services,  educational  classes 
and  rehabilitative  programs.  As  a result  he 
was  excluded  from  virtually  every  program 
and  service  offered  by  the  prison  system, 
including  Alcoholics  Anonymous  and  other 
support  groups.  Having  “struggled  with 
alcoholism,  these  services  [were]  critical  to 
his  recovery.” 

When  the  ODOC  did  provide  an  in- 
terpreter, it  utilized  a fellow  prisoner  who 
was  not  a qualified  ASF  interpreter  and  did 
not  know  how  to  effectively  communicate 
in  ASF.  Prison  officials  forced  Baldridge 
to  utilize  that  prisoner  during  medical 
appointments,  giving  him  access  to  Bald- 
ridge’s confidential  medical  information. 
Baldridge  refused  to  communicate  through 


claim  pro  se.  See:  Stapleton  v.  New  York,  N ew 
York  Court  of  Claims,  UID  No.  2013-044- 
003,  Claim  No.  113044.  H 


the  prisoner  interpreter  when  he  suspected 
him  of  disseminating  his  confidential  infor- 
mation to  other  prisoners,  jeopardizing  his 
safety. The  interpreter  physically  threatened 
Baldridge  for  refusing  to  allow  him  to  serve 
as  his  interpreter. 

All  but  the  most  menial  prison  jobs 
require  “good  oral  and  written  commu- 
nication skills,”  effectively  excluding  deaf 
prisoners  from  anything  but  low-paying  jobs. 
Baldridge  was  employed  cleaning  toilets  and 
was  thus  “denied  an  opportunity  to  work  and 
earn”  pay  equal  to  non-disabled  prisoners. 

Baldridge  could  not  hear  the  bells 
that  prison  officials  ring  to  alert  prisoners 
of  count  time,  meals  and  line  movements, 
resulting  in  his  missing  meals,  yard  time 
and  other  activities.  He  was  also  punished 
for  not  leaving  the  recreation  yard  when 
he  did  not  hear  a guard’s  order  to  do  so, 
Steinman  noted. 

The  ODOC  made  available  “TTY 
machines  for  hearing  impaired  inmates 
who  wish  to  use  the  telephone,”  according 
to  Baldridge.  “TTY  machines  are  no  longer 
a practical  method  for  deaf  inmates  to  make 
telephone  calls.  The  vast  majority  of  deaf 
people  in  the  United  States  now  use  video 
telephones  so  that  each  participant  can  see 
the  ASF  communication.  TTY  technol- 
ogy is  effectively  obsolete.”  Nevertheless, 
prison  officials  refused  Baldridge’s  request 
for  video  telephone  access. 

Previously,  the  ODOC  sold  only  7-  and 
8-inch  televisions,  which  are  too  small  to 
have  effective  closed  captioning  capacity. 
“In  response  to  an  investigation  by  the  U.S. 
Department  of  Justice,”  the  state  “agreed  in 
February  2009  to  adopt  a policy  in  which 
it  would  allow  deaf  and  hearing  impaired 
inmates  to  purchase  larger  televisions  with 
closed  captioning  for  the  same  price  as  non- 
hearing impaired  inmates  are  able  to  purchase 
smaller  televisions,”  Baldridge  stated. 


Deaf  Prisoner  Settles  Discrimination 
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When  he  purchased  a 13-inch  tele- 
vision so  he  could  benefit  from  closed 
captioning  in  2011,  however,  the  ODOC 
“failed  to  follow  the  terms  of  the  Depart- 
ment of  Justice  settlement,”  requiring  him 
to  pay  1219  for  his  13-inch  television  while 
other  prisoners  paid  just  $159  for  an  8-inch 
television.  This  effectively  required  him  “to 
pay  more  to  receive  the  same  benefit  as 
non-hearing  impaired”  prisoners. 

On  April  20, 2012,  Baldridge  filed  suit 
in  state  court  seeking  $900,000  in  dam- 
ages. He  claimed  that  prison  officials  had 
subjected  him  to  disability  and  employment 
discrimination  and  retaliation. 

In  January  2014,  after  almost  two  years 
of  litigation,  prison  officials  agreed  to  pay 
Baldridge  $150,000  to  settle  the  suit.  They 
also  agreed  to  implement  policies  to  en- 
sure compliance  with  Oregon  law  and  the 
Americans  with  Disabilities  Act  (ADA), 
and  to  provide  Baldridge  and  other  hearing 
impaired  prisoners  with  qualified  interpret- 
ers, video  phones  and  other  reasonable 
accommodations.  Further,  they  agreed  to 
transfer  another  deaf  prisoner  to  the  facility 
where  Baldridge  was  housed  “so  that  they 
can  have  the  same  important  social  inter- 


action that  is  critical  to  the  psychological 
support  and  rehabilitation  of  all  inmates,” 
said  Steinman. 

“This  case  changes  how  Oregon  prisons 
work  with  deaf  prisoners  so  that  they  are 
integrated  into  the  general  prison  popula- 
tion, rather  than  being  further  isolated,” 
he  added.  “State  agencies  and  departments 
should  be  leading  by  example;  this  settle- 
ment is  just  the  beginning  of  sustainable 
and  meaningful  change  for  not  just  one  deaf 
inmate,  but  all  deaf  and  disabled  inmates 
across  the  state.”  Steinman  estimated  that 
20-25  deaf  Oregon  prisoners  would  be  af- 
fected by  the  settlement.  ODOC  officials 
declined  to  comment.  See:  Baldridge  v. 
Oregon  Department  of  Corrections , Mult- 
nomah County  Circuit  Court  (OR),  Case 
No.  1204-04976. 

Separately,  another  deaf  Oregon  pris- 
oner has  sued  the  ODOC  for  failing  to 
provide  him  with  a qualified  interpreter  and 
access  to  programs  and  services  during  the 
13  years  he  spent  in  prison.  According  to 
The  Oregonian , David  D.  VanValkenburg, 
48,  filed  suit  “for  what  he  describes  as  a sys- 
tematic failure  to  effectively  communicate 
with  him  from  the  beginning  of  his  prison 


term  in  November  2000.”  His  claims  mir- 
rored those  raised  by  Baldridge,  including 
the  use  by  prison  officials  of  an  unqualified 
prisoner  interpreter.  The  case  was  removed 
to  federal  court  on  June  6,  2014,  where 
it  remains  pending.  See:  VanValkenburg 
v.  ODOC,  U.S.D.C.  (D.  Ore.),  Case  No. 
3:14-cv-00916-BR. 

In  September  2014,  the  National  As- 
sociation of  the  Deaf,  Helping  Educate  to 
Advance  the  Rights  of  the  Deaf  (HEARD) 
and  the  Registry  of  Interpreters  for  the 
Deaf  sent  a joint  letter  to  the  ODOC,  urg- 
ing the  agency  to  stop  using  other  prisoners 
as  interpreters  for  deaf  or  hearing  impaired 
prisoners  who  use  ASL  to  communicate.  In 
addition  to  violating  federal  law,  the  organi- 
zations argued  that  having  other  prisoners 
serve  as  interpreters  raises  concerns  related 
to  “confidentiality,  impartiality  and  conflicts 
of  interest.” 

According  to  ODOC  spokesperson 
Betty  Bernt,  there  are  approximately  170 
deaf  and  hearing  impaired  Oregon  state 
prisoners. 

Additional  sources:  7 he  Oregonian;  Press 
release from  Kell,  Alterman  & Runstein,  LLP 
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11th  Circuit  Reinstates  Suit  Filed  by  BOP  Confidential  Informant 

by  Derek  Gilna 


The  iith  Circuit  has  reinstated  a 
previously-dismissed  complaint  alleg- 
ing Eighth  Amendment  violations  by  the 
Bureau  of  Prisons  (BOP)  for  being  deliber- 
ately indifFerent  to  the  safety  of  a prisoner 
who  acted  as  a confidential  informant.  The 
plaintiff,  who  filed  suit  using  a John  Doe 
pseudonym,  had  assisted  the  BOP  in  in- 
vestigating one  of  its  own  officers,  which 
put  his  personal  safety  in  jeopardy. 

While  held  at  USP  Atlanta,  Doe 
helped  obtain  evidence  against  a BOP 
guard  who  had  engaged  in  sexual  miscon- 
duct. The  guard  resigned,  and  in  exchange 
for  his  assistance  Doe  “was  promised  that  he 
would  be  kept  safe  and  would  be  transferred 
to  a lower  security  prison.” 

However,  the  BOP  later  transferred 
Doe  to  a high-security  facility  and  failed  to 
keep  confidential  his  grievance  concerning 
the  transfer.  As  a result,  he  was  placed  in  a 
cell  with  “two  known  sexual  offenders,  who 
severely  beat  and  assaulted  him.”  Doe  was 
then  moved  to  several  other  high-security 
prisons  and  placed  in  special  housing  units; 
at  one  point  he  was  sent  back  to  USP 
Atlanta,  where  he  “was  beaten  by  a BOP 
officer  so  badly  that  he  required  a trip  to 
the  emergency  room.”  He  suffered  three 
other  attacks  by  prisoners  that  were  alleg- 
edly linked  to  his  reputation  for  being  an 
informant,  including  two  after  he  filed  suit 
in  federal  court. 

Shortly  before  trial  the  BOP  filed  a 
motion  to  dismiss,  claiming  that  “it  had 
taken  action  ...  that  rendered  Mr.  Doe’s 
claims  moot,”  as  it  had  instructed  staff  he 
was  not  to  be  transported  through  USP 
Atlanta,  and  had  moved  him  to  a Colorado 
state  prison. 

The  district  court  dismissed  the  com- 
plaint based  on  mootness  but  the  Court  of 
Appeals  held  the  lower  court  had  applied 
an  incorrect  legal  standard.  Additionally, 
the  appellate  court  ruled  that  the  BOP  had 
not  met  its  “formidable”and“heavy”burden 
of  establishing  “that  it  is  absolutely  clear 
the  allegedly  wrongful  behavior  could  not 
reasonably  be  expected  to  recur,”  thus  the 
case  could  not  be  considered  moot. 

Prisoners  who  assist  the  BOP  in  its 
investigations  rely  on  the  agency  to  not 
move  them  to  a high-security  facility,  where 
their  absence  would  be  considered  “proof” 


that  they  had  cooperated  with  prison  of- 
ficials. In  this  case,  the  BOP’s  past  conduct 
indicated  it  could  not  be  relied  upon  to  not 
put  Doe  in  a high-security  facility  in  the 
future;  further,  the  district  court  had  not 
applied  the  proper  standard  for  evaluating 
“unambiguous  termination”  of  the  BOP’s 
challenged  actions. 

“The  mere  fact  that  the  BOP  trans- 
ferred Mr.  Doe  to  the  Colorado  State 
Corrections  system  simply  does  not  show 
that  the  BOP  has  unambiguously  termi- 
nated its  pattern  of  transferring  Mr.  Doe 
to  one  high-security  prison  after  another,” 


Charges  against  a Washington  man 
awaiting  trial  on  felony  drug  and  stolen 
property  charges  were  dropped  by  a Yakima 
County  Superior  Court  after  an  investiga- 
tion found  that  a prosecutor  and  sheriff’s 
detective  had  listened  to  phone  calls  made 
to  his  lawyer. 

Superior  Court  Judge  Douglas  Feder- 
spiel  dismissed  the  charges  against  Daniel 
Woolem  following  a two-day  hearing  and 
a court-ordered  report  from  former  Yakima 
County  prosecuting  attorney  and  retired 
U.S.  Attorney  Jeff  Sullivan,  who  had  been 
appointed  to  investigate  the  matter. 

“Under  the  limited,  unique  and  specific 
facts  of  this  case  based  upon  the  record,  it 
is  the  court’s  opinion  that  of  the  available 
remedies,  the  only  meaningful  and  appro- 
priate remedy  that  addresses  the  violation 
of  the  defendant’s  right  to  counsel  is  the 
dismissal  of  the  pending  charges  against 
Mr.  Woolem,”  Federspiel  wrote. 

According  to  the  investigation,  phone 
calls  between  Woolem  and  his  attorney  at 
the  time, Tim  Schoenrock,were  recorded  in 
May  2011  at  the  Yakima  County  jail.  Sher- 
iff’s Detective  Robert  Tucker  listened  to  the 
first  call  on  May  3.  Tucker  claimed  that  he 
stopped  listening  as  soon  as  he  realized  a 
lawyer  was  involved,  and  that  he  reported 
the  incident  to  the  prosecutor’s  office. 
“However,  a transcript  provided  by  Special 
Master  Sullivan  indicates  that  the  access 


the  Eleventh  Circuit  wrote.  “We  note  that 
the  BOP  has  never  said  Mr.  Doe  will  not 
be  transferred  back  to  a high-security 
facility.” 

Mootness  is  often  a subjective  concept 
in  which  a court  must  determine  whether 
or  not  the  conduct  complained  of  will 
probably  be  repeated,  or  could  be  repeated, 
if  not  prohibited  by  the  court.  Based  upon 
the  facts  of  this  case,  the  Court  of  Appeals 
found  that  Doe’s  claims  were  not  moot, 
and  thus  reversed  and  remanded  for  further 
proceedings.  See:  Doe  v.  Wooten , 747  F.3d 
1317  (11th  Cir.2014).P 


went  well  beyond  what  should  have  been 
the  first  indication  that  the  conversation 
was  an  attorney-client  communication,” 
Judge  Federspiel  wrote. 

Two  other  calls  in  May  2011  were  lis- 
tened to  by  “someone”  using  prosecutor  Jim 
Hagarty’s  user  name  and  password.  Hagarty 
denied  listening  to  the  recordings  and  said 
he  “may  have”  authorized  someone  in  his 
office  to  use  his  log-in  credentials. 

Judge  Federspiel  noted  that  on  the  day 
the  last  two  calls  were  accessed,  Schoenrock 
had  been  arrested  for  driving  with  a suspend- 
ed license  and  later  charged  with  possession 
of  stolen  property.  Prosecutors  admitted  the 
calls  were  recorded  at  a time  when  they  were 
“concerned”  that  Schoenrock  was  “under  the 
influence  of  drugs”  in  court. 

Woolem’s  case  is  the  second  in  which 
such  eavesdropping  has  been  reported  at 
the  Yakima  County  jail.  An  earlier  incident 
involved  Kevin  Harper,  a suspect  in  a triple 
homicide;  that  investigation  ended  when 
Harper  pleaded  guilty  to  lesser  charges. 

Sources:  Associated  Press,  www.bel/ing- 
hamherald.com,  www.kimatv.com,  www. 
yakimaherald.  com 
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Oregon:  Medical  Neglect  of  Diabetic  Detainee  Nets  $260,000  Settlement 

by  Mark  Wilson 


A former  Oregon  jail  detainee  re- 
ceived  1260,000  to  settle  his  lawsuit 
alleging  inadequate  medical  care. 

Since  2008,  Franklin  Millner  has  suf- 
fered from  “Charcot  foot”  - a softening 
of  the  foot  bones  due  to  nerve  damage 
from  diabetes.  The  condition  causes  bone 
fractures,  deformity  and  disability,  and 
amputation  is  often  required. 

Dr.  Woll,  an  orthopedist  who  treated 
Millner’s  condition  and  diabetic  foot  ulcers, 
fitted  him  with  orthotic  shoes  that  eased  the 
pressure  on  his  feet. 

On  December  22,  2011,  Millner  was 
arrested  and  confined  in  the  Multnomah 
County  Jail.  He  told  jail  staff  that  he  suf- 
fered from  Charcot  foot,  had  a history  of 
ulcerations  and  needed  his  orthotic  shoes. 
He  was  ignored. 

Almost  two  weeks  later,  Nurse  Claudia 
Carlsen  recognized  that  Millner  was  at 
“very  high  risk  of  new  ulcerations  without 
his  custom  diabetic  shoes.”  She  ordered  that 
he  be  allowed  to  wear  them,  but  jail  staff 
disregarded  her  order. 

Millner’s  right  foot  began  to  swell  and 
on  January  26,  2012,  Carlsen  again  noted 
“risk  for  infection  without  orthotic.”  She 
again  ordered  staff  to  “obtain  orthotic  shoes 
from  property.”  Again  they  did  not  comply, 
and  Millner’s  condition  got  progressively 
worse. 

A week  later,  Nurse  Carlsen  noted 
Millner’s  increased  swelling  and  foot  infec- 
tions. She  referred  him  to  a podiatrist  rather 
than  Dr.  Woll  or  another  orthopedist.  Even 
so,  Millner  was  not  seen  by  a podiatrist  for 
over  a month  because  the  county  had  not 
paid  the  doctor’s  outstanding  bill. 

Throughout  February  2012,  Millner’s 
condition  worsened  and  he  repeatedly  re- 
quested, but  was  denied,  his  orthotic  shoes. 
Staff  finally  gave  him  the  shoes  - without 
shoelaces  - in  early  March  2012.  By  then, 
however,  his  right  foot  was  too  swollen  to 
wear  them. 

On  March  6,2012,  a podiatrist  finally 
evaluated  Millner  and  agreed  that  he 
needed  to  wear  his  orthotic  shoes.  Since 
the  jail  prohibited  shoestrings,  Dr.  Woll 
suggested  retrofitting  the  shoes  with 
Velcro  straps. 

Instead,  a nurse  “came  up  with  the  not- 
so-brilliant  idea  of  using  duct  tape  to  secure 


his  shoes,”  according  to  Millner’s  attorney. 
“It  is  not  clear  why  duct  tape  is  allowed  in 
the  jail,  yet  not  shoestrings.”  Nevertheless, 
this  plan  “did  not  work.” 

Millner  was  not  given  his  shoes  with 
Velcro  straps  until  March  21,  2012.  He 
could  not  wear  them,  however,  because  his 
foot  was  still  significantly  swollen. 

Later  that  month,  a jail  doctor  noted 
a diabetic  ulcer  on  the  bottom  of  Millner’s 
right  foot  which  was  bleeding,  oozing  and 
extremely  painful.  He  dismissed  Millner’s 
“concerns  regarding  the  breakdown  of  the 
Charcot  foot  and  ulcer.”  On  April  4, 2012, 
a “foul  odor”emanating  from  Millner’s  foot 
was  treated  with  antibiotics. 

Five  days  later,  the  podiatrist  found 
that  the  ulcer  had  grown  much  larger 
and  deeper.  He  ordered  that  Millner  use 
a wheelchair  for  three  weeks,  but  jail  staff 
forced  him  to  walk  to  an  April  16,  2012 
court  appearance. 

Once  Millner’s  charges  were  resolved, 
he  was  sent  to  the  Douglas  County  Jail  on 
May  3,  2012  for  transport  to  California 
on  an  outstanding  warrant.  Multnomah 
County  did  not  “provide  a wheelchair  for 
the  transport,  requiring  Mr.  Millner  to  walk 
on  his  infected,  oozing,  painful  foot.” 

When  California  officials  refused  to 
transport  Millner,  Douglas  County  officials 


released  him.  He  was  forced  to  purchase  a 
bus  ticket  for  the  three-hour  trip  back  to 
Portland. 

Upon  his  return,  Millner  saw  Dr.  Woll 
for  severe  sepsis  and  osteomyelitis  (a  bone 
infection)  of  his  right  foot,  caused  by  the 
jail’s  denial  of  his  orthotic  shoes.  Woll 
recommended  amputation  but  Millner 
elected  to  try  to  save  his  foot.  After  months 
of  surgeries,  numerous  trips  to  a hyperbaric 
chamber  and  other  significant  treatment, 
his  foot  finally  healed. 

In  September  2013,  Millner  filed  a 
federal  lawsuit  against  Multnomah  County 
and  jail  officials,  seeking  damages  for  his 
medical  costs  and  pain  and  suffering,  as 
well  as  punitive  damages,  attorney’s  fees 
and  litigation  expenses. 

Multnomah  County  Commission- 
ers unanimously  agreed  on  January  9, 
2014  to  pay  Millner  $260,000  to  settle 
his  suit;  basically,  the  county  paid  over  a 
quarter-million  dollars  in  taxpayer  funds 
because  jail  staff  refused  to  give  Millner 
his  medically-required  shoes  in  a timely 
manner.  He  was  represented  by  Portland 
attorney  Lynn  S.  Walsh.  See:  Millner  v. 
Multnomah  County, U.S.D.C.  (D.  Or.),  Case 
No.3:13-cv-01689-MO.H 

Additional  source:  The  Oregonian 
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Ohio  Limits  Solitary  Confinement  for  Juvenile  Offenders 

by  Derek  Gilna 


Ohio’s  Department  of  Youth  Services, 
which  is  responsible  for  the  incarcera- 
tion of  offenders  ages  10  to  21,  reached  a 
settlement  with  the  U.S.  Department  of 
Justice  (DOJ)  in  May  2014  to  signifi- 
cantly reduce  the  frequency  and  duration  of 
solitary  confinement.  Instead,  state  officials 
agreed  to  expand  mental  health  services  to 
juvenile  offenders. 

The  previous  year,  a federal  court  had 
approved  a consent  order  that  mostly  ended 
the  monitoring  of  conditions  of  confine- 
ment and  mental  health  services  in  Ohio 
juvenile  facilities  as  part  of  a class-action 
suit.  See:  S.H.  v.  Reed,  U.S.D.C.  (S.D. 
Ohio),  Case  No.  2:04-cv-01206. 

Ohio  has  joined  a number  of  other  states 
that  have  reformed  their  juvenile  justice  prac- 
tices under  varying  degrees  of  pressure,  either 
from  the  DOJ  or  advocacy  organizations  such 
as  the  ACLU.  New  York  has  agreed  to  limit  its 
use  of  solitary  for  juvenile  offenders,  as  have 
Texas,  Nevada  and  Oklahoma. 

Amy  Fettig,  senior  staff  counsel  for 
the  ACLU’s  National  Prison  Project,  said 
the  well-respected  American  Academy 
of  Child  and  Adolescent  Psychiatry  has 
voiced  its  opposition  to  the  use  of  solitary 
in  juvenile  facilities  because  the  “potential 
psychiatric  consequences  of  prolonged  soli- 
tary confinement  are  well  recognized  and 
include  depression,  anxiety  and  psychosis.” 

“By  putting  [juveniles]  in  solitary 
confinement,”  Fettig  added,  “we’re  doing 
exactly  the  opposite  of  what  we  need  to 
do,  which  is  to  foster  their  positive  devel- 
opment so  they  can  go  back  into  society 
and  thrive  as  human  beings  ...  there’s  not  a 
shred  of  evidence  that  putting  somebody  in 
solitary  confinement  helps  them.” 

The  DOJ, led  by  Attorney  General  Eric 
Holder,  has  stepped  up  its  review  of  juvenile 


solitary  confinement  practices.  “Over- 
reliance on  solitary  confinement  for  young 
people,  particularly  those  with  disabilities, 
is  unsafe  and  counter-productive,”  Holder 
said.  “The  Justice  Department  will  continue 
to  evaluate  the  use  of  solitary  confinement 
so  that  it  does  not  become  the  new  normal 
for  incarcerated  juveniles.” 

Fettig  mentioned  that  she  hopes  the 
DOJ’s  interest  in  the  problem  continues: 
“This  settlement  with  Ohio  has  enormously 
important  implication  because  it  is  a warning 
sign,  it’s  a signal  to  the  rest  of  the  country 
from  the  Department  of  Justice  that  [states] 
need  to  get  their  act  together  and  they  need 
to  change  their  practices....  I think  we  can 
expect  reforms  across  the  country.  If  states 


A New  York  Court  of  Claims  has 
awarded  $250,000  to  a former  prisoner 
in  a lawsuit  claiming  inadequate  treat- 
ment for  a ruptured  Achilles  tendon,  and 
$200,000  to  another  prisoner  for  a torn 
biceps  in  an  unrelated  incident. 

While  playing  basketball  on  December 
26,2009  at  the  Sussex  Correctional  Facility 
in  Georgetown,  prisoner  Johann  Becoate 
heard  a “pop”  in  his  right  calf  as  he  turned 
to  get  a rebound.  Afterwards,  he  could  not 
walk  on,  move  or  bend  his  right  ankle  and 
foot.  A guard  escorted  him  to  his  dormitory 
and  gave  him  ice  with  instructions  to  rest 
because  there  was  no  medical  staff  at  the 
prison  on  the  weekend. 

Two  days  later  and  several  times  over 
the  next  few  weeks,  Becoate  was  seen  by 


want  to  get  ahead  of  the  Department  of 
Justice  coming  in  and  interceding  on  behalf 
of  children  in  their  custody,  they  should  start 
changing  their  practices  now.” 

According  to  a June  29,  2015  article 
published  by  The  Grime  Report,  20  states  have 
passed  laws  that  prohibit  or  limit  the  place- 
ment of  juveniles  in  solitary.  A bill  to  restrict 
juvenile  solitary  confinement  in  California 
(SB  124)  failed  to  pass  the  state  Assembly 
in  September  2015  - ironically,  at  the  same 
time  that  solitary  for  adult  prisoners  in  state 
facilities  was  being  curtailed. 

Sources:  http://america/alja,z,eera.com,  www. 
ncsl.org,  www.easthayexpress.com,  The  Crime 
Report 


nursing  staff,  which  administered  ibupro- 
fen  for  pain  and  ordered  light  duty.  It  was 
not  until  January  14, 2010  that  he  saw  Dr. 
Grabo,  who  diagnosed  a possible  Achil- 
les tendon  tear.  While  Dr.  Grabo  referred 
Becoate  for  both  an  MRI  and  orthopedic 
consult,  he  failed  to  perform  a standard 
Thompson  squeeze  test  to  determine  if  a 
tear  or  rupture  was  present. 

The  MRI  was  performed  on  January  26 
and  found  a “prominent  tear.”  Dr.  Grabo, 
however,  did  not  review  that  report  until 
almost  a month  later.  Becoate  was  then 
seen  by  Dr.  Rubinovick,  an  orthopedic 
surgeon,  on  March  5, 2010.  He  performed 
the  Thompson  test,  which  did  not  indicate 
a current  tear  or  rupture;  Rubinovick  at- 
tributed that  to  healing  with  scar  tissue  and 
ordered  physical  therapy. 

The  therapy  did  not  begin  for  another 
month,  and  the  therapist  requested  it  be 
extended  after  eight  weeks.  That  request 
was  denied  without  an  explanation.  Be- 
coate was  released  from  prison  on  June  24, 
2010;  he  testified  that  he  always  feels  pain, 
and  “It’s  like  I’m  walking  with  a vise  grip 
squeezing  my  leg.”  He  said  he  was  unable 
to  perform  his  job  as  a barber  because  he 
can’t  stand  all  day,  nor  can  he  participate  in 
sports  activities. 
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The  Court  of  Claims  found,  based 
upon  expert  testimony,  that  the  Thompson 
test  is  the  classic  procedure  to  diagnose  a 
ruptured  Achilles  tendon,  and  the  usual 
treatment  is  surgical  repair.  The  Court  held 
the  state  was  100%  liable  for  failing  to  treat 
Becoate  in  a timely  manner  and  to  refer  him 
for  a consultation  with  an  orthopedic  sur- 
geon to  repair  his  ruptured  Achilles  tendon. 

The  Court  awarded  $100,000  to  Be- 
coate for  his  past  pain  and  suffering,  plus 
$150,000  for  future  pain  and  suffering. 
See:  Becoate  v.  New  York,  New  York  Court 
of  Claims,  UID  No.  2013-040-044,  Claim 
No.  118847. 

In  an  unrelated  case,  New  York  state 
prisoner  Philip  Bartomeojr.,  47, was  oper- 
ating a buffing  machine  on  October  5, 2007 
at  the  Marcy  Correctional  Facility  when 
the  machine  took  off  moving  to  his  left. 
Bartomeo  heard  a “pop”  and  felt  shooting 
pains  down  the  inside  of  his  left  arm. 

A nurse  diagnosed  the  injury  as  a bro- 
ken blood  vessel.  He  was  given  ice  packs 
and  Motrin. Two  days  later,  his  left  arm  had 
turned  black  from  his  biceps  down  to  the 
wrist,  and  he  was  sent  to  the  clinic.  A doctor 
diagnosed  a torn  biceps  muscle  but  refused 
Bartomeo’s  request  to  see  a specialist,  tell- 
ing him  “The  state  would  not  pay  it  unless 
[Bartomeo]  was  a sports  star.”  Efforts  to 
obtain  treatment  through  sick  call  requests 
and  grievances  were  fruitless. 

A June  2008  transfer  to  the  Oneida 
Correctional  Facility  resulted  in  Bartomeo 
being  referred  to  a specialist.  By  then,  the 
best  that  could  be  done  was  a “salvage 
procedure”  operation.The  Court  of  Claims 
accepted  expert  testimony  that  for  a success- 
ful outcome  of  a torn  biceps,  surgery  must 
occur  within  a few  weeks  of  the  injury.  The 
10-month  delay  in  making  a proper  diag- 
nosis resulted  in  Bartomeo’s  biceps  muscle 
becoming  “fibrotic  or  filled  with  scar  tissue”; 
as  a result,  it  had  bunched  up  and  could  not 
be  reattached  to  its  original  position. 

Bartomeo,  who  was  released  in  2009,  said 
he  still  experienced  shooting  pains  and  was 
unable  to  return  to  his  work  as  an  electrician 
because  he  had  difficulty  handling  heavy  ma- 
chinery and  performing  work  over  his  head. 

The  Court  awarded  him  $125,000  for 
past  pain  and  suffering  plus  $75,000  for 
future  pain  and  suffering.  See:  Bartomeo  v. 
New  York,  New  York  Court  of  Claims,  UID 
No.  2013-040-026,  Claim  No  117217. 

Both  Becoate  and  Bartomeo  were 
represented  by  attorney  Brian  Dratch. 
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Sixth  Circuit  Reverses  Dismissal  of  Prisoner's 
Bivens  Suit  against  BOP  Officials 

by  Derek  Gilna 


The  Sixth  Circuit  Court  of  Appeals 
has  reversed  a district  court’s  dismissal 
of  a prisoner’s  suit  raising  a failure  to 
protect  claim,  remanding  it  for  further 
proceedings.  The  district  court  had  dis- 
missed the  case  due  to  failure  to  exhaust 
administrative  remedies  and  also  because 
it  found  the  dismissal  of  a federal  tort 
claim  on  purely  procedural  grounds  was 
a bar  to  other  litigation  that  alleged  re- 
lated facts. 

In  2010,  federal  prisoner  Walter  J. 
Himmelrich  filed  suit  under  the  Federal 
Tort  Claims  Act  (FTCA)  against  the  Bu- 
reau of  Prisons  (BOP)  and  various  prison 
officials  for  failing  to  protect  him  from  a 
2008  assault  by  another  prisoner  in  viola- 
tion of  the  Eighth  Amendment.  He  also 
filed  a Bivens  lawsuit  alleging  retaliation 
for  the  filing  of  the  FTCA  action,  including 
being  placed  in  administrative  segregation 
for  60  days. 

After  a trip  to  the  Sixth  Circuit  on 
appeal  that  resulted  in  a remand  to  the 
district  court,  the  BOP  filed  for  summary 
judgment  in  the  Bivens  case  based  upon  the 
dismissal  of  Himmelrich’s  FTCA  suit  and 
the  fact  that  he  had  not  exhausted  his  ad- 
ministrative remedies  as  required  under  the 
Prison  Litigation  Reform  Act.  The  district 
court  held  that  the  failure  to  exhaust  and 
the  dismissal  of  the  FTCA  case  required 
dismissal  of  the  Bivens  suit. 

The  Sixth  Circuit  disagreed,  holding 
that  the  failure  to  exhaust  should  have 
been  excused  and  dismissal  of  the  FTCA 
suit  did  not  require  dismissal  of  the  Bivens 
case.  On  the  exhaustion  issue,  Himmelrich 
had  alleged  in  his  Bivens  action  that  he  was 
intimidated  by  prison  officials  into  not  pur- 
suing further  administrative  remedies,  and 
that  he  had  been  placed  in  administrative 
segregation  due  to  his  filing  the  FTCA 
case.  The  complaint  also  claimed  that  he 
had  been  threatened  with  a transfer  to  a 
higher-security  facility  if  he  persisted  in 
filing  grievances  alleging  intimidation  and 
retaliation. 

“Unlike  the  vague  and  conclusory 
allegations  at  issue  in  Boyd  v.  Corrections 
Corp.  of  America,  380  F.3d  989,  997  (6th 
Cir.  2004),  Himmelreich’s  claims  of 


intimidation  are  specific,”  the  Court  of 
Appeals  wrote. 

The  Court  also  was  not  persuaded  by 
the  government’s  argument  that  dismissal 
of  the  FTCA  lawsuit  constituted  res  judicata 
as  to  the  Bivens  case,  noting  that  the  FTCA 
suit  had  been  dismissed  on  procedural 
rather  than  substantive  grounds.  Therefore, 
the  Bivens  case  could  proceed.  As  stated  by 
the  Sixth  Circuit  in  a September  9,  2014 
ruling,  “A  careful  reading  of  the  record 
shows  that  the  district  court  dismissed  [the] 


IN  A CONSOLIDATED  CASE  INVOLVING 

post-release  restrictions  imposed  on  fed- 
eral defendants,  the  Seventh  Circuit  struck 
down  those  portions  of  a district  court’s 
judgment  it  deemed  beyond  the  scope  of  18 
U.S.C.  § 3553(a).  The  case  was  remanded 
for  a new  judgment  order  in  line  with  the 
Court  of  Appeals’  recommendation  of  five 
“best  practices”  for  conditions  of  supervised 
release. 

The  original  conditions  of  release  for 
one  of  the  defendants,  convicted  of  a sexual 
offense,  included  a lifetime  prohibition  on 
legal  or  illegal  materials  containing  “nudi- 
ty,” a ban  on  mood-altering  substances  and 
a mandatory  sex  offender  program.  Those 
of  the  other  defendant,  who  was  convicted 
of  selling  illegal  drugs,  also  included  a 
ban  on  mood-altering  substances  as  well 
as  a ban  on  excessive  use  of  alcohol,  plus 
a requirement  that  he  receive  substance 
abuse  treatment  and  cognitive  behavioral 
therapy. 

The  Seventh  Circuit  suggested  instead 
that  the  district  court  follow  the  strictures 
of  § 3583(d)  of  the  Sentencing  Reform 
Act  and  U.S.S.G.  § 5D1.3(a),  as  well  as  18 
U.S.C.  § 3553(a),  which  requires  a court 
to  consider  the  seriousness  of  the  offense, 
promote  respect  for  the  law,  impose  just 
punishment,  protect  the  public  and  provide 
the  defendant  with  the  “needed  educational 
or  vocational  training,  medical  care,  or  other 


FTCA  action  for  a lack  of  subject-matter 
jurisdiction  ...  [and  a]  dismissal  for  lack 
of  subject-matter  jurisdiction  [only  shows 
that]  the  court  lacks  the  power  to  enter 
judgment.” 

Therefore,  the  appellate  court  con- 
cluded, it  must  “vacate  the  district  court’s 
grant  of  summaryjudgment  and  remand  for 
proceedings  consistent  with  this  opinion.” 
The  case  remains  pending.  See:  Himmelreich 
v.  Federal  Bureau  of  Prisons,  766  F.3d  576 
(6th  Cir.  2b\A) , petition  for  cert,  filed. 


correctional  treatment  in  the  most  effective 
manner.” 

The  five  “best  practices”  enumerated  by 
the  appellate  court  included  the  following: 

“1.  Require  the  probation  service  to 
communicate  its  recommendations  for 
conditions  of  supervised  release  to  defense 
counsel  at  least  two  weeks  before  the  sen- 
tencing hearing. 

2.  Make  an  independent  judgment 
...of  the  appropriateness  of  the  recom- 
mended conditions  - independent,  that 
is,  of  agreement  between  prosecutor  and 
defense  counsel.... 

3.  Determine  appropriateness  with 
reference  to  the  particular  conduct,  char- 
acter, etc.,  of  the  defendant,  rather  than  on 
the  basis  of  loose  generalizations  about  the 
defendant’s  crime  and  criminal  history,  and 
where  possible  with  reference  also  to  the 
relevant  criminological  literature. 

4.  Make  sure  that  each  condition  im- 
posed is  simply  worded.... 

5.  Require  that  on  the  eve  of  his  release 
from  prison,  the  defendant  attend  a brief 
hearing  before  the  sentencing  judge  ...  in 
order  to  be  reminded  of  the  conditions  of 
supervised  release  ....  [and]  for  the  judge  to 
consider  whether  to  modify  one  or  more 
of  the  conditions  in  light  of  any  changed 
circumstances  brought  about  by  the  defen- 
dant’s experiences  in  prison.” 

The  appellate  court’s  lengthy  examina- 
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tion  of  post-release  supervision  conditions  limited  its  decision  to  remand  the  consoli-  by  the  district  court  were  affirmed.  See: 
in  this  ruling  is  both  informative  and  en-  dated  cases  to  issues  related  to  supervised  United  States  v.  Siegel,  753  F.3d  705  (7th 
lightening.  However,  the  Seventh  Circuit  release;  the  prison  sentences  imposed  Cir.  2014). 


PLN  Files  Censorship  Suit  against  Virginia  Jail 


In  September  2015,  Prison  Legal  News 
filed  a lawsuit  in  federal  court  against 
unconstitutional  censorship  practices  at  the 
Northwestern  Regional  Adult  Detention 
Center  (NWADC)  in  Winchester,  Virginia. 

The  suit  names  the  Northwestern 
Regional  Jail  Authority,  NWADC  Super- 
intendent James  R Whitley  and  other  jail 
employees  as  defendants,  and  says  the  jail 
has  “adopted  and  implemented  mail  policies 
that  unconstitutionally  prohibit  delivery  of 
publications  to  prisoners  in  their  custody 
and  do  not  afford  senders  of  censored  mail 
due  process  notice  and  an  opportunity  to 
challenge  the  censorship  as  required  by  the 
Constitution.” 

According  to  the  complaint,  in  Febru- 
ary 2014,  Superintendent  Whitley  issued 
a memo  to  jail  staff  stating  that  with  the 
exception  of  “approved”  religious  and  edu- 
cational materials,  “books  and  magazines 
will  no  longer  be  allowed  in  the  facility 


through  the  mail,  directly  from  the  pub- 
lisher, or  from  a distribution  source.” 

As  a result  of  this  policy,  PLN’s  month- 
ly publication  sent  to  prisoners  at  NWADC 
was  censored  at  least  170  times  from  Octo- 
ber 2014  to  the  date  the  lawsuit  was  filed; 
further,  jail  staff  censored  and  withheld 
at  least  41  legal  self-help  books  mailed  to 
prisoners,  marking  them  “REFUSED:  Per 
Jail  Policy.”  PLN  did  not  receive  notice  of 
this  censorship. 

“The  First  Amendment  does  not 
include  an  exception  for  jails  to  prohibit 
prisoners  - many  of  whom  are  awaiting 
trial  and  presumed  innocent  - from  receiv- 
ing reading  materials  such  as  books  and 
magazines,”  said  PLN  editor  Paul  Wright. 
“This  is  government  censorship  at  its  worst, 
and  a clear  example  of  First  Amendment 
and  due  process  violations.” 

“It  is  a sad  commentary  that  some  of 
our  jails  and  prisons  will  not  let  prisoners 


read.  This  case  is  particularly  egregious 
since  prisoners  may  not  receive  any  books, 
magazines  or  newspapers,”  added  Jeffrey 
Fogel,  one  of  PLN’s  attorneys. 

PLN  is  seeking  nominal,  compensatory 
and  punitive  damages,  injunctive  relief,  and 
a declaration  that  the  jail’s  practices  violate 
the  First  and  Fourteenth  Amendments,  as 
well  as  attorney  fees  and  costs.  On  Sep- 
tember 23,  2015,  PLN  filed  a motion  for 
preliminary  injunction  asking  the  court  to 
enjoin  NWADC  from  enforcing  its  un- 
constitutional censorship  policy  while  the 
case  is  pending. 

PLN  is  represented  by  Charlottesville 
attorneys  Jeffrey  E.  Fogel  and  Steven  D. 
Rosenfield,  plus  HRDC  general  counsel 
Lance  Weber  and  staff  attorney  Sabarish 
Neelakanta.  The  case  is  Prison  Legal  News 
v.  Northwestern  Regional  Jail  Authority , 
U.S.D.C.  (W.D.  Vir.),  Case  No.  5:15-cv- 
00061-EKD.  P 
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Soldiers  Sentenced  to  Die,  but  No  Executions 
on  Military  Death  Row  Since  1 961 

by  Joe  Watson 


The  guilty  verdict  and  death  sen- 
tence  handed  down  on  August  28, 
2013  against  U.S.  Army  Major  Nidal 
Malik  Hasan  for  a 2009  shooting  rampage 
at  Fort  Hood,  Texas  that  left  12  soldiers 
and  one  civilian  dead  and  more  than  30 
others  wounded  highlighted  a curious 
fact:  no  one  on  the  military’s  death  row 
at  the  U.S.  Disciplinary  Barracks  in  Fort 
Leavenworth,  Kansas  has  been  executed 
since  1961. 

Lawyers  and  military  experts  say  that 
statistic  is  driven  by  the  complexities  of  the 
military’s  judicial  system,  legal  questions 
surrounding  the  crimes  for  which  capital 
punishment  is  an  option  and  the  often- 
secluded  culture  of  military  service. 

“The  military  is  a community  of  soli- 
darity, a brotherhood  and  sisterhood,  all  to 
its  own, ’’defense  attorney  Teresa  Norris  told 
CNN  for  a special  report.  “There  is  a real 
reluctance  to  execute  fellow  soldiers  unless 
it’s  absolutely  the  worst  kind  of  case  and 
this  is  the  only  way.” 

Norris,  a former  military  defense  at- 
torney turned  civilian,  represented  former 
Army  Pfc.  Dwight  Loving,  who  was  sen- 
tenced to  die  in  1989  after  robbing  and 
killing  two  cab  drivers  - a retired  sergeant 
and  a soldier  working  part-time  for  extra 
money  - at  Fort  Hood. 

When  he  was  sent  to  the  U.S.  Disci- 
plinary Barracks,  to  a now-obsolete  prison 
known  as  “The  Castle,”  Loving  expected  he 
would  be  the  first  person  put  to  death  by  the 
military  since  Army  Pvt.  John  A.  Bennett 
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was  hanged  six  years  after  his  1955  convic- 
tion for  the  rape  and  attempted  murder  of 
an  11 -year-old  Austrian  girl. 

“Me  and  my  client  were  essentially 
expecting  an  execution  within  18  months, 
and  here  we  are  all  these  years  later,” 
Norris  said  of  Loving,  who  now  awaits 
execution  in  Leavenworth’s  new,  so-called 
“state-of-the-art”  military  prison,  which 
holds  a half-dozen  men  on  death  row. 
Of  those  six,  Loving  and  fellow  prisoner 
Ronald  Arthur  Gray  have  been  incarcer- 
ated for  more  than  25  years  after  being 
sentenced  to  death. 

According  to  the  non-profit  Death 
Penalty  Information  Center  in  Washington, 
D.C.,  the  U.S.  military  has  executed  135 
men  since  1916  for  crimes  that  include 
murder  and  rape.  The  rate  of  executions 
slowed  considerably,  however,  in  the  years 
following  World  War  II,  and  by  1983  sev- 
eral death  sentences  had  been  overturned 
and  converted  to  life  sentences  after  an 
appeals  court  held  that  the  death  penalty 
was  unconstitutional  based  on  the  armed 
forces’  sentencing  guidelines,  mirroring  the 
controversy  surrounding  capital  punish- 
ment in  civilian  courts. 

Even  though  then-President  Ronald 
Reagan  reinstated  the  military’s  death 
penalty  a year  later,  11  of  the  17  servicemen 
sent  to  death  row  since  1984  have  had  their 
sentences  overturned  - two  by  command- 
ing generals  and  nine  by  military  appeals 
courts  based  on  how  generals  applied  the 
law.  Because  commanding  generals  retain 
discretion  in  deciding  who  lives  and  who 
dies,  regardless  of  what  a jury  elects,  the 
system  has  drawn  heavy  criticism. 

“Even  if  you  have  two  identical  cases, 
one  being  prosecuted  by  one  commander 
at  one  base  and  another  being  prosecuted 
by  a commander  at  another  base,  you  may 
have  different  outcomes  because  the  com- 
manders may  have  different  philosophies,” 
explained  Dwight  Sullivan,  a former  Ma- 
rine prosecutor  and  judge  who  now  works 
as  a civilian  attorney  focused  on  military 
death  penalty  appeals. 

Since  the  Gulf  War  of  1991,  the 
United  States’  first  major  deployment  of 
troops  since  Vietnam,  and  the  military’s 


adoption  of  life  without  parole  sentences 
in  1997,  fewer  death  penalty  cases  have 
been  prosecuted,  signaling  a reluctance 
by  the  military  to  execute  personnel  who 
have  served  in  armed  conflicts  in  Iraq  and 
Afghanistan. 

Legal  experts  have  also  questioned 
whether  capital  punishment  is  an  appro- 
priate sentence  for  all  of  the  offenses  for 
which  military  law  states  it  maybe  imposed. 
The  key  issues,  they  say,  are  desertion  and 
misbehavior  before  the  enemy  during  a 
time  of  war,  for  which  the  death  penalty  is 
a possible  sentence. 

The  last  execution  for  desertion  oc- 
curred in  January  1945,  when  Pvt.  Edward 
D.  Slovik  was  executed  by  firing  squad  in 
France,  becoming  the  only  U.S.  service 
member  executed  for  a purely  military  of- 
fense since  the  Civil  War.  Supreme  Allied 
Commander  Gen.  Dwight  D.  Eisenhower 
ignored  Slovik’s  plea  for  leniency,  hop- 
ing to  stem  a rising  tide  of  desertions  by 
making  his  execution  an  example  to  other 
soldiers. 

More  recently,  the  military  death 
penalty  was  thrust  into  the  limelight  when 
the  Army  filed  charges  against  Sgt.  Bowe 
Bergdahl  on  March  25, 2015,  for  desertion 
and  misbehavior  before  the  enemy  for  walk- 
ing away  from  his  post  in  Afghanistan  on 
June  30,2009.  Bergdahl  was  capturedby  the 
Taliban  shortly  thereafter  and  held  prisoner 
for  almost  five  years;  some  members  of  his 
former  platoon  have  blamed  him  for  the 
deaths  of  up  to  six  U.S.  soldiers  during 
search  operations  after  he  abandoned  his 
post.  The  Taliban  returned  him  to  the  U.S. 
in  May  2014  in  exchange  for  five  prisoners 
held  at  the  military  prison  in  Guantanamo 
Bay,  Cuba. 

NoelTipon,  an  attorney  in  Hawaii  who 
specializes  in  defending  service  members, 
said  that  while  the  death  penalty  was  an 
option  for  Bergdahl,  it  was  highly  unlikely 
because  he  was  not  directly  involved  in  any 
of  the  other  soldiers’  deaths. 

“The  decision  to  refer  something  capi- 
tal, especially  in  a case  where  an  action  didn’t 
lead  to  the  death  of  another  individual  as  a 
result  of  that  misconduct,  is  undertaken  very 
soberly  and  very  deliberately,”  Tipon  said. 
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“That’s  such  a tough  call  to  make  because 
typically  a death-penalty-eligible  case  is 
for  murder.  It  isn’t  second-  or  third-order 
effects,  as  they  say  in  the  military,  of  what 
the  misconduct  was.” 

Another  issue,  Tipon  noted,  is  whether 
the  United  States  was  actually  at  war  when 
Bergdahl  left  his  post.  The  “Authoriza- 
tion for  Use  of  Military  Force,”  passed  by 
Congress  and  signed  by  President  George 
W.  Bush  on  September  18,  2001,  is  not 
the  same  as  a Congressional  declaration  of 
war.  Tipon  said  it  was  “unclear”  whether 
the  2001  authorization  could  be  used  in 
applying  the  death  penalty. 

Navy  attorney  Lt.  Cmdr.  Rich  Federico 
called  on  Congress  to  abolish  capital  pun- 
ishment for  unique  military,  non-homicide 
offenses  in  a 2013  paper  published  in  the 
Berkeley  Journal  of  Criminal  Law , claiming 
that  since  1984,  no  U.S.  service  member 
has  faced  the  death  penalty  for  a crime 
that  would  not  carry  the  same  penalty  in  a 
civilian  court. 

In  Major  Nidal  Hasan’s  case,  the  death 
penalty  triggered  a lengthy  military  ap- 
peals process,  starting  with  a January  29, 
2015  hearing.  The  lead  counsel  for  Hasan’s 


defense  has  since  become  an  Army  judge, 
and  nearly  18  months  after  Hasan  was 
sentenced  to  death,  Fort  Hood  officials  had 
not  yet  reviewed  his  case  - a mandatory  step 
in  the  appellate  process. 

While  the  death  penalty  may  have  lost 
its  luster  in  military  courts,  Army  spokes- 
man Lt.  Col.  S.  Justin  Platt  said  that  doesn’t 
mean  executions  won’t  be  carried  out  in 
the  future. 

“Adherence  to  the  law,  due  process,  and 
respect  for  the  rights  of  someone  accused 
of  crime,  combined  with  respect  for  civil- 
ian oversight  of  the  military  justice  system, 
should  not  be  mistaken  for  an  unwillingness 
to  execute  the  law,”  Platt  stated. 

In  regard  to  Sgt.  Bergdahl,  Pentagon 
officials  have  declared  there  is  no  evidence 
that  the  abandonment  of  his  post  resulted  in 
the  deaths  of  other  soldiers,  and  in  October 
2015,  following  an  Article  32  proceeding, 
an  Army  officer  recommended  that  Berg- 
dahl face  a special  court  martial  but  not 
serve  any  jail  time. 

Sources:  www.cnn.com, www.stripes.com, 
www.  mcclatchydc.  com,  www.  theguardian. 
com,  www.military.com 
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$150,000  Award  after  New  York  Prisoner's 
Family  Denied  Right  of  Sepulcher 


On  February  6,  2014,  a New  York 
Court  of  Claims  found  that  prison 
officials  did  not  exercise  reasonable  efforts 
to  locate  a deceased  prisoner’s  next  of  kin 
before  burying  him  in  a prison  cemetery. 

William  Loughlin  was  incarcerated 
at  the  Green  Haven  Correctional  Facility 
when  he  died  on  August  27,2011.  Reverend 
Gideon  Jebamani,  the  facility’s  chaplain, 
attempted  to  notify  Loughlin’s  next  of  kin. 

The  prison  computer  system  identified 
a son  and  daughter,  but  Jebamani  could  not 
find  contact  information  for  either.  Since 
Loughlin  was  identified  on  the  computer 
as  being  Jewish  Jebamani  asked  the  prison’s 
Jewish  chaplain,  Imam  Abdullah  Wajid,  to 
perform  Jewish  rites.  Loughlin  was  then 
buried  on  the  prison  grounds. 

About  one  month  later,  Wajid  in- 
formed a prison  counselor  that  they  were 
unable  to  locate  Loughlin’s  relatives.  The 
counselor  reportedly  asked  if  Jebamani 
had  checked  “old  DIN  numbers”  for  past 
incarcerations. 

“Interest  piqued,  Wajid  then  opened 
Loughlin’s  file,  selected  one  of  the  search 
options  - option  no.  6,  which  searches 
other  DIN  numbers  for  the  inmate  - and 
immediately  found  contact  information  for 
Loughlin’s  daughter,”  the  Court  of  Claims 
wrote.  Wajid  notified  Jebamani,  who  said 
he  was  not  aware  of  a search  function  that 
would  reveal  old  DIN  numbers. 

Loughlin’s  family  first  learned  of  his 
death  in  September  2011.  His  body  was 
exhumed  and  re-buried  in  accordance  with 
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the  family’s  wishes,  as  he  was  Catholic  and 
not  Jewish.  His  children  then  filed  a claim 
against  the  state,  alleging  prison  officials 
had  violated  their  right  of  sepulcher. 

The  Court  found  no  material  facts  in 
dispute  and  concluded  that  “the  dispositive 
question  ...  is  whether  defendant’s  em- 
ployees acted  with  reasonable  diligence”  in 
attempting  to  locate  Loughlin’s  next  of  kin. 

Noting  that  Imam  Wajid  said  it  was 
“easy”  to  locate  the  daughter’s  contact  in- 
formation, the  Court  of  Claims  held  that 
“Defendant’s  employees  did  not  exercise 
reasonable  efforts  to  locate  Loughlin’s  next 
of  kin,”  and  “ [a]  ny  reasonable  inquiry  would 
have  revealed  the  contact  information  for 
his  daughter  stored  in  defendant’s  records, 
a mere  mouse-click  away.  That  negligence 
was  the  sole  proximate  cause  of  his  being 


WHEN  PRISONERS  AT  THE  MARICOPA 

County,  Arizona  jail  lined  up  for 
chow  on  April  15, 2015,  they  were  in  for  a 
surprise  - helping  to  serve  the  midday  meal 
was  former  Playboy  model  and  Baywatch 
TV  star  Pamela  Anderson. 

Anderson  visited  the  jail  at  the  in- 
vitation of  infamous  Maricopa  County 
Sheriff  Joe  Arpaio  to  help  promote  his 
2013  decision  to  remove  meat  products 
from  prisoners’  meals.  Anderson,  a long- 
time vegetarian  and  spokeswoman  for  the 
animal  rights  group  People  for  the  Ethical 
Treatment  of  Animals  (PETA),  offered  her 
support  for  the  meat-free  diet. 

“I  believe  people  can  be  rehabilitated 
from  the  inside  out,”  she  said  in  a statement. 
“Jails  are  full  of  people  wanting  to  change, 
to  make  amends,  to  learn  healthier  habits 
and  understand  compassion  and  empathy.” 

“When  we  heard  about  the  vegetarian 
jail  in  Maricopa  County,  that’s  8,300  people 
a day  not  eating  meat  and  it’s  a wonderful 
example  for  other  jails  around  the  country 
that  could  have  health  impacts  on  the 
inmates  as  well  as  saving  taxes,”  PETA 


buried  without  the  knowledge  of  his  family.” 

The  Court  therefore  granted  summary 
judgment  on  the  issue  of  liability  and  ordered 
a damages  trial.  Following  that  trial,  on  De- 
cember 11,2014  the  Court  awarded  $75,000 
to  each  of  Loughlin’s  two  children  who 
served  as  administrators  of  his  estate,  noting 
that  “the  improper  handling  of  a decedent’s 
body  necessarily  involves  emotional  trauma 
to  the  next  of  kin  - emotional  damages  are 
explicitly  presumed  without  requiring  the 
expert  testimony  in  support  of  such  a claim 
that  would  be  required  in  every  other  case.” 

The  Court  declined  to  award  additional 
damages  based  on  the  prison’s  decision  to 
bury  Loughlin  in  a Jewish  service.  See: 
Estate  of  Loughlin  v.  New  York,  NY  Court 
of  Claims,  UID  No.  2014-029-057,  Claim 
No.  121996.  P 


senior  vice  president  Dan  Mathews  told 
ThinkProgress.“[I]t’s  an  efficient  wonderful 
program  and  we  believe  that  prisoners  are 
the  ideal  crowds  to  learn  about  a less  violent 
diet  and  a more  healthful  diet.” 

ThinkProgress  called  the  media  event 
“a  new  low  for  PETA.” 

For  his  part,  Sheriff  Arpaio  touted  an 
estimated  $200,000  in  annual  savings  to 
taxpayers  generated  by  taking  meat  off  the 
jail’s  menu. 

“I  don’t  know  why  every  other  jail  and 
prison  wouldn’t  want  to  copy  what  we’ve 
accomplished  here,”  Arpaio  said.  “It  works 
on  every  level:  financially  for  the  taxpayer, 
health-wise  for  the  inmate.” 

A Sheriff’s  Office  press  release  cited 
other  “benefits”  of  the  vegetarian  diet  forced 
on  prisoners,  including  “reduced  electricity 
costs,  not  having  to  tailor  a variety  of  meals  to 
suit  different  religious  convictions  and  other 
special  requests,  and  providing  healthier  meals 
that  don’t  spoil  as  quickly  as  animal  products.” 

However,  not  everyone  spoke  highly 
of  the  new  menu.  A Fox  television  reporter 
had  commented  during  a prior  visit  to  the 
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jail  that  the  soy  in  a stew  resembled  “wood 
chips”  and  the  carrots  were  brown. 

“Oh,  that’s  probably  just  dirt,”  Arpaio 
responded.  “Don’t  worry  about  that.” 

Meals  in  the  Maricopa  County  jail 
system  have  also  been  the  target  of  prisoner 
protests.  AZFamily.com  reported  on  Febru- 
ary 13, 2014  that  the  new  vegetarian  menu 
sparked  a hunger  strike  at  the  Estrella  Jail. 
Prisoners  complained  that  their  meals  were 
similar  to  dirt,  dog  food  and  dog  excrement, 
prompting  Arpaio  to  retort,  “They  ought  to 
shut  up  and  eat  what  they  have.”  [See:  PLN, 
Nov.  2014,  p.56] . 

Despite  the  orchestrated  media  event, 
Arpaio  remains  one  of  the  most  reviled  law 
enforcement  officials  in  the  nation  by  his  crit- 
ics, who  have  long  complained  about  the  harsh 
conditions  at  his  jails,  a disturbing  number  of 
prisoners  who  have  died  in  custody  follow- 
ing use  of  force  incidents  involving  guards, 
his  practice  of  retaliating  against  people  who 
disagree  with  him,  and  his  anti-immigrant  bias 
and  racial  targeting  of  Hispanics. 

In  the  past,  Arpaio  has  been  con- 
demned by  Amnesty  International  and  the 
ACLU  for  his  poor  treatment  of  prisoners, 
and  in  2008  a federal  district  court  ruled 


that  Arpaio’s  jails  failed  to  meet  consti- 
tutional standards  in  several  key  areas, 
notably  “quality  of  food,  inmate  access  to 
recreation  areas,  temperatures  in  which 
inmates  taking  psychiatric  medication  are 
held,  and  the  quality  and  availability  of 
medical  and  mental-health  care,”  according 
to  AZCentral. 

And  despite  Arpaio’s  boast  of  the 
money  being  saved  by  the  vegetarian  meals, 
Maricopa  County  taxpayers  remain  on 
the  hook  for  millions  in  pay-outs  to  settle 
wrongful  prosecution  lawsuits  as  well  as 
death  and  injury  claims  filed  by  prisoners 
and  their  families,  plus  at  least  $21.9  mil- 
lion to  institute  court-ordered  reforms  to 
correct  Arpaio’s  racial  profiling  of  Latinos. 
Asked  to  compare  the  $200,000  in  meal 
savings  with  the  millions  the  county  must 
spend  to  comply  with  the  court  order, 
Arpaio’s  press  conference  with  Pamela 
Anderson  came  to  an  end. 

“We  won’t  be  getting  into  that  today, 
thanks  very  much,”  Arpaio  said. 

Sheriff  Arpaio  is  currently  facing  con- 
tempt hearings  in  federal  court  for  failing 
to  follow  the  court’s  orders  in  the  racial 
profiling  case. 


Sources:  www.abcl5.com , www.news. 
yahoo.com , www.myfoxphoenix.com,  www. 
azfamily.com,  www.thinkprogress.org,  www. 
usnews.com,  http://newsfeed.time.com,  www. 
daily  mail.  co.  uk,  www.  azcentral.  com 


BUSINESS  DIRECTORY  with  RATINGS 

1QQD+  LISTINGS:  all  businesses  and  services  are 
reviewed  regularly  and  rated  by  the  publisher  based 
an  feedback  frum  inmates. 

Pen  Pal  Listings  Sexy  Phutus 

Centerfold  Pages  (Ndh  Nu«  Photo  Sellers 

Catalogs  tu  Order  Major  Sport  Schedules 
Magazine  Sellers  Articles,  Tips  B Facts 
LGBT  Section  Published  Twice  A Year 

Criminal  Justice  News  Softcover,  8x10, 300+  pgs. 

only$17.99  Freebird  Publishers 

plus  $7  s/h  priority  tracking  box  541,  North  Dighton,  MA  02764 

No  Order  Form  Needed:  Diane@FreebirdPublishers.com 

Clearly  write  on  paper  _ , 

8c  SEND  WITH  PAYMENT  www.FreebirdPubhshers.com 

OF  $24.99  to:  www.lnmateShopper.com 


Legal  Services  for  California  Inmates: 

APPEALS 

WRITS  OF  HABEAS  CORPUS 

Civil  Rights  Litigation 
Catastophic  Injury/Excessive  Force 
Money  Management 
Gang  Issues 
Transfers 


CIVIL  RIGHTS-SECTION  1983-FEDERAL  AND  STATE 
APPEALS  AND  WRITS-  ONLY  COMPLEX  AND  UNIQUE  CASES 
PRISON-TRANSFER-DISCIPLINE-VISITING-CLASSIFICATION-HOUSING 
PROP.  36  RE-SENTENCING-3  STRIKES-MEDICAL-PAROLE  HEARINGS 

OUR  CLIENTS  GO  HOME,  HOW  ABOUT  YOU? 

Please  submit  a single  page  summary  of  your  case.  Due  to  the  volume,  we 
cannot  return  documents  or  respond  to  all  inquires.  We  are  not  a low  cost  or 
pro  bono  law  firm,  but  if  you  want  results,  write  us. 


P.O.  BOX 
25001 

FRESNO,  CA 
93729 


William  jJSchmidt 

ATTORNEY  LAW,  P.C. 

911CIVILRIGHTS@GMAIL.COM 

559.261.2222  (clients  only  collect) 


Prison  Legal  News 


47 


November  2015 


Utah  Sex  Offender  Prison  Population  Grows  under 
Harsher  Laws  while  Treatment  Programs  Lag 


Fueled  by  the  notion  “once  a preda- 
tor,  always  a predator,”  harsher  laws 
have  flooded  Utah  state  prisons  with  sex 
offenders  sentenced  to  longer  and  longer 
prison  terms,  while  funding  for  sex  offender 
treatment  programs  has  remained  static. 
The  dilemma  has  state  lawmakers  in  a bind, 
caught  between  finding  ways  to  reduce  the 
state’s  growing  prison  population  and  still 
taking  the  politically  popular  approach  of 
appearing  to  be  tough  on  sex  offenders  by 
locking  them  up  with  only  limited  access 
to  treatment. 

The  eventual  result,  warned  one  mem- 
ber of  Utah’s  Board  of  Pardons  and  Parole, 
will  be  releasing  everyone  except  murderers 
and  sex  offenders  due  to  a lack  of  space  in 
prison  for  anyone  else. 

According  to  research  compiled  by 
the  Pew  Charitable  Trusts,  sex  offenders 
now  make  up  one-third  of  Utah’s  prison 
population  - the  single  largest  group 
of  prisoners  in  state  prisons,  and  nearly 
double  the  number  of  sex  offenders  im- 
prisoned since  1996.  Yet  during  that  same 
time  period,  the  state’s  II  million  annual 
allocation  for  its  sex  offender  treatment 
unit  containing  200  beds  has  remained 
unchanged. 

In  2012,  Utah  lawmakers  passed  tough 
new  laws  that  included  mandatory  5-,  10- 
and  25-years-to-life  sentences  for  child 
rape.  They  also  imposed  harsh  penalties 
on  other  child-related  sex  crimes,  includ- 
ing aggravated  sexual  abuse  of  a child  and 
sexual  abuse  of  a child,  now  the  top  two 
offenses  committed  by  Utah  state  prison- 
ers. Both  were  classified  as  felonies  under 
the  new  laws. 

The  harsh  sentences,  which  have 
helped  to  fill  up  the  prison  system,  exist 
despite  data  which  shows  that  78%  of  sex 
offenders  in  Utah  had  no  prior  convictions. 

“Our  culture  has  a very  strict  credo,  a 
moral  sense,  of  what  is  appropriate  sexually 
and  what  is  not  appropriate  sexually,”  said 
state  Rep.  Eric  Hutchings.  “That  may  be 
why  we  incarcerate  a little  bit  more.” 

Hutchings  noted  that  a belief  that  sex 
offender  treatment  is  ineffective  has  con- 
tributed to  the  trend  of  imposing  tougher 
sentences.  “The  mind-set  for  a long  time  has 


by  Mark  Wilson  and  Christopher  Zoukis 

been,  what  are  we  going  to  get  by  putting 
this  money  into  treatment?  Why  not  focus 
instead  on  mandatory  minimum  sentences 
and  keeping  these  people  locked  away?” 
he  added. 

In  reality,  however,  sex  offenders  are 
less  likely  to  reoffend  than  non-sex  of- 
fenders, according  to  a 2003  Bureau  of 
Justice  Statistics  report.  Just  5.3%  of  all  sex 
offenders  - and  an  even  smaller  3.3%  of 
child  molesters  - were  rearrested  for  a sex 
crime  within  three  years  of  being  released, 
the  report  found. 

Similarly,  a Utah  study  determined  that 
20%  of  sex  offenders  who  completed  treat- 
ment returned  to  prison  within  one  year, 
compared  to  42%  who  did  not  complete 
treatment.  And  the  majority  of  both  groups 
were  reincarcerated  due  to  parole  violations, 
not  for  committing  new  crimes. 

Investing  in  treatment  and  supervision 
resources  is  critical,  said  Jonathan  Ririe,  a 
Utah  psychologist  who  treats  sex  offenders 
in  the  community.  “The  reality  is  we  are 
talking  about  a very  large  group  of  people 
at  the  prison  who  are  someday  going  to  get 
released,”  he  noted. 

“Our  statutory  scheme  makes  it  so 
that  sex  offenders  go  to  prison,”  Salt  Lake 
City-based  defense  attorney  Mark  Moffat 
told  a meeting  of  the  Utah  Commission  on 
Criminal  and  Juvenile  Justice  sentencing 
subcommittee.  “And  they  end  up  serving 
just  a ton  of  time  where  we  have  an  excel- 
lent prison-based  sex  offender  treatment 
program  that  works  in  its  ability  to  combat 
recidivism,  but  there’s  been  no  funding  for 
that  for  years.” 

In  2014,  the  Commission  presented  18 
recommendations  for  the  Utah  legislature 
to  consider  with  respect  to  reducing  the 
rate  of  the  state’s  prison  population  growth, 
but  none  had  anything  to  do  with  how  the 
state  handles  sex  offenders  - the  largest 
single  category  of  prisoners.  The  problem, 
critics  said,  is  that  Utah  lawmakers  who 
just  a few  years  ago  passed  tough  new  laws 
against  sex  crimes  don’t  want  to  appear  to 
be  backpedalingby  devoting  more  resources 
to  treatment,  despite  evidence  that  shows 
treatment  is  effective. 

“We’ve  now  had  enough  time  to  track 


these  other  programs  around  the  nation 
and  know  if  these  programs  are  going  to 
make  a difference,”  said  Hutchings.  “And 
the  answer  is  yes,  they  will.  Now  it’s  a 
matter  of  determining  the  way  to  do  it 
to  have  the  safest  results  for  the  citizens 
of  Utah.” 

“It’s  a difficult  policy  area,  and  one 
that  everyone  seems  to  have  some  type  of 
opinion  on  and  thought  on,”  stated  Com- 
mission on  Criminal  and  Juvenile  Justice 
executive  director  Ron  Gordon.  “As  we 
approach  that  population  of  offenders, 
I hope  our  approach  would  be  the  same 
as  with  all  other  populations.  There  are  a 
number  of  different  considerations  that 
have  to  take  place,  and  I hope  we  don’t 
shy  away  from  any  of  them  just  because  it 
might  be  tough.” 

Utah’s  prison-based  sex  offender 
treatment  is  an  18-month  program  with 
a limited  number  of  beds.  There  is  often  a 
waiting  list  and,  in  some  cases,  offenders 
may  be  kept  in  prison  longer  in  order  to 
complete  treatment. 

“That’s  been  a constant,  really,  for  every 
public  hearing  and  in  the  more  targeted 
hearings  with  prosecutors  and  victims’  ad- 
vocates, prisoner  advocates,  everyone,” 
said  Gordon.  “They’re  all  advocating  for 
increased  treatment  opportunities.” 

Devoting  more  resources  to  treatment, 
however,  will  not  stem  the  influx  of  sex  of- 
fenders facing  longer  prison  terms  under 
the  harsher  laws,  warned  Clark  Harms, 
a member  of  the  Utah  Board  of  Pardons 
and  Parole. 

“I’m  not  saying  that  we  ought  not  to 
punish,”  he  told  the  subcommittee.  “But 
Pm  saying  that  [sentences  of]  25  to  life, 
or  even  a presumption  of  15  years  to  life 
on  regular  first-degree  felony  sex  offenses, 
you’re  going  to  have  to,  eventually,  the 
board  is  going  to  get  to  a point  where  we 
have  to  start  letting  everyone  else  out  be- 
cause all  we  have  room  for  are  murderers 
and  sex  offenders.” 

“If  that’s  where  we  want  to  be,”  Harms 
added,  “fine.” 

Sources:  www.sltrib.com,  www.deseret- 
news.com 


November  2015 


48 


Prison  Legal  News 


States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  intrastate  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Kansas , Mississippi  and  Montana  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  excessively  high  phone  rates.  Although  the  FCC  voted  last  year 
to  cap  the  costs  of  interstate  (long  distance)  prison  calls,  which  went  into  effect  on  February  1 1 , 2014, 
the  order  does  not  currently  apply  to  intrastate  (in-state)  calls.  An  estimated  92%  of  prison  phone  calls 
are  in-state.  This  is  an  opportunity  to  ask  DOCs  to  forgo  commissions  and  ensure  their  prison  phone 
contracts  are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mainly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs.  Lower  prison  phone  rates  should  apply  not  just  to  long  distance  calls  but  also  to  in-state 
calls.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison  Phone  Justice’s 
website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Kansas:  Receives  a 68.2%  kickback  from  Embarq  Payphone  Services,  Inc.  (CenturyLink).  Charges 
$2.70  for  a 15-minute  intrastate  collect  or  prepaid  call.  The  DOC’s  current  contract  expires  January 
31, 2016.  Contacts:  Secretary  Ray  Roberts,  714  S.W.  Jackson,  Ste.  300,  Topeka,  KS  66603;  phone: 
785-296-0183,  fax:  785-296-0014,  email:  kdocpub@doc.ks.gov.  Governor  Sam  Brownback,  300  S.W. 
Tenth  Ave.,  Suite  241S,  Topeka,  KS  66612-1590;  phone:  785-296-3232,  hearing  impaired  phone: 
800-766-3777,  fax:  785-368-8788,  email:  https://governor.ks.gov/serving-kansans/constituent- 
services/legislation-and-policy-issues  (use  online  form). 

Mississippi:  Receives  a 60%  kickback  from  Global  Tel*Link.  Charges  $5.70  for  a 15-minute  intra- 
state call.  The  DOC’s  current  contract  expires  in  January  2016.  Contacts:  Commissioner  Marshall 
L.  Fisher,  633  North  State  Street,  Jackson,  MS  39202;  phone:  601-359-5600,  fax:  601-349-5680. 
Governor  Phil  Bryant,  P.O.  Box  139,  Jackson,  MS  39205;  phone:  601-359-3150,  fax:  601-359-3741, 
email:  www.governorbryant.com/contact  (use  online  form). 

Montana:  Receives  a 25%  kickback  from  Telmate,  LLC.  Charges  $2.04  for  a 15-minute  intrastate 
call.  The  DOC’s  current  contract  expires  on  January  31, 2016.  Contacts:  Director  Mike  Batista,  5 S. 
Last  Chance  Gulch,  P.O.  Box  201301,  Helena,  MT  59620-1301;  phone:  406-444-3930,  fax:  406-444- 
4920,  email:  http://cor.mt.gov/ContactUs  (use  online  form).  Governor  Steve  Bullock,  P.O.  Box  200801, 
Helena,  MT  59620-0801;  phone:  406-444-3111,  fax:  406-444-5529,  email:  https://governor.mt.gov/ 
Home/Contact/shareopinion  (use  online  form). 
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California:  Ex-Prisoners  on  Community  Supervision 
Secure  Major  Voting  Rights  Victory 

by  Lonnie  Burton 


Tens  of  thousands  of  convicted  fel- 
ons  in  California  will  have  their  voting 
rights  restored  after  Secretary  of  State  Alex 
Padilla  announced  he  will  not  pursue  an  ap- 
peal of  an  Alameda  County  Superior  Court 
ruling  that  struck  down  an  edict  issued  by 
former  Secretary  of  State  Debra  Bowen, 
which  directed  county  clerks  to  deny  the 
right  to  vote  to  certain  offenders. 

“If  we  are  serious  about  slowing  the 
revolving  door  at  our  jails  and  prisons,  and 
serious  about  reducing  recidivism,  we  need 
to  engage  - not  shun  - former  offenders,” 
Padilla  said  in  announcing  his  decision. 
“Voting  is  a key  part  of  that  engagement;  it 
is  part  of  a process  of  becoming  vested  and 
having  a stake  in  the  community.” 

Padilla’s  decision  not  to  challenge  the 
court  ruling  means  that  low-level  felons 
serving  sentences  under  the  community 
supervision  provisions  of  the  state’s  2011 
Criminal  Justice  Realignment  Act  will  now 
be  eligible  to  vote.  An  estimated  58,000 
offenders  are  serving  their  sentences  under 
the  Realignment  Act,  though  officials  noted 
that  number  includes  underage  offenders 
and  non-citizens  who  are  barred  from  voting. 

The  announcement  marked  a victory 
for  the  ACLU  and  League  of  Women 
Voters  of  California,  which  along  with 
other  groups  had  filed  the  successful  lawsuit 
challenging  the  constitutionality  of  Bowen’s 
edict.  Bowen  appealed  the  superior  court’s 
landmark  decision  striking  down  her  anti- 
voting directive,  but  left  office  at  the  end  of 
2014  under  term  limits. 
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On  August  14,  2015,  Padilla  filed  a 
motion  to  withdraw  the  appeal.  “I  believe 
it’s  the  right  thing  to  do,”  he  said.  “Civic 
engagement  and  participation  in  the  elec- 
toral process  can  be  an  important  factor 
helping  former  offenders  reintegrate  into 
civil  society.” 

The  controversy  had  its  roots  in  Cali- 
fornia’s Realignment  Act,  which  forced 
the  state  to  make  significant  changes  to  its 
prison  system  to  relieve  severe  overcrowding 
as  a result  of  the  Plata  v.  Brown  and  Cole- 
man v.  Brown  class-action  lawsuits.  [See: 
PAW  July  2011,  p.lj.The  Act  provided  for 
the  release  of  low-level  felons  into  county- 
based  supervision  programs. 

After  the  law  was  passed,  former  Sec- 
retary of  State  Bowen  issued  an  18-page 
directive  to  county  officials  across  California 
informing  them  that  offenders  on  mandato- 
ry supervision  and  post- release  community 
supervision  were  ineligible  to  vote  because 
those  types  of  release  were  “functionally 
equivalent  to  parole,”  and  California  law 
prohibits  parolees  from  voting. 

The  ACLU  and  League  of  Women 
Voters  claimed  that  Bowen  illegally  disen- 
franchised tens  of  thousands  of  Californians 
who  were  eligible  to  vote  unless  they  were 
“imprisoned  or  on  parole  for  conviction  of  a 
felony.”Because  the  state  legislature  created 
mandatory  supervision  and  post-release 
community  supervision  as  alternatives  to 
parole  for  low-level,  non-serious  felonies, 
the  organizations  argued,  offenders  on 
those  types  of  supervision  were  neither 
imprisoned  nor  on  parole,  and  therefore 
eligible  to  vote. 

In  a landmark  27-page  decision  issued 
on  May  7, 2014,  Alameda  County  Superior 
Court  Judge  Evelio  Grillo  agreed,  finding 
that  offenders  on  mandatory  supervision 
and  post-release  community  supervision 
have  “the  same  right  to  register  to  vote  and 
to  vote  as  all  other”  Californians.  Further, 
the  court  issued  a broad  writ  of  man- 
date requiring  the  state  to  allow  those  in 
community-based  supervision  programs  to 
vote  and  to  update  voter  education  and  reg- 
istration materials  to  reflect  the  new  policy. 

“There  is  nothing  in  the  language  of  the 
Realignment  Act  indicating  the  Legislature 


intended  ‘parole’  to  apply  to  noncustodial 
supervision,”  Grillo  wrote.  “The  court  finds 
the  Secretary’s  ‘functional  equivalency’ 
analysis  unsound  and  lacking  legal  support.” 
Grillo  further  held  that  Bowen’s  directive 
stating  that  mandatory  supervision  and 
post-release  community  supervision  were 
the  “functional  equivalent”of  parole  lacked 
any  authority  in  statute,  case  law  or  the 
legislative  history  of  the  Realignment  Act. 

In  addition,  the  ruling  noted  that 
because  the  state  legislature  used  different 
words  in  describing  the  new  types  of  com- 
munity supervision,  the  programs  could 
not  be  considered  “parole”  by  definition. 
“When  different  words  or  phrases  are  used 
in  the  same  connection  in  different  parts 
of  a statute,  it  is  presumed  the  Legislature 
intended  a different  meaning,”  Grillo  said. 

Finally,  the  court  held  that  even  if  the 
case  were  a close  call,  California  law  requires 
the  presumption  in  favor  of  the  right  to 
vote.  See:  Scott  v.  Bowen , Secretary  of  State 
of  California,  Alameda  County  Superior 
Court  (CA),  Case  No.  RG14-712570. 

“Democracy  functions  best  when  the 
largest  number  of  citizens  possible  par- 
ticipate, including  formerly  incarcerated 
people,”  declared  Dorsey  Nunn,  executive 
director  of  the  San  Francisco-based  advo- 
cacy group  All  of  Us  or  None,  which  joined 
in  the  lawsuit. 

Padilla’s  decision  to  abandon  the  state’s 
appeal  “sends  the  nation  a message  that 
California  will  not  stand  for  discrimination 
in  voting  and  that  he  will  fight  to  protect  the 
right  to  vote  for  all  eligible  Californians,” 
ACLU  spokeswoman  Anna  Castro  said  in 
a statement. 

Not  everyone  hailed  Padilla’s  pro- 
nouncement, though.  The  chairwoman  of 
Crime  Victims  United  of  California,  Har- 
riet Salarno,  called  it  a wrong  move. 

“With  [the  felons]  voting  and  with 
some  of  the  things  that  we  have  on  the 
ballot  - that  will  harm  us  on  public  safety,” 
she  opined. 

Padilla’s  decision  not  to  pursue  the 
appeal  of  Judge  Grillo’s  ruling  came  just 
two  days  before  the  50th  anniversary  of  the 
federal  Voting  Rights  Act  of  1965,  which 
banned  racial  discrimination  in  voting. 
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“It  is  not  lost  on  me  that  persons  of  “This  vote  that  we  are  talking  about  The  Washington,  D.C. -based  Sentenc- 

color  are  disproportionately  represented  in  is  not  just  simply  a vote  that  belongs  to  ing  Project  estimates  that  around  six  million 
correctional  institutions  and  that  undeni-  incarcerated  or  formerly  incarcerated  people  in  the  United  States  are  unable  to 
able  disparities  exist,” Padilla  said.  “It  is  not  people,”  Dorsey  Nunn  added.  “It’s  a vote  vote  due  to  felony  convictions. 
lost  on  me  that  many  states  in  our  nation  that  belongs  to  our  families,  to  our  children, 

are  advancing  legislation  to  roll  back  our  that  was  fought  for  and  bled  for  by  people  Additional  sources:  www.sacbee.com, 
voting  rights,  not  just  for  former  offenders  of  color.  So,  to  me,  today  is  an  excellent  day,  www.  contracostatimes.  com,  www.  mother- 
but  for  all  voters.”  and  it’s  an  excellent  start.”  jones.com 

ACLU  Prompts  Kansas  Jail  to  Change  Religious  Meals,  Mail  Policies 

by  Joe  Watson 

Prisoners  at  the  Allen  County  director  of  the  ACLU  Foundation  of  The  Allen  County  jail  and  the  ACLU 
jail  in  Iola,  Kansas  had  been  forced  to  Kansas.  Bonney,  in  a letter  addressed  crossed  paths  again  when  a prisoner  noti- 
violate  their  religious  beliefs  or  go  hungry  to  Allen  County  officials,  described  the  fied  the  ACLU  in  April  2014  that  the  jail 
until  the  ACLU  persuaded  jail  officials  to  policy  as  unconstitutional  because  it  did  not  allow  subscriptions  to  magazines 
honor  the  U.S.  Constitution.  required  prisoners  to  “choose  between  Qr  newspapers.  In  response  to  a prisoner’s 

According  to  the  jail’s  former  poli-  starvation  and  remaining  true  to  their  request  form,  a jail  official  wrote,  “[t]he 

cies  on  meals,  per  the  prisoner  handbook,  religious  creeds.”  jail  does  not  allow  newspapers  or  maga- 

“No  one  will  be  allowed  to  have  special  While  Allen  County  attorney  Alan  zines  no  exceptions!!!!!!!” 

food  for  diets  based  on  religious  or  other  Weber  said  the  policy  in  the  handbook  was  However,  after  Bonney  sent  another 

related  reasons.  You  can  simply  choose  old  and  agreed  to  remove  it,  he  claimed  that,  letter  to  the  county,  informing  them  that 

not  to  eat.”  for  at  least  two  decades,  not  a single  prisoner  such  a policy  violates  the  First  Amendment, 

Such  a policy,  of  course,  violates  state  had  made  a special  food  request  based  on  the  county  again  relented.  PI 

and  federal  laws  that  require  correctional  religious  preferences. 

facilities  to  accommodate  prisoners’ reli-  “I’ve  been  here  20  years  and  it’s  not  Sources:  Associated  Press,  https://acluka.nsas. 

gious  beliefs,  noted  Doug  Bonney,  legal  happened,”  he  said.  org 
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Jails:  Time  to  Wake  Up  to  Mass  Incarceration  in  Your  Neighborhood 


Jails  admit  nearly  12  million  people  every 
year.  Yet  they  are  largely  off  the  radar  of  crit- 
ics of  mass  incarceration.  However,  as  a new 
report  by  Vera  Institute  and  actions  by  activists 
around  the  country  demonstrate,  jails  matter. 

In  February  2015,  the  MacArthur 
Foundation  launched  a 175  million  grant 
initiative  to  support  counties  and  cities  in 
developing  strategies  to  reduce  jail  popula- 
tions. Julia  Stasch,  MacArthur’s  president, 
noted  that  “jails  are  where  our  nation’s 
incarceration  problem  begins  [and]  too 
often  serve  as  warehouses  for  those  too 
poor  to  post  bail,  nonviolent  offenders,  or 
people  with  mental  illness. "The  MacArthur 
initiative  represents  a belated  awakening 
to  the  reality  that  jails  are  the  local  face  of 
mass  incarceration  and,  in  many  places,  the 
New  Jim  Crow. 

To  date,  popular  knowledge  about  jails 
has  remained  a compendium  of  scenes  from 
“Cops,”  MSNBC’s  “Lockup”  or  the  pics 
circulated  by  Mugshots.com  on  their  web- 
site and  their  widely-distributed  magazine. 
But  the  critical  lens  is  widening.  Even  small 
Midwestern  towns  are  taking  action. 

On  February  23, 2015,  the  city  coun- 
cil of  Urbana,  Illinois  passed  a resolution 
condemning  mass  incarceration.  The  reso- 
lution went  on  to  urge  their  county  board, 
currently  debating  a much  contested  $32 
million  jail  proposal,  to  stop  jail  planning 
until  funding  was  mobilized  to  alternatives 
to  incarceration. 

As  a recent  major  report  by  the  Vera 
Institute  asserts,  “jails  matter.” 

The  sheer  scale  of  jail  operations  sup- 
ports this  argument.  According  to  the  Vera 
report,  in  2013  there  were  nearly  12  million 
admissions  to  jails,  almost  double  the  1980 
figure  and  nearly  19  times  the  number  of 
prison  admissions.  While  at  a given  mo- 
ment jails  hold  only  about  30  percent  of 
the  nation’s  2.2  million  people  behind  bars, 
turnover  in  jails  is  much  faster,  resulting  in 
the  enormous  admissions  levels.  Virtually 
everyone  in  prison  is  serving  at  least  a year, 
but  the  average  jail  stay  in  2013  was  23  days. 
Paul  Wright,  editor  of  Prison  Legal  News, 
which  has  covered  the  issue  for  many  years, 
told  Truthout,  “In  some  ways,  jails  affect  a 
lot  more  people  than  prisons  do.” 

Part  of  the  impact  of  jails  is  that  they 


by  James  Kilgore 

are  everywhere  - almost  every  county  as 
well  as  many  cities  have  one.  They  range 
from  the  20,000-person  Los  Angeles 
County  facility  spread  across  eight  different 
sites  to  Mayberry-style  lockups  in  O’Brien 
County,  Iowa,  with  a capacity  of  44.  While 
the  actual  number  of  jails  hasn’t  grown 
appreciably  in  the  last  three  decades,  their 
populations  have  been  expanding  at  a me- 
teoric rate.  Per  capita  jail  incarceration  has 
risen  from  96  per  100,000  in  1983  to  a peak 
of  259  per  100,000  in  2007,  with  a slight 
decline  to  231  per  100,000  in  2013. This  ex- 
pansion in  jail  population  has  drained  huge 
levels  of  resources  from  local  government 
budgets.  Vera  states  that  $22  billion  went 
to  local  corrections  in  2011,  235  percent 
greater  than  1982  funding  levels. 

Behind  the  Population  Boom 

Several  factors  have  contributed  to 
rising  jail  populations.  First,  local  authori- 
ties have  adopted  harsher,  tough-on-crime 
policies  at  the  city  and  county  level.  The 
criminalization  of  poverty  has  led  the  way, 
often  under  the  banner  of  “zero  tolerance” 
approaches,  which  have  outlawed  survival- 
linked  activities.  Rules  against  selling  goods 
on  the  street  and  “aggressive”  panhandling 
have  left  vulnerable  populations  with  little 
legal  means  of  generating  income.  Silicon 
Valley  even  passed  an  ordinance  against 
living  in  a car,  while  Las  Vegas  prohibited 
sharing  food  in  public,  a blow  against  efforts 
to  feed  the  hungry  by  Food  Not  Bombs. 

In  addition,  the  flow  of  people  into 
county  jails  has  been  enhanced  by  aggres- 
sive, racialized  policing  largely  inspired  by 
the  war  on  drugs  and,  more  recently,  the 
war  on  immigrants.  In  the  early  1980s,  less 
than  10  percent  of  those  in  jail  faced  drug 
charges.  By  the  late  1980s,  after  Ronald 
Reagan  intensified  the  war  on  drugs,  the 
figure  rose  to  nearly  a quarter  of  jail  popula- 
tions, where  it  has  remained  since  that  time. 
Not  surprisingly,  this  has  disproportionately 
impacted  people  of  color.  In  fact,  the  New 
Jim  Crow  has  a local  face:  Although  Blacks 
make  up  only  14  percent  of  the  nation’s 
population,  they  comprise  36  percent  of 
the  jail  population. 

Second,  people  are  being  forced  to  stay 
in  jail  for  longer  periods  of  time.  Most  of 
those  admitted  to  jails  remain  incarcerated 


until  their  case  is  resolved.  Alternatively,  they 
gain  pretrial  release  via  posting  money  bail 
or  are  released  without  payment,  called  “on 
one’s  own  recognizance.”  One  feature  of  the 
post-1980,  tough-on-crime  revolution  has 
been  increased  application  of  money  bail. 
According  to  Vera,  in  1990,  money  bail  was 
being  set  in  53  percent  of  felony  cases.  By 
2006,  that  figure  had  jumped  to  70  percent. 
The  absolute  cost  of  bail  has  also  gone  up. 

According  to  the  Justice  Policy  In- 
stitute, the  average  bail  for  a person  with 
a felony  charge  in  a large  urban  area  rose 
by  $30,000  from  1992  to  2006.  As  the  use 
of  money  bail  has  gone  up,  pretrial  release 
rates  have  gone  down.  In  1990,  65  percent 
of  felony  defendants  were  released  while 
awaiting  trial,  compared  to  58  percent  in 
2006.  The  New  Jim  Crow  is  here  as  well. 

According  to  a Pre-Trial  Institute  study, 
African-Americans’  bail  averaged  35 
percent  higher  than  whites  with  similar 
charges.  Latinos’bail  was  15  percent  higher. 

Who's  in  Jail? 

While  the  stereotype  of  “jailbirds”may 
be  “hardened  criminals”  on  their  way  to 
Attica  or  Leavenworth,  the  vast  majority 
of  people  in  jails  are  guilty  of  one  thing: 
being  poor  and  vulnerable  in  a context 
where  social  services  are  on  the  decline. 
For  example,  people  with  mental  illnesses, 
mostly  those  who  do  not  have  medical  in- 
surance, frequently  end  up  in  jail  because  of 
a personal  crisis.  Although  exact  numbers 
of  people  with  mental  illness  in  jail  are  dif- 
ficult to  calculate,  a 2006  report  from  the 
Bureau  of  Justice  Statistics  estimated  that 
75  percent  of  women  and  63  percent  of  men 
in  jails  suffered  from  some  form  of  mental 
illness.  The  same  report  indicated  that  less 
than  20  percent  of  these  people  received 
treatment  for  their  conditions.  Another  in- 
vestigation in  2009  of 20,000  people  in  five 
different  jails  found  17  percent  fell  into 
the  category  of  serious  mental  illness.  To 
top  it  off,  according  to  a 2009  study  by  the 
Treatment  Advocacy  Center,  there  is  not  a 
single  county  in  the  United  States  where  a 
psychiatric  facility  holds  more  people  with 
mental  illness  than  the  county  jail. 

People  with  traffic  offenses  comprise 
another  large  cohort  of  those  in  jail,  par- 
ticularly those  charged  with  driving  on  a 
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suspended  license.  The  imprisonment  of 
these  individuals  is  closely  linked  to  the 
commercialization  of  local  incarceration,  and 
the  plethora  of  fees  and  fines  that  now  apply 
to  virtually  everyone  who  enters  the  criminal 
justice  system.  Recent  investigations  of  Fer- 
guson, Missouri  have  brought  this  situation 
to  light.  Research  by  lawyers  known  as  the 
Arch  City  Defenders  revealed  that  Fergu- 
son authorities  received  13  percent  of  total 
revenue  from  traffic  fines,  with  86  percent  of 
fines  levied  on  African-Americans. 

But  traffic  fines  are  not  the  only  aspect 
of  the  commercialization  of  incarceration. 
In  Benton  County,  Washington, jail  records 
obtained  by  an  NPR  study  show  that  a 
quarter  of  the  people  who  were  in  jail  for 
misdemeanor  offenses  had  simply  failed 
to  pay  court  fines  and  fees.  The  categories 
of  these  charges  have  multiplied  in  recent 
years,  often  venturing  into  the  realm  of  the 
inexplicable.  Oklahoma  Watch  recently 
posted  a list  of  charges  in  their  state.  They 
included  a fingerprinting  fee  of  $5,  an  $11 
charge  for  court  security  and  a $433  filing 
fee  for  someone  found  guilty  of  a DUI. 
In  some  parts  of  the  state,  if  a person  was 
arrested  in  a county  other  than  where  they 


were  charged,  they  had  to  pay  57  cents  per 
mile  to  be  transported  back  to  their  charg- 
ing county. 

Increasingly,  failure  to  pay  fines  results 
in  punishment  by  suspension  of  a person’s 
driver’s  license,  even  if  the  original  fine  had 
nothing  to  do  with  a traffic  offense.  Accord- 
ing to  a New  Jersey  report,  just  6 percent  of 
driver’s  license  suspensions  occurred  due  to 
a purely  traffic-related  offense.  Stories  from 
the  Center  for  Community  Alternatives 
(CCA)  point  out  that  suspending  a driver’s 
license  often  comes  as  a penalty  for  being 
in  arrears  with  child  support  payment. 
However,  interviewees  told  CCA  that  they 
often  continued  to  drive  after  suspensions  as 
they  needed  cars  to  get  to  work  and  trans- 
port family  members.  Eventually,  they  got 
pulled  over  by  the  police,  had  their  ID  run 
through  law  enforcement  computer  systems 
and  ended  up  facing  a charge  for  driving 
with  a suspended  license.  To  make  matters 
worse,  many  states  have  put  mandatory 
minimum  sentences  in  place  for  driving 
without  a license.  In  Washington  State,  a 
person  gets  10  days  in  jail  for  a first  offense 
and  90  days  for  the  second,  regardless  of 
mitigating  circumstances. 


Jail  Conditions,  Lack  of  Regulation 

Once  people  do  land  in  jail,  conditions 
are  often  horrific.  This  excerpt  from  a law- 
suit filed  on  behalf  of  people  incarcerated  in 
the  Ferguson  city  jail  sounds  like  something 
from  Abu  Ghraib: 

“They  are  kept  in  overcrowded  cells; 
they  are  denied  toothbrushes,  toothpaste 
and  soap;  they  are  subjected  to  the  constant 
stench  of  excrement  and  refuse  in  their 
congested  cells;  they  are  surrounded  by  walls 
smeared  with  mucus  and  blood;  they  are  kept 
in  the  same  clothes  for  days  and  weeks  with- 
out access  to  laundry  or  clean  underwear; 
they  step  on  top  of  other  prisoners,  whose 
bodies  cover  nearly  the  entire  uncleaned  cell 
floor,  in  order  to  access  a single  shared  toilet 
that  the  city  does  not  clean.” 

Though  conditions  vary  considerably 
across  jurisdictions,  the  situation  in  Fergu- 
son is  not  unusual.  Paul  Wright  maintains 
that  jails  often  lack  the  “oversight  and  ac- 
countability” applied  in  state  institutions.  In 
many  places,  sheriffs  operate  virtual  carceral 
fiefdoms  with  few  restrictions.  The  classic 
case  is  the  notorious  Sheriff  Joe  Arpaio 
from  Arizona’s  Maricopa  County.  “Sheriff 
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Jailing  the  Neighborhood  (cont.) 


Joe”  has  gained  a reputation  for  humiliating 
and  stigmatizing  people  in  his  custody.  In 
1993, he  setup  a tent  city  where  people  were 
incarcerated  in  tents  in  which  the  tempera- 
ture inside  reached  145  degrees  Fahrenheit. 
Arpaio  has  become  so  proud  of  the  jail  that 
the  county  even  ofFers  tours.  Arpaio  has 
also  implemented  clothing  changes,  forcing 
males  in  custody  to  wear  pink  underwear 
and  throwback  striped  uniforms. 

While  Arpaio  is  extreme,  many  big  city 
jails  like  Chicago’s  Cook  County,  Los  An- 
geles County  and  New  York’s  Rikers  Island 
are  constantly  under  fire  for  dehumanizing 
conditions.  Gregory  Roger,  who  spent 
11  years  in  Illinois  prisons  and  jails,  told 
Truthout, “Jails  are  hellholes. ’’While  assur- 
ing Truthout  he  didn’t  want  to  extol  prison 
conditions,  especially  in  the  isolation  units 
where  he  spent  six  years,  Roger  noted  that 
life  inside  Cook  County  meant  being  locked 
“in  monotonous  cell  blocks  with  little- to-no 
educational  programs,  recreational  activities 
or  even  access  to  books  and  newspapers.” 

Thomas  Parker,  a former  FBI  agent  who 
oversaw  an  investigation  into  the  Los  Angeles 
County  Sheriffs  Department,  described  what 
he  saw  in  Los  Angeles  County  jail  like  this:  “I 
have  never  experienced  any  facility  exhibiting 
the  volume  and  repetitive  patterns  of  violence, 
misfeasance  and  malfeasance.” 

Wright  maintains  the  controversial  view 
that  these  situations  are  not  an  accident.  “Jails 
are  deliberately  made  to  be  pretty  horrific 
places  in  order  to  induce  people  to  plead 
guilty, ”he  said.  More  than  90  percent  of  cases 
in  the  criminal  justice  system  never  come  to 
trial.  A resolution,  called  a plea  bargain,  is 
hatched  between  the  prosecution  and  the 
defense.  For  the  large  number  of  people  who 
can’t  manage  to  post  bail  before  their  case 
gets  to  court,  spending  long  periods  of  time 
in  an  uncomfortable  jail  setting  ratchets  up 
the  pressure  for  them  to  accept  a plea  bar- 
gain. After  several  months  in  a facility  like 
Cook  or  Los  Angeles  County,  people  forget 
about  the  long-term.  They  then  succumb  to 
a negotiation  to  end  their  temporary  jail  stay 
to  get  to  a prison  that  is  likely  to  have  much 
more  by  way  of  activities  and  provisions. 

Responding  to  the  Jail  Epidemic 

Jail  conditions  have  been  the  target 
of  a range  of  legal  actions,  with  cases  in- 
volving deaths  in  custody  and  contestation 


of  rules  that  allow  communication  via 
postcards  only. 

However,  some  local  jurisdictions  have 
begun  to  look  at  ways  to  reduce  jail  popula- 
tions rather  than  improving  jail  conditions. 
For  example,  New  York  authorities  have  re- 
laxed drug  laws  by  using  citations  instead  of 
arrests  and  removing  mandatory  minimums. 
This  contributed  to  a decline  in  drug  arrests, 
from  40,361  in  2008  to  29,960  in  2012. 

Another  area  of  focus  has  been  diver- 
sion programs  such  as  pretrial  services,  drug 
courts  and  mental  health  courts.  These  kick 
in  once  a person  is  arrested.  While  diver- 
sion programs  are  fairly  widespread,  their 
results  have  been  controversial.  The  Drug 
Policy  Alliance,  for  example,  claims  that  drug 
courts  don’t  produce  any  significant  positive 
change  and  still  maintain  a punitive  ethos. 
Many  of  these  diversions  rely  on  statistically- 
generated  risk  assessment  tools  to  determine 
eligibility  for  programs.  While  proponents 
argue  that  such  tools  are  evidence-based, 
critics  like  former  Fortune  Society  director 
Glenn  Martin  contend  that  they  contain  race 
and  class  bias,  thereby  reinforcing  existing 
disparities  in  the  criminal  justice  system. 

Other  jurisdictions  have  tried  re- 
allocating resources  from  corrections  to 
preventive  programs  designed  to  service 
people  before  arrest.  Places  like  San  Anto- 
nio, Texas  and  Peoria,  Illinois,  for  example, 
have  set  up  community-based  crisis  centers 
as  an  alternative  to  jail.  These  function  as 
a location  where  police  can  take  people 
experiencing  a mental  health  crisis  or  those 
who  are  overly  intoxicated  instead  of  taking 
them  to  jail.  In  many  communities,  both 
mental  health  facilities  and  detox  centers 
have  been  closed  due  to  budget  cuts. 

Another  type  of  preventive  action, 
particularly  in  areas  with  large  immigrant 
populations,  has  been  pressuring  local 
authorities  to  opt  out  of  the  federal  gov- 
ernment’s Secure  Communities  program. 
Under  Secure  Communities,  local  sheriffs 
agree  to  hold  undocumented  people  in  their 
custody  an  extra  48  hours  beyond  their 
release  time  while  immigration  authorities 
decide  whether  to  bring  them  into  federal 
custody.  In  practice,  many  jails  have  held 
people  in  this  status  for  far  longer  than  the 
mandated  48  hours,  effectively  amounting 
to  unlawful  imprisonment. 

Opposing  Jail  Construction 

In  some  areas,  rather  than  getting 
involved  in  delivering  programs,  activists 


have  mobilized  around  opposing  jail  con- 
struction projects  and  reallocating  money 
into  the  community. 

In  Los  Angeles,  Californians  United  for 
a Responsible  Budget  (CURB)  has  fought  a 
three-year  No  More  Jails  campaign  battle  to 
keep  the  County  Board  of  Supervisors  from 
funding  a multibillion- dollar  jail  renewal 
project.  CURB  has  fought  off  several  rounds 
of  proposals  before  the  board,  but  finally  lost 
part  of  the  battle  when  the  supervisors  passed 
a resolution  in  2014  allocating  $2  billion  to 
build  a number  of  new  facilities,  including  a 
$200  million  women’s  jail. 

The  Los  Angeles  campaign  has  raised 
issues  faced  by  many  anti-mass  incarceration 
activists  across  the  country.  In  many  places, 
sheriffs  and  state  corrections  are  now  recasting 
themselves  as  social  service  providers.  In  the 
Los  Angeles  case, jail  construction  proponents 
have  promoted  the  idea  of  “gender-responsive” 
institutions,  arguing  that  outdated  facilities 
are  built  on  an  old,  male-oriented  model 
that  doesn’t  sync  with  the  needs  of  women. 
Similar  “humanitarian”  arguments  have  been 
made  for  upgrading  mental  health  facilities 
in  the  jail.  CURB  activist  Mary  Sutton  op- 
poses this  course,  arguing  for  investment  in 
“rehabilitation,  housing  [and]  job  training.” 
She  said,  “These  are  much  more  effective 
ways  to  invest  in  the  community  and  create 
real  and  long-lasting  public  safety,  as  opposed 
to  dumping  poor  people,  mentally  ill  people 
and  people  of  color  in  jail.” 

Jail  building  was  also  a target  of  so- 
cial justice  activists  in  New  Orleans  after 
Hurricane  Ratrina.  The  storm  leveled  a 
county  jail,  which  held  6,500  people.  Law 
enforcement  came  forward  with  a proposal 
to  rebuild  and  restore  the  jail  population  to 
its  pre- Ratrina  levels.  However,  community 
activists  waged  a campaign  that  included 
popular  suggestions  as  to  how  the  money 
targeted  for  the  jail  could  best  be  spent. 
Thousands  of  people  brought  forward 
alternative  ideas  and  put  pressure  on  local 
authorities.  The  result  was  a scaled-down 
jail  of  just  1,500  beds  and  a lot  more  money 
going  to  social  programs. 

Anti-jail  activity  has  not  been  confined 
to  big  cities.  Organizations  like  Decarcerate 
Monroe  County  in  Bloomington,  Indi- 
ana; Stop  the  Jail  Committee  in  Beaufort 
County,  North  Carolina;  and  Champaign- 
Urbana  Citizens  for  Peace  and  Justice 
(CUCPJ)  have  waged  successful  campaigns 
to  halt,  shrink  or  slow  down  jail  construc- 
tion in  their  areas. 
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$10  Million  Lawsuit  Filed  against  Tennessee  Jail  in  Hanging  Death 

by  David  Reutter 


The  estate  of  a pre-trial  detainee 
who  hanged  himself  at  the  Robertson 
County  Detention  Facility  (RCDF)  in 
Springfield,  Tennessee  has  filed  a 110 
million  federal  lawsuit  alleging  deliberate 
indifference  to  his  serious  mental  health 
needs.  The  death  of  Matthew  Burns,  23, 
occurred  just  over  a year  after  the  U.S. 
Department  of  Justice  (DOJ)  issued  a let- 
ter stating  it  found  “a  pattern  or  practice  of 
constitutional  violations  in  RCDF’s  provi- 
sion of  mental  health  care.” 

Burns  was  arrested  for  allegedly  rob- 
bing a bank  in  September  2012.  At  the 
time  of  his  arrest,  his  family  notified  jail 
officials  that  he  had  “an  established  history 
of  mental  problems  [including]  drug  abuse, 
minor  legal  infractions,  and  both  self-abuse 
and  prior  suicide  attempts,”  the  complaint 
stated. 

His  family  asked  guards  “to  ensure 
that  he  did  not  attempt  a further  suicide 
effort.”  Yet  according  to  the  lawsuit,  Burns’ 
mental  health  condition  was  not  listed  in 
the  special  cautions  and  medical  section  of 
his  jail  intake  forms,  and  following  his  death 
the  sheriff’s  office  said  he  had  not  displayed 
any  signs  of  suicidal  tendencies. 

It  is  questionable,  however,  whether 
such  notations  or  signs  would  have  had  an 
impact  given  the  dismal  mental  health  care 
provided  to  detainees  by  RCDF  staff.  For 
example,  the  DOJ  found  the  sole  physician 
overseeing  medical  care  at  the  jail  spent  only 
two  hours  a week  at  the  facility. 

To  compensate,  “the  nursing  staff 
provide  clinical  care  that  exceeds  their 
licensure  and  training,”  the  DOJ  wrote. 
RCDF  allowed  “LPNs  - individuals  with 
little  or  no  mental  health  training  - to  both 
place  prisoners  on  and  remove  them  from 
suicide  watch.” 

Further,  the  DOJ’s  review  “revealed 
numerous  instances  where  RCDF  nurses 
removed  prisoners  from  suicide  watch 
after  prisoners  signed  contracts  essentially 
promising  not  to  harm  themselves.”  Such 
“contracts  for  safety”  have  “little  protec- 
tive validity”  for  “someone  with  suicide 


ideation  or  who  is  actively  suicidal,”  the 
DOJ  noted. 

Further,  “RCDF  uses  seclusions  and 
restraint  inappropriately  and  without 
necessary  safeguards  when  responding  to 
the  risk  of  suicide. ’’The  use  of  the  restraint 
chair  without  a doctor’s  order  was  a form  of 
“suicide  watch”  that  nurses  and  staff  at  the 
jail  utilized  regularly.  After  spending  hours 
in  the  chair,  prisoners  would  be  removed  but 
not  provided  with  a “face-to-face  evalua- 
tion by  the  physician”  or  “a  comprehensive 
mental  health  evaluation  or  ...  adequate 
treatment  plan.” 

Rather  than  providing  chronic  care 
to  prisoners  with  serious  mental  health 
problems,  RCDF  essentially  relied  on 
“therapeutic  lockdown,”  according  to  the 
DOJ.  The  psychiatric  nurse  regularly  took 
“two  to  three  weeks  ...  to  respond  to  a pris- 
oner referral.”  Finally,  the  physician  did  not 
review  prescribed  psychotropic  medications. 
“Instead,  the  psychiatric  nurse  essentially 
prescribes  and  manages  medications  for 
patients  with  mental  health  conditions, 
responsibilities  that  are  beyond  the  scope 
of  a nurse’s  training.” 

Burns  was  dropped  into  this  dysfunc- 
tional environment  at  the  jail  following  his 
arrest  and  hanged  himself  just  four  days 
later,  on  September  16, 2012.  He  died  the 
next  day  at  a hospital.  His  family  filed  suit 
against  Sheriff  Bill  Holt  and  jail  adminis- 
trator Tony  Crawford  in  September  2013 
- five  months  after  Robertson  County  en- 
tered into  a settlement  agreement  with  the 
DOJ  to  improve  medical  care  at  the  facility. 
[See:  PLN,  June  2015,  p.58]. 

“This  was  a nice  boy  who  had  a seri- 
ous mental  issue,”  said  the  estate’s  attorney, 
Ken  Burger.  “People  perceive  these  people 
as  trouble  makers  when  they  are  really  just 
suffering.  This  young  man  was  tormented, 
and  his  family  struggled  to  deal  with  it  on 
a daily  basis.” 

The  defendants  filed  a motion  for 
summary  judgment  in  the  lawsuit  in  April 
2015, which  remains  pending.  See:  Burns  v. 
Robertson  County , U.S.D.C.  (M.D.Tenn.), 


Case  No.  3:13-cv-00974.  FJ 

Sources:  Tennessean,  U.S.  Department  of 
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Prisoner  Admits  to  Scheme  to  Defraud  Catholic  Church, 
Gets  33  More  Months  in  Prison 


A PRISONER  SERVING  A LENGTHY  SEN- 

tence  for  a series  of  Pennsylvania  bank 
robberies  has  been  sentenced  to  additional 
time  in  federal  prison  after  perpetrating  a 
scheme  to  defraud  the  Catholic  Church 
by  falsely  accusing  priests  in  four  different 
cities  of  molesting  him,  in  one  case  while  he 
was  supposedly  a teenaged  runaway. 

Federal  officials  said  Shamont  Lyle 
Sapp,  51,  is  the  same  person  who  gained 
notoriety  in  2011  when  he  sued  comedians 
Jamie  Foxx  and  Tyler  Perry  for  II  million 
each,  falsely  claiming  that  they  stole  his  idea 
for  a movie  project  titled  “Skank  Robbers.” 

Sapp  hatched  his  scheme  against  the 
Catholic  Church  while  serving  time  from 
2005  to  2010,  authorities  said,  making  false 
claims  against  priests  in  Portland,  Oregon; 
Spokane,  Washington;  Covington,  Ken- 
tucky; and  Tucson,  Arizona.  According  to 
court  records,  Sapp  took  advantage  of  pend- 
ing bankruptcies  in  Catholic  dioceses  that 
he  researched  while  incarcerated. 

“In  two  of  his  fraudulent  claims,  [Sapp] 
accused  priests  who  already  had  been 
publicly  revealed  as  serial  sex  offenders,” 
Assistant  U.S.  Attorney  Stephen  Peifer 
wrote  in  a sentencing  memo.  “In  the  other 
two  claims,  [he]  named  totally  innocent 
men  with  long  periods  of  faithful  service 
to  the  church.” 

“I  plead  guilty,”  Sapp  told  U.S.  Dis- 
trict Court  Judge  Anna  J.  Brown  in 
Portland,  Oregon.  On  June  11, 2014,  Brown 
sentenced  Sapp  to  33  months  in  prison  on 
mail  fraud  charges;  she  also  ordered  him  to 
pay  170,000  in  restitution  to  the  Catholic 
Archdiocese  of  Portland. 

Prosecutors  recounted  Sapp’s  mis- 
deeds. While  serving  time  at  the  U.S. 
Penitentiary  in  Allenwood,  Pennsylvania 
in  2008,  he  filed  suit  against  Rev.  Thomas 
Laughlin  of  the  Portland,  Oregon  arch- 
diocese, who  was  the  first  of  Portland’s 
Catholic  clergy  to  be  convicted  of  sexually 
abusing  children.  Sapp  claimed  that  he  had 
run  away  from  his  home  in  Pennsylvania 
to  live  with  relatives  in  Portland  when 
Laughlin  offered  him  a job  cutting  grass 
at  the  local  parish.  Instead,  Sapp  alleged, 
Laughlin  sexually  abused  him  at  a north- 
east Portland  church  and  then  sodomized 


by  Mark  Wilson 

him  during  a five-day  motel  stay  before 
paying  his  way  back  to  Pennsylvania. 

The  claim  was  a complete  fabrication, 
Peifer  told  Judge  Brown.  Sapp  had  never 
left  Pennsylvania  to  live  with  relatives  in 
Oregon  or  anywhere  else. 

Then  while  Sapp  was  serving  time  at 
a medium-security  prison  in  Minersville, 
Pennsylvania,  he  joined  a bankruptcy 
lawsuit  by  falsely  claiming  that  a Tucson, 
Arizona  priest  had  sexually  abused  him.  He 
made  a similar  false  claim  against  another 
priest  while  incarcerated  in  South  Carolina, 
and  in  2006  filed  false  allegations  against  a 
priest  in  Spokane  who  had  never  been  ac- 


A California  federal  district  court 
found  “an  existing  constitutional  viola- 
tion with  respect  to  use  of  force  on  seriously 
mentally  ill  inmates”  in  a long-running 
class-action  lawsuit.  After  viewing  six 
videos  of  what  officials  with  the  California 
Department  of  Corrections  and  Rehabilita- 
tion (CDCR)  described  as  acceptable  use  of 
force  “tactics,”  the  court  stopped  the  view- 
ing and  called  the  videos  “horrific.” 

The  April  10,  2014  ruling  came  after 
the  CDCR  moved  to  terminate  court  over- 
sight in  the  Coleman  v.  Brown  class-action 
suit  - a companion  case  to  Plata  v.  Brown, 
which  resulted  in  a landmark  three-judge 
federal  court  order  to  significantly  reduce 
the  state’s  prison  population.  [See:  PLN, 
July  2011,  p.l]. 

The  prisoner  class  countered  with  mo- 
tions to  enforce  prior  court  orders  in  the 
litigation  and  for  affirmative  relief.  As  PLN 
has  previously  reported,  the  district  court 
found  in  1995  that  seriously  mentally  ill 
prisoners  were  being  treated  with  punitive 
measures,  placed  in  segregation  without 
evaluation  of  their  mental  health  condition 
and  subjected  to  force  without  penological 
justification.  [See:  PLN,  May  1996,  p.20]. 

CDCR  officials  face  a monumental 
task,  for  as  of  September  2013  there  were 


cused  of  child  abuse,  but  whose  reputation 
was  damaged  by  the  publicity  surrounding 
Sapp’s  accusations. 

“Fraudulent  claims  in  court,  especially 
by  prison  inmates,  are  a serious  drain  on 
public  and  private  resources  and  deserve 
significant  penalties,”  stated  U.S.  Attorney 
Amanda  Marshall.  “This  is  particularly  true 
of  fictitious  sex  abuse  cases,  which  injure  the 
falsely  accused  and  hurt  real  abuse  victims, 
who  frequently  remain  silent,  thinking  no 
one  will  believe  them.”S^ 

Sources:  www.oregonlive.com,  www.mo- 
relaw.com 


over  33,200  mentally  ill  prisoners  in  state 
prisons  who  are  classified  for  various  levels 
of  care.  The  court  stated  it  had  previously 
found  an  Eighth  Amendment  violation 
with  respect  to  use  of  force  by  prison  staff 
“against  seriously  mentally  ill  prisoners 
without  regard  to  (1)  whether  their  behavior 
was  caused  by  mental  illness  and  (2)  the 
substantial  and  known  psychiatric  harm 
and  risks  thereof  caused  by  such  applica- 
tions of  force.” 

The  district  court  noted  the  CDCR 
had  made  “overall  significant  progress”  in 
modifying  its  use  of  force  policies.  Yet  the 
video  evidence  of  use  of  force  incidents 
involving  mentally  ill  prisoners  indicated 
more  reform  was  needed.  Attorneys  repre- 
senting the  class  members  planned  to  show 
17  videos,  but  the  court  had  seen  enough 
after  just  six  were  played. 

“The  avoidable  and  preventable  death 
of  a mentally  ill  inmate,  with  a tracheotomy 
which  restricted  his  breathing,  housed  in 
a licensed  mental  health  unit,  after  being 
pepper-sprayed  for  the  ‘offense’  of  not 
releasing  his  [cell  door]  food  port,  was 
one  important  incident  in  the  evidence” 
considered  by  the  court,  said  class  attorney 
Michael  Bien,  with  Rosen  Bien  Galvan  & 
Grunfeld  LLP. 
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The  district  court  noted  that  CDCR 
policies  allowed  guards  to  immediately  use 
force  for  a “food/security  port  exception,” 
even  absent  an  imminent  threat. 

The  evidence  showed  that  force  was 
used  against  mentally  ill  prisoners  by 
CDCR  staff  “at  a rate  greatly  dispropor- 
tionate to  their  presence  in  the  overall 
inmate  population.”  At  twelve  facilities, 
use  of  force  incidents  against  mentally  ill 
prisoners  were  double  that  of  force  used 
against  other  prisoners.  In  several  prisons, 
“87  to  94%  of  the  use  of  force  incidents  were 
against  mentally  ill  prisoners.” 

The  court  “specifically  noted  that  the 
defendants  had,  since  the  conclusion  of  trial, 
changed  their  pepper-spray  policy  to  stop 
the  use  of  pepper  spray  on  an  emergency 
basis  based  solely  on  an  open  food  port,” 
Bien  said. 

It  was  also  determined  that  prison- 
ers placed  in  administrative  segregation 
units  were  at  greater  risk  of  committing 
suicide,  “particularly  those  with  a seri- 
ous mental  illness,  a risk  defendants  have 
acknowledged,”  the  court  wrote.  “[Place- 
ment of  seriously  mentally  ill  inmates  in 
California’s  segregated  housing  units  can 


and  does  cause  serious  psychological  harm, 
including  decompensation,  exacerbation  of 
mental  illness,  inducement  of  psychosis,  and 
increased  risk  of  suicide.” 

Having  found  on-going  constitutional 
violations,  the  district  court  ordered  CDCR 
officials  to  make  changes  to  their  use  of 
force  policies.  Specifically,  the  CDCR  was 
ordered  to  present  “a  plan  to  limit  or  elimi- 
nate altogether  placement  of  class  members 
removed  from  the  general  population  for 
non-disciplinary  reasons  in  administrative 
segregation  units  that  house  inmates  for 
disciplinary  reasons.” 

The  court  also  prohibited  any  class 
member  from  being  placed  in  a special 
housing  unit  without  the  prisoner’s  treating 
clinician  certifying  that  the  behavior  lead- 
ing to  such  placement  was  not  a product  of 
his  or  her  mental  illness,  that  the  prisoner 
can  safely  be  placed  in  segregation,  and  that 
his  or  her  mental  health  condition  will  not 
be  exacerbated.  See:  Coleman  v.  Brown , 28 
F.Supp.3d  1068  (E.D.  Cal.  2014). 

On  February  3, 2015,  the  district  court 
entered  an  order  concerning  an  expert 
report  submitted  by  Lindsay  M.  Hayes, 
who  “conducted  a comprehensive  audit 


of  suicide  prevention  practices  in  each  of 
the  thirty-four  prisons  operated  by  the 
[CDCR].”  The  defendants  were  ordered 
to  adopt  the  recommendations  in  Hayes’ 
report  related  to  developing  strategies  and 
implementing  changes  to  improve  suicide 
prevention  in  California  prisons.  See: 
Coleman  v.  Brown,  2015  U.S.  Dist.  LEXIS 
12737  (E.D.  Cal.  Feb.  3, 2015). 

Further,  in  a May  2015  order  regard- 
ing mental  health  staffing  levels  at  CDCR 
facilities,  the  district  court  noted  that  the 
“defendants  continue  to  struggle  with  the 
task  of  hiring  sufficient  mental  health  staff, 
particularly  psychiatrists.”  The  court  ex- 
pressed concerns  about  staffing  vacancies  as 
well  as  increased  reliance  by  prison  officials 
on  telemedicine,  which  it  said  was  “troubling, 
particularly  because  there  maybe  class  mem- 
bers not  susceptible  to  this  method  of  care.” 
Accordingly,  the  court  ordered  “ongoing 
focused  monitoring  by  the  Special  Master  of 
staffing  issues”  for  mental  health  personnel. 
The  case  remains  pending.  See:  Coleman  v. 
Brown,2b\S  U.S. Dist.  LEXIS  65419  (E.D. 
Cal.  May  15, 2015).  P 

Additional  source:  www.sacbee.com 


Ohio  Appellate  Court  Orders  Review  of 
State  Budget  Over  Private  Prison  Sale 


Ohio  Governor  John  Kasich  joined 
legislators  in  protesting  an  order  by 
Ohio’s  Tenth  District  Court  of  Appeals 
that  instructed  a trial  court  to  edit  the  state’s 
biennial  budget  bill.  The  appellate  court 
held  that  lawmakers  had  violated  the  “one 
subject/one  bill”  rule  of  Ohio’s  Constitution 
when  they  inserted  a prison  privatization 
proviso  in  the  budget. 

In  October  2013,  the  Ohio  Court  of 
Appeals  unanimously  found  that  lawmakers 
had  improperly  enacted  a law  that  allowed 
for  the  sale  and  privatization  of  up  to  five 
state  prisons.  The  Court  overturned  a trial 
court’s  dismissal  of  the  complaint,  filed  by  the 
Ohio  Civil  Service  Employees  Association 
(OSCEA)  and  Progress  Ohio,  and  ruled  that 
the  private  prison  language  had  “no  rational 
reason”  for  being  included  in  the  budget. 

As  a result  of  the  provision  in  the 
budget  bill,  state  officials  sold  one  prison, 
the  Lake  Erie  Correctional  Facility,  to 
Corrections  Corporation  of  America  in 


by  Gary  Hunter 

2011  for  172  million.  The  state  pays  CCA 
to  house  Ohio  prisoners  at  the  facility,  at  a 
cost  of  129  million  per  year  plus  an  annual 
ownership  fee  of  almost  $4  million.  [See: 
PLN,  Nov.  2012,  p.  16], 

On  appeal,  the  state  tacitly  argued  that 
the  “one  subject”  provision  of  the  Ohio 
Constitution  has  long  been  irrelevant  to 
lawmakers,  noting  that  past  court  opinions 
have  allowed  budget-makers  to  include 
a wide  variety  of  fiscal-related  matters  in 
the  budget. 

However,  the  Court  of  Appeals  favored 
the  plaintiffs’  contention  that  the  “Ohio 
Const,  art.  II.  §15(D)  provides  that  no  bill 
shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title.  The 
one-subject  rule  exists  to  prevent  legisla- 
tors from  ...  combining]  disharmonious 
proposals  in  a single  bill ...  [to]  pass  provi- 
sions that  may  not  have  been  acceptable  to 
the  majority  on  their  own  merits.” 

The  state  complained  that  the  appellate 


ruling  “casts  a cloud  over  vital  legislation 
and  leaves  the  General  Assembly  in  the 
dark  on  what  it  may  include  in  future  bills 
including  appropriations.”  It  also  argued 
that  ordering  the  trial  court  to  remove 
certain  sections  from  the  more-than  3,000- 
page  budget  bill  was  akin  to  a line-item  veto 
and  contrary  to  the  separation  of  powers 
doctrine.  See:  State  ex  rel.  Ohio  Civil  Ser- 
vice Employees  Association  v.  State  of  Ohio,  2 
N.E.3d  304,  2013-0hio-4505  (Ohio  Ct. 
App.  2013). 

The  state  appealed  the  decision  to  the 
Ohio  Supreme  Court,  which  heard  argu- 
ments in  May  2015.  A decision  has  not  yet 
been  released.  In  July  2015,  lawmakers  ap- 
proved a bill  to  allow  the  sale  of  another  state 
prison  - the  North  Central  Correctional 
Institution,  which  is  currently  operated  by 
Management  & Training  Corp. 

Additional  sources:  www.dispatch.com, 
www.  news-herald,  com,  www.  Cleveland,  com 
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PLN  Challenges  Postcard-only  Policy  at  Jail  in  Knoxville,  TN 

by  Alex  Friedmann 


On  October  6,  2015,  Prison  Legal 
News  filed  suit  in  federal  court  against 
Knox  County, Tennessee,  Sheriff  James  “J.J.” 
Jones  and  the  assistant  chief  deputy  at  the 
Sheriff’s  Office,  challenging  mail  restrictions 
at  the  Knox  County  Jail  which,  among  other 
provisions,  only  allow  prisoners  to  receive 
correspondence  in  the  form  of  postcards. 

PLN  also  filed  a motion  for  a pre- 
liminary injunction,  asking  the  court  to 
prohibit  the  defendants  from  “improperly 
censoring  publications  and  correspondence 
mailed  to  prisoners  at  the  Knox  Countyjail 
...  by  Plaintiff  and  other  senders  pursuant 
to  a postcard-only  policy,  publication  ban, 
and  arbitrary  book  size  restriction,”  and  to 
enjoin  jail  officials  from  denying  due  process 
when  publications  are  rejected. 

According  to  PLN’s  complaint,  the 
Knox  County  Jail  has  censored  at  least 
147  pieces  of  mail  sent  to  prisoners  since 
November  2014,  including  PLN’s  monthly 
magazine,  brochures  and  books.  Not  only 
were  the  mailings  censored, but  the  jail  failed 
to  provide  PLN  with  notice  of  the  censor- 
ship or  the  reason  why  the  correspondence 
was  rejected,  nor  an  opportunity  to  appeal. 

The  jail  also  imposes  restrictions  on 
books,  including  size  (no  larger  than  6 by 
9 inches);  books  cannot  contain  “obscene, 
offensive  or  questionable  material,”  and 
prisoners  can  only  have  two  books  at  a time 
in  their  cells.  Additionally,  prisoners  can 
keep  just  10  postcards  at  any  given  time  and 
cannot  receive  “internet  printed  material” 
without  the  approval  of  jail  officials. 

PLN’s  lawsuit  claims  that,  “Due  to 
Defendants’  actions,  Plaintiff  has  suffered 
damages,  and  will  continue  to  suffer  dam- 
ages, including,  but  not  limited  to:  the 
suppression  of  Plaintiff  s speech;  the  impedi- 
ment of  Plaintiff’s  ability  to  disseminate  its 
political  message;  frustration  of  Plaintiff’s 
non-profit  organizational  mission;  the  di- 
version of  Plaintiff’s  resources;  the  loss  of 
potential  subscribers  and  customers;  and 
the  inability  to  recruit  new  subscribers  and 
supporters,  among  other  damages.” 

Consequently,  PLN  is  seeking  a 
preliminary  injunction,  declaratory  relief 
and  nominal,  punitive,  compensatory  and 
presumed  damages,  plus  attorney’s  fees 
and  costs.  A jury  trial  is  requested.  When 
contacted  by  the  Associated  Press,  a spokes- 


person for  the  Knox  County  Sheriff’s  Office 
declined  to  comment. 

PLN  is  represented  by  Nashville  attorneys 
Tricia  R.  Herzfeld,  Elliott  Ozment  and  Will 
'Vork  II;  by  Maryville  attorney  Gena  Lewis; 
and  by  Human  Rights  Defense  Center  general 
counsel  Lance  Weber  and  staff  attorney  Sabar- 
ish  Neelakanta.  See:  PLN  v.  Jones,  U.S.D.C. 
(E.D.Tenn.),  Case  No.  3:15-cv-00452. 


A CONTROVERSIAL  DECISION  BY  OHIO 

Governor  John  Kasich  to  expand  Med- 
icaid under  the  federal  Patient  Protection 
and  Affordable  Care  Act,  or  Obamacare, 
has  extended  health  coverage  to  all  Ohio 
state  prisoners,  helping  the  state  save  1 10.3 
million  in  prison  medical  care  costs  in 
2014  alone.  That  is  on  top  of  savings  due 
to  wholesale  changes  in  the  state’s  prison 
medical  care  system,  which  was  under  fed- 
eral court  supervision  until  2012. 

Kasich’s  July  1, 2013  decision  to  expand 
Medicaid  resulted  in  medical  benefits  being 
extended  to  prisoners  under  age  21,  over  age  65, 
those  who  are  pregnant  and  prisoners  hospital- 
ized for  more  than  24  hours,  according  to  Joseph 
Rogers,  an  analyst  for  the  Ohio  Legislative  Ser- 
vices Commission.  All  remaining  state  prisoners 
became  eligible  for  benefits  in  March  2014. 

The  governor’s  directive,  which  was 
opposed  by  state  lawmakers,  meant  that 
the  Wexner  Medical  Center  at  Ohio  State 
University,  which  treats  most  prisoners  who 
require  hospitalization,  began  billing  Med- 
icaid directly  for  prisoner  health  care  instead 
of  billing  the  state,  which  is  self-insured. 

In  an  additional  money-saving  move 
still  being  considered,  Ohio  Department  of 
Rehabilitation  and  Correction  (ODRC)  chief 
Gary  C.  Mohr  asked  a House  subcommittee 
to  allow  the  medical  release  of  prisoners  who 
require  around-the-clock  care  or  who  are 
otherwise  medically  incapacitated  to  nursing 
homes,  which  Mohr  said  are  better  equipped 
to  provide  such  care.  The  state  currently  pays 
about  $1  million  annually  for  just  58  prison- 
ers who  require  constant  medical  treatment 
or  supervision,  including  two  who  are  brain 
dead  and  on  life  support.  Mohr  said  some  of 


PLN  has  successfully  challenged 
postcard-only  policies  at  a number  of  jails 
nationwide,  and  currently  has  a similar 
federal  lawsuit  pending  against  the  Sul- 
livan County  Jail  in  Tennessee  over  that 
facility’s  restrictive  mail  policy.  [See:  PLN, 
Nov.  2013,  p.24]. 

Additional  source:  Associated  Press 


the  prisoners  suffer  from  dementia  and  are 
no  longer  even  aware  they  are  incarcerated. 

Mohr’s  proposed  change,  presented 
during  testimony  at  a March  5,  2015  leg- 
islative budget  hearing,  would  not  extend 
to  prisoners  who  are  serving  life  or  who 
have  been  sentenced  to  death.  The  state 
prosecutors’  association  went  on  record  as 
opposing  the  proposal. 

Wholesale  changes  to  Ohio’s  prison 
medical  care  system  produced  126.2  mil- 
lion in  savings  in  fiscal  year  2012,  according 
to  the  ODRC.  Stuart  Hudson,  ODRC’s 
chief  of  medical  services,  said  the  savings 
resulted  from  a long  process  of  “looking  at 
every  aspect  of  [its]  health  care  system.” 
He  stressed  that  the  changes  do  not  mean 
a drop  in  the  quality  of  medical  services: 
“We  did  not  sacrifice  the  quality  of  care  ... 
we  feel  we  are  on  solid  ground.” 

Hudson  said  the  key  reform  was  the 
elimination  of  private  medical  contractors  in 
the  majority  of  prisons  and  a return  to  having 
medical  personnel  on  staff.  There  is  now  at 
least  one  doctor  and  one  nurse  at  each  facility, 
providing  what  he  called  a continuity  of  care. 

He  added  that  on-site  staffing  could 
be  the  most  significant  reason  behind  a 
quantum  drop  in  the  cost  of  prescription 
medications  for  prisoners.  He  said  ODRC 
bought  nearly  300,000  fewer  prescriptions 
for  prisoners  in  2011  than  just  two  years 
earlier,  attributing  that  substantial  decline 
to  the  absence  of  private  contractors  who 
weren’t  worried  about  costs  but  simply  “put- 
ting in  their  hours,  picking  up  a paycheck  and 
going  home.  ’’The  state  now  has  nearly  1 ,000 
prison  employees  who  provide  health  care. 

According  to  a report  released  by  the 
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Correctional  Institution  Inspection  Com- 
mittee, a non-partisan  legislative  agency 
that  reports  on  Ohio’s  prisons,  the  number 
of  prisoners  seen  by  doctors  and  nurses  has 
fallen  by  25%  since  2009. The  rate  of  prison- 
ers seen  per  health  care  worker  has  dropped 
by  nearly  a third  since  2005. 

Ohio’s  prison  medical  care  was  under 
federal  court  supervision  as  the  result  of  a 2003 
lawsuit  filed  by  prisoners  who  claimed  that  the 
abysmal  care  amounted  to  cmel  and  unusual 
punishment  under  the  Eighth  Amendment. 
A federal  district  court  declared  ODRC’s  care 
constitutionally  sufficient  in  2012. 

The  state’s  medical  expenses  have  re- 


mained fairly  constant  over  the  past  several 
years.  Not  including  costs  for  mental  health 
services,  Ohio  paid  $192.9  million  in  fiscal  year 
2012,  $186.7  million  in  FY  2013,  $192.4  mil- 
lion in  FY  2014  and  $192.5  million  in  FY 2015 
to  provide  health  care  to  ODCR’s  roughly 
50,000  prisoners.  In  addition  to  staffing,  the 
prison  medical  system’s  overhaul  included  a 
mail-order  prescription  drug  delivery  system, 
a requirement  that  prisoners  purchase  more  of 
their  own  over-the-counter  medications  and  a 
controversial  $2.00  medical  co-pay. 

CURE-Ohio,  a prisoner  advocacy 
organization,  called  the  co-pay  a burden  to 
prisoners  and  their  families. The  fee  is  applied 


each  time  a prisoner  sees  a nurse  or  a doctor. 

“When  you’ve  got  someone  making 
$18.00  a month  (the  average  pay  rate  for 
Ohio  prisoners),  spending  $2.00  on  a doc- 
tor is  a lot,”  said  CURE-Ohio  president 
Ellen  Kitchens. 

The  co-pay  does  not  apply  to  prison- 
ers who  are  determined  to  be  indigent  and 
receive  less  than  $12.00  per  month,  or  to 
emergency  medical  care.  Prisoners  are  not 
denied  care  due  to  inability  to  pay. 

Sources:  Associated  Press,  www.ajc.com, 
www.  dispatch,  com,  http://thinkprogress.  org, 
www.drc.ohio.gov, www.10tv.com 


Ninth  Circuit:  Damages  Suit  Not  Heck-barred  by  Retrial 

by  Mark  Wilson 


In  “an  unusual  case, ’’the  Ninth  Circuit 
Court  of  Appeals  held  that  a California 
murder  conviction  on  retrial  did  not  bar  a 
damages  suit  for  the  first  conviction,  which 
had  been  illegally  obtained. 

In  1995, Frederick  Lee  Jackson  was  con- 
victed of  rape  and  murder  based,  in  part,  on  a 
taped  interview  by  Ventura  County  Sheriff’s 
Deputy  Michael  Barnes.  Although  Jackson 
was  in  custody,  Barnes  did  not  provide  a 
Miranda  warning  before  interviewing  him. 

During  the  interview,  Jackson  con- 
tradicted his  earlier  statements  and  placed 
himself  at  the  murder  scene,  saying  he  “just 
happened  to  be  there.”Jurors  heard  both  state- 
ments and  convicted  him  of  rape  and  murder. 

“Deeming  the  question  ‘refreshingly 
simple,”’ the  Ninth  Circuit  vacated  only  the 
murder  conviction,  holding  “that  Jackson’s 
rights  under  Miranda  v.  Arizona,  384  U.S. 
436  (1966),  were  violated  when  Barnes  inter- 
rogated him  while  he  was  in  custody  without 
giving  him  the  requisite  Miranda  warnings.” 

After  his  conviction  was  vacated  but 
before  he  was  retried,  Jackson  filed  a civil 
rights  lawsuit  in  federal  court  seeking  mil- 
lions of  dollars  in  damages.  He  alleged  that 
Barnes’ failure  to  Mirandize  him  during  the 
interrogation  violated  his  Fifth  Amendment 
rights,  and  the  sheriff’s  office  was  liable  for 
failing  to  supervise  Barnes. 

Jackson  was  subsequently  retried  in 
2005  without  the  illegally-obtained  evidence. 
He  was  again  convicted  of  murder,  and  sen- 
tenced to  26  years  in  prison. 

The  district  court  dismissed  the  civil 
rights  suit,  holding  that  Jackson’s  claims 
against  Barnes  were  barred  by  Heck  v.  Hum- 


phrey, 512  U.S.  477  (1994). The  sheriff’s  office 
was  granted  judgment  on  the  pleadings. 

Jackson  appealed  and  the  Ninth  Circuit 
reversed,  holding  that  his  claims  against  Barnes 
were  not  //<?n£-barred  because  they  were  based 
upon  the  illegal  interview,  and  that  interview 
was  not  used  to  obtain  his  second  conviction. 

The  Court  of  Appeals  also  found  that 
Jackson’s  claim  was  not  time-barred.  Observ- 
ing that  the  “claim  accrued  when  his  initial 
conviction  was  overturned  in  March  2004, ’’the 
Court  noted  that  “Jackson  filed  his  complaint  in 
September  2004,  six  months  after  his  claim  ac- 
crued and  well  within  the  statute  of  limitations.” 

The  appellate  court  then  rejected  the  de- 
fendants’claim  that  Jackson  could  not  show 
that  he  had  suffered  damages;  while  “Jackson 
is  not  entitled  to  compensatory  damages  for 
any  time  he  spent  in  prison,”  punitive  and 
nominal  damages  may  be  available. 

The  Ninth  Circuit  also  reinstated  Jack- 
son’s  claims  against  the  sheriff’s  office. 
Rejecting  the  defendants’  contention  that 
Brewster  v.  Shasta  County,  275  F.3d  803  (9th 
Cir.  2001)  is  no  longer  good  law,  the  Court  of 
Appeals  followed  Brewster  in  holding  that  “a 
sheriff’s  department  is  a county  actor  when  it 
investigates  a crime”  and  is,  therefore,  subject 
to  suit  when  it  violates  a suspect’s  rights.  See: 
Jackson  v.  Barnes,  749  F.3d  755  (9th  Cir.2014). 

Following  remand,  the  district  court 
denied  the  defendants’  motion  for  summary 
judgment  on  March  4,  2015,  and  granted 
Jackson’s  motion  for  an  investigation  into  his 
claims  that  he  had  not  received  various  mail- 
ings from  the  court  clerk.  The  defendants  were 
ordered  to  file  a declaration  within  seven  days 
after  each  court  document  was  sent  tojackson, 


attesting  that  he  had  received  it.  “Proof  of 
the  document’s  arrival  at  [the]  prison  shall 
not  suffice,”  the  court  wrote.  The  defendants 
filed  a renewed  summary  judgment  motion 
in  June  2015,  and  the  case  remains  pending 
with  Jackson  proceeding  pro  se.  See:  Jackson 
v.  Barnes,  U.S.D.C.  (C.D.  Cal.),  Case  No. 
2:04-cv-08017-RSWL-RAO.  P 
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Florida's  IQ  Rule  for  Death  Penalty 
Exemption  Unconstitutional 

by  David  Reutter 


Florida’s  “rigid  rule” that  requires 
defendants  to  have  an  IQ_of  70  or  less 
before  they  can  present  mitigating  evi- 
dence of  an  intellectual  disability  “creates 
an  unacceptable  risk  that  persons  with  an 
intellectual  disability  will  be  executed,” 
Justice  Anthony  M.  Kennedy  wrote  for  the 
majority  in  a 5-4  Supreme  Court  opinion 
issued  last  year,  which  found  Florida’s  strict 
IQ_rule  unconstitutional. 

The  Court’s  decision  involved  the  case 
of  Freddie  Lee  Hall,  who  was  convicted  in 
the  1978  rape  and  murder  of  Karol  Hurst, 
who  was  21  and  seven  months  pregnant, 
and  murder  of  sheriff’s  deputy  Lonnie 
Coburn.  The  evidence  at  sentencing  indi- 
cated Hall  “has  been  mentally  retarded  his 
entire  life”  and  was  raised  “under  the  most 
horrible  family  circumstances  imaginable” 
by  an  abusive  mother. 

Following  the  Supreme  Court’s  ruling 
in  Atkins  v.  Virginia , 536  U.S.  304  (2002), 
Hall  filed  a motion  claiming  he  was  intel- 
lectually disabled  - a term  now  used  for 
mental  retardation  - and  thus  could  not 
be  executed.  More  than  five  years  later,  a 
hearing  was  held.  Florida  argued  that  state 
law  requires  defendants  to  have  an  IQof  70 
or  lower  before  evidence  of  an  intellectual 
disability  can  be  presented.  Hall’s  lowest  IQ_ 
score  accepted  by  the  trial  court  was  71.  In 
rejecting  Hall’s  appeal,  the  state  Supreme 
Court  held  the  IQjule  was  constitutional. 

In  a dissenting  opinion,  Justice  Samuel 
A.  Alito,  Jr.  wrote  that  past  Eighth  Amend- 
ment cases  considered  by  the  U.S.  Supreme 
Court  were  based  on  evolving  standards  of 
decency,  but  in  this  case  “The  court  strikes 
down  a state  law  based  on  the  evolving  stan- 
dards of  professional  societies,  most  notably 
the  American  Psychiatric  Association.” 

Justice  Kennedy,  however,  noted  that 
the  IQ_rule  comes  from  the  medical  com- 
munity, and  “Florida’s  rule  disregards 
established  medical  practice  in  two  inter- 
related ways.  It  takes  an  IQ_score  as  final 
and  conclusive  evidence  of  a defendant’s 
intellectual  capacity,  when  experts  in  the 
field  would  consider  other  evidence.  It  also 
relies  on  a purportedly  scientific  measure- 
ment of  the  defendant’s  abilities,  his  IQ_ 
score,  while  refusing  to  recognize  that  the 


score  is,  on  its  own  terms,  imprecise.” 

Such  scores  “Should  be  read  not  as  a 
single  fixed  number  but  as  a range.”  Profes- 
sionals use,  and  must  follow,  the  IQ_test’s 
“standard  error  of  measurement.”  Once 
that  is  applied,  an  IQ_score  of  75  or  below 
requires  consideration  of  “factors  indicating 
whether  the  person  had  deficits  in  adap- 
tive functioning,”  which  “include  evidence 
of  past  performance,  environment,  and 
upbringing.” 

Justice  Kennedy  noted  that  “No  le- 
gitimate penological  purpose  is  served  by 
executing  a person  with  an  intellectual  dis- 
ability.... To  do  so  contravenes  the  Eighth 
Amendment,  for  to  impose  the  harshest  of 
punishments  on  an  intellectually  disabled 
person  violates  his  or  her  inherent  dignity 
as  a human  being.”  He  added  that  intel- 


By  most  any  standard,  Craig  Dennis 
Bjork,  53,  meets  the  definition  of  an 
undeniably  dangerous  person.  Apparently 
unimpressed  by  his  first  five  murders,  one 
can  only  hope  that  prison  officials  finally 
recognize  he’s  “for  real”  in  the  wake  of  his 
sixth  homicide. 

In  1982,  Bjork,  aka  Craig  Dennis 
Jackson,  was  sentenced  to  three  consecutive 
life  terms  for  the  strangulation  deaths  of 
his  19-year  old  girlfriend,  Ramona  Yurkew, 
his  two  young  sons,  Joseph  and  Jason,  and 
Gwendolyn  Johnson,  22.  All  four  bodies 
were  found  stuffed  under  beds  in  his  Min- 
neapolis apartment. 

“It  was  like  you  took  the  lid  off  hell, 
looked  inside  then  put  it  back  on,”  said 
defense  attorney  Kevin  Burke. 

In  1984,  while  serving  his  life  sen- 
tences, Bjork  threatened  to  kill  a prison 
guard,  asking  “What  can  they  do?  Give  me 
more  time?”  Minnesota  does  not  have  the 
death  penalty. 

While  in  solitary  confinement  at 
MCF  Stillwater,  Bjork  wrote  the  warden 
in  July  1996,  describing  himself  as  “homi- 


lectually  disabled  defendants  “face  ‘a  special 
risk  of  wrongful  execution’because  they  are 
more  likely  to  give  false  confessions,  are 
often  poor  witnesses,  and  are  less  able  to 
give  meaningful  assistance  to  their  counsel.” 

The  majority  opinion  concluded  that 
“The  death  penalty  is  the  gravest  sentence 
our  society  may  impose.  Persons  facing 
that  most  severe  sanction  must  have  a fair 
opportunity  to  show  that  the  Constitu- 
tion prohibits  their  execution.  Florida  law 
contravenes  our  Nation’s  commitment  to 
dignity  and  its  duty  to  teach  human  decency 
as  the  mark  of  a civilized  world.” 

Accordingly,  the  Florida  Supreme 
Court’s  judgment  was  reversed  and  the  case 
remanded.  Regardless,  Hall  remains  housed 
on  Florida’s  death  row.  See:  Hall v.  Florida, 
134  S.Ct.  1986  (2014). 


cidal”  and  depressed. 

“I’m  very  close  to  committing  mass 
murder  in  Stillwater,”  Bjork  stated.  “Trust 
me  minimum  3 bodies,  I’d  go  for  10  & come 
real  close.  So  how  do  we  handle  this?  (I’m 
for  real).” 

However,  Bjork  later  “recanted”  his 
threat  and  was  returned  to  general  popula- 
tion. Soon  thereafter,  he  beat  sex  offender 
Edwin  Curry  to  death  with  a pipe  as  they 
worked  alone  in  the  prison  kitchen  on 
Thanksgiving  Day,  1997.  Curry  was  due  to 
be  released  within  a year. 

Bjork  claimed  the  killing  wasn’t  “per- 
sonal”; rather,  he  was  simply  angry  about  his 
living  conditions.  He  told  investigators  that 
he  murdered  Curry  to  get  moved  to  another 
cell,  according  to  the  Minnesota  Supreme 
Court  decision  affirming  his  conviction. 
“There’s  a saying  in  the  business  world,” 
Bjork  said.  “Location,  location,  location. 
Location  is  everything.” 

Curry’s  relatives  unsuccessfully  sued 
the  Minnesota  DOC,  arguing  that  a 
“reasonable  prison  official  would  not  have 
allowed  Bjork,  a five-time  murderer  and 
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known  psychopath  who  had  repeatedly 
threatened  to  commit  mass  murder  at  [Still- 
water] to  work  alone  with  another  inmate.” 
The  Eighth  Circuit  disagreed,  finding  that 
“prison  officials  are  not  required  to  segre- 
gate indefinitely  all  inmates  whose  original 
crimes  suggest  they  might  be  capable  of 
further  violence.”  See:  Curry  v.  Crist,  226 
F.3d  974  (8th  Cir.  2000). 

Bjork  was  sentenced  to  life  without 
parole  for  Curry’s  murder  in  1999.  Still 
grieving  his  daughter’s  death  at  Bjork’s 
hands,  Dave  Yurkew  was  disgusted  by  the 
sentence.  “What  good  is  that  going  to  do?” 
asked  Yurkew.  “He  could  kill  again.  There 
is  nothing  that  is  going  to  stop  him  from 
killing  again.”  Sadly,  he  was  right. 

Following  Curry’s  murder,  Bjork  was 
again  segregated  in  a maximum-security 
single  cell,  according  to  the  Minnesota 
DOC.  In  January  2013,  however,  he  was 
transferred  to  Oregon  via  an  interstate 
compact  agreement  and  placed  in  a two- 
man,  general  population  cell  at  the  Oregon 
State  Penitentiary. 

Eight  months  later,  Bjork’s  cellmate, 
Joseph  Akins,  45,  was  found  dead  on 
August  17,  2013.  The  medical  examiner 
determined  that  he  had  died  due  to  asphyxi- 
ation resulting  from  strangulation,  and  the 
death  was  ruled  a homicide.  [See:  PLN, 
Feb.  2014,  p.56]. 

Far  from  being  a “who  dunnit,”  sus- 
picion quickly  focused  on  Bjork,  who  was 
once  again  placed  in  segregation.  He  has 
not  yet  been  charged  with  Akins’  murder 
because  Prosecutor  Paige  Clarkson  said  she 
expects  a “long-term  investigation.” 

Officials  did  not  reveal  Bjork’s  motive 
for  killing  Akins,  who  was  serving  a life 
sentence  for  kidnapping,  raping  and  mur- 
dering a young  mother. 

Unlike  Minnesota,  killing  a fellow 
prisoner  in  Oregon  may  result  in  a death 
sentence.  Four  other  Oregon  prisoners 
previously  have  been  sentenced  to  death 
for  murders  committed  in  prison.  Even  so, 
former  Oregon  Governor  John  Kitzhaber 
declared  a moratorium  on  the  death  penalty 
and  encouraged  Oregonians  to  renew  the 
debate  about  whether  capital  punishment 
should  remain  a sentencing  option  in  the 
state  - despite  objections  by  one  death  row 
prisoner  who  argued  his  execution  should 
be  allowed  to  proceed.  [See:  PL/VJan.2014, 
p.44;  June  2013,  p.30]. 

There  were  concerns  that  Bjork  and 
his  unrepentant  penchant  for  murder, 


including  while  behind  bars,  might  derail 
the  death  penalty  moratorium  in  Oregon. 
However,  those  concerns  were  put  to  rest 
when  Governor  Kate  Brown  renewed  the 
state’s  moratorium  on  capital  punishment 
in  February  2015. 

“There  needs  to  be  a broader  discussion 
about  fixing  the  system,”  she  said.  “Until 
that  discussion,  I’m  upholding  the  mora- 
torium imposed  by  Kitzhaber.” 

Oregon  prisoners  facing  death  sentences 
remain  on  death  row  while  the  moratorium 


The  Second  Circuit  Court  of  Ap- 
peals has  held  that  abusive  language 
directed  towards  a federal  magistrate 
judge  was  sufficient  grounds  to  dismiss  a 
prisoner’s  lawsuit. 

New  York  state  prisoner  Edward 
Koehl,  while  housed  at  the  Green  Haven 
Correctional  Facility,  sent  several  letters 
to  a district  court  attacking  the  magistrate 
judge’s  character,  religion  and  fitness  to 
preside  over  his  case.  He  had  originally  filed 
suit  against  the  prison’s  medical  depart- 
ment alleging  that  his  constitutional  rights 
were  violated  when  medical  staff  failed  to 
provide  him  with  proper  treatment,  among 
other  issues. 

When  Koehl  became  displeased  with 
the  way  the  magistrate  judge  was  handling 
the  case  he  submitted  several  abusive  let- 
ters to  the  court.  On  January  27, 2012,  the 
magistrate  warned  Koehl  that  if  he  did  not 
stop  sending  abusive  and  insulting  cor- 
respondence, sanctions  against  him  could 
include  dismissal  of  his  case  altogether. 

Heedless  of  the  consequences,  Koehl 
fired  off  more  abusive  letters.  In  a rant  dated 
April  9,  2012,  he  wrote,  “[The  magistrate 
judge]  is  the  personification  of  why  Jews 
such  as  myself  are  called  KIKES.” 

On  April  26,  2012,  the  district  court 
ordered  Koehl  to  explain  why  his  case 
should  not  be  dismissed  due  to  his  repeated 
vitriolic  submissions.  Instead  of  an  explana- 
tion, Koehl  sent  yet  another  insulting  and 
abusive  letter  to  the  court. 

The  magistrate  judge  filed  a report  and 
recommendation  proposing  that  Koehl’s 
case  be  dismissed  with  prejudice;  the  fol- 
lowing month  the  district  court  adopted 
the  recommendation,  and  Koehl  appealed. 
Upon  review,  the  Second  Circuit 


is  in  effect,  and  on  October  9,  2015,  Gov- 
ernor Brown  denied  a request  for  executive 
clemency  filed  by  Mark  Allen  Pinnell,  67, 
who  has  been  awaiting  execution  since  1988. 
Pinnell  had  requested  commutation  of  his 
death  sentence  so  he  could  be  transferred  to 
a hospice  outside  of  prison  due  to  his  serious 
medical  conditions,  which  include  chronic 
pulmonary  disease. 

Sources:  The  Oregonian,  Associated  Press, 
www.  reuters.  com 


affirmed  the  lower  court’s  ruling.  The  ap- 
pellate court  stated  that  while  the  mere 
accusation  of  bias  “cannot  be  deemed 
actionable  misconduct  on  the  part  of  a 
litigant  or  attorney....  The  right  to  accuse 
a judge  of  bias  (or  of  misconduct)  does 
not  carry  with  it  the  right  to  abuse  and 
insult....  Our  [liberal]  pro  se  practice  is  a 
shield  against  the  technical  requirements 
of  a past  age;  it  is  not  a sword  with  which 
to  insult  a trial  judge.” 

The  Court  of  Appeals  clarified  that 
“The  offending  conduct  for  which  the 
sanction  was  imposed  was  not  Koehl’s  ac- 
cusations that  the  Magistrate  Judge  was 
biased  against  him,  but  rather  his  offensive, 
abusive,  and  insulting  language.” 

Koehl  had  referred  to  the  magistrate 
as  “a  gay  basher  and  homophobic,”  said  he 
was  “pure  evil”  and  stated,  “you  disgrace 
the  bench  with  every  breath  you  take.” 
Further,  he  wrote  that  the  magistrate  judge 
“constantly  lies  and  falsifies  his  orders  to 
protect  the  state  government  defendants. 
He  should  literally  be  in  a prison  cell  until 
hell’s  representative  comes  and  gets  him.” 
See:  Koehl  v.  Bernstein,  740  F.3d  860  (2d 
Cir.  2014). 

This  decision  reaffirms  the  common 
sense  notion  that  it  is  never  a good  idea  to 
insult  the  judge  presiding  over  your  case.  P^ 

Additional  source:  New  York  Law  Journal 
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Disciplinary  Self-Help  Litigation  Manual,  Second  Edition 
Dan  Manville 

ISBN:  978-0-9819385-2-3  • Paperback,  368  pages 

The  Disciplinary  Self-Help  Litigation  Manual,  Second  Edition,  by  Dan  Manville,  is  the  third  in  a series  of  books  by  Prison 
Legal  News  Publishing.  It  is  designed  to  inform  prisoners  of  their  rights  when  faced  with  the  consequences  of  a 
disciplinary  hearing. This  authoritative  and  comprehensive  work  educates  prisoners  about  their  rights  throughout 
this  process  and  helps  guide  them  at  all  stages,  from  administrative  hearing  through  litigation.  The  Manual  is  an 
invaluable  how-to  guide  that  offers  step-by-step  information  for  both  state  and  federal  prisoners,  and  includes  a 
50-state  analysis  of  relevant  case  law  and  an  extensive  case  law  citation  index. 


The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  $49.95 

Brandon  Sample 

ISBN:  978-0-9819385-1-6  • Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of  books  by  Prison  Legal  News  Publishing 
designed  to  help  pro-se  prisoner  litigants  identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This 
book  is  an  invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts  have  granted  habeas  relief 
to  prisoners  whose  attorneys  provided  ineffective  assistance  of  counsel. 


Prisoners'  Guerrilla  Handbook  to  Correspondence  Programs 

in  the  United  States  and  Canada,  3rd  Edition  special  sale  price: 

Jon  Marc  Taylor  $35 

ISBN:  978-0-9819385-0-9  • Paperback,  224  pages 

Author  Jon  Marc  Taylor's  third  edition  of  the  Prisoners'  Guerrilla  Handbook  to  Correspondence  Programs  in  the  United 
States  and  Canada  is  the  latest  version  of  this  unique  and  highly  successful  guidebook  for  the  prisoner-student.  This 
invaluable  tool  and  how-to  manual  provides  the  reader  with  step-by-step  instructions  to  find  the  appropriate  edu- 
cation program  for  correspondence  high  school,  vocational,  paralegal,  undergraduate  and  graduate  courses  offered 
in  the  U.S.  and  Canada.  This  is  the  second  book  published  by  Prison  Legal  News  Publishing. 


Prisoners'  Self-Help  Litigation  Manual,  4th  Edition  $45.95 

John  Boston  & Dan  Manville 

ISBN:  978-0-1 953744-0-7  • Paperback,  960  pages 

The  Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition,  is  an  indispensable  guide  for  pris- 
oner litigants  and  prisoner  advocates  seeking  to  understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to 
protect  those  rights.  Clear,  comprehensive,  practical  advice  provides  prisoners  with  everything  they  need  to  know 
about  conditions  of  confinement,  civil  liberties  in  prison,  procedural  due  process,  the  legal  system,  howto  actually 
litigate,  conducting  effective  legal  research  and  writing  legal  documents.  It  is  a roadmap  on  how  to  win  lawsuits. 
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California:  On  April  21,  2015,  San 
Francisco  Sheriff  Ross  Mirkarimi  an- 
nounced that  30  body  cameras  would 
soon  be  deployed  by  jailers  working  within 
Jail  No.  4.  He  said  he  hopes  that  the  new 
equipment  will  emphasize  transparency  and 
accountability  in  his  department,  which  has 
come  under  scrutiny  as  prisoners  have  raised 
allegations  of  “fight  club”  activity  spurred  on 
by  guards.  New  policies  are  being  created 
for  the  body  cameras,  such  as  when  they 
should  be  turned  on. 

California:  State  prison  officials  an- 
nounced on  April  3, 2015  that  a policy  on 
segregating  mentally  ill  prisoners  would 
be  changing.  The  policy  will  begin  to  shift 
disciplinary  action  for  mentally  ill  prisoners 
from  punitive  measures  to  counseling,  and 
is  the  latest  change  to  result  from  a federal 
court  ruling  which  held  that  taking  puni- 
tive action  against  mentally  ill  prisoners 
violates  their  constitutional  rights.  “This  is 
a very  significant  reform  of  the  disciplinary 
process  for  prisoners  with  mental  illness,” 
said  attorney  Michael  Bien,who  represents 
mentally  ill  prisoners  in  the  long-running 
lawsuit.  “What’s  the  point  of  punishing 
someone  who’s  psychotic?” 

California:  Two  architectural  en- 
gineering firms  are  being  sued  by  San 
Bernardino  County  for  alleged  design  flaws 
in  the  High  Desert  Detention  Center  ex- 
pansion project. The  county  initially  entered 
into  a contract  with  Missouri-based  HOK 
and  Pasadena-based  Jacobs  Engineering 
Group,  but  claimed  the  design  flaws  could 
have  significantly  delayed  the  building 
project,  resulting  in  higher  costs. The  county 
hired  another  contractor  to  fast-track  the 
expansion  and  the  project  was  completed 
on  time.  The  lawsuit,  filed  on  May  1,2015, 
seeks  113.6  million  in  damages. 

Colorado:  A disturbance  occurred  at 
the  Larimer  County  Jail  on  March  1,2015 
after  a prisoner  threatened  to  hurt  himself 
or  guards  in  a high-risk  housing  unit.  Pris- 
oner Steven  McCranie,  27,  attempted  to 
spray  an  unknown  liquid  on  a guard  during 
regular  cell  checks  and  the  facility’s  Spe- 
cial Emergency  Response  Team  (SERT) 
was  called  in  to  remove  him  from  his  cell. 
McCranie  later  removed  a hidden  piece 
of  metal  from  his  mouth  and  began  to  cut 
his  arm,  and  SERT  responded  again.  This 
time  other  prisoners  began  to  bang  on  their 
cell  doors  and  block  their  windows.  One 


News  in  Brief 

prisoner,  Derrick  Gaworowski,  was  charged 
with  inciting  the  others;  SERT  eventually 
used  pepperballs  and  a Taser  to  place  him 
under  control. 

Colorado:  On  July  16, 2015,  Jefferson 
County  Sheriff  Jeff  Shrader  said  six  jail 
guards  were  issued  written  reprimands 
for  their  roles  in  the  death  of  prisoner 
Jennifer  Lobato,  who  died  while  awaiting 
medical  care  for  heroin  withdrawal.  One 
of  the  guards  allegedly  said  “That’s  why 
you  shouldn’t  do  drugs”  as  Lobato  suffered 
for  hours  before  becoming  unresponsive  in 
her  cell.  Mark  Silverstein,  legal  director  for 
the  ACLU  of  Colorado,  said  Lobato  was 
denied  necessary  medical  care.  “Such  cal- 
lous and  brazen  misconduct  merits  more 
than  a mild  slap  on  the  wrist,”  he  said  in 
a statement. 

Florida:  Former  Palm  Beach  County 
assistant  state  attorney  Thomas  Schnieders 
II,  49,  was  diagnosed  with  schizophrenia 
just  seven  months  before  he  bludgeoned 
his  elderly  parents  with  a crowbar,  mor- 
tally wounding  his  mother  and  forcing  his 
father  to  play  dead  to  survive  the  attack. 
Schnieders  was  apparently  upset  that  his 
parents  had  scheduled  an  unwanted  doctor’s 
appointment,  and  told  his  father  he  did  not 
kill  his  mother  “but  only  killed  the  demons 
in  her.”  On  July  1,  2015,  Schnieders  was 
ordered  held  without  bail  to  face  charges  of 
first-degree  murder  and  attempted  murder. 

Florida:  Audra  West  was  arrested  for 
disorderly  conduct  and  resisting  arrest  at 
a Fort  Lauderdale  bar  in  2014.  She  said 
she  began  menstruating  after  being  taken 
to  the  North  Broward  Detention  Facility 
and  asked  Deputy  Kristin  Connelly  for  a 
tampon.  Connelly  refused,  West  cursed  at 
her,  and  the  deputy  then  inflicted  a severe 
beating  that  was  captured  on  surveillance 
video,  which  was  publicly  released  on  June 
3,  2015.  The  video  shows  Deputy  Henry 
Lawrence  trying  to  block  Connelly  from 
getting  to  West,  but  she  broke  past  him  and, 
according  to  a witness,  “grabbed  [West] 
and  started  swinging  her  back  and  forth.” 
Although  West  ended  up  with  a black  eye 
and  bruises,  the  Broward  County  Sheriff’s 
Office  exonerated  Connelly  of  using  exces- 
sive force  and  dismissed  an  allegation  of 
conduct  unbecoming  of  an  employee. 

Florida:  A Lake  Mary  attorney  who 
had  his  law  license  for  less  than  a year 
pleaded  no  contest  on  July  2,2015  to  con- 


spiring to  smuggle  a cell  phone  into  the 
Seminole  County  Jail  for  a client.  Marlon 
Smikle,  29,  received  a probationary  sentence 
of  two  years  and  agreed  to  stop  practicing 
law  for  a year.  He  is  the  second  attorney 
to  face  misconduct  charges  while  working 
with  prisoner  Donald  Heflin  Mitchell, 
Jr.  The  first,  Amy  Newby  of  Jacksonville, 
is  currently  serving  a 15-month  federal 
prison  term  for  fraud.  Mitchell  stated,  “All 
the  lawyers  that  have  worked  for  me  have 
worked  for  me  with  the  understanding  of 
the  things  that  I need  done  when  I need  to 
have  them  done.” 

Greece:  On  April  7,  2015,  clashes 
erupted  between  Greek  police  and  protest- 
ers that  left  nine  people  in  custody  and  two 
police  officers  injured.  Another  21  people 
were  temporarily  detained.  The  protestors 
were  demonstrating  for  the  closure  of  a 
maximum-security  prison  and  the  release 
of  certain  prisoners.  Following  a march,  the 
protesters  became  violent,  looting  shops  and 
burning  at  least  two  cars.  Police  responded 
with  tear  gas. 

Hawaii:  Cancelled  visitation  is  not 
an  uncommon  occurrence  at  prisons  in 
Hawaii;  it  is  so  prevalent,  in  fact,  that  in 
2007  a law  was  passed  to  ban  prison  offi- 
cials from  cancelling  pre-scheduled  “special 
visits”  where  families  have  traveled  from 
another  island.  [See:  PLN,  Oct.  2007,  p.34] . 
Regular  weekend  visits  were  not  affected 
by  the  law,  however,  and  on  March  7, 2015 
visitation  was  cancelled  at  the  Kulani  Cor- 
rectional Facility  in  Hilo  yet  again  - this 
time  because  the  facility  had  been  placed 
on  lockdown  after  a prisoner  refused  to 
return  to  his  minimum-security  dorm.  The 
incident  was  investigated  and  the  lockdown 
lifted,  and  visitors  were  allowed  to  return 
the  following  day. 

Hawaii:  Early  in  the  morning  of  April 
25,  2015,  four  prisoners  at  the  Hawaii 
Community  Correctional  Center  rammed 
a piece  of  furniture  into  a door  in  their 
housing  unit  and  attempted  to  escape.  They 
never  made  it  outside  the  perimeter  of  the 
prison  and  were  restrained  just  outside  their 
unit.  Nonetheless,  the  facility  was  placed 
on  lockdown. 

India:  An  angry  mob  broke  into  a re- 
mote Nagaland  state  jail  on  March  5,2015 
and  dragged  a rape  suspect  into  the  streets, 
beating  him  to  death  before  prison  officials 
could  intervene.The  protestors  had  planned 
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a public  hanging,  but  the  accused  rapist  in- 
stead died  from  injuries  suffered  during  the 
attack.  A police  official  said  the  suspect  was 
an  illegal  Bangladeshi  immigrant  and  that 
ethnic  tensions  between  native  Nagas  and 
migrant  Bangladeshis  had  grown  volatile. 
Police  deployed  tear  gas  and  used  bamboo 
canes  to  disperse  the  crowd  and  recover  the 
man’s  body. 

Ohio:  On  April  13, 2015,  the  ACLU 
announced  a call  for  an  independent  inves- 
tigation into  conditions  at  the  supermax 
Ohio  State  Penitentiary  in  Youngstown. 
Around  40  prisoners  at  the  facility  had 
started  a hunger  strike  on  March  16,  and 
five  continued  to  refuse  meals  nearly  a 
month  later.  The  protest  was  meant  to  draw 
attention  to  recreation  and  programming 
restrictions  imposed  on  supermax  prisoners, 
who  are  confined  to  their  cells  for  up  to  23 
hours  per  day. 

Ohio:  Disciplinary  action  was  taken 
against  four  staff  members  at  the  Allen 
Oakwood  Correctional  Institution  on  Feb- 
ruary 12, 2015  for  their  roles  in  allowing  the 
escape  of  school  shooter  T.J.  Lane  and  two 
other  prisoners.  Maintenance  worker  Den- 
nis Barkimer  received  a two-day  suspension 
for  failing  to  secure  items  that  the  prisoners 
used  to  build  a ladder.  Another  maintenance 
worker,  Shawn  Mowery,  and  Michael  Laurita, 
a guard,  were  suspended  for  one  day  for  policy 
infractions.  Lastly,  technician  Robert  Stip- 
pich  received  a written  reprimand  for  failing 
to  notify  a supervisor  of  a broken  security 
camera.  The  prison’s  warden,  Kevin  Jones,  had 
been  demoted  and  reassigned  to  an  operations 
support  center  in  November  2014. 

Oklahoma:  Governor  Mary  Fallin 
signed  a bill  on  April  17,  2015  that  would 
allow  nitrogen  gas  to  be  used  as  an  execu- 
tion method  should  lethal  injection  be  ruled 
unconstitutional  or  execution  dmgs  become 
unavailable.  “The  hasty  manner  in  which 
this  bill  sped  into  law  reflects  the  same 
lack  of  care  with  which  Oklahoma  has 
managed  its  execution  process  historically,” 
said  Robert  Dunham,  executive  director  of 
the  Death  Penalty  Information  Center.  The 
governor’s  office  said  the  first  alternative 
for  execution  is  lethal  injection,  followed 
by  nitrogen  gas,  the  electric  chair  and  the 
firing  squad.  Nitrogen  gas  has  never  been 
used  in  an  execution  in  the  United  States. 

Massachusetts:  On  March  17,  2015, 


guards  at  the  Massachusetts  Correctional 
Institution  worked  quickly  to  contain  an 
electrical  fire  in  a third  floor  housing  unit 
at  the  facility,  garnering  praise  from  Nor- 
folk Fire  Chief  Coleman  Bushnell.  When 
firefighters  arrived  at  the  prison  they  dis- 
covered that  the  mostly- concrete  structure 
was  not  burning  and  that  guards  with  fire 
extinguishers  and  self-contained  breathing 
gear  had  stopped  the  further  spread  of  the 
blaze.  “The  level  of  training  provided  by  the 
Department  of  Corrections  for  fire  safety 
and  emergency  response  once  again  proved 
its  importance,”  Bushnell  said. 

Massachusetts:  Megan  Patterson,  a 
former  Barnstable  County  jail  guard,  was 
found  not  guilty  of  engaging  in  sex  with  a 
prisoner.  In  her  closing  statement  at  trial  in 
September  2015,  Patterson’s  lawyer,  Camille 
Sarrouf,  said  that  not  one  jail  employee  had 
witnessed  the  alleged  sexual  activity.  The 
prisoner-victim  testified  that  the  former 
guard  had  offered  him  110,000  to  impreg- 
nate her;  the  jury  did  not  buy  the  story 
and  acquitted  Patterson  at  the  close  of  the 
four-day  trial.  The  prosecutor’s  case  relied 
heavily  on  Facebook  messages  exchanged 
between  Patterson  and  the  prisoner  fol- 
lowing his  release;  however,  Sarrouf  noted 
that  the  messages  only  contained  “some 
explicit  posts  about  what  she  wants,  not 
what  she  had.” 

Michigan:  Eleven  “John  Does,”  all  teen 
offenders  charged  as  adults,  have  filed  a pair 
of  lawsuits  alleging  that  they  were  forced 
into  unwanted  sexual  acts  through  violence 
and  threats  from  adult  prisoners.  On  April 
16, 2015,  the  Michigan  Attorney  General’s 
Office  filed  a brief  arguing  for  the  disclosure 
of  the  identities  of  some  of  the  “Doe”  plain- 
tiffs. Attorney  General  Bill  Schuette,  who 
has  long  self-identified  as  an  advocate  for 
victims,  came  under  criticism  for  his  han- 
dling of  the  sexual  assault-based  case.  “The 
restrictions  on  use  of  the  plaintiffs’  names 
makes  it  difficult  for  our  attorneys  to  con- 
duct discovery,  which  is  obviously  essential 
to  doing  our  job  in  uncovering  information 
about  the  allegations,”  a spokeswoman  from 
Schuette’s  office  stated. 

Michigan:  Sean  M.  Desjarlais,  44, 
pleaded  no  contest  on  March  26,  2015 
to  one  count  each  of  lying  to  a peace  of- 
ficer and  attempted  felonious  assault.  In 
exchange  for  his  plea,  Bay  County  pros- 
ecutors agreed  to  dismiss  two  counts  of 
second-degree  criminal  sexual  conduct. 
Desjarlais,  a former  Bay  County  jail  guard, 


was  accused  of  molesting  a female  prisoner 
after  bringing  coffee  to  her  cell.  While  on 
his  rounds  the  next  day,  Desjarlais  delivered 
a camera  to  the  cell,  where  the  victim’s 
cellmate  snapped  racy  photos  of  her  and 
later  returned  the  camera  to  Desjarlais.  He 
resigned  from  the  sheriff’s  office  shortly 
after  he  was  charged. 

Michigan:  Wayne  Lee  Hoffman,  44, 
was  sentenced  on  April  21,  2015  to  nine 
months  behind  bars  for  his  inappropriate 
behavior  with  female  prisoners.  Hoffman, 
a former  Barry  County  sheriff’s  deputy,  was 
initially  charged  with  two  counts  of  gross 
indecency,  first-degree  obscenity  and  prosti- 
tution, accosting  and  soliciting.  His  plea  deal 
reduced  the  charges  to  one  count  of  gross 
indecency.  He  received  credit  for  a single 
day  spent  in  jail  and  will  serve  18  months  on 
probation  following  his  release.  “Up  to  the 
point  we  got  the  complaint,  he  was  a good 
employee.  We  didn’t  have  any  issues  with 
him,”  said  UndersherifFBob  Baker. 

Mississippi:  Mississippi  DOC  officials 
announced  on  February  28,  2015  that  an 
investigation  had  commenced  into  the 
death  of  a prisoner  in  protective  custody 
at  the  State  Penitentiary  at  Parchman.  A 
fight  between  25 -year-old  prisoner  Willie 
Wallace  and  another  prisoner  left  Wallace 
dead  due  to  stab  wounds.  “We’ve  got  a 
public  safety  issue,”  noted  DOC  Com- 
missioner Marshall  Fisher.  Shakedowns 
were  conducted  at  several  state  correctional 
facilities  and  scores  of  homemade  weapons 
were  recovered.  “This  is  for  the  safety  of  the 
inmates  and  the  safety  of  the  staff,”  Fisher 
said.  “Any  one  of  these  shanks  can  translate 
into  a homicide.” 

Missouri:  St.  Louis  City  jailer  Ciara 
Jones  was  charged  on  February  5, 2015  with 
contraband  and  sex  crimes  related  to  her 
inappropriate  involvement  with  a prisoner. 
She  faces  three  counts  of  having  sex  with 
a prisoner,  each  punishable  by  up  to  four 
years,  plus  three  misdemeanor  counts  of 
delivering  prohibited  items  to  a prisoner. 
She  admitted  to  smuggling  two  cell  phones 
and  a star- tipped  tool  into  the  jail.  Jones  is 
also  accused  of  having  had  sex  with  a pris- 
oner at  least  three  times  in  various  areas  of 
the  facility.  City  officials  said  procedures  at 
the  jail  have  been  tightened  to  avoid  similar 
incidents  in  the  future. 

Montana:  On  April  9,  2015,  District 
Judge  Loren  Tucker  sentenced  former 
Jefferson  County  jail  guard  Rodney  Mor- 
timore  to  20  years  in  prison  for  raping  three 
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female  prisoners  whom  he  coerced  into  sex 
with  the  offer  of  cigarettes.  Mortimore,  who 
had  initially  been  charged  with  seven  counts 
of  sexual  intercourse  without  consent, 
pleaded  no  contest  to  three  of  the  counts. 
One  of  the  prisoners  filed  a federal  lawsuit 
against  Jefferson  County  last  fall,  alleging 
the  county’s  failure  to  train  Mortimore  led 
to  her  rape.  Under  Montana  law,  prisoners 
cannot  consent  to  sexual  activity. 

Nebraska:  In  October  2014,  prisoner 
Stephen  Cavanaugh  filed  suit  against  the 
Nebraska  Department  of  Correctional  Ser- 
vices, requesting  “accommodated  status”  for 
his  faith  and  its  requirement  that  he  wear 
religious  clothing.  Cavanaugh’s  faith?  The 
Church  of  the  Flying  Spaghetti  Monster, 
also  known  as  “Pastafarianism.’Tts  religious 
regalia?  A full  pirate  costume.  Although 
this  may  seem  like  a joke,  attorneys  spe- 
cializing in  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLUIPA) 
say  Cavanaugh’s  case  may  stand  a chance. 
A current  trend  in  the  courts  is  to  bypass 
an  analysis  of  whether  a prisoner’s  claimed 
faith  is  actually  a legitimate  religion;  once 
a prisoner  has  proven  a “sincere”  religious 
belief,  the  legal  burden  shifts  to  prison 
officials. 

Nevada:  The  family  of  slain  prisoner 
Carlos  Manuel  Perez,  Jr.  filed  a lawsuit  on 
April  7, 2015,  alleging  that  he  was  killed  as 
a result  of  guards  staging  a “gladiator-like 
scenario”  at  the  High  Desert  State  Prison 
which  ended  with  a rookie  guard  firing  four 
shotgun  blasts  to  stop  the  fight.  Perez  died 
and  the  other  prisoner,  Andrew  Jay  Are- 
valo, was  wounded.  The  suit  names  several 


guards,  the  state  of  Nevada  and  three  high- 
ranking  prison  officials.  The  Clark  County 
coroner  released  an  autopsy  report  in  March 
2015  that  ruled  Perez’s  death  a homicide. 

New  Jersey:  On  March  13,  2015, 
autopsy  results  were  announced  in  the  jail- 
house  death  of  27-year-old  David  Yearby. 
The  cause  of  death  was  listed  as  “blunt  force 
trauma  to  the  head  and  neck. ’’Yearby,  who 
had  been  diagnosed  with  bipolar  disorder, 
was  a pretrial  detainee  and  had  been  at 
the  jail  only  two  days  before  he  died.  His 
relatives  said  he  was  pulled  out  of  a cell  at 
the  Middlesex  County  Jail  and  placed  in  a 
restraint  chair,  suffering  a cervical  fracture 
to  his  spine.  Responding  to  the  autopsy 
results,  his  father,  Terrence  Rhodes,  said  “I 
don’t  agree  with  the  findings.” 

New  York:  Grammy-winning  singer 
John  Legend  announced  on  April  13, 
2015  the  formation  of  the  multiyear  FREE 
AMERICA  initiative,  a campaign  to  end 
mass  incarceration.  “We  have  a serious 
problem  with  incarceration  in  this  country,” 
Legend  said  in  an  interview.  “I’m  just  trying 
to  create  some  more  awareness  to  this  issue 
and  trying  to  make  some  real  change  legis- 
latively.” He  added,  “[Wje’re  not  the  only 
ones.  There  are  senators  that  are  looking  at 
this, like  Rand  Paul  and  Cory  Booker,  there 
are  other  nonprofits  that  are  looking  at  this, 
and  I just  wanted  to  add  my  voice  to  that.” 

New  York:  Joanne  Squillace,  an  attor- 
ney representing  a group  of  19  prisoners, 
claimed  her  clients  were  sickened  by  meat- 
loaf  containing  rat  poison  while  imprisoned 
at  the  Rikers  Island  jail  complex.  On  April 
28,2015,  Squillace  announced  that  labora- 


tory tests  had  confirmed  the  presence  of 
Brodifacoum,  an  anti-coagulant  rodenti- 
cide,  in  a sample  of  the  meatloaf  that  had 
been  preserved  by  one  of  the  prisoners.  In 
a lawsuit  filed  in  March  2015,  the  prisoners 
alleged  they  had  suffered  vomiting,  diar- 
rhea and  bleeding  after  eating  the  tainted 
meatloaf.  They  also  said  they  did  not  receive 
proper  medical  treatment. 

New  York:  New  York  University  is- 
sued a press  release  on  March  2,  2015  to 
announce  a $500,000  grant  from  the  Ford 
Foundation  to  fund  an  initiative  called  the 
NYU  Prison  Education  Program  (PEP). 
Through  the  program,  prisoners  at  the 
Wallkill  Correctional  Facility  will  be  al- 
lowed to  enroll  in  college  courses  that  lead 
to  an  Associate  of  Arts  degree  from  the 
university.  “Supporting  high  quality,  post- 
secondary education  programs  in  prisons 
is  vitally  important  and  will  contribute 
in  many  ways  to  renewing  communities, 
strengthening  families  and  breaking  the 
intergenerational  cycle  of  poverty,”  said 
Douglas  E.  Wood,  a program  officer  at  the 
Ford  Foundation  on  Higher  Education  for 
Social  Justice. 

North  Carolina:  On  April  7,2015,  the 
state  Department  of  Health  and  Human 
Services,  Division  of  Health  Service  Regu- 
lation released  a report  on  its  investigation 
into  the  suicide  death  of  38-year-old  Steve 
Ross  at  the  Jackson  County  Jail.  The  report 
cited  the  county  for  three  violations  of  jail 
regulations  and  ordered  Sheriff  Chip  Hall 
to  submit  a corrective  plan.  A separate 
investigation  into  Ross’  death  is  being  con- 
ducted by  the  N.C.  Bureau  of  Investigation. 
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North  Carolina:  Robert  Ellis  Flem- 
ing, a Lee  County  jail  guard,  was  arrested 
on  April  21,  2015  after  being  linked  to 
four  prisoners  caught  with  cell  phones  in 
the  county  jail.  Fleming,  35,  was  charged 
with  providing  a prisoner  with  contraband 
and  receiving  a bribe;  his  bond  was  set  at 
$50,000.  Another  unnamed  guard  was  fired 
but  not  criminally  charged. 

North  Dakota:  On  January  2,  2015, 
authorities  announced  that  a criminal 
investigation  was  underway  into  the  death 
of  prisoner  Dustin  Irwin,  25,  at  the  Ward 
County  Jail.  Irwin  was  pronounced  dead 
three  days  after  being  booked  into  the  fa- 
cility, where  he  presented  with  symptoms 
of  continuous  vomiting  and  hallucinations. 
The  Department  of  Corrections  (DOC) 
investigation  deemed  Irwin’s  medical 
care  “grossly  inadequate,”  and  ordered  the 
sheriff’s  department  to  make  changes.  The 
DOC  has  hired  a full-time  monitor  to 
evaluate  Ward  County’s  compliance  with 
the  order. 

Oregon:  Preliminary  results  were 
released  on  April  1,2015  from  an  Oregon 
Department  of  Justice  investigation  into 
Edwin  Mays’  death  due  to  a methamphet- 
amine  overdose  at  the  Deschutes  County 
Adult  Jail.  Surveillance  video  showed  Mays, 
25,  struggling  in  his  cell  for  nearly  three 


hours  while  jail  guards  watched  a football 
game;  they  waited  nearly  two  hours  to  call 
911  after  Mays  was  found  lying  in  his  cell. 
Mays’  half-brother,  Adam  Davenport,  who 
had  been  arrested  with  him,  said  “I  told  the 
officer,  ‘Hey  look  man,  he’s  not  faking  it.... 
There’s  something  really  wrong,  he  needs 
to  go  to  the  hospital.’”  Mays  died  later  that 
night;  his  family  is  in  the  process  of  filing 
a lawsuit. 

South  Carolina:  On  December  17, 
2014,  Judge  Carmen  Mullins  exonerated 
14-year-old  George  Stinneywho  had  been 
executed  seventy  years  earlier  for  murder- 
ing two  young  girls  with  a railroad  spike. 
Stinney,  who  was  black,  was  the  youngest 
person  in  modern  times  to  receive  the  death 
penalty.  His  trial  by  an  all-white  jury  lasted 
just  three  hours  and  it  took  only  10  minutes 
to  reach  a guilty  verdict.  There  was  no  ap- 
peal and  Stinney  was  electrocuted  around 
three  months  later.  Judge  Mullins  found 
“fundamental,  Constitutional  violations  of 
due  process”in  the  case.The  victims’families 
opposed  the  posthumous  exoneration. 

SouthDakota:  Douglas  Ipsen,29,was 
sentenced  on  August  17, 2015  to  an  addi- 
tional 20  years  in  prison  for  strangling  his 
cellmate,  Kent  Davidson.  Ipsen  had  been 
serving  a life  sentence  for  murder,  and  in  his 
defense  claimed  that  the  asphyxiation  death 
of  his  cellmate  was  an  act  of  assisted  suicide. 
Davidson’s  death  in  September  2014  was 
the  third  killing  at  the  Jameson  Unit  of  the 


South  Dakota  State  Penitentiary.  Prisoners 
Andrew  Young  and  Steven  Heckle  were 
both  murdered  by  fellow  prisoners  in  July 
and  August  2002,  respectively. 

Tennessee:  Gang  tensions  at  the 
Northwest  Correctional  Complex  in  Tip- 
tonville  erupted  during  a “severe”  staff 
shortage  on  July  24,  2015.  Eight  prisoners 
were  stabbed  during  the  melee,  which  oc- 
curred despite  a prisoner’s  warning  letter  sent 
to  a local  newspaper  that  foretold  of  gang 
violence  due  to  staffing  issues.  The  TDOC 
issued  a statement  which  confirmed  that 
nearly  one-third  of  Northwest’s  population 
is  gang-affiliated.  The  staffing  problem  de- 
veloped shortly  after  TDOC  Commissioner 
Derrick  Schofield  changed  guards’  work 
schedules  from  a traditional  40-hour  week 
to  a 28-day  rotation  schedule. 

Texas:  Former  Fannin  County  trans- 
port deputy  William  Clifford  Isaacs,  Jr. 
pleaded  guilty  in  June  2014  to  “deprivation 
of  rights  under  color  of  law”  and  was  sen- 
tenced to  three  years  in  federal  prison  for 
having  oral  sex  with  two  female  prisoners. 
Four  months  later,  on  October  8,  2014,  a 
federal  lawsuit  was  filed  by  one  of  three 
prisoners  against  Isaacs,  Fannin  County, 
private  jail  operator  Community  Education 
Centers,  Inc.  and  former  supervisor  Greg 
Garrison.  The  suit  alleges  that  failure  to 
train  and  supervise,  as  well  as  negligence  on 
the  part  of  the  defendants,  allowed  the  sexu- 
al abuse  to  occur.  The  case  remains  pending. 
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See:  Thomas  v.  CEC,U.S.D.C.  (E.D.Tex.), 
Case  No.  4:14-cv-00648-ALM. 

Texas:  On  April  24, 2015,  two  guards 
and  four  supervisors  at  the  Harris  County 
Jail  were  fired  in  connection  with  the  mis- 
treatment of  a mentally  ill  prisoner  who  was 
locked  in  a cell  filled  with  trash  and  bugs. 
An  additional  29  jail  employees  received 
suspensions  ranging  from  one  to  10  days. 
It  was  revealed  that  stafF  were  aware  of  the 
conditions  in  prisoner  Terry  Goodwin’s 
cell,  yet  left  him  in  the  filth  regardless.  The 
FBI  and  the  U.S.  Department  of  Justice  are 
investigating  the  incident. 

Texas:  Dallas  County  opened  a win- 
dow into  the  way  it  handles  jail  deaths  when 
it  presented  the  father  of  prisoner  Brian 
Hunter  with  a bill  for  11,040  for  Hunter’s 
ambulance  ride  from  the  jail  to  a hospital. 
According  to  an  April  27, 2015  news  report, 
the  hospital  also  hit  Hunter’s  family  with  a 
$3,477  bill  for  the  time  it  took  to  pronounce 
him  dead  - which  was  less  than  30  minutes. 


The  bills  are  less  of  a concern  to  the  family 
than  the  circumstances  surrounding  Hunt- 
er’s death.  A police  investigation  cleared  jail 
stafF  of  any  wrongdoing. 

United  States:  According  to  a report 
released  on  March  9,2015  by  the  Interna- 
tional Centre  for  Prison  Studies,  the  United 
States  incarcerates  nearly  1/3  of  all  female 
prisoners  worldwide.  Women  represent 
8.8%  of  the  American  prison  population, 
while  women  are  incarcerated  in  China 
at  the  rate  of  5.1%  of  that  nation’s  overall 
prison  population.  The  U.S.  out-jails  Rus- 
sia as  well;  only  7.8%  of  Russia’s  prison 
population  is  female.  The  report  found  that 
625,000  women  and  children  are  being  held 
in  lockups  worldwide,  and  that  the  female 
prison  population  continues  to  grow  on 
five  continents. 

Utah:  On  April  22,  2015,  an  autopsy 
report  was  released  that  found  the  in-cus- 
tody death  of  Christopher  Lee  Lucas,  25, 
was  a homicide.  Lucas  had  been  involved 


in  an  altercation  with  another  prisoner  at 
the  Utah  State  Prison  in  September  2014. 
Guards  deployed  pepper  spray  to  break  up 
the  fight,  and  Lucas  collapsed  as  he  was 
escorted  from  the  cell.  He  was  pronounced 
dead  at  a local  hospital.  Four  guards  were 
placed  on  administrative  leave  in  response 
to  the  incident,  but  returned  to  their  jobs 
after  an  investigation  determined  their  use 
of  force  was  appropriate. 

Washington:  A female  pretrial  de- 
tainee at  the  Snohomish  County  Jail  was 
denied  medical  attention  and  gave  birth  to 
a baby  boy  in  a toilet  in  her  cell.  The  un- 
named prisoner  sued  the  county  on  April  8, 
2015.  She  claimed  that  as  she  labored  and 
bled,  jail  medical  stafF  told  her  to  lie  down 
and  use  a feminine  hygiene  pad.  Her  at- 
torney estimated  that  she  suffered  without 
medical  care  for  three  to  four  hours  before 
giving  birth.  A jail  spokeswoman  told  a 
different  story,  though,  saying  that  staff" 
had  monitored  the  woman  throughout 
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News  In  Brief  (cont.) 


the  day  and  that  she  was  in  labor  only  20 
minutes.  Both  the  woman  and  her  attorney 
said  they  hope  the  lawsuit  will  result  in  jails 
doing  more  to  protect  and  assist  pregnant 
prisoners. 

Washington:  Larry  W.  Fields  died  of 
a heart  attack  15  months  after  his  release 
from  prison  in  2013,  but  on  January  2, 2015 
his  family  filed  a lawsuit  against  the  State 
ofWashington  Department  of  Corrections. 


Fields’  family  alleges  that  the  DOC  took 
matters  into  its  own  hands  when  calculating 
his  release  date,  and  had  kept  him  behind 
bars  for  10  months  longer  than  his  court-or- 
dered sentence.  The  suit  claims  Washington 
officials  had  already  been  warned  by  the 
courts  about  the  DOC’s  practice  of  making 
sentences  consecutive  rather  than  concur- 
rent. The  family’s  attorney  said  it  is  difficult 
to  determine  how  many  other  prisoners  may 
have  had  their  sentences  improperly  adjusted 
in  a similar  manner. 

Washington:  On  April  21,  2015, 


Franklin  County  Sheriff  Jim  Raymond  was 
fined  1100  for  refusing  to  let  a sex  offender 
awaiting  sentencing  leave  the  jail  as  part  of 
a work  release  program.  A Superior  Court 
judge  had  ordered  Raymond  to  release  Jef- 
fery C.  Sivonen  to  his  management  job  at 
a local  shopping  mall,  but  the  Sheriff  said 
the  jail’s  criteria  for  work  release  programs 
exclude  sex  offenders.  Raymond  paid  the  fine 
out  of  his  own  pocket,  saying  “Work  release 
is  a privilege,  it  is  not  court  mandated.  Before 
I allow  them  to  pull  high-risk  offenders  out 
of  my  jail,  I’ll  shut  it  down.”S^ 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur. Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  tiie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 

FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2015  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  The  Habeas  Citebook  (a  S49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201  pag- 
es. $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 1 
ucator  with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  378  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct.  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
The  New  Press,  303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein 
takes  an  intimate  look  at  the  effects  incarceration  has  on 
imprisoned  parents  and  their  children.  2016  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1 080  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Hanyers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by 

Scott  Christianson,  Northeastern  University  Press,  394  pages.  $18.95.  The 
best  overall  history  of  the  U.S.  prison  system  from  1492  through  the  20th 
century.  A must-read  for  understanding  how  little  things  P 
have  changed  in  U.S.  prisons  over  hundreds  of  years.  1026 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018  
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases,  includes  medications  to  avoid,  what  diet  to  follow  P 
and  exercises  to  perform,  plus  a bibliography.  1031  |__| 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes 

Denham,  263  pages.  $16.95.  Whether  a defendant  is  charged  with  misde- 
meanor disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable 
guide  for  those  who  want  to  support  family  members,  part-  P 
ners  or  friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  infor- 
mation on  how  to  handle  personal  injury  and  property  dam-  P 
age  claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  I | 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  P 
prosecution  and  adjudication.  1090  I I | 


Our  Bodies,  Ourselves,  by  The  Boston  Women’s  Health  Book  Collective, 
925  pages.  $26.00.  This  book  about  women’s  health  and  sexuality  has  been 
called  “America’s  best-selling  book  on  all  aspects  of  women’s 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  infor- 
mation on  basic  tricks  that  police  use  to  get  people  to  incrim- 
inate themselves.  1083  l__l 

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__| 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  settlement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355  pag- 
es. $49.95.  By  the  co-author  of  the  Prisoners’  Self-Help  Utzgatzon  Manual,  this 
book  provides  detailed  information  about  prisoners’  rights  in  disciplinary 
hearings  and  how  to  enforce  those  rights  in  court.  Includes  state-by-state 
case  law  on  prison  disciplinary  issues.  This  is  the  third  book  P 
published  by  PLN  Publishing.  2017 
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Based  on  studies  made  by  the  U.S.  Department  of  Corrections,  an  inmate  that  takes  the 
opportunity  to  improve  their  education  while  incarcerated  has  a much  better  chance  of 
reintegrating  into  society  and  becoming  a productive,  contributing  member  of  society. 

Our  hope  is  that  by  enabling  families  and  friends  to  send  books  to  inmates,  we  can  have  a 
positive  influence  on  the  lives  of  both  the  inmate  and  his  or  her  family. 

SureShot  Books  is  a Publishing  Company  & Bookstore.  Our  products  range  from 
Law  Books,  Bibles,  Urban  Books,  Self-Help,  Sobriety,  Education  etc.  We  firmly  believe  that 
even  though  a person  is  incarcerated,  their  mind  can  be  free  to  travel  the  world  and 
learn  about  anything  they  are  interested  in,  through  the  magic  of  books. 
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Aramark's  Correctional  Food  Services: 
Meals,  Maggots  and  Misconduct 


Prison  food  service  vendor  Aramark 
was  included  among  132  businesses  in 
21  countries  that  were  named  the  World’s 
Most  Ethical  Companies  in  2015  by  Ethi- 
sphere  Institute,  a self-described  “global 
leader”  in  defining  standards  for  ethical 
corporate  practices.  According  to  the  In- 
stitute’s website,  the  designation  bestowed 
upon  Aramark  “recognizes  companies  that 
truly  go  beyond  making  statements  about 
doing  business  ‘ethically’  and  translate  those 
words  into  action.” 

“Honorees  not  only  promote  ethical 
business  standards  and  practices  internally, 
they  exceed  legal  compliance  minimums 
and  shape  future  industry  standards  by 
introducing  best  practices  today,”  the  In- 
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by  Christopher  Zoukis  and  Rod  L.  Bower 

stitute  said.  The  2015  designation  marked 
the  sixth  straight  year  that  Aramark  has 
been  included  on  the  World’s  Most  Ethical 
Companies  list. 

Aramark  Correctional  Services,  the 
arm  of  the  Philadelphia-based  company 
that  caters  to  prisons  and  jails,  boasts  that 
it  “provides  a wide  range  of  food,  facility 
and  other  customized  support  solutions  to 
over  600  correctional  facilities  across  North 
America,”  preparing  “well  over  1,000,000 
meals  a day  for  state  and  municipal  fa- 
cilities, partnering  with  our  clients  to  meet 
the  unique  challenges  of  the  corrections 
environment.” 

Moreover,  Aramark’s  website  says  that 
it  “endeavors  to  go  beyond  for  its  clients, 
delivering  solutions  to  critical  issues  like 
recidivism,  officer  morale  and  retention, 
safety  and  security,  and  inmate  behavior  and 
health,  whether  through  our  commissary 
services,  offender  training  and  job-readiness 
certification,  family-support  programs  or 
Meals  on  Wheels.” 

Faced  with  the  “unique  challenges” 
of  operating  in  prisons  and  jails,  Aramark 
must  have  met  a detailed  set  of  criteria  in 
order  to  qualify  as  one  of  the  World’s  Most 
Ethical  Companies,  especially  considering 
the  firm’s  recent  performance  problems  in 
Michigan  and  Ohio: 

• An  Aramark  employee  in  Michigan 
served  prisoners  food  that  was  thrown  in 
the  trash,  while  another  was  fired  after  serv- 
ing cake  that  had  been  nibbled  on  by  rats; 

• Aramark  was  held  partly  responsible 
for  infestations  of  maggots  found  in  three 
areas  of  an  Ohio  prison  kitchen  and  din- 
ing hall,  and  maggots  were  also  found  in 
Michigan  prison  kitchens  serviced  by  the 
company; 


• Aramark  food  is  blamed  for  sickening 
prisoners  in  a number  of  states  and  is  the 
focus  of  several  lawsuits; 

• Aramark  has  been  fined  hundreds  of 
thousands  of  dollars,  and  had  its  contract 
terminated  in  one  state  for  violations  that 
included  unsanitary  conditions,  spoiled 
food,  unauthorized  menu  changes  and 
inadequate  meal  portions; 

• Hundreds  of  Aramark  employees 
have  been  disciplined,  fired  or  prosecuted 
for  smuggling  contraband  and  engaging  in 
sexual  misconduct  with  prisoners;  and 

• Multi-year,  multi-million  dollar  state 
contracts  with  Aramark  have  cost  numer- 
ous unionized  prison  workers  their  food 
service  jobs. 

Unsafe  and  Unsanitary  Conditions 

Although  complaints  against  Aramark 
are  by  no  means  geographically  isolated, 
most  recent  criticism  of  the  company’s 
performance  has  been  centered  in  two 
states:  Michigan,  which  signed  a three- 
year,  1145  million  contract  with  the  food 
service  vendor  that  was  due  to  expire  in 
September  2016,  and  Ohio,  which  entered 
into  a two-year,  $110  million  contract  with 
Aramark  for  prison  food  services  that  went 
into  effect  in  September  2013  and  was 
recently  renewed. 

On  March  30, 2015,  Progress  Michi- 
gan, a political  watchdog  group,  released 
the  text  of  emails  between  Aramark  general 
manager  Sigfried  Linder  and  the  Michigan 
Department  of  Corrections  (MDOC),  in 
which  Linder  revealed  that  two  employees, 
identified  only  as  Mr.  Chisolm  and  Miss 
Gibson,  were  responsible  for  serving  pris- 
oners at  the  Saginaw  Correctional  Facility 
food  that  had  been  thrown  in  the  trash. 
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“Mr.  Chisolm  discarded  the  leftovers 
from  the  line  before  the  last  half  unit  was  in 
the  chow  hall.  He  then  realized  that  there 
were  more  inmates  to  serve  so  he  rinsed 
them  off,  reheated  them  in  the  oven  and 
instructed  the  inmates  to  serve  them,”  ac- 
cording to  one  of  the  emails.  “They  refused, 
so  he  and  Miss  Gibson  proceeded  to  serve 
them  to  the  remaining  inmates.” 

MDOC  spokesman  Chris  Gautz  said 
Aramark  later  fired  the  workers  involved. 

“I  think  they  were  meatballs  or  some 
sort  of  meat  products,”  he  stated.  “Obvi- 
ously it  shouldn’t  have  happened.  It’s  a 
health-code  violation.” 

“The  fact  that  inmates  refused  to  serve 
this  food,  and  yet  an  Aramark  employee 
felt  comfortable  doing  so,  speaks  volumes 
about  the  company’s  corporate  culture,” 
noted  Progress  Michigan  executive  director 
Lonnie  Scott.  “This  is  just  the  latest  - and 
one  of  the  most  disgusting  - examples  of 
Aramark’s  incompetency  in  our  state.” 

Scott  also  blasted  the  secrecy  sur- 
rounding Michigan’s  contract  with  the  food 
service  company.  “The  public  has  a right 
to  know  what  is  really  going  on  with  this 
contract  and  it  shouldn’t  take  thousands  of 
dollars  and  FOIA’ed  documents  [records 
requested  under  the  state’s  Freedom  of  In- 
formation Act]  to  get  the  truth,”  he  added. 

Just  two  weeks  earlier,  in  mid-March 
2015,  Progress  Michigan  had  released 
emails  that  indicated  an  Aramark  employee 
was  responsible  for  feeding  cake  that  had 
been  nibbled  on  by  rodents  to  prisoners  at 
the  Central  Michigan  Correctional  Facility. 

The  emails,  obtained  under  Michigan’s 
Freedom  of  Information  Act  and  published 
by  the  Detroit  Free  Press , described  an  ex- 
change between  MDOC  officials  in  which 
a prisoner  working  in  the  Central  Michigan 
kitchen  “reported  to  custody  staff  that  he 
was  ordered  to  serve  cake  that  had  evidence 
of  rodents  eaten  from  it.” 

“The  Aramark  employee  allegedly 
ordered  him  to  cut  the  sides  off  the  cake  ... 
and  serve  it  to  the  population, ’’wrote  prison 
official  Dawn  Livermore. 

“Unb  elievable !”  replied  Warde  n Jeffrey 
Larson,  when  he  learned  of  the  incident. 

The  Aramark  employee  who  told  the 
prisoner  to  serve  the  cake  was  reportedly 
fired;  officials  then  dispatched  a pest  control 
firm  to  the  facility’s  kitchen.  Gautz  said  the 


cake  was  served  to  prisoners,  but  added  he 
was  unaware  of  any  illnesses  that  resulted. 

Progress  Michigan’s  report  escalated 
the  war  of  words  between  the  watchdog 
group  and  Aramark.  Company  spokes- 
woman Karen  Cutler  told  the  Free  Press 
that  she  was  “not  going  to  comment  on  an 
allegation  from  eight  months  ago  that  is  one 
of  hundreds  of  allegations  made  by  special- 
interest  groups  against  our  company  and 
our  hardworking  employees  in  Michigan.” 

Cutler  also  defended  Aramark’s  record. 
“Food  safety  is  a top  priority  that  we  take 
very  seriously,”  she  said,  adding,  “our  pro- 
cesses and  procedures  are  industry  leading, 
and  if  issues  are  raised,  we  fix  them  quickly.” 

Those  issues  have  included  maggots 
found  in  Aramark-run  kitchens  in  Michi- 
gan prisons,  such  as  when  maggots  and  fly 
larvae  were  found  on  a serving  line  at  the 
Parnall  Correctional  Facility  in  June  2014, 
and  again  in  the  kitchen  at  the  G.  Robert 
Cotton  Correctional  Facility  in  June  2015. 

“We  don’t  believe  the  maggots  got  into 
the  food,  but  finding  them  that  close  to 
where  food  trays  sit  during  serving  periods 
is  a serious  and  significant  sanitary  issue,” 
said  MDOC  spokesman  Russ  Marian. 

“Although  Aramark  is  responsible  for 
its  share  of  problems,  they  are  not  respon- 
sible for  every  issue  that  has  been  raised 
in  recent  months,”  he  continued.  “We 
investigated  recent  allegations  connecting 
Aramark’s  services  to  inmate  illnesses  and 
pests.  We  determined  none  of  these  inci- 
dents were  caused  by  Aramark.” 

Aramark  executive  vice  president 
and  general  counsel  Stephen  R.  Reynolds 
threatened  legal  action  if  a media  cam- 
paign proposed  by  Progress  Michigan,  over 
Governor  Rick  Snyder’s  handling  of  the 
company’s  contract  with  the  state,  moved 
forward.  The  group  planned  to  include  visu- 
als of  maggots  in  its  campaign. 

“The  video  advertisement,  accompany- 
ing statements,  publications  ...  and  event 
visuals  will  contain  material  falsehoods  and/ 
or  distortions  about  Aramark’s  performance 
under  the  contract  with  the  Michigan  De- 
partment of  Corrections,”  Reynolds  wrote 
in  a letter  to  Progress  Michigan. 

“The  purpose  of  this  letter  is  to  demand 
that  you  and  anyone  connected  to  Progress 
Michigan  immediately  cease  and  desist 
from  communicating,  publishing,  airing 
or  causing  others  to  air  any  false  state- 
ments or  distortions  relating  to  Aramark’s 
performance  under  the  contract  with  the 
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MDOC.” 

In  Ohio,  however,  state  corrections 
officials  split  the  blame  with  Aramark  over 
maggots  found  in  prison  kitchens.  On  June 
30,  2014,  authorities  discovered  a mag- 
got infestation  in  the  kitchen  at  the  Ohio 
Reformatory  for  Women  in  Marysville. 
Department  of  Rehabilitation  and  Correc- 
tion Director  Gary  Mohr  said  the  company 
was  partly  at  fault. 

“We  don’t  tolerate  maggots  anywhere,” 
said  Mohr,  who  added  that  fly  larvae  were 
discovered  in  all  three  prisons  where  he  had 
served  as  warden.  “It’s  intolerable,  but  it 
happens.”  Aramark  and  the  Department  of 
Rehabilitation  and  Correction  were  jointly 
responsible,  he  said,  adding,  “We  all  accept 
the  responsibility;  that  includes  me.” 

About  1,000  of  the  2,700  prisoners 
at  the  women’s  facility  threw  away  their 
lunches  in  protest  after  maggots  were  dis- 
covered beneath  a serving  line,  in  a refuse 
sink  and  in  a dining  hall  wall,  but  prison 
officials  said  none  of  the  prisoners  were 
served  tainted  food. 
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The  incident  was  one  of  several  times 
that  maggots  were  found  in  Ohio  prisons  in 
2014;  for  example,  maggots  had  previously 
been  discovered  at  the  Ohio  Reformatory 
for  Women  in  January  2014,  and  at  the 
Trumbull  Correctional  Institution  in  June 
of  that  year.  Maggots  were  found  at  the 
Nobel  Correctional  Institution  at  least  six 
times. 

Despite  repeated  problems  related  to 
understaffing,  running  out  of  food  and 
maggots  in  prison  kitchens,  Ohio  renewed 
its  contract  with  Aramark  to  feed  the 
state’s  50,000  prisoners  in  June  2015;  the 
new  two-year  contract  will  cost  the  state 
$130  million. 

Spoiled  Food,  Sickened 
Prisoners,  Lawsuits 

A LAWSUIT  FILED  BY  l6  PRISONERS  AT  THE 

Kent  County  Jail  in  western  Michigan  was 
removed  to  federal  court  on  April  7, 2015. 
The  action  stemmed  from  a 2012  incident 
in  which  about  250  detainees  at  the  jail 
were  sickened  by  chicken  tacos  that  were 
later  found  to  be  contaminated  by  bacteria. 
The  complaint  named  Aramark,  as  well  as 
Kent  County  and  Sheriff  Larry  Stelma,  as 
defendants. 

The  prisoners’  attorney,  Jason  Barrix, 
said  in  court  papers  that  they  suffered  di- 
arrhea and  cramps  after  eating  the  tainted 
chicken,  and  could  face  long-term  health 
consequences.  The  suit  alleged  that  Ara- 
mark failed  to  handle  food  safely,  failed  to 
hire  and  train  enough  people  to  keep  food 
from  spoiling  and  failed  to  use  food  equip- 
ment properly.  At  the  time,  Undersheriff 
Jon  Hess  said  the  chicken  was  cooked  and, 
in  order  to  keep  it  warm,  was  placed  in  a 
steamer  that  was  later  discovered  not  to  be 
working. 

Sheriff  Stelma  and  Kent  County  “knew 
of  the  substantial  risk  of  serious  harm  to  the 
inmates  of  the  Kent  County  Jail  presented 
by  improper  food  handling  techniques,  po- 


tentially resulting  in  a mass  poisoning  like 
that  which  occurred  in  mid-April  2012,” 
Barrix  alleged  in  the  lawsuit. 

Further,  he  said,  the  county  was  guilty 
of  deliberate  indifference  to  the  risk  of 
harm  by  hiring  a firm  like  Aramark  as  the 
jail’s  food  service  vendor  in  the  first  place, 
“despite  knowledge  of  those  companies’ 
history  of  mass  food  poisoning  caused  by 
inadequate  training,  inadequate  staffing, 
inadequate  equipment  and  willful  indiffer- 
ence to  the  health  of  those  the  companies 
are  charged  with  feeding  in  institutional 
settings.” 

The  case  settled  in  September  2015, 
following  mediation.  See:  Beasely  v.  Ara- 
mark Corp.,  U.S.D.C.  (W.D.  Mich.),  Case 
No.  l:15-cv-00374-GJCX 

A federal  judge  dismissed  another 
lawsuit  against  Aramark  brought  by  a 
Michigan  state  prisoner  who  claimed  that 
the  company  routinely  changed  its  menus 
and  short-changed  the  amount  of  food 
served  in  meals.  U.S.  District  Court  Judge 
R.  Allan  Edgar  held  that  Johnny  Dar  Eagle, 
66,  failed  to  present  sufficient  grounds  for 
his  suit,  which  alleged  that  Aramark  vio- 
lated his  Eighth  Amendment  right  to  be 
free  from  cruel  and  unusual  punishment. 

“While  plaintiff  alleges  that  he  is  not 
receiving  the  precise  diet  ordered  by  the 
MDOC,  he  does  not  allege  that  he  is  not 
being  fed  or  that  he  personally  has  lost 
weight,  become  ill,  or  otherwise  experienced 
a condition  intolerable  for  confinement,” 
Judge  Edgar  wrote.  “He  therefore  fails  to 
state  an  Eighth  Amendment  claim.”  See: 
Eagle  v.  Aramark,  U.S.D.C.  (W.D.  Mich.), 
Case  No.  2:14-cv-00193-RAED-TPG. 

An  unrelated  lawsuit,  filed  by  a 
Michigan  prisoner  in  September  2014, 
also  challenged  Aramark’s  meals  under 
the  Eighth  Amendment.  Christopher  J. 
Velthuysen,  43,  serving  a life  sentence  for 
second-degree  murder,  claimed  in  his  fed- 
eral complaint  that  being  denied  “healthy, 
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nutritional  and  edible”  food  constituted 
cruel  and  unusual  punishment. 

According  to  a news  report  on  www. 
mlive.com,  Velthuysen  complained  that 
one  meal  provided  by  Aramark  consisted 
of  “a  green  and  spoiled  hamburger  patty, 
cold  gravy,  cold  noodles  with  a vinegar 
odor,  raw  carrots,  moldy  bread  and  a green 
orange  in  place  of  dessert”  plus  warm  milk 
that  was  beyond  its  expiration  date,  while 
lunch  the  following  day  included  “a  cup 
of  cold  noodles,  white  sauce,  moldy  bread, 
cheese,  a rotten  apple,  a cup  of  cold  spinach 
and  warm  milk.” 

The  lawsuit,  which  also  names  prison 
workers  for  their  alleged  “deliberate  indif- 
ference,” remains  pending.  See:  Velthuysen 
v.  Aramark,  U.S.D.C.  (W.D.  Mich.),  Case 
No.  2:14-cv-00192-GJQcTPG. 

Michigan  prisoners  have  filed  at  least 
14  federal  lawsuits  against  Aramark  since 
2013;  nationwide,  prisoners  have  sued  the 
company  more  than  200  times  in  federal 
court  over  the  same  time  period.  Prisoners 
are  not  the  only  ones  upset  with  the  prison 
food  service  vendor,  though.  A former 
Aramark  employee  in  Michigan  submitted 
a complaint  to  the  Occupational  Safety 


and  Health  Administration  on  October 
23, 2014,  claiming  she  was  fired  for  insub- 
ordination because  she  complained  about 
falsified  records  and  kitchen  practices  that 
threatened  food  safety  at  the  Gus  Harrison 
Correctional  Facility. 

“I  started  complaining  to  supervisors,” 
Amy  McVay,  25,  stated  in  an  interview  with 
the  Detroit  Free  Press.  “They  said,  ‘This  is  a 
prison;  not  a five-star  restaurant.’” 

McVay  alleged  she  was  harassed  and 
fired  in  retaliation  for  reporting  problems 
that  included  serving  raw  or  undercooked 
meat,  serving  meat  that  had  been  dropped 
on  the  floor,  changing  the  date  on  leftover 
food  so  that  it  could  still  be  served  after  its 
throw-away  date,  failure  to  monitor  cooking 
temperatures,  and  falsified  records  concern- 
ing the  temperature  of  dishwater  and  the 
quality  of  cleaning  solutions. 

Aramark  spokeswoman  Cutler  called 
the  allegations  “another  example  in  the 
long-running  series  of  manufactured  at- 
tacks against  our  company.”  She  added, “We 
stand  by  our  food  safety  record  and  will  not 
comment  on  allegations  from  disgruntled 
former  employees.” 

Approximately  200  prisoners  at  the 


Kinross  Correctional  Facility  in  Kincheloe, 
Michigan  protested  in  February  2014,  in 
part  due  to  their  dissatisfaction  with  Ara- 
mark’s  meals.  “You  don’t  screw  around  with 
prisoners’ food,”  Mel  Grieshaber,  executive 
director  of  the  Michigan  Corrections  Or- 
ganization, the  union  that  represents  state 
prison  employees,  told  the  Free  Press. 

And  according  to  news  reports,  follow- 
ing the  incident  where  maggots  were  found 
on  a serving  line  at  the  Parnall  Correctional 
Facility  in  June  2014,  around  30  MDOC 
prisoners  were  treated  for  food  poisoning 
symptoms. 

Nor  are  Aramark’s  troubles  limited  to 
Michigan  and  Ohio;  the  company’s  poor 
track  record  extends  to  a number  of  other 
states.  [See:  PLN,  April  2010,  p.l;  Oct. 
2009,  p.36;  Dec.  2006,  p.  10]. 

For  example,  dozens  of  prisoners  in 
segregation  at  the  Westville  Correctional 
Facility  in  Indiana  staged  a hunger  strike  in 
January  2012  to  protest  what  they  consid- 
ered inadequate  food  provided  by  Aramark. 
The  company  had  been  serving  cold  sack 
lunches  five  days  a week  for  seven  months. 

“A  lot  of  people  didn’t  believe  that 
we  could  win,”  said  one  prisoner  who  was 
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involved  in  the  demonstration.  “We  proved 
them  wrong,”  he  added,  noting  that  follow- 
ing the  protest  they  received  hot  meals.  “It’s 
all  about  profit  and  all  about  profit  motives; 
it’s  not  about  nutrition  or  nothing.” 

Prisoners  at  the  Bayside  State  Prison 
in  New  Jersey  staged  a protest  in  October 
2013  over  the  food  served  by  Aramark. 
New  Jersey  DOC  spokesman  Matthew 
Schuman  refused  to  confirm  that  the  pro- 
test was  a hunger  strike,  but  said  prisoners 
were  skipping  breakfast  to  bring  attention 
to  inadequate  meals.  [See:  PLN,  June  2014, 
p.56]. 

At  a New  Jersey  county  jail,  Aramark’s 
food  was  not  only  substandard  but  often 
spoiled,  according  to  employees  and  prison- 
ers alike.  Crystal  Jordan,  a 23-year  veteran 
guard  at  the  jail  in  Burlington  County,  said 
she  filed  complaints  about  Aramark’s  health 
standards  with  the  local  Department  of 
Health  Inspection. 

“The  food  was  not  great  [before 
Aramark],  but  officers  ate  it  along  with 
the  prisoners.  Once  Aramark  came  in,  that 


changed,”  she  said  in  a December  2013 
news  article.  “The  bread  was  stale.  I saw 
food  in  the  kitchen  with  mold  on  it.  The 
refrigerator  broke  down  and  the  food  was 
left  outside  in  the  cold  or  trucked  in  from 
another  facility.” 

“Those  who  ate  the  food  began  to 
get  sick,”  Jordan  continued.  “The  officers 
demanded  the  right  to  bring  in  their  own 
food  or  order  out,  which  the  jail  authorities 
granted.  But  the  prisoners  had  no  choice. 
Diarrhea  and  vomiting  is  common  among 
the  prisoners.” 

“The  food  gives  everybody  in  the  jail 
diarrhea,”  agreed  James  Gibbs,  52,  after 
spending  two  weeks  in  the  nearby  Union 
Countyjail  in  Elizabeth,  New  Jersey.  “There 
was  never  enough  food.  People  were  hungry 
all  the  time.” 

In  Kentucky,  an  October  2010  audit 
conducted  by  state  Auditor  of  Public  Ac- 
counts Crit  Luallen  found  skimping  on 
meals,  food  safety  problems  and  excessive 
billing  by  Aramark.  Poor  food  service  was 
also  cited  as  one  of  the  reasons  behind  a 
2009  riot  at  the  Northpoint  Training  Cen- 
ter that  left  eight  prisoners  and  eight  guards 
with  injuries.  [See:  PLN,  April  2010,  p.  10]. 
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At  the  time,  Aramark  had  a 112  million 
contract  to  feed  Kentucky’s  approximately 
21,000  prisoners’,  since  the  audit  and  re- 
medial actions  taken  by  the  company,  state 
lawmakers  said  they  have  heard  few  com- 
plaints about  the  food  service  vendor. 

“The  problem  has  been  apparently 
cured,”  said  state  Rep.  Brent  Yonts,  one  of 
Aramark’s  most  ardent  critics.  “I  think  that’s 
because  Corrections  has  done  the  job  they 
are  supposed  to  have  done.” 

Misconduct  by  Aramark  Employees 

There  are  hundreds  of  reported  in- 
cidents  where  Aramark  workers  have  been 
disciplined,  terminated  or  prosecuted  as  a 
result  of  misconduct  ranging  from  smug- 
gling contraband  and  engaging  in  sexual 
abuse  to  arranging  “hits”  on  prisoners. 

On  June  13,2014,  Aramark  employee 
Christopher  Amando  Mitchell,  19,  pleaded 
guilty  in  Jackson  County,  Michigan  to 
charges  of  smuggling  more  than  five  ounces 
of  marijuana  into  the  G.  Robert  Cotton 
Correctional  Facility.  Authorities  said  bags 
of  weed  were  discovered  taped  to  his  body 
during  a pat-down  search. 

At  the  Parnell  Correctional  Facility, 
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Aramark’s  top  official  was  fired  and  banned  been  manipulated  by  prisoners  and  was  er  on  her  knees  in  front  of  a male  prisoner, 

from  the  prison  for  being  intoxicated  on  the  insufficiently  trained.  engaged  in  a sex  act.  The  worker  was  banned 

job,  according  to  MDOC  spokesman  Mar-  “During  the  period  of  January  17,2014  from  the  prison  and  terminated.  And  at  the 

lan.  He  said  prison  authorities  received  an  through  February  28,  2014,  a total  of  12  Bellamy  Creek  Correctional  Facility,  four 

anonymous  tip  about  the  unidentified  food  instances  occurred  whereby  Aramark  staff  Aramark  employees  were  fired  - all  on  the 

service  director  and  gave  her  a breathalyzer  violated  rules  and  regulations  pertaining  same  day- for  having  inappropriate  sexual 

test  which  confirmed  she  was  inebriated.  to  over-familiarity  with  prisoners,”  Kevin  contact  with  prisoners. 

In  May  2014,  Aramark  supervisor  Le-  Weissenborn,  MDOC’s  contract  manager,  Marian  said  the  four  female  workers 

trice  Drake,  25,  was  arrested  after  she  tried  wrote  in  a letter  to  Michael  Flesch,  Ara-  were  caught  on  surveillance  video  engaging 

to  enter  the  Indiana  State  Prison  carrying  mark’s  vice-president  of  operations.  “These  in  kissing  and  sexual  touching  with  male 

a package  that  contained  marijuana,  heroin,  actions  have  resulted  in  safety  and  security  prisoners  in  a kitchen  cooler;  two  were 

suboxone  and  tobacco  products.  risks  and  additional  costs  to  the  Michigan  fired  and  escorted  from  the  prison  while 

Ex- Aramark  food  service  worker  Rob-  Department  of  Corrections.”  the  other  two  were  terminated  after  they 

ert  Edward  Brenner,  49,  was  arraigned  on  Marian  said  most  of  the  incidents  in  arrived  for  work. 

charges  of  smuggling  drugs  into  the  Gus  which  Aramark  employees  engaged  in  over-  “It’s  unprecedented  that  four  workers 

Harrison  Correctional  Facility;  faced  with  familiarity  involved  workers  and  prisoners  at  the  same  facility,  in  the  same  day,  are 

counts  of  possession  with  intent  to  deliver  exchanging  notes.  For  example,  in  Septem-  placed  on  stop  order,”  he  noted.  “It’s  con- 

marijuana,  conspiracy  and  attempted  fur-  her  2014,  a female  Aramark  employee  at  the  cerning  on  a number  of  levels. ’’However,  in 

nishing  contraband,  he  pleaded  guilty  in  Ionia  Correctional  Facility  was  fired  when  fairness  he  also  said,  “I  don’t  believe  all  four 

March  2015  and  was  sentenced  to  90  days  guards  found  a 65-page  love  letter  she  had  of  them  were  in  the  cooler  at  the  same  time.” 

in  jail  and  four  years  of  probation.  written  to  a prisoner  with  whom  she  was  On  September  23,  2014,  an  Aramark 

Further,  on  March  23, 2015,  Timothy  involved  in  a relationship.  worker  at  the  Ionia  Correctional  Facility 

Cojocar,  30,  formerly  employed  by  Aramark  Some  misconduct  went  far  beyond  was  fired  because  authorities  suspected  he 

at  the  St.  Louis  Correctional  Facility,  was  letters,  though.  had  tried  to  pay  one  prisoner  to  beat  up 

sentenced  to  60  days  in  jail,  two  years’  Officials  at  the  Carson  City  Correc-  another.  Only  three  days  after  that  incident, 

probation  and  200  hours  of  community  tional  Facility  entered  a walk-in  freezer  in  an  Aramark  supervisor  at  the  Kinross  Cor- 

service  for  smuggling  drugs.  During  his  February  2014  only  to  discover  the  cooling  rectional  Facility  was  barred  from  the  prison 

sentencing  hearing,  Cojocar  said  he  had  unit  shut  off  and  an  Aramark  kitchen  work-  due  to  his  involvement  in  a scheme  to  have 


FREE  Minutes! 

Start  talking  to  your  loved  one  more. 


CONSCALLHOMEconf 


~Sign  up  and  receive  a Hour  of  FREE  talk-time! 
^Helping  families  worldwide  since  2008. 

~The  #1  way  in  America  to  save  money  on  inmate  calls! 

855-266-7225 


Prison  Legal  News 


7 


December  2015 


Aramark  Food  Services  (cont.) 

a prisoner  assaulted  at  a different  facility. 
According  to  Michigan  State  Police  Detec- 
tive Michael  Schroeder,  a prisoner  filed  a 
complaint  alleging  that  Aramark  supervisor 
Michael  R.  Young,  27,  approached  him  to 
see  if  he  could  arrange  a hit  on  a prisoner 
at  another  prison.  Young  was  arraigned  in 
May  2015  on  a felony  charge  of  solicita- 
tion to  commit  assault  causing  great  bodily 
harm,  according  to  Attorney  General  Bill 
Schuette’s  office. 

“If  it  was  one  [employee],  it  would 
be  one  thing,  but  it  is  over  and  over  and 
over  again,”  observed  Nick  Ciaramitaro, 
legislative  director  for  AFSCME  Council 
25,  the  union  local  which  represents  the 
approximately  370  state  workers  who  were 
displaced  due  to  the  MDOC’s  food  service 
contract  with  Aramark. 

By  October  2014,  over  100  Aramark 
employees  had  been  barred  from  MDOC 
facilities  due  to  various  types  of  misconduct. 
In  Ohio,  135  of  the  company’s  workers  were 
fired  during  the  first  year-and-a-half  of 
Aramark’s  contract  with  that  state’s  prison 


system  for  offenses  that  included  security 
violations,  having  sex  with  prisoners  and 
smuggling  contraband.  Similar  problems 
have  been  reported  in  other  states  that 
contract  with  the  food  service  vendor. 

In  Indiana,  Aramark  employee  Sonya 
Belik,  29,  was  arrested  in  September  2013 
on  felony  charges  of  sexual  misconduct  after 
she  was  caught  “in  inappropriate  activity 
with  one  of  the  inmate  kitchen  workers” 
at  the  Westville  Correctional  Facility,  the 
News-Dispatch  reported.  In  another  in- 
cident, former  Aramark  worker  Roberta 
Ashburn  was  sentenced  to  two  years’ 
probation  in  August  2013  after  officials 
said  she  smuggled  tobacco,  narcotics  and  a 
cell  phone  to  a prisoner  at  the  New  Castle 
Correctional  Facility.  And  in  July  2015,  an 
Aramark  food  service  worker  at  the  Pend- 
leton Correctional  Facility,  Latasha  Perry, 
was  charged  with  multiple  felonies  after 
she  was  caught  trying  to  smuggle  drugs 
into  the  prison. 

Even  in  small  county  facilities,  Ara- 
mark employees  have  run  afoul  of  the  law. 
In  Sunbury,  Pennsylvania,  a town  nestled 
against  the  Susquehanna  River,  authorities 
charged  Aramark  cook  Susan  T.  Studenski, 
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32,  on  April  2, 2015  with  smuggling  tobac- 
co to  six  prisoners  at  the  Northumberland 
County  Jail  as  many  as  50  times  during  the 
three-month  period  while  she  was  under 
investigation. 

Nick  Perea,  employed  by  Aramark  in 
laundry  services  at  the  Metropolitan  De- 
tention Center  in  Bernalillo  County,  New 
Mexico,  admitted  to  smuggling  drugs  into 
the  facility.  He  was  charged  on  May  23, 
2015  with  trafficking  a controlled  substance, 
delivering  contraband  and  conspiracy.  [See: 
PLN,  Oct.  2015,  p.63]. 

In  July  2015,  an  Aramark  food  service 
worker  at  the  Bexar  County  jail  in  Texas 
was  busted  in  a sting  operation.  Mark  An- 
thony Aguilar,  26,  accepted  a cash  bribe  to 
smuggle  drugs,  cigarettes  and  other  contra- 
band into  the  facility;  he  was  charged  with 
possession  of  a controlled  substance. 

And  in  Oregon,  Aramark  employee 
Buddy  Gene  Arnett,  46,  was  indicted  on 
June  15,2015  on  charges  of  providing  con- 
traband to  prisoners  at  the  Jackson  County 
jail  in  exchange  for  sexual  favors.  Accused  of 
giving  tobacco,  alcohol  and  a cell  phone  to 
prisoners  over  a five-month  period,  Arnett 
pleaded  guilty  in  November  2015  and  was 
placed  on  probation  for  three  years. 

Joanna  Saul,  director  of  Ohio’s  Cor- 
rectional Institution  Inspection  Committee, 
offered  a possible  explanation  for  the  ram- 
pant smuggling  of  contraband  into  prisons 
andjails  by  Aram  ark  workers.  In  testimony 
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provided  to  a legislative  panel  on  July  30, 
2014,  Saul  cited  the  low  wages  paid  by  the 
company  as  a contributing  factor. 

“You’re  making  $10  to  $11  [per  hour], 
you  can  bring  in  a pack  of  cigarettes  and  sell 
it  for  $300  - what  are  you  going  to  choose?” 
she  asked. 

Hundreds  of  Thousands 
of  Dollars  in  Fines 

Misconduct  by  Aramark  employees 
and  contract  violations  related  to  the  quality, 
preparation  and  quantity  of  food  served,  as 
well  as  unsanitary  conditions  in  Aramark’s 
prison  kitchens,  have  repeatedly  resulted  in 
fines  levied  against  the  food  service  vendor. 

“Michigan  will  assess  a $200,000  fine 
onto  Aramark  and  require  the  company  to 
redesign  their  current  training  and  staffing 
procedures  in  close  coordination”  with  the 
MDOC,  Governor  Rick  Snyder  announced 
in  an  August  2014  news  release.  The  state 
had  previously  fined  Aramark  $98,000  in 
March  2014,  but  that  fine  was  quietly  sus- 
pended by  then-prison  director  Dan  Heyns. 

“It  never  was  paid,”  admitted  MDOC 
spokesman  Marian,  because  Heyns  “wanted 
to  give  them  some  time  to  solve  the  prob- 


lems we  were  experiencing.” 

A series  of  emails  obtained  by  Prog- 
ress Michigan  revealed  that  Heyns  wrote 
to  one  of  Governor  Snyder’s  top  aides 
to  report  that  the  $98,000  fine  had  been 
levied  against  Aramark  because  “we  were 
concerned  about  losing  control”  of  a prison. 
He  then  promised  to  retract  the  penalty, 
apparently  because  Snyder  was  supportive 
of  the  food  service  contract. 

“I  know  where  you  want  to  go,”  Heyns 
said  in  a March  13, 2014  email  to  Snyder’s 
chief  of  staff,  Dennis  Muchmore.  “I  will 
tone  down  my  attack  dogs,  delay  or  cancel 
any  fines  and  give  Aramark  time  to  solve 
the  problems.”  He  added,  “I  met  with  one 
of  their  honchos  today  and  he  gets  the 
picture.” 

According  to  Marian,  Heyns’  sus- 
pension of  the  fine  occurred  after  a top 
Aramark  official  “pledged  his  commitment 
and  high-level  support  to  resolve  the  prob- 
lems we  were  experiencing  at  the  time.” 

“That’s  outrageous,”  said  Nick  Ciaram- 
itaro  with  AFSCME  Council  25.  “Things 
only  got  worse  after  the  first  fine.” 

The  $98,000  penalty  included  52 
incidents  where  Aramark  made  meal 


substitutions  that  were  not  authorized  and 
240  times  the  company  did  not  prepare  the 
correct  number  of  meals  for  prisoners. 

“They’re  [Aramark]  required  to  follow 
our  menu  and  they’re  required  to  serve  the 
same  food  and  the  same  portions  to  the 
entire  prison  population,”  Marian  noted 
when  the  fine  was  imposed.  “And  we  found 
some  examples  after  working  through  that 
transition  period  where  that  just  wasn’t 
occurring.” 

“Start-up  transitions  of  this  size  and 
complexity  can  involve  challenges  and  we 
are  committed  to  resolving  any  issues  as 
quickly  as  possible,”  responded  Aramark 
spokeswoman  Cutler  in  an  email  to  the 
Detroit  Free  Press.  “We  have  been  working 
closely  with  our  partners  at  MDOC  and 
are  confident  that  we  will  deliver  the  service 
excellence  that  is  expected  and  deserved, 
while  also  achieving  substantial  savings  for 
Michigan  taxpayers.” 

In  his  August  2014  news  release,  Gov- 
ernor Snyder  announced  closer  monitoring 
of  Aramark’s  performance:  “Michigan 
will  also  establish  a system  of  indepen- 
dent contract  monitors,  review  the  DOC 
warehousing  system,  and  work  with  Ara- 
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mark  to  establish  a set  of  mutually  agreed 
performance  metrics  to  be  used  to  objec- 
tively measure  Aramark’s  performance  on 
a monthly  basis.” 

The  governor  said  the  state  expected 
to  achieve  annual  savings  of  114  million  as 
a result  of  the  prison  food  service  contract, 
but  acknowledged  that  “the  transition  to 
utilizing  Aramark’s  services  has  seen  errors 
on  both  sides  of  the  relationship  which  are 
unacceptable  and  need  to  be  corrected  go- 
ing forward.  Therefore,  we  will  be  taking 
multiple  corrective  actions.” 

Those  actions  included  the  hiring  of  a 
contract  oversight  advisor  whose  role  was  to 
report  solely  to  the  governor’s  office  and  not 
to  the  MDOC  or  Aramark.  That  position, 
with  the  state’s  Department  ofTechnology, 
Management  and  Budget  (DTMB),  was 
filled  on  September  2, 2014  by  Edwin  Buss, 
former  director  of  the  Florida  Department 
of  Corrections.  Buss’  1160,000  annual  sal- 
ary was  to  be  covered  by  the  $200,000  fine 
assessed  against  Aramark,  but  after  less 
than  five  months  on  the  job  Buss  was  gone, 


according  to  DTMB  public  information 
officer  Caleb  Buhs. 

“Ed  Buss  is  no  longer  a DTMB  em- 
ployee, he  has  moved  back  to  Florida  with 
his  wife  and  family,”  Buhs  confirmed  on 
January  29, 2015.  “He  made  great  progress 
during  his  time  at  DTMB,  improving 
prison  food  service  delivery.” 

Buhs  said  that  during  Buss’  brief  ten- 
ure, Aramark  raised  worker  pay,  increased 
staffing  levels  and  began  providing  ad- 
ditional employee  training.  He  added  that 
while  Buss  served  in  the  oversight  position, 
the  number  of  Aramark  employees  banned 
from  MDOC  prisons  fell  from  19  to  only 
four.  Buhs  refused  to  say  whether  Buss 
departed  voluntarily  or  was  asked  to  leave. 

“He  was  an  unclassified  at-will  em- 
ployee and  served  at  the  pleasure  of  the 
DTMB  director,”  Buhs  said.  Buss’  short 
stint  was  not  the  only  time  his  public  service 
has  been  brief;  he  lasted  only  six  months  as 
director  of  Florida’s  prison  system  before 
being  discharged.  [See:  PLN,  Feb.  2012, 
p.i]. 

Meanwhile,  the  state  of  Ohio  fined 
Aramark  $130,200  for  contract  violations 
on  July23, 2014,  which  was  the  second  fine 


imposed  on  the  prison  food  service  vendor. 
In  a letter  to  the  company,  Ohio  Depart- 
ment of  Rehabilitation  and  Correction 
director  Gary  Mohr  cited  continued  staff 
shortages,  unacceptable  food  substitutions, 
food  shortages  and  sanitation  issues,  includ- 
ing maggots  discovered  at  multiple  prisons. 

“There  were  and  there  are  remaining 
concerns,”  Mohr  said  in  remarks  to  the 
state  Correctional  Institution  Inspection 
Committee.  “What  was  going  on  was  just 
not  adequate,”  he  added.  Mohr  emphasized 
that  most  of  the  problems  were  limited  to 
seven  Ohio  prisons,  and  said  a portion  of 
the  fine  was  earmarked  for  increased  train- 
ing for  Aramark  employees. 

The  fine  was  in  addition  to  a prior 
$142,100  penalty  levied  against  Aramark 
on  April  18,  2014,  which  stemmed  from 
a February  2014  report  that  detailed  inci- 
dents in  which  the  company  failed  to  meet 
required  prisoner  dietary  needs,  failed  to 
comply  with  state  sanitary  regulations  and 
did  not  maintain  sufficient  staffing  levels. 

Mohr  told  the  Committee  that  Ara- 
mark had  saved  the  state  $13  million  since 
September  2013,  and  said  savings  from  the 
prison  food  service  contract  were  projected 
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to  reach  $16.9  million  in  fiscal  year  2015. 

The  financial  penalties  assessed  against 
Aramark  by  Michigan  and  Ohio  officials 
were  not  unique. 

The  state  of  Florida  fined  the  company 
more  than  $240,000  in  2008  for  “slow  meal 
delivery,  insufficient  staffing  and  other  con- 
tract violations,”  according  to  the  Tampa 
Bay  Times.  After  Aramark  took  over  food 
services  in  Florida  prisons  in  2001,  an  audit 
by  the  Florida  Department  of  Corrections 
found  that  a significant  number  of  prisoners 
stopped  eating  the  meals,  “creating  a wind- 
fall for  the  vendor  and  reducing  the  value  of 
the  services  provided  without  a proportion- 
ate decrease  charged  to  the  department.” 

The  audit  also  cited  Aramark  for  re- 
peatedly changing  menus  as  a cost-cutting 
move,  for  example  by  substituting  “less 
costly  meat  products  such  as  ground  turkey 
for  previously  required  beef  products.  "The 
food  service  vendor  terminated  its  contract 
with  Florida  at  the  end  of  2008  when  the 
state  demanded  improved  quality  and  cost 
reductions. 

To  put  the  fines  in  perspective,  it  is 
pertinent  to  note  that  Aramark,  which  is 
publicly  traded  on  the  New  York  Stock  Ex- 


change under  the  symbol  ARMK,  reported 
gross  revenue  of  $14.8  billion  in  its  2014  an- 
nual report.The  company  had  net  income  of 
around  $149  million  that  year.  This  means 
that  even  if  fines  reached  $500,000,  they 
would  still  amount  to  less  than  one-half  of 
one  percent  of  Aramark’s  net  profit  during 
a single  year  of  operation,  comparable  to 
a man  with  $1,000  in  his  pocket  paying  a 
penalty  of  under  five  dollars. 

Union  Workers  and  Supporters 
Fight  Back 

In  February  2015,  the  Ohio  Civil 
Services  Employees  Association  (OCSEA) 
submitted  a third  proposal  to  take  back 
prison  food  service  from  Aramark  in  an 
effort  to  regain  the  358  unionized  positions 
that  were  eliminated  with  the  implementa- 
tion of  the  company’s  contract.  For  the  first 
time,  however,  the  union  claimed  that  it 
could  beat  Aramark’s  bid. 

“With  well-trained  staff  who  are 
compensated  fairly,  we  believe  many  of 
the  security  and  sanitation  problems  we’ve 
experienced  in  prison  food  service  will 
be  minimized,”  OCSEA  president  Chris 
Mabe  said  in  a press  release.  The  union’s 


proposal  claimed  to  be  $2.9  million  cheaper 
than  Aramark’s  contract  bid. 

Under  OCSEA’s  plan,  prison  captains 
would  be  relieved  of  their  existing  duty  to 
monitor  food  services,  saving  an  estimated 
$4  million  that  the  state  is  spending  outside 
of  the  Aramark  contract.  The  union  also 
proposed  the  creation  of  food  kiosks  in  state 
prisons,  where  prisoners  could  purchase 
items  such  as  sandwiches  or  cheeseburgers 
that  are  not  currently  part  of  the  restricted 
prison  menu.  OCSEA  estimated  the  pro- 
posal could  generate  $5.5  million  in  the 
first  year  alone  if  implemented  statewide. 

The  union  also  calculated  salaries  at  a 
new-hire  rate, but  under  its  existing  contract 
with  the  state,  employees  who  found  work 
elsewhere  in  the  prison  system  have  the 
right  to  return  to  food  services.  As  a result 
salary  costs  could  vary,  depending  on  the 
outcome  of  ongoing  contract  negotiations. 
Seventeen  of  the  affected  union  employees 
lost  their  jobs  when  the  Aramark  contract 
went  into  effect  in  2013;  the  remaining  341 
were  transferred  to  other  positions. 

Ohio  union  leaders  have  long  pointed 
to  Aramark’s  staffing  problems  as  a source 
of  concern  for  prison  officials.  For  example, 
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the  Correctional  Institution  Inspection 
Committee  conducted  prisoner  surveys  in 
2013  and  2014  that  found  78%  of  Ohio’s 
prison  population  was  either  unsatisfied  or 
very  unsatisfied  with  the  food,  listing  as  pri- 
mary concerns  the  taste,  portion  sizes  and 
lack  of  variety.  The  Committee  found  that 
the  number  of  prisoner  grievances  related 
to  food  jumped  53%  from  2013  to  2014, 
compared  to  just  5%  from  2011  to  2012 
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when  union  staff  oversaw  prison  kitchens. 

As  for  employee  misconduct,  as  noted 
above,  135  of  Aramark’s  Ohio  employees 
were  fired  for  various  violations  during  the 
first  18  months  of  the  company’s  contract, 
ranging  from  smuggling  drugs  and  other 
contraband  to  sexual  contact  with  prison- 
ers. In  2011  and  2012,  the  last  two  full 
years  with  union  staffing,  only  15  state  food 
service  employees  were  targeted  by  labor 
relations  staff  for  removal. 

Ohio  prison  system  spokeswoman 
JoEllen  Smith  cautioned  that  the  com- 
parison is  not  an  accurate  indicator  because 
unionized  state  workers  are  protected  by  a 
grievance  process  and  can  appeal  disciplin- 
ary sanctions,  while  Aramark  employees  can 
be  fired  at  will. 

“There  were  likely  circumstances  where 
a state  employee  was  disciplined  based  on 
the  contractual  guarantee  of  progressive 
discipline  in  the  collective  bargaining  agree- 
ment and  in  accordance  with  our  agency’s 
Standards  of  Employee  Conduct,  but  was 
not  summarily  removed  or  resigned  from 
employment  for  incidents  that  today  would 
result  in  an  employee  being  terminated 
from  Aramark,”  Smith  said. 

Beginning  in  August  2014,  the  director 
of  Ohio  state  prison  inspections  recom- 
mended that  the  state  begin  researching 
alternative  food  service  vendors,  a move 
supported  by  the  Correctional  Institution 
Inspection  Committee  in  the  wake  of 
reports  of  maggots  discovered  in  several 
prison  kitchens. Then-Committee  members 
Rep.  Peter  Beck,  Rep.  Robert  Hagan  and 
Rep.  Nicholas  Celebrezze  all  recommended 
that  the  state  terminate  Aramark’s  contract. 
Beck  called  for  the  food  service  contract  to 
be  put  back  out  to  bid,  while  Hagan  and 
Celebrezze  sided  with  OCSEA  in  call- 


ing for  a return  to  union  staffing  in  prison 
kitchens. 

“Aramark  has  had  months  upon 
months  to  clean  up  its  act,  and  yet  its  dirty 
kitchens  remain  a breeding  ground  for 
maggots  and  pose  continued  health  hazards 
to  inmates,”  Hagan  said  in  a press  release. 

The  Ohio  American  Civil  Liber- 
ties Union  (ACLU)  joined  the  call  for 
terminating  the  state’s  contract  with 
Aramark.  “This  is  not  an  isolated  incident 
that  prison  officials  can  expect  to  solve 
without  taking  broader  action,”  said  Mike 
Brickner,  Ohio  ACLU’s  senior  policy 
director.  “Aramark’s  long  track  record  of 
incompetence  and  unsanitary  conditions 
is  well  documented.” 

“Officials  have  already  tried  to  hold 
Aramark  accountable  by  levying  steep 
fines  and  that  has  not  worked.  It  is  time 
we  recognize  this  experiment  has  failed  and 
cancel  the  contract.  Aramark’s  failures  not 
only  put  prisoners’  health  and  well-bring 
at  risk,  they  also  jeopardize  the  safety  of 
employees  at  the  prisons,”  he  added.  “We 
must  treat  those  we  incarcerate  with  basic 
human  dignity.  Food  riddled  with  maggots, 
scant  portions,  and  constant  incompetence 
is  simply  unacceptable.  We  must  demand 
better  from  the  state.” 

While  that  was  strong  condemnation 
of  Aramark,  by  far  the  most  strident  opposi- 
tion to  the  company  occurred  in  Michigan, 
where  union  leaders  repeatedly  challenged 
the  food  service  vendor  and  garnered 
significant  political  support  for  terminat- 
ing its  contract.  About  50  unionized  state 
employees  demonstrated  outside  Governor 
Snyder’s  office  on  August  14, 2014  to  pro- 
test his  appointment  of  a contract  oversight 
adviser,  which  they  contended  was  an  at- 
tempt to  hide  problems  with  Aramark. 
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“They’re  going  after  less  transparency,” 
Michael  Migrin,  legislative  liaison  for  the 
Michigan  State  Employees  Association, 
told  reporters  as  a group  of  AFSCME, 
Michigan  Corrections  Organization  and 
United  Auto  Workers  Local  6000  members 
marched  and  carried  signs  in  front  of  the 
governor’s  office. 

Union  leaders  said  their  concerns  were 
based  on  the  release  of  public  records  under 
the  state’s  Freedom  of  Information  Act. 
The  governor’s  office  is  exempt  from  FOIA 
requests,  Migrin  noted,  and  he  and  other 
union  members  were  suspicious  that  moni- 
toring of  the  Aramark  contract  was  being 
shifted  from  the  MDOC  to  the  governor’s 
office  in  order  to  prevent  the  disclosure  of 
emails  and  other  documents  pursuant  to 
public  records  requests. 

“Everything  that’s  been  shared  previ- 
ously will  continue  to  be  shared,”  insisted 
Governor  Snyder’s  press  secretary,  Sara 
Wurfel,  who  denied  that  secrecy  was  the 
motive  behind  the  move.  “Utmost  transpar- 
ency is  in  everyone’s  best  interests.” 

MDOC  spokesman  Marian  said  the 
change  was  “absolutely  not”  designed  to 
shield  issues  involving  Aramark  from  public 
scrutiny.  “The  rationale  behind  it  is  to  make 
it  more  independent,”  he  explained. 

The  two  state  employee  unions  rep- 
resenting Michigan  prison  workers  lost  a 
previous  bid  to  have  the  Aramark  contract 
voided,  when  the  state  Civil  Service  Com- 
mission deadlocked  2-2  on  a union  appeal, 
which  allowed  the  contract  to  remain  in 
effect. 

“How  a contractor  performs  is  not 


a matter  for  commission  review,”  wrote 
Commission  Chairman  Thomas  Wardrop 
in  announcing  the  decision  in  April  2014. 
Wardrop,  along  with  Commissioner  James 
Barrett,  voted  to  reject  the  appeal  filed  by 
AFSCME  Council  25  and  the  Michigan 
Association  of  Governmental  Employees. 
“The  DOC  is  closely  monitoring  con- 
tractual compliance  and  can  make  the 
appropriate  choices  to  ensure  that  necessary 
services  and  service  levels  are  maintained,” 
Wardrop  stated. 

“I’m  not  surprised  by  this  outcome,” 
AFSCME  Council  25’s  legislative  director 
Nick  Ciaramitaro  said  at  the  time.  “There 
are  clearly  those  on  the  Commission  who 
believe  these  decisions  should  be  made 
by  the  department,  and  [the  Commission] 
shouldn’t  exercise  that  much  oversight.  We 
disagree.” 

Union  officials  had  testified  before  the 
Commission  at  a March  19, 2014  hearing 
that  Aramark’s  performance  since  taking 
over  food  services  had  threatened  prison 
safety.  At  that  time,  MDOC  officials  ac- 
knowledged the  problems  but  advocated 
no  immediate  changes. 

“This  is  time  to  end  this  contract,” 
declared  Michigan  Corrections  Organiza- 
tion director  Mel  Grieshaber  at  the  hearing. 
“These  are  things  that  are  dangerous  in 
a prison,”  he  said,  after  the  commission- 
ers were  told  that  Aramark  workers  had 
smuggled  banned  cell  phones  into  prisons 
and  exchanged  love  notes  with  prisoners. 

“We  have  Aramark  workers  being 
fired  for  overfamiliarity  with  prisoners, 
which  is  a big  no-no  in  prisons.  It’s  not 


just  sex,  but  giving  prisoners  favors,  things 
they  aren’t  supposed  to  have.  It’s  a safety 
and  security  concern  when  you’re  overfa- 
miliar because  it  can  lead  to  blackmail,” 
Grieshaber  added. 

“Staff,  prisoners  and  the  general  public 
have  been  put  at  risk  while  rules  are  being 
misinterpreted  to  ignore  both  quality  and 
quantity  of  the  services  provided,”  Ciarami- 
taro said,  adding  that  problems  with 
Aramark  that  he  and  others  had  warned 
about  had  come  to  pass. 

“There’s  been  some  serious  contract 
issues,”  but  prison  officials  were  “very 
diligent”  in  holding  Aramark  responsible, 
MDOC  spokesman  Marian  insisted  at  the 
hearing.  “We  recognize  the  importance  that 
the  food  service  operation  has  in  the  safety 
of  our  correctional  facilities.” 

Following  the  Civil  Service  Commis- 
sion’s ruling,  Aramark’s  contract  with  the 
state  came  under  fire  in  the  political  arena, 
including  the  2014  gubernatorial  election 
that  ended  with  Governor  Snyder’s  close 
reelection  in  November  2014  with  50.9% 
of  the  vote.  His  opponent,  Democrat  Mark 
Schauer,  had  challenged  Snyder  to  kick 
Aramark  out. 

“Governor  Snyder’s  decision  to  out- 
source prison  food  service  has  proven  to  be 
a serious  mistake  that  is  wasting  millions  of 
taxpayer  dollars  and  putting  the  lives  of  our 
corrections  officers  at  risk,”  Schauer  said 
during  the  campaign.  “Aramark’s  employees 
have  repeatedly  violated  the  terms  of  their 
contract,  and  their  drunken  and  drug- 
dealing activities  at  Michigan  prisons  pose 
a very  serious  risk  to  public  safety.” 
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“The  governor  should  terminate  Ara- 
mark’s  contract  immediately  to  protect 
taxpayers  and  public  safety,”  Schauer  con- 
tinued. “Taxpayer  dollars  shouldn’t  be  used 
to  pay  for  the  kind  of  gross  incompetence 
and  dangerous  behavior  that  Aramark  is 
peddling.” 

State  Senate  Majority  Leader  Randy 
Richardville  called  on  the  state  to  request 
new  bids  from  other  companies  to  provide 
prison  food  services.  “It  doesn’t  matter  if 
they’re  prisoners  or  who  they  are,  people 
don’t  deserve  that  type  of  treatment,”  he 
said. 

“Once  again,  misconduct  by  Aramark 
employees  have  [sic]  caused  disruption  in 
our  prison  system,”  added  state  Rep.  Sam 
Singh  in  a news  release  that  called  for  an 
end  to  the  company’s  contract  in  the  wake 
of  continued  negative  media  reports.  “What 
started  out  as  a few  concerning  incidents 
has  grown  into  a pattern  of  continued  poor 
performance,”  he  said. 

“I  can’t  believe  anyone  would  want  to 
continue  using  Aramark  after  all  that’s  hap- 
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pened,”  remarked  state  Rep.  Dian  Slavens. 
“It’s  just  irresponsible.” 

Other  legislators,  however,  believed 
the  Snyder  administration  should  not  be 
influenced  into  cancelling  Aramark’s  1145 
million  contract  based  on  media  accounts 
of  problems  involving  the  company. 

“Obviously  it  hasn’t  gone  as  smoothly 
as  we  want,”  admitted  Rep.  Joe  Haveman, 
who  at  the  time  chaired  the  House  Ap- 
propriations Committee.  “I  trust  that  it’s 
going  to  get  better.” 

Continued  protests  by  unionized  state 
employees  in  both  Michigan  and  Ohio 
prompted  a pointed  response  from  the  food 
service  vendor. 

“Aramark  has  served  billions  of  meals, 
to  millions  of  inmates,  at  hundreds  of  cor- 
rectional facilities  around  the  country  and 
never  encountered  sudden  incidences  like 
those  reported  in  two  states  in  the  span  of 
one  week,”  said  company  spokeswoman  Cut- 
ler, who  added  the  firm  was  the  victim  of  a 
“propaganda  machine” mn  by  union  members. 

In  both  states,  she  continued,  Aramark 
faced  “quite  a bit  of  anti-privatization 
sentiment ...  that  has  not  always  presented 
the  collaborative  environment  we’re  used 
to.  Each  corrections  system  is  operated 
independently  and  the  only  common  de- 
nominator is  that  both  of  them  recently 
privatized  their  food  services  in  a decision 
that  has  drawn  criticism  from  some  special 
interest  groups.” 

Grieshaber  countered  that  state  prison 
employees  are  forced  to  deal  every  day 
with  disciplinary  problems  that  result  from 
prisoners  who  are  unhappy  about  the  meals 
provided  by  Aramark.  “I  never  heard  so 
many  complaints,  worries,  and  concerns 
about  problems  they  were  going  to  have 
with  the  prisoners,”  he  said. 


Michigan's  Last  Straw 

Following  a series  of  adverse  incidents 
involving  food  services  at  MDOC  facilities, 
the  number  of  reports  of  unsanitary  condi- 
tions dropped  significantly  for  a time,  but 
headlines  flared  again  when,  at  lunchtime 
on  June  2,  2015,  a prisoner  discovered 
maggots  while  cutting  potatoes  in  an  Ara- 
mark-run  kitchen  at  the  G.  Robert  Cotton 
Correctional  Facility.  Officials  closed  the 
prison’s  food  serving  line  for  an  hour  while 
the  area  was  cleaned  and  the  potatoes  were 
discarded,  according  to  MDOC  spokesman 
Gautz. 

That  was  the  last  straw  for  some  state 
lawmakers,  who  drafted  bi-partisan  legis- 
lation to  subject  Michigan  prisons  to  the 
same  food  safety  inspection  requirements 
as  other  facilities  that  serve  meals,  such  as 
restaurants,  hospitals  and  schools. 

“Just  in  the  past  few  weeks  there  was 
yet  another  allegation  of  maggots  in  food 
served  by  Aramark  in  one  of  our  prisons, 
so  clearly  fining  the  company  and  the 
bad  press  they’ve  received  over  previous 
incidents  hasn’t  helped  get  them  to  run 
a good  food  service  operation  or  clean 
kitchens,”  said  state  Rep.  John  Kivela,  who 
co-sponsored  the  bill,  in  a June  24,  2015 
press  release. 

“Our  prisons  should  face  the  same 
scrutiny  as  our  schools,  universities  and 
senior  centers,”  added  co-sponsor  state  Rep. 
Ed  McBroom.  “It  seems  only  reasonable 
that  those  kitchens  face  the  same  strict 
inspections  as  required  by  any  kitchen  serv- 
ing the  public.” 

After  it  was  introduced,  however,  the 
legislation  became  bogged  down  in  a de- 
bate over  who  should  cover  the  cost  of  the 
inspections. 
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Regardless,  in  the  aftermath  of  the 
latest  discovery  of  maggots  and  a year-and- 
a-half  of  controversy  and  turmoil,  and  with 
the  prison  kitchen  inspection  bill  pending, 
Michigan  and  Aramark  officials  finally 
decided  to  call  it  quits,  reaching  a “mutual 
agreement”in  July  2015  to  cancel  the  three- 
year  food  service  contract  18  months  early 

The  MDOC  said  the  decision  was 
not  based  on  Aramark’s  performance,  but 
instead  was  the  result  of  “a  discrepancy 
between  the  meal  tracker  system  the  de- 
partment uses  and  what  Aramark  numbers 
showed,”  said  Gautz. 

In  other  words,  according  to  DTMB 
spokesman  Caleb  Buhs,  Aramark  was 
billing  the  state  about  1200,000  more  per 
month  than  anticipated  under  the  contract, 
a difference  of  about  4.5%.  That  discrepancy 
“was  one  of  the  key  differences  in  our  con- 
tract discussions  with  Aramark  that  could 
not  be  resolved,  and  ultimately  led  to  the 
mutual  decision  to  separate,”  Buhs  declared. 
Another  contributing  factor  may  have  been 
the  company’s  request  for  billing  and  menu 
changes  under  the  existing  contract. 

“We  take  full  responsibility  for  all  as- 
pects of  our  performance  while  operating 


in  a highly  charged  political  environment 
that  included  repeated  false  claims,”  said 
Karen  Cutler,  Aramark’s  spokesperson. 
“Ultimately,  we  were  unable  to  resolve  a 
number  of  shared  issues  and  as  a result  we 
mutually  agreed  with  MDOC  to  end  the 
contract.” 

The  Florida-based  prison  food  vendor 
Trinity  Services  Group  - a runner-up  in 
the  original  bidding  process  - was  tapped 
to  replace  Aramark  under  a new  three-year 
agreement.  Trinity  provides  food  services 
at  facilities  in  44  states,  supplying  meals  to 
more  than  300,000  prisoners  daily,  accord- 
ing to  a statement  released  by  Governor 
Snyder. 

“Michigan  will  now  partner  with  Trin- 
ity Services  Group  to  provide  food  service 
for  prisoners  in  all  state-run  correctional 
facilities,”  Snyder  said.  “We  will  remain 
focused  on  moving  forward.  Michigan  will 
continue  to  realize  significant  cost  savings 
from  this  new  contract.  Our  departments 
will  work  tirelessly  with  both  companies  to 
ensure  a smooth,  collaborative  transition  as 
well  as  quality  service,  security  and  safety 
within  the  facilities  during  the  change.” 

However,  research  by  the  Detroit  Free 


Press  revealed  allegations  of  unsanitary 
conditions  and  inadequate  food  in  some  of 
the  other  states  where  Trinity  does  busi- 
ness. For  example,  according  to  an  October 
2014  news  report,  prisoners  at  the  Gordon 
County  jail  in  Calhoun,  Georgia  claimed 
they  were  losing  weight  and  eating  tooth- 
paste and  drinking  water  to  stave  ofFhunger 
pangs  due  to  the  paltry  twice-a-day  meals 
that  Trinity  served. 

“They  don’t  have  a choice,”  said  com- 
pany spokesman  Jim  O’Connell.  “We  could 
have  a bigger  discussion  of  why  they’re 
there  to  begin  with.  But  you’re  served  what 
you’re  served.” 

Trinity  was  sued  last  year  by  prisoners 
at  the  Schuylkill  County  jail  in  Pennsylva- 
nia over  meager  food  portions.  “Plaintiffs 
allege  that  they  are  not  receiving  proper 
portions,  that  they  are  not  receiving  proper 
nutrition,  and  that  they  are  served  spoiled 
food,”  the  complaint  stated.  The  pro  se 
lawsuit  was  dismissed  by  a federal  district 
court  in  December  2014.  See:  Murphy  v. 
Berdanier,  U.S.D.C.  (M.D.  Penn.),  Case 
No.  3:14-cv-00964-ARC. 

Nationally,  prisoners  have  filed  suit 
against  the  company  in  federal  court  at  least 
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130  times.  Further, Trinity  Services  Group 
employees  have  been  cited  for  misconduct, 
including  sexual  misconduct  with  prisoners, 
and  the  firm  has  faced  allegations  of  operat- 
ing kitchens  contaminated  with  rodents  and 
insects.  Compared  with  Aramark’s  track 
record,  and  with  a nod  to  Yogi  Berra,  it  ap- 
pears to  be  deja  vu  all  over  again. 

In  addition,  despite  Governor  Snyder’s 
claim  of  “significant  cost  savings, ’’Trinity’s 
contract  with  Michigan  will  cost  1158  mil- 
lion - around  $13  million  more  than  the 
state’s  original  deal  with  Aramark. 

“Each  vendor  negotiation  is  unique, 
and  it  is  not  uncommon  for  there  to  be 
changes  in  the  terms  of  a contract  when 
there  is  a change  in  vendor,”  explained  Buhs. 

Further  compounding  the  issue  is  a 
challenge  filed  by  the  state  employees  union, 
alleging  MDOC  officials  failed  to  comply 
with  the  law  in  seeking  bids  for  vendors  to 
replace  Aramark  as  Michigan’s  prison  food 
service  provider. 

“The  reason  why  government  has  an 
open  bid  process  is  to  insure  the  public  is 
getting  the  lowest  price  and  best  value  for 
the  services  provided,”  Ed  McNeil,  special 
assistant  to  the  president  of  AFSCME 
Council  25,  said  in  a news  release.  “Chang- 
ing vendors  two  years  after  the  open  bid 
was  first  awarded  without  going  back  to 
the  marketplace  is  bad  business  because 


it  cheats  the  public  out  of  the  benefit  of 
competitive  pricing.” 

Buhs  defended  the  handling  of  the 
Trinity  contract,  saying  the  state  was  com- 
plying with  “the  spirit  and  the  letter  of  the 
law. ’’The  initial  prison  food  service  contract, 
Buhs  said,  “was  competitively  bid,  and  we’re 
going  with  the  second-place  vendor.” 

“The  failure  of  private  companies  to 
serve  the  public  good  is  well-documented 
across  the  country,”  McNeil  countered.  “We 
need  to  terminate  this  contract,  bring  it 
back  in  house  and  provide  the  high-quality 
service  you  can  only  get  with  dedicated  state 
employees.” 

Although  Aramark  may  be  gone  from 
Michigan,  the  company’s  legacy  has  not 
been  forgotten.  The  watchdog  group  Prog- 
ress Michigan  issued  a report  on  August  18, 
2015  charging  the  Snyder  administration 
with  failing  to  properly  oversee  the  Ara- 
mark contract,  and  saying  it  will  likely  be  no 
more  vigilant  in  monitoring  the  agreement 
with  Trinity. 

In  examining  more  than  25,000  pages 
of  emails  related  to  Aramark’s  food  services 
at  MDOC  facilities  that  were  released 
under  the  Freedom  of  Information  Act, 
Progress  Michigan  found  that  nearly  half 
of  4,000  issues  with  the  company’s  perfor- 
mance under  the  contract  were  persistent, 
recurring  and  never  resolved. 

“This  experiment  of  privatization  is 
certainly  a glaring  example  of  failure  to  hold 
them  accountable,”  said  the  organization’s 


executive  director,  Lonnie  Scott.  “Simply 
changing  the  vendor  without  changing 
the  culture  that  allowed  such  egregious 
actions  will  do  nothing  but  cost  taxpayers 
more  money.” 

Back  to  the  Ethics  Award 

With  such  an  abysmal  track  record 
as  evidenced  in  Michigan  and  Ohio,  how 
is  it  that  Aramark  qualified  - once  again  - 
for  inclusion  in  the  Ethisphere  Institute’s 
annual  list  of  the  World’s  Most  Ethical 
Companies? 

“Every  day,  everywhere  we  operate 
around  the  world,  our  dedicated  associ- 
ates enrich  and  nourish  the  lives  of  those 
we  serve  with  innovative  and  meaningful 
solutions,”  said  Aramark  Chairman  and 
CEO  EricJ.  Foss,  in  a March  9,2015  press 
release.  “As  a global  leader,  this  prestigious 
honor  reinforces  our  commitment  to  op- 
erating with  the  highest  ethical  standards 
and  conducting  business  with  the  utmost 
integrity  and  respect,  while  delivering  ser- 
vice excellence  to  our  consumers,  clients  and 
community  partners,”  he  added. 

Foss,  incidentally,  received  $32.4 
million  in  total  compensation  in  2014, 
including  his  salary,  bonuses  and  stock  and 
option  awards. 

Ethisphere  CEO  Timothy  Erblich 
lauded  Aramark  for  understanding  that 
ethics  defines  corporate  leadership,  and 
noted  that  “earning  the  World’s  Most  Ethi- 
cal Companies  recognition  involves  more 
than  just  an  outward  facing  message  or  a 
handful  of  senior  executives  saying  the  right 
thing.  Earning  this  recognition  involves  the 
collective  action  of  a global  workforce  from 
the  top  down.” 

On  closer  examination,  however,  the 
“prestigious  honor”  of  appearing  on  Ethis- 
phere’s  list  of  ethical  corporations  may  not 
be  as  distinguished  as  it  seems.  The  Ethi- 
sphere Institute,  a self-described  “leading 
international  think-tank  dedicated  to  the 
creation,  advancement  and  sharing  of  best 
practices  in  business  ethics,  corporate  social 
responsibility,  anti- corruption  and  sustain- 
ability,” is  in  reality  a for-profit  company 
that  sells  services  to  - and  collects  fees 
from  - some  of  the  companies  that  receive 
its  “most  ethical”  designation. 

Ethisphere  bases  the  awards  on  a 
scoring  system  that  relies  primarily  on 
information  provided  by  the  corpora- 
tions themselves,  using  a questionnaire 
which,  according  to  Ethisphere,  takes  30 
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to  40  minutes  to  complete.  An  advisory 
panel  assembled  by  the  organization  then 
examines  documentation  the  companies 
submit  in  support  of  their  survey  answers. 
Ethisphere  also  compiles  data  from  other 
sources,  such  as  media  reports,  court  re- 
cords and  magazine  articles,  including 
Consumer  Reports. 

“Could  they  be  lying  to  us?”  said  Ethi- 
sphere Institute  director  Alex  Brigham, 
referring  to  the  self-reported  question- 
naires. “Sure,  they  could....  Over  time,  we’re 
going  to  have  to  figure  out  how  to  verify 
that.  And  no  one  is  going  to  pay  us  to  verify 
it,  and  if  we  try  to  charge  them  to  verify 
it,  we’re  going  to  have  reporters  ...  make  it 
sound  like  we’re  getting  paid  off.” 

Brigham  admitted  that  Ethisphere 
charges  companies  to  be  certified  with  the 
“Ethics  Inside”  designation,  but  only  if  the 
organization  determines  a firm’s  “compli- 
ance and  ethics  activities  are  demonstrably 
better  than  competitors.”  He  denied  there 
was  a conflict  of  interest  because  “our  fees 
are  so  small.” 

“If  you’re  getting  money  from  some- 
thing and  you’re  making  ratings,  you  just 
have  to  be  very  careful  that  there’s  no  con- 


flicts of  interest, ’’agreed  Stefan  Linssen,the 
editor-in-chief  of  Ethisphere  magazine.  “If 
there  was  even  a perception  of  conflict  of 
interest,  that  would  just  lose  all  credibility 
for  the  list.”  Linssen  said  he  believes  the 
Ethisphere  Institute  has  avoided  that  di- 
lemma by  being  transparent. 

The  World’s  Most  Ethical  Companies 
list  helps  in  “advancing  the  conversation 
about  ethics  and  compliance  programs 
in  the  executive  suites  and  boardrooms,” 
conceded  Gretchen  Winter,  director  of 
the  Center  for  Professional  Responsibility 
in  Business  and  Society  at  the  University 
of  Illinois,  and  former  ethics  officer  for 
Baxter  International,  one  of  the  World’s 
Most  Ethical  Companies  winners.  Still,  she 
cautioned,  conflicts  of  interest  and  Ethis- 
phere’s  reliance  on  information  provided 
by  the  corporations  themselves  make  the 
awards  “less  credible.” 

Chris  MacDonald,  a former  member 
of  the  Ethisphere  Institute’s  advisory  panel, 
was  more  blunt.  Take  the  awards,  he  said, 
“with  a grain  of  salt.” 

Which  means  that  reliance  on  Ara- 
mark’s  inclusion  in  a list  of  the  World’s 
Most  Ethical  Companies  as  a measure  of  its 


integrity,  morals  or  quality  of  service  is  - as 
indicated  by  the  firm’s  dismal  performance 
in  Michigan,  Ohio  and  other  states  - a 
recipe  for  disaster. 

Sources:  www.freep.com , www.takepart. 
com,  www.truthdig.com, www.trutv.com, 
Michigan  Radio,  Detroit  Free  Press,  http:// 
inthesetimes.  com,  www.  opednews.  com, 
www.aramark.com, www.mlive.com,  http:// 
thinkprogress.org,  www.foxl9.com,  www. 
hucyrustelegraphforum.  com,  http://woodtv. 
com,  http://ethisphere.com,  www.slate.com, 
Michigan  Department  of  Corrections,  Co- 
lumbus Dispatch,  Bloomberg  Businessweek, 
Associated  Press,  www.  dailyitem.  com,  www. 
therepublic.com,  www.abc27.com,  http:// 
triblive.  com,  www.  lansingstatejournal.  com, 
http://markschauer.  com,  www.  acluohio.  org, 
www.  detroitnews.  com,  www.  themorning- 
sun.  com,  www.greenfeldreporter.  com,  www. 
seattlepi.com,  www.reuters.com,  www. 
wzzml3.com,  www.marionstar.com,  www. 
daytondailynews.  com,  www.  scribd.  com, 
www.  democracy-tree,  com,  www.  wndu.  com, 
www.  lenconnect.  com,  www.  mailtribune.  com, 
www.statesmanjournal.  com,  www.  myajc. 
com,  Aramark  10K  annual  report  (2014) 
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WITH  THE  HOLIDAYS  UPON  US,  PEOPLE 
outside  of  prison  often  think  of  holi- 
day meals  as  times  of  joy  and  thankfulness 
for  what  they  have  in  their  lives.  Where 
a shared  meal  around  a dinner  table  with 
family  and  friends  is  viewed  as  a time  for 
thanks  and  celebration,  especially  for  those 
who  are  religious,  holiday  meals  in  prison 
are  often  an  exercise  in  cruelty. 

While  prison  food  has  long  been  the 
butt  of  jokes  and  complaints,  the  reality  is 
that  it  has  markedly  deteriorated  over  the 
past  20  years.  Not  only  is  much  of  the  food 
served  to  prisoners  heavy  on  fats,  starches 
and  sodium,  but  it  is  often  substandard, 
rotten  and  expired;  to  boot,  many  state 
prison  systems  have  farmed  out  their  food 
services  to  for-profit  companies  like  Ara- 
mark, which,  for  a fixed  price,  will  provide 
meals  of  questionable  quality  to  prisoners 
while  enriching  themselves  in  the  process. 
The  less  prisoners  eat,  the  more  money  such 
companies  make.  Prisoners  who  observe 
religious  faiths  that  have  dietary  restrictions 
face  an  even  harsher  reality  of  trying  of 
maintain  a healthy  diet  within  the  context 
of  prison-imposed  food. 

This  month’s  cover  story  examines 
Aramark  prison  food  services  in  Michigan 
and  Ohio,  which  has  left  a bad  taste  in 
those  states. 

On  October  22,  2015,  the  Federal 
Communications  Commission  (FCC)  is- 
sued an  order  in  its  Second  Further  Notice 
of  Proposed  Rulemaking  that  imposes 
significant  limits  on  the  phone  rate  price 
gouging  to  which  prisoners  and  their 
families  can  be  subjected.  The  details  of  the 
362-page  order  are  reported  in  this  issue  of 
PLN.  The  upshot  is  that  the  FCC  has  put 
hundreds  of  millions  of  dollars  back  into 
the  pockets  of  prisoners  and  their  families. 
Prison  phone  reform  efforts  are  far  from 
over,  however,  and  much  more  remains  to 
be  done  - but  this  is  the  most  significant 
victory  on  this  issue  in  25  years. 

The  Human  Rights  Defense  Center, 
PLN s parent  organization,  co-founded 
and  led  the  Campaign  for  Prison  Phone 
Justice,  and  the  FCC  cited  our  work  and 
submissions  over  100  times  in  its  order. 
We  need  to  be  able  to  continue  our  level  of 
data  collection  and  analysis,  and  for  that  we 
require  your  donations  and  support. 


From  the  Editor 

by  Paul  Wright 

We  conduct  one  annual  fundraiser 
so  our  readers  are  not  bombarded  with 
financial  pleas  throughout  the  year.  Please 
make  a contribution  to  help  us  continue  this 
important  work,  and  encourage  others  to 
subscribe  to  PLN  and  donate  to  HRDC.  All 
donations  are  welcome  and  so  are  volunteers 
at  our  offices  in  Seattle,  Washington  and 
Lake  Worth,  Florida. 

Nothing  makes  us  realize  both  our 
mortality  and  how  we  are  aging  than  see- 
ing our  friends  die.  I am  saddened  to  report 
that  on  October  24, 2015,  Alvin  Bronstein, 
the  founder  and  former  director  of  the 
ACLU’s  National  Prison  Project  (NPP) 
from  1972-1995,  died  due  to  complications 
from  Alzheimer’s  disease.  A1  was  a legend- 
ary  figure  in  the  American  prison  reform 
movement,  and  without  exaggeration  it  is 
probably  accurate  to  say  no  one  else  did 
so  much  to  advance  the  cause  of  prison- 
ers’ rights.  The  NPP  was  formed  under  his 
leadership  and  became  a national  power- 
house of  prison  and  jail  litigation,  bringing 
hundreds  of  cases  nationally,  mostly  focused 
on  conditions  of  confinement.  Such  litiga- 
tion transformed  entire  prison  systems  and 
brought  them  into  the  19th  century. 

I first  heard  of  A1  in  1988,  not  long 
after  I had  gone  to  prison  and  obtained  my 
first  copy  of  the  NPP  Journal.  I was  amazed 


not  only  to  hear  about  the  lawsuits  NPP  had 
filed  but  the  cases  they  had  won  and  were 
winning.  I did  not  meet  A1  in  person  until 
2007  when  I was  out  of  prison,  attending 
a prisoners’  rights  conference  in  Texas.  He 
was  dynamic  and  witty  as  well  as  intelligent, 
and  it  was  easy  to  see  why  he  had  been  such 
a ferocious  advocate  for  prisoners’  rights 
for  so  many  decades.  We  wish  his  family 
the  best  and  mourn  for  their  loss  with  Al’s 
death.  He  will  be  both  remembered  and 
sorely  missed. 

In  addition  to  PLN  and  the  books  we 
distribute,  we  also  have  a free  daily  email 
newsletter;  people  with  Internet  access 
can  subscribe  atwww.prisonlegalnews.org/ 
subscribe.  The  articles  in  our  e-newsletter 
are  different  from  those  that  appear  in  PLN. 
We  also  have  a Facebook  page  and  Twitter 
account,  where  people  can  stay  connected 
with  PLN  and  HRDC  through  social 
media  and  receive  the  highest  quality  news 
and  information  related  to  prisons  and  jails 
available  anywhere.  Incarcerated  readers  can 
and  should  encourage  their  outside  friends 
and  family  to  subscribe  to  our  e-newsletter 
and  follow  us  on  social  media  as  well. 

Enjoy  this  issue  of  PLN  and  please 
share  it  with  others  and  encourage  them  to 
subscribe.  Happy  holidays  from  everyone  at 
Prison  Legal  News  and  HRDC!  FJ 


Sentencing  Reform  and  Corrections  Act 
Introduced  with  Broad  Bipartisan  Support 

by  Derek  Gilna 


According  to  its  bipartisan  sponsors, 
the  Sentencing  Reform  and  Corrections 
Act  (S.  2123),  introduced  in  the  U.S.  Senate 
on  October  1,2015,  will  have  a major  impact 
on  the  mandatory  minimum  sentencing 
regimen  that  has  filled  federal  prisons  with 
many  non-violent  offenders.  Unlike  all  of 
the  other  legislation  currently  pending  in 
Congress,  this  bill  contains  language  that 
would  have  clear  and  unequivocal  retroactive 
application  to  those  already  sentenced  under 
certain  mandatory  minimums. 

Specifically,  the  federal  “three  strikes” 
provision  for  drug  offenses  would  be 
reduced  from  life  without  parole  to  25 
years,  applied  retroactively,  and  the  20-year 


mandatory  minimum  sentence  for  a second 
drug  offense  would  be  reduced  to  15  years, 
also  retroactively.  Mandatory  minimums 
for  certain  firearm-related  offenses  would 
be  reduced,  too. 

Notably,  the  bill  would  make  retroac- 
tive the  Fair  Sentencing  Act  of  2010,  which 
reduced  the  disparity  between  crack  and 
powder  cocaine  sentences,  and  expand  the 
safety-valve  provision  for  non-violent  drug 
offenders  with  non-serious  criminal  histo- 
ries.The  effect  of  such  statutory  language 
can  not  be  overstated,  as  it  will  eliminate 
many  of  the  procedural  hoops  that  federal 
prisoners  have  to  jump  through  in  order  to 
obtain  judicial  relief.  Unfortunately,  violent 
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offenders,  sex  offenders  and  certain  other 
prisoners  are  excluded,  but  for  once,  career 
offenders  are  not.  The  legislation  would 
further  allow  some  federal  prisoners  to  earn 
additional  good  time  credit  for  completing 
rehabilitative  programs,  and  includes  provi- 
sions related  to  juvenile  offenders. 

The  Senate  bill  will  of  course  have  to  be 
approved  by  the  Senate  Judiciary  Commit- 
tee, pass  the  full  Senate  and  then  be  approved 
by  the  House  of  Representatives  before  it  can 
be  signed  by  the  President,  who  has  signaled 
his  support  for  the  legislation.  The  House 
introduced  a similar  criminal  justice  reform 
bill  on  October  5, 2015. 

“We  want  to  make  sure  our  federal  laws 
and  regulations  effectively  and  appropri- 
ately punish  wrongdoers,  protect  individual 
freedom,  safeguard  civil  liberties,  work  as 
efficiently  and  fairly  as  possible,  do  not  im- 
pede state  efforts,  and  do  not  waste  taxpayer 
dollars,”  said  U.S.  Rep.  Bob  Goodlatte. 

Unlike  other  sentencing  reform  legisla- 
tion pending  in  both  houses  of  Congress, 
the  new  Senate  bill  has  important  co- 
sponsors. One  of  the  architects  of  the 
legislation  is  Senator  Charles  Grassley, 
who  chairs  the  Senate  Judiciary  Commit- 


tee and  has  long  been  a “tough  on  crime” 
proponent.  The  bill  also  has  the  support  of 
Senators  Charles  Schumer,  Patrick  Leahy 
and  Dick  Durbin,  all  Democrats,  as  well 
as  Republican  Senators  Lindsey  Graham, 
Paul  Rand  and  John  Cornyn.This  powerful 
lineup  of  co-sponsors  from  both  sides  of  the 
aisle  bodes  well  for  eventual  passage  of  this 
important  legislation. 

Prisoners’  rights  advocates  have  been 
largely  supportive  of  the  bill. 

“Today  is  an  historic  moment.  It’s 
more  than  symbolic.  This  approach  exceeds 
expectations,”  stated  Christine  Leonard, 
executive  director  of  the  Koch  Industries- 
supported  Coalition  for  Public  Safety. 

Senator  Grassley  agreed,  saying  the  bill 
“addresses  legitimate  over-incarceration  con- 
cerns while  targeting  violent  criminals  and 
masterminds  in  the  dmg  trade.  It’s  the  prod- 
uct of  thoughtful  bipartisan  deliberation.” 

Wade  Henderson,  president  of  the 
Leadership  Conference  on  Civil  and  Hu- 
man Rights,  commented  that  “Thirty  years 
of ‘tough  on  crime’  sentencing  has  created  an 
unjust  system  that  imprisons  more  people 
than  any  other  nation  in  the  world,  a dis- 
proportionate number  of  whom  are  black, 


Latino,  low-income  and  non-violent.” 

However, in  an  October2,2015  article, 
Mother  Jones  senior  reporter  Shane  Bauer 
noted  that  the  Senate  bill  is  “remarkably 
unambitious”  in  addressing  the  problem  of 
mass  incarceration,  observing  that  it  only 
applies  to  the  federal  criminal  justice  sys- 
tem when  ten  times  as  many  prisoners  are 
housed  in  state  prisons  and  local  jails.  Nor 
would  the  legislation  eliminate  mandatory 
minimum  sentences;  it  would  only  reduce 
them,  and  in  fact  would  create  new  manda- 
tory minimums  for  some  offenses. 

“Overall,  the  bill  focuses  on  politically 
safe  issues  - long  sentences  for  nonviolent 
drug  offenses  are  now  widely  unpopular,” 
Bauer  wrote.  “But  it  doesn’t  address  the 
main  driver  of  mass  incarceration:  sentenc- 
ing for  violent  crimes.” 

The  Sentencing  Reform  and  Correc- 
tions Act  has  26  co-sponsors;  it  was  passed 
out  of  the  Senate  Judiciary  Committee  on 
October  22, 2015.  Ft 

Sources:  Washington  Post,  U.S.  News  and 
World  Report,  www.thehill.com/blogs,  www. 
politico.com,  Mother  Jones,  www.time.com, 
www.famm.  org 


“The  REAL  Act  is  about  restoring  education  opportunities  for  our 
nation’s  prisoners  so  they  will  have  the  opportunity  to  reintegrate  as 
productive  members  of  the  community  post-incarceration.” 

— Congresswoman  Donna  F.  Edwards 

Restore  Pell  Grants  for  Prisoners 

Prison  education  is  on  the  federal  legislative  agenda  in  a way  not  seen 
since  the  mid-1990s.  For  prisoners  and  their  supporters  that  provides 
renewed  hope. 

It  is  now  time  to  act  on  that  hope:  contact  members  of  Congress 
and  urge  them  to  co-sponsor  or  support  the  REAL  Act,  H.R.  2521.  The  bill 
has  been  referred  to  the  House  Committee  on  Education  and  the  Workforce, 
which  is  chaired  by  Rep.  John  Kline.  The  ranking  Democratic  member  of 
the  committee  is  Rep.  Robert  Scott.  Both  can  be  contacted  at:  U.S.  House  of 
Representatives,  Committee  on  Education  and  the  Workforce,  2181  Rayburn 
House  Office  Building,  Washington,  D.C.  20515. 

What  else  can  you  do? 

• Contact  your  members  of  Congress  and  let  them  know  you  support  the 
REAL  Act  and  ask  them  to  support  the  bill,  too. 


Human  Rights 
Defense  Center 
supports  passing 


• Ask  friends  and  family  to  use  social  media  to  spread  the  word  and  show 
your  support  for  the  REAL  Act. 


the  REAL  Act 


• Ask  friends  and  family  to  contact  their  members  of  Congress  and  ask 

them  to  co-sponsor  and  support  the  bill.  They  can  use  this  link  to  locate 
them  online:  www.congressmerge.com/onlinedb/ 
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Arizona  Jury  Awards  $3.4  Million  against 
Owner  of  Sex  Offender  Websites 


In  May  2014,  a Maricopa  County, 
Arizona  jury  awarded  $3.4  million 
to  people  who  were  falsely  profiled  on 
private  sex  offender  websites  owned  by 
businessman  Charles  “Chuck”  Rodrick, 
52,  including  SexOffenderrecord.com, 
Offendex.com  and  SORArchives.com. 
Rodrick  was  accused  of  falsely  labeling 
people  he  didn’t  like  as  being  sex  offenders, 
and  extorting  sex  offenders  to  have  their 
profiles  removed  from  his  sites. 

Rodrick  used  public  records  from  gov- 
ernment agencies  to  compile  much  of  the 
information  on  his  sex  offender  websites, 
and  the  offenders’  profiles  would  appear 
in  Google  searches.  A fee  was  charged  to 
remove  a profile  after  it  was  posted,  though 
sometimes  the  profile  would  not  be  taken 
down  even  if  payment  was  made.  Sex  of- 
fenders who  did  not  pay  were  harassed 
online. 

Adam  Galvez,  39,  who  pleaded  guilty 
to  child  molestation  in  1996  and  refused 
to  pay  to  have  his  profile  removed,  decided 
to  fight  back.  He  founded  the  website 
Offendextortion.com,  using  it  to  expose 
Rodrick’s  extortion  of  sex  offenders;  his 
site  also  profiles  other  websites  that  post 
mugshots  then  demand  payment  to  remove 
the  embarrassing  photos.  [See:  PLN,  Aug. 
2014,  p.48;  Oct.  2012,  p.36].  Rodrick  re- 
sponded by  suing  Galvez  and  his  mother, 
Susan  Galvez,  for  defamation. 

But  Rodrick  didn’t  just  harass  and  ex- 
tort sex  offenders;  he  also  used  his  websites 
to  get  back  at  people  he  disliked,  such  as 
his  ex-wife  Lois  Flynn  and  her  boyfriend, 
David  Ellis,  a decorated  U.S  Marine  Corps 
veteran  with  no  criminal  history.  Ellis  is 
co-owner  of  American  Aerospace  Technical 
Designs,  a company  that  produces  airplane 
parts.  Rodrick’s  online  postings  suggested 
that  Ellis  was  a child  molester,  accused 
him  of  sexual  harassment  and  claimed  his 
company  made  shoddy  parts. 

“It’s  kind  of  a shame.  I fought  for 
people’s  civil  rights,”  said  Ellis.  “Then  this 
guy,  he  used  the  First  Amendment  to  at- 
tack me.” 

Flynn  began  dating  Ellis  when  she 
and  Rodrick  were  in  the  midst  of  a nasty 
divorce.  Rodrick’s  websites  accused  her  of 
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adultery,  alcoholism  and  working  with  sex 
offenders  who  were  challenging  his  online 
activities.  Flynn  said  the  postings  damaged 
her  relationships  and  caused  her  difficulties 
at  church,  where  she  previously  worked 
with  children. 

“In  church  Sunday,  if  anyone  looks 
at  me  sideways,  I can  hold  up  the  judg- 
ment and  say  I have  been  judged  the  right 
way,”  she  stated  after  the  jury  ruled  against 
Rodrick. 

The  judgment  in  the  case  followed  a 
series  of  court  rulings  in  Rodrick’s  lawsuit. 
First,  the  judge  found  that  Rodrick,  who 
had  gone  to  great  lengths  to  disguise  the 
ownership  of  his  websites,  was  in  fact  in 
control  of  the  sites,  making  him  liable  for 
their  content.  Next,  the  court  held  that  the 
defendants,  which  included  the  Galvezes, 
Flynn  and  Ellis,  had  filed  meritorious 
counterclaims  while  Rodrick’s  claims  had 
no  merit.  This  effectively  turned  Rodrick 
into  the  defendant  in  his  own  lawsuit 
and  the  former  defendants  into  plaintiffs. 
The  case  then  went  to  trial  and  the  jury 
awarded  Ellis  nearly  $2.2. million,  Flynn 
$780,000  and  Susan  Galvez  $467,000, 
finding  that  Rodrick  had  defamed  them 
and  invaded  their  privacy.  Adam  Galvez 
was  not  awarded  damages. 

“I  am  super  glad  justice  has  been 
served,”  Ellis  said.  “I  did  ask  [the  jury]  to 
make  their  verdict  significant  enough  to 
keep  him  from  ever  climbing  out  of  his  hole 
and  they  did.” 

Rodrick  continued  to  deny  ownership 
of  the  websites  and  promised  to  appeal,  but 
his  ownership  had  been  established  by  his 
former  partner,  Brent  Oesterblad,  who,  like 
Rodrick,  had  previously  been  convicted  of 
fraud.  Oesterblad  testified  about  the  tricks 
he  helped  Rodrick  use  to  conceal  who 
owned  the  sex  offender  websites. 

The  judge  who  initially  presided  over 
Rodrick’s  lawsuit  was  Maricopa  County  Su- 
perior Court  Judge  Katherine  Cooper.  Her 
live-in  boyfriend,  Michael  Kent  Krause,  a 
convicted  sex  offender,  was  arrested  at  her 
house  on  a fugitive  warrant  in  January  2015. 
[See:  PLN,  Sept.  2015,  p.63].  According 
to  a statement  posted  on  one  of  Rodrick’s 
websites,  “The  significance  of  this  is  her  2 


year  live  in  boyfriend  has  a sex  offender 
record  listed  on  this  website  [when]  she 
was  acting  judge  for  15  months.” 

Judge  Cooper,  who  denied  knowing 
her  boyfriend  was  a sex  offender,  had  previ- 
ously sanctioned  Rodrick,  finding  that  he 
controlled  the  sex  offender  websites,  owned 
the  domain  names  for  the  sites  and  had 
violated  court  orders  to  remove  informa- 
tion from  the  sites  related  to  the  defendants 
in  the  case.  Judge  Cooper  also  sanctioned 
Rodrick’s  girlfriend, Traci  Heisig,  a court  re- 
porter and  owner  of  Desert  Hills  Reporting 
in  Phoenix,  though  Heisig  was  dismissed 
from  the  case  prior  to  trial. 

On  July  29,  2015,  the  superior  court 
denied  Rodrick’s  motion  to  set  aside  the 
judgment  entered  against  him.  With  respect 
to  Rodrick’s  claims  of  improper  conduct  by 
Judge  Cooper,  the  court  wrote,  “Although 
there  is  no  dispute  about  Rodrick  operat- 
ing sex-offender  web  sites,  it  appears  that 
nothing  in  the  record,  and  especially  noth- 
ing in  the  record  that  was  introduced  while 
Judge  Cooper  had  responsibility  for  the 
case,  supports  the  contention  that  Krause’s 
name  appeared  on  any  of  those  sites  (and 
the  motion  fails  to  demonstrate  otherwise).” 

The  court  further  stated  that  Rodrick’s 
motion  “offers  unsupported  assertion  after 
unsupported  assertion,  unconstrained  by 
the  record  and  compounded  by  the  absence 
of  any  supporting  law.”  See:  Rodrick  v.  Ellis , 
Maricopa  County  Superior  Court  (AZ), 
Case  No.  CV  2013-003800. 

Rodrick  represented  himself  in  the 
lawsuit.  His  sex  offender  websites  currently 
remain  up  and  running,  and  in  September 
2015  he  filed  a formal  judicial  complaint 
against  Judge  Cooper.  PJ 

Additional  sources:  www. legislation. 
blogspot.com,  www.offendextortion.com.  The 
Arizona  Republic 
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States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Kansas,  Mississippi  and  Montana  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  higher  phone  rates.  Although  the  FCC  voted  on  October  22,  2015 
to  cap  the  costs  of  prison  phone  calls  at  $0.1 1 per  minute  for  debit  and  prepaid  calls  ($1.65  for  a 15- 
minute  call,  with  slightly  higher  rates  for  collect  calls),  the  order  has  not  yet  gone  into  effect  and  does 
not  prohibit  corrections  agencies  from  receiving  kickbacks  from  prison  phone  companies.  Therefore, 
this  is  an  opportunity  to  ask  the  DOCs  to  forgo  commissions  and  ensure  their  prison  phone  contracts 
are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mainly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison  Phone 
Justice’s  website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Kansas:  Receives  a 68.2%  kickback  from  Embarq  Payphone  Services,  Inc.  (CenturyLink).  Charges 
$2.70  for  a 15-minute  intrastate  collect  or  prepaid  call.  The  DOC’s  current  contract  expires  January 
31, 2016.  Contacts:  Secretary  Ray  Roberts,  714  S.W.  Jackson,  Ste.  300,  Topeka,  KS  66603;  phone: 
785-296-0183,  fax:  785-296-0014,  email:  kdocpub@doc.ks.gov.  Governor  Sam  Brownback,  300  S.W. 
Tenth  Ave.,  Suite  241S,  Topeka,  KS  66612-1590;  phone:  785-296-3232,  hearing  impaired  phone: 
800-766-3777,  fax:  785-368-8788,  email:  https://governor.ks.gov/serving-kansans/constituent- 
services/legislation-and-policy-issues  (use  online  form). 

Mississippi:  Receives  a 60%  kickback  from  Global  TePLink.  Charges  $5.70  for  a 15-minute  intra- 
state call.  The  DOC’s  current  contract  expires  in  January  2016.  Contacts:  Commissioner  Marshall 
L.  Fisher,  633  North  State  Street,  Jackson,  MS  39202;  phone:  601-359-5600,  fax:  601-349-5680. 
Governor  Phil  Bryant,  P.O.  Box  139,  Jackson,  MS  39205;  phone:  601-359-3150,  fax:  601-359-3741, 
email:  www.governorbryant.com/contact  (use  online  form). 

Montana:  Receives  a 25%  kickback  from  Telmate,  LLC.  Charges  $2.04  for  a 15-minute  intrastate 
call.  The  DOC’s  current  contract  expires  on  January  31,  2016.  Contacts:  Director  Mike  Batista,  5 S. 
Last  Chance  Gulch,  P.O.  Box  201301,  Helena,  MT  59620-1301;  phone:  406-444-3930,  fax:  406-444- 
4920,  email:  http://cor.mt.gov/ContactUs  (use  online  form).  Governor  Steve  Bullock,  P.O.  Box  200801, 
Helena,  MT  59620-0801;  phone:  406-444-3111,  fax:  406-444-5529,  email:  https://governor.mt.gov/ 
Home/Contact/shareopinion  (use  online  form). 
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Family  of  MCC  Chicago  Prisoner  Settles 
Wrongful  Death  Claim  for  $700,000 


Federal  prisoner  Habib  Solebo 
entered  the  Metropolitan  Correctional 
Center  (MCC)  in  Chicago,  Illinois  with 
a myriad  of  health  problems  despite  his 
young  age  of  23,  the  most  serious  of  which 
was  a form  of  seizure  disorder  that  required 
constant  medical  attention.  Unfortunately, 
according  to  U.S.  District  Court  Judge  Ru- 
ben Castillo,  “breakdowns  in  administering 
vital  medication  and  providing  adequate 
medical  care”  resulted  in  Solebo’s  death,  an 
award  of  damages  to  his  wife  and  daughter, 
and  an  eventual  settlement. 

At  the  time  that  Solebo  died  in  May 
2007,  neither  of  the  two  licensed  physicians 
at  MCC  was  at  the  facility,  one  being  at  a 
training  conference  and  the  other  on  vaca- 
tion. No  arrangements  had  been  made  to 
cover  their  absence.  The  warden  at  MCC 
was  also  away  at  a training  conference  when 
Solebo  was  found  unresponsive  in  his  cell. 

Solebo  had  been  arrested  in  2006  for 
alleged  drug  crimes  and  held  at  a county 
jail.  He  began  to  have  seizures,  fell  ofFhis 
bunk  and  struck  his  head  during  one  epi- 
sode, and  was  prescribed  the  anti-seizure 
medicine  Dilantin. 

After  Solebo  was  transferred  to  MCC, 
a physician’s  assistant  prescribed  a stronger 
dosage  of  Dilantin  as  well  as  an  MRI.The 
MRI  was  never  performed.  Judge  Castillo, 
who  by  coincidence  was  also  the  presiding 
judge  in  the  criminal  case  pending  against 
Solebo,  ordered  that  the  MRI  be  conducted, 
stating,  “The  examination  shall  include  an 
MRI  and  any  other  test  that  the  examiner 
sees  appropriate  in  determining  the  cause  of 
the  seizures  and  blackouts.”  However,  that 
test  also  was  never  carried  out. 

There  were  concerns  that  Solebo  was 
not  taking  his  medication.  A blood  test 
which  might  have  shown  he  had  depleted 
levels  of  Dilantin  was  rejected  by  the  lab 
because  it  had  been  placed  in  the  wrong 
tube.  Shortly  thereafter,  Solebo  died. 

Medical  care  at  MCC  is  well  known 
to  prisoners,  their  families  and  defense  at- 
torneys to  be  substandard  at  best.  Although 
the  facility  is  located  mere  blocks  from  a 
top-notch  medical  center,  MCC  has  failed 
to  follow  best  practices  in  caring  for  pris- 
oners who  are  totally  dependent  upon  jail 
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stafF  for  timely  application  of  prescription 
medication  and  medical  treatment. 

Solebo’s  widow,  Dominique  Ford- 
Sholebo,  filed  a wrongful  death  suit  in  2009. 
She  testified  during  a bench  trial  that  her 
husband’s  death  had  devastated  both  her 
and  their  daughter,  who  was  born  while  he 
was  in  custody.  “To  have  that  [relationship] 
taken  away  is  just  - it’s  hard  to  face  every 
day,”  she  said. 

In  a September  3,  2013  memoran- 
dum opinion  and  order,  the  district  court 
awarded  a net  judgment  of  1897,750  to 
Solebo’s  daughter  and  $22,800  to  his  widow, 
for  a total  of  $920,550.  This  reflected  a 
43%  reduction  from  an  initial  judgment 
of  $1,615  million,  mainly  due  to  Solebo’s 


A Birmingham,  Alabama  health  care 
company  has  taken  over  medical  care 
at  the  Washington  County  jail  in  Hillsboro, 
Oregon  in  the  wake  of  a scathing  audit  that 
led  county  officials  to  terminate  a contract 
with  Corizon  Health  two  years  early.  The 
audit  found  that  a lack  of  county  oversight 
of  the  Corizon  contract  resulted  in  inad- 
equate prisoner  medical  care  and  cost  the 
county  hundreds  of  thousands  of  dollars. 

Birmingham-based  NaphCare,  Inc. 
assumed  control  over  health  care  at  the  jail 
on  June  1,2015  under  a contract  to  provide 
services  to  the  approximately  570  prisoners 
at  the  facility. 

“We  are  eager  to  embark  on  this 
partnership  with  NaphCare.  They  are  an 
organization  that  shares  our  commitment 
to  value-driven  service  while  providing 
progressive  medical  care  within  our  jail,” 
Sheriff  Pat  Garrett  said  in  a statement. 

In  addition  to  selecting  a new  pro- 
vider for  jail  health  services,  county  officials 
stripped  the  Washington  County  Depart- 
ment of  Health  and  Human  Services  of  its 
responsibility  for  overseeing  the  contract, 
instead  appointing  the  county  Finance 
Department  to  do  so. 


contributory  negligence  for  failing  to  take 
his  medication. 

“Certainly,  it  is  this  court’s  hope  that 
the  appropriate  MCC  officials  will  care- 
fully study  this  opinion  to  ensure  that 
these  breakdowns  [in  medical  care]  do  not 
reoccur  in  the  future, ’’Judge  Castillo  wrote. 

The  defendants  appealed,  but  in  early 
2014  the  appeal  was  remanded  to  the  dis- 
trict court  for  resolution  by  settlement.  The 
parties  subsequently  agreed  to  settle  the 
case  for  $700,000,  inclusive  of  $175,000 
in  attorney  fees  and  $46,494.91  in  costs. 
See:  Ford-Sholebo  v.  United  States,  U.S.D.C. 
(N.D.  111.),  Case  No.  l:09-cv-02287. 

Additional  source:  www.chicagotribune.com 


A 34-page  report  issued  by  County 
Auditor  John  Hutzler  in  November  2014 
deliberately  avoided  directly  evaluating  the 
quality  of  prisoner  healthcare  at  the  jail, 
instead  pointing  out  inadequacies  based 
on  what  the  audit  found  in  the  county’s 
monitoring  of  the  Corizon  contract. 

“Evaluating  the  quality  of  care  pro- 
vided to  inmates  was  beyond  the  scope  of 
this  audit,  and  we  express  no  opinion  on 
the  quality  of  care  provided,”  the  report 
stated.  However,  it  added,  “We  did  review 
the  processes  implemented  by  the  contract 
administrator  to  monitor  quality  of  care  and 
concluded  they  did  not  provide  the  County 
with  reasonable  assurance  that  quality  care 
was  being  provided.” 

News  reports  published  in  The  Or- 
egonian described  lawsuits  against  the 
Washington  County  jail,  including  one 
filed  by  former  prisoner  Alexander  Heap, 
34,  alleging  medical  negligence.  Heap  filed 
suit  in  federal  court  in  March  2014  against 
the  county,  Corizon  and  several  jail  medi- 
cal workers  and  guards,  claiming  he  was 
mistreated  during  his  approximately  three- 
month  incarceration  at  the  facility. 

His  complaint  alleged  the  jail  had  a 
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defective  health  care  policy,  and  that  jail 
staff  and  Corizon  were  negligent  and  in- 
tentionally inflicted  emotional  distress  by 
denying  and  delaying  medical  treatment. 

“This  is  not  unusual  behavior  at 
Washington  County  jail,”  the  complaint 
said.  “The  jail  does  not  give  inmates  or 
pretrial  detainees  medical  attention  when 
it  is  needed,  instead  ignoring  inmates’ 
medical  issues.”  Heap  settled  his  lawsuit 
with  Corizon  in  February  2015.  See:  Heap 
v.  Wortham , U.S.D.C.  (D.  Ore.),  Case  No. 
3:14-cv-00105-ST. 

In  another  lawsuit  filed  in  May  2014, 
former  prisoner  Marco  Antonio  Jiminez 
Ramos  claimed  he  was  forced  to  take  the 
wrong  medications  while  he  was  held  at  the 
Washington  County  jail  over  a five-week 
period  starting  in  mid-March  2013,  which 
caused  a myriad  of  additional  health  prob- 
lems. His  lawsuit  accused  jail  officials  of 
violating  his  Fourth,  Eighth  and  Fourteenth 
Amendment  rights. 

“Defendants’  unlawful  acts  and  omis- 
sions caused  plaintiff  extensive  damages, 
including  vomiting  blood,  defecating  blood, 
loss  of  appetite,  extreme  panic  attacks,  pain 
and  suffering,  humiliation,  mental  and 
psychiatric  problems,  anxiety,  nervousness, 
fear,  trauma,  emotional  distress,  paranoia, 
depression,  nightmares,  and  related  seri- 
ous medical  needs,”  the  complaint  stated. 
Ramos  settled  his  suit  in  December  2014. 
See:  Ramos  v.  Washington  County,  U.S.D.C. 
(D.  Ore.),  Case  No.  3:14-cv-00778-BR. 

Instead  of  citing  health  care  inadequa- 
cies directly,  Hutzler’s  audit  focused  on 
staffing  violations  that  created  inadequate 
conditions  at  the  jail,  using  a budgetary 
analysis  to  make  the  point.  The  audit  found 
that  Corizon  and  jail  officials  had  violated 
the  terms  of  their  contract  by  failing  to 
properly  monitor  prisoner  health  care. 

“The  contract  ...  required  that  all  jail 
healthcare  services  be  reviewed  and  evalu- 
ated for  quality  of  care  through  established 


and  regularly  performed  audits,”  the  report 
stated.  “We  found  no  evidence  that  these 
audits  had  been  performed.  Although 
[Corizon]  represented  that  it  had  a quality 
assurance  program,  it  did  not  report  the 
results  of  its  quality  assurance  audits  to  the 
MAC  (Medical  Audit  Committee)  or  the 
contract  administrator.” 

Further,  Hutzler  cited  the  contract 
administrator  - an  individual  he  later  re- 
fused to  name  - for  failing  to  ensure  that 
Corizon  kept  an  adequate  number  of  quali- 
fied employees  on  duty  at  the  jail  during  all 
shifts.  As  a result,  the  administrator  “did  not 
require  the  contractor  to  report  staffing  in 
sufficient  detail  to  determine  whether  staff- 
ing specifications  were  met  or  whether  the 
staffing  actually  provided  was  adequate  to 
ensure  quality  of  care.” 

Consequently,  the  audit  continued, 
Corizon  was  paid  for  health  care  services 
it  did  not  provide.  “We  estimate  the  value 
of  the  minimum  specified  staffing  that  the 
county  didn’t  receive  between  July  1, 2008, 
and  June  30,2012,  to  be  at  least  $350,000,” 
Hutzler  wrote.  The  county  was  forced  to  pay 
additional  costs  for  outside  medical  care 
when  Corizon  staffers  were  not  on  duty. 

“Failing  to  enforce  minimum  staffing 
requirements  may  also  have  increased  other 
County  costs  for  jail  healthcare,”  the  audit 
stated.  When  the  Medical  Director’s  hours 
dropped  more  than  five  hours  below  what 
was  required  by  the  contract,  “the  average 
number  of  referrals  to  external  physicians 
was  42%  higher,  and  the  average  number  of 
deputy  transports  for  medical  care  was  48% 
higher,”  according  to  the  report.  “Deputy 
transports,  and  additional  hospitalizations, 
ER  visits,  external  referrals  and  pharmaceu- 
tical expenses  resulted  in  additional  costs  to 
the  County  beyond  the  contract  fee.” 

The  audit  further  found  that  the  contract 
with  Corizon  created  cost  overruns  because  it 
was  not  administered  in  accordance  with  the 
county’s  guidelines  and  best  practices,  it  con- 


tained certain  terms  that  did  not  adequately 
protect  the  county’s  interests,  and  the  county 
didn’t  forecast  and  include  sufficient  funds  in 
the  jail’s  budget  to  cover  all  costs. 

Corizon  was  entitled  to  a four-year 
extension  of  its  $8  million  two-year  contract, 
but  the  audit  led  county  officials  to  cut  the 
extension  in  half  until  competitive  bids  could 
be  sought  to  improve  medical  care  at  the  jail. 

One  condition  of  Washington  County’s 
new  contract  with  NaphCare  is  that  the 
company  is  subject  to  accuracy  checks  from  a 
third-party  auditor  who  will  examine  hospital 
billings. The  contract  also  tightens  budgetary 
controls  and  health  service  requirements, 
and  includes  specific  staffing  criteria  for  day 
and  night  shifts  at  the  jail.  Such  contractual 
provisions  are  a good  idea  considering  that 
NaphCare,  a for-profit  company,  has  the  same 
business  model  as  Corizon  and  thus  the  same 
financial  incentives  to  skimp  on  staffing  and 
medical  care  for  prisoners. 

Sources:  The  Oregonian;  www.oregonlive. 
com;  www.naphcare.com;  “Audit  of  Jail 
Healthcare,  Final  Report,  ” Washington  Coun- 
ty, Oregon  (November 24, 2014),  available  at 
www.  co.  Washington,  or.  us 


PEN  PAL  SUCCESS 


NOW  YOU  CAN  BE  THE  ENVY  OF 
YOUR  AMAZED  PRISON  COMRADES 
WHEN  YOU  GET  MORE  MAIL  THEN 
YOU  EVER  HAVE  IN  YOUR  LIFE  - 
EACH  AND  EVERY  DAY! 


NEW  BOOK  - Pen  Pal  Success: 

The  Ultimate  Proven  Guide  To 

Getting  & Keeping  Pen  Pals 


REVEALS  THE  SECRETS: 
n How  to  get  free  pen  pals 
n Tips  on  using  prison  pen  pal  websites 
n Making  money  in  the  pen  pal  game 
n Rekindle  a lost  correspondence 
n Get  erotic  letters  and  sexy  photos 
t.  Real  sample  profiles  included! 
t.  By  a lifer  for  prisoners 

Softcover,  Size  8”  x 10”,  Over  225  Pages 
Rush!  $22.99  plus  $7  s/h  (priority  tracking) 

FREEBIRB  PUBLISHERS 

Box  541,  North  Dighton,  MA  02764 
www.FreebirdPublishers.com  or  Amazon.com 


WHEN  IT  IS  YOUR  FAMILY'S  FUTURE,  EXPERIENCE  MATTERS 

STATE  AND  FEDERAL  POST-CONVICTION  AND  APPEALS 

Licensed  since  1995,  hundreds  of  appellate  briefs  and  habeas  petitions, 
capital  qualified  for  habeas  and  appeals  in  Texas  and  U.S.  Southern  District  of  Texas, 
Motions  for  NewTrial,  Rule  35  and  60b  motions,  re-sentencing  and  arrest  of  judgment. 

Call  or  write  the  Law  Offices  of  Patrick  F.  McCann,  713-223-3805. 

909  Texas  Ave,  Ste  205,  Houston,  Texas  77002  • writlawyer@justice.com 
Serious  financial  inquiries  only. 


Prison  Legal  News 


23 


December  2015 


One  of  Two  Charges  Dropped  against  Former 
Texas  Governor  in  Abuse-of-Power  Case 


ONE  CRIMINAL  CHARGE  HAS  BEEN  Dis- 
missed in  an  abuse-of-power  case  filed 
against  ex-Texas  Governor  Rick  Perry,  but  a 
second  charge  remains  pending  that  stems 
from  his  attempt  to  force  the  resignation 
of  the  district  attorney  for  Travis  County, 
Texas  following  her  drunk  driving  arrest 
in  2013.  The  state  appellate  court  ruling 
dismissing  one  of  the  charges  drew  praise 
from  attorneys  representing  the  former 
presidential  candidate,  while  Perry’s  critics 
viewed  it  as  vindication  that  the  criminal 
charges  were  not  politically  motivated. 

The  Third  Court  of  Appeals  dismissed 
a charge  of  coercion  of  a public  servant 
in  July  2015,  finding  that  the  law  used  to 
bring  the  charge  violated  Perry’s  free  speech 
rights. 

“The  statute  on  which  the  ‘coercion  of 
a public  servant’  is  based,  as  written,  and 
as  we  are  bound  to  construe  it,  violates  the 
First  Amendment  and,  accordingly,  cannot 
be  enforced,”  the  appellate  court  wrote  in 
a unanimous  ruling.  See:  Ex  parte  Perry, 
2015  Tex.  App.  LEXIS  7662  (Tex.  App. 
July  24, 2015). 

Perry  still  faces  one  count  of  abuse  of 
official  capacity,  filed  following  the  April 
12,  2013  arrest  of  Travis  County  D.A. 
Rosemary  Lehmberg,  a Democrat,  for 
DWI.  Perry  threatened  to  veto  $7.5  million 
in  funding  for  the  Travis  County  Public 
Integrity  Unit  unless  Lehmberg  agreed 
to  resign.  The  unit  - which  investigates 
alleged  corruption  by  public  officials  and 
at  the  time  was  looking  into  allegations 
of  corruption  and  mismanagement  in  a 
project  championed  by  Perry  - was  part  of 
Lehmberg’s  office. 

When  Lehmberg  refused  to  step  down, 
Perry  followed  through  on  his  threat  and 
vetoed  the  funds  for  the  Public  Integrity 
Unit.  That  move  caught  the  eye  of  Texans 
for  Public  Justice,  a watchdog  group,  which 
filed  the  original  complaint  against  Perry.  A 
subsequent  grand  jury  investigation  led  to 
Perry’s  indictment  on  the  two  charges  on 
August  15, 2014,  and  he  was  booked  into 
the  Travis  County  jail,  fingerprinted  and 
had  his  mugshot  taken. 

Perry’s  chief  counsel,  Tony  Buzbee, 
called  the  appellate  court  decision  “a  clear 


by  Matt  Clarke 

step  towards  victory  for  the  rule  of  law. 
The  only  remaining  count  we  believe  to 
be  a misdemeanor,  and  the  only  issue  is 
whether  the  governor’s  veto  - or  any  veto  in 
the  absence  of  bribery  - can  ever  be  illegal,” 
he  said.  “The  appeals  court  made  clear  that 
this  case  was  questionable.  The  remaining 
charge  is  hanging  by  a thread,  and  we  are 
confident  that  once  it  is  put  before  the  court, 
it  will  be  dismissed  on  its  face.” 

But  Texans  for  Public  Justice  executive 
director  Craig  McDonald  countered  that 
the  former  governor’s  troubles  are  by  no 
means  over. 

“The  ruling  by  the  all- Republican 
three-judge  panel  underlines  the  fact  that 
the  charges  filed  against  Perry  are  not  the 
result  of  a partisan  witch  hunt,”  he  said  in 
a written  statement.  “The  governor  has  a 
legitimate  statutory  role  in  the  legislative 
process. The  governor  had  no  authority  over 
the  district  attorney’s  job.” 

Perry  defended  his  veto  at  the  time, 
saying  he  axed  funding  for  the  anti-corrup- 
tion unit  because  Lehmberg  was  not  fit  to 
remain  in  office. 

“Despite  the  otherwise  good  work  [of] 
the  Public  Integrity  Unit’s  employees,  I can- 
not in  good  conscience  support  continued 
state  funding  for  an  office  with  statewide  ju- 
risdiction at  a time  when  the  person  charged 
with  ultimate  responsibility  of  that  unit  has 
lost  the  public’s  confidence,”  he  stated. 

In  clarifying  the  abuse-of-power 
charges,  prosecutors  said  Perry  was  legally 
entitled  to  veto  legislation  but  was  not  en- 
titled to  use  the  powers  of  his  office  illegally 
“for  the  benefit  of  any  private  or  individual 
purpose,  private  business,  political  party  or 
other”  improper  cause. 

“The  state  will  prove  that  defendant 
Perry  did  not  approve  of  historic  and  cur- 
rent management  decisions  regarding  the 
operation  of  the  Public  Integrity  Unit  and 
therefore  wanted  to  coerce  Ms.  Lehmberg 
into  resigning  her  elected  position  and/or 
stymie  or  obstruct  the  continued  operation 
of  the  Public  Integrity  Unit,”  prosecutors 
stated. 

In  its  decision  dismissing  one  of  the 
charges  against  Perry,  the  Court  of  Appeals 
held  that  the  coercion  law  fashioned  by  the 


Texas  legislature  was  written  in  such  a way 
that  a public  official  could  not  know  what 
was  political  maneuvering  and  what  was  an 
illegal  threat.  The  court  cited  an  earlier  case 
in  which  a trial  judge  had  dismissed  similar 
charges  against  a county  judge,  calling  the 
coercion  law  unconstitutionally  vague. 

Lehmberg  pleaded  guilty  to  the  2013 
DWI  charge  and  was  sentenced  to  45  days 
in  jail  and  a $4,000  fine  - the  toughest 
penalty  for  DWI  in  Texas;  however,  she 
insisted  she  would  not  resign  as  district 
attorney,  and  remains  in  office  today.  [See: 
PLN,  Oct.  2014,  p.56;  Sept.  2013,  p.56]. 

“First  of  all  I want  to  apologize  again 
for  my  behavior,”  Lehmberg  said  in  a state- 
ment to  reporters  in  December  2013.  “I 
have  said  over  and  over  it  is  unexcusable, 
and  I have  tried  to  do  everything  I can  to 
fix  it,  and  I will  continue  to  do  everything 
in  my  power  to  make  sure  there  is  never  a 
repeat.” 

Video  surveillance  at  the  Travis  County 
Sheriff’s  Office  showed  an  often  combative 
and  argumentative  Lehmberg  when  she  was 
booked  for  DWI.  She  denied  that  she  was 
drunk,  and  at  one  point  deputies  handcuffed 
her  for  “making  threats”  that  she  would  put 
them  in  jail. 

Arresting  officers  described  Lehmberg 
in  their  report  as  “excited,  insulting  and 
cocky”  and  smelling  of  alcohol,  with  slurred 
speech  and  “watery,  bloodshot  and  glassy” 
eyes.  Deputies  noted  that  she  had  partici- 
pated in  a field  sobriety  test  but  balked  at 
performing  some  of  it.  They  described  her 
balance  as  wobbly  and  her  gait  “staggering 
and  unsure.”  Police  found  an  open  bottle 
of  vodka  on  the  passenger  side  of  her  car. 

On  June  19,  2015,  Texas  Governor 
Greg  Abbott  signed  a law  transferring  the 
Public  Integrity  Unit  from  Travis  County 
to  the  Texas  Rangers  Department  of  Public 
Safety.  The  law  allows  state  officials  and 
lawmakers  accused  of  ethics  violations  to 
face  prosecution  in  their  home  districts, 
even  if  the  offenses  occurred  in  the  state 
capital  in  Austin. 

Supporters  of  the  change  said  voters 
in  the  officials’  home  districts  will  give 
them  a better  venue  for  their  trials,  away 
from  the  Democratic  stronghold  of  Travis 
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County,  where  Austin  is  located.  They  cite 
Lehmberg’s  DWI  conviction  as  evidence  of 
a double  standard. 

But  Texans  for  Public  Justice  and  the 
advocacy  group  Public  Citizen  blasted 
the  new  law,  claiming  it  will  make  ethics 


investigations  nearly  impossible  because 
local  prosecutors  will  be  reluctant  to  pursue 
charges  against  elected  officials  who  are 
often  friends  and  colleagues. 

Sources:  Austin  American-Statesman;  www. 


nytimes.  com;  www.  washingtonpost.  com; 
www.  dallasnews.  com;  www.austinchronicle. 
com;  KOKE.FM  Austin;  www.chron.com; 
Indictment  #DIDC14100139,  District  Court 
of  Travis  County,  Texas  (2014);  www.khou. 
com;  www.cnn.com 


Texas  Prison  Escapes  Down 
Since  "Texas  Seven" 

by  Matt  Clarke 


OFFICIALS  WITH  THE  TEXAS  DEPARTMENT 
of  Criminal  Justice  (TDCJ)  say  the 
number  of  escapes  from  state  prisons 
dropped  sharply  after  seven  prisoners 
staged  a brazen  break-out  in  2001.  Since 
2012  there  have  been  only  three  escapes 
from  secure  facilities,  all  in  2014;  there  were 
no  escapes  in  2012, 2013  or  in  2015  as  of 
November,  the  TDCJ  reported. 

Between  2002  and  2012,  there  was  an 
average  of  just  under  three  escapes  per  year 
from  TDCJ  facilities.  The  Lyncher  State 
Jail  reported  the  most  with  three,  while 
the  Hutchins  State  Jail  and  the  Stringfel- 
low,  Ellis  and  Allred  Units  each  reported 
two  escapes  during  that  period.  Only  one 
escapee  remains  at  large,  officials  said. 

All  three  of  the  prisoners  who  escaped 
in  2014  were  recaptured.  The  first  break- 
out occurred  in  the  afternoon  of  April  26, 
2014,  when  Kendrick  Rishard  Davis  scaled 
two  12-foot  fences  topped  with  razor  wire 
at  the  Kyle  Unit  and  fled  into  a nearby 
wooded  area.  Authorities  said  guards  at 
the  facility,  which  is  operated  by  the  private 
company  Management  &Training  Corpo- 
ration, watched  as  Davis,  wearing  only  his 
underwear,  made  his  escape.  The  34-year- 
old  Davis,  serving  two  25-year  sentences  for 
aggravated  robbery,  was  caught  about  six 
hours  later  in  the  woods,  completely  naked. 

On  September  22,  2014,  convicted 
killer  Marvin  Garcia,  34,  was  recaptured 
about  eight  hours  after  he  broke  out  of 
the  Nathaniel  J.  “Nat”  Neal  Unit  north  of 
Amarillo.  TDCJ  spokesman  Jason  Clark 
said  Garcia  scaled  a wall  at  the  facility  at 
3:45  a.m.,  possibly  while  reporting  to  his  job 
in  the  prison  cafeteria,  drawing  fire  from  a 
guard  who  spotted  him.  The  guard  fired  six 
shots.  Garcia,  a native  of  El  Salvador,  was 
serving  a 25-year  sentence  for  murder;  he 
was  caught  about  25  miles  from  the  prison. 

Then  on  the  day  before  Halloween 
2014,  a former  Texas  prison  guard  was  re- 


captured three  days  after  he  escaped  from 
the  Wheeler  State  Jail  in  Plainview.  Clark 
said  Charlie  Davis  was  arrested  after  police 
found  him  beating  on  the  back  door  of  a 
local  residence.  Davis,  36,  was  serving  a 
two-year  sentence  for  theft  when  he  was 
discovered  missing;  he  had  worked  as  a 
guard  at  the  TDCJ’s  Clements  Unit  from 
April  2003  until  February  2004,  when  he 
was  fired  for  disciplinary  violations. 

The  2001  escape  by  the  “Texas  Seven” 
was  one  of  the  most  daring  in  modern 
times.  Before  they  were  caught,  the  group 
had  gone  on  a robbery  spree  and  killed  an 
Irving, Texas  police  officer.  One  member  of 
the  group,  Larryjames  Harper,  37,  commit- 
ted suicide  as  police  closed  in  rather  than 
return  to  prison. 

Three  of  the  seven  infamous  escapees 
have  since  been  executed:  Donald  Keith 
Newbury,  52,  on  February  4, 2015;  George 
Angel  Rivas,  Jr.,  41,  on  February  29, 2012; 
and  Michael  Anthony  Rodriguez,  45,  on 
August  14, 2008. The  remaining  three,  who 
were  sentenced  to  death  and  await  execu- 
tion, include  Joseph  Christopher  Garcia, 
43,  Randy  Ethan  Halprin,  38,  and  Patrick 
Henry  Murphy,  Jr.,  53. 

The  only  TDCJ  escapee  currently  at 
large,  Jose  Bostos-Diaz,  absconded  from 
the  Briscoe  Unit  after  he  and  another 
prisoner  squeezed  through  a large  ventila- 
tion system  in  the  prison’s  furniture  factory 
and  cut  their  way  through  the  perimeter 
fence  in  April  2010.  Police  arrested  the 
other  escapee  when  they  found  him  inside 
a McAllen  apartment  with  150  pounds  of 
cocaine;  it  is  believed  that  Bostos-Diaz  fled 
to  Mexico. 

Sources:  www.dallasnews.com,  www. 
isciencetimes.com,  www.amarillo.com,  www. 
luhhockonline.com,  www.connectamarillo. 
com,  http://texasprisons.blogspot.com,  www. 
statesman,  com 
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"No  Hope  for  Me":  Women  Stripped  of 
Parental  Rights  after  Minor  Crimes 

by  Sharona  Coutts  and  Zoe  Greenberg,  RH  Reality  Check 


Five  years  ago,  LaDonna  Hopkins 
was  caught  stealing  clothes  from  a store 
in  Rock  Island  County,  Illinois.  She  wasn’t 
stealing  them  to  wear,  but  to  sell  on  the 
street.  Still  in  the  grips  of  what  would  be  an 
11-year  battle  with  crack  cocaine,  Hopkins 
had  assessed  her  options,  and  theft  seemed 
the  lesser  evil. 

“When  you’re  in  addiction,  there’s  only 
three  things  you  can  do,”  she  told  RH  Real- 
ity Check.  “You  can  rob  somebody,  or  you  can 
prostitute,  or  you  can  steal.” 

After  she  was  caught,  Hopkins  was 
sentenced  to  five  years  in  Dwight  state 
prison.  She  was  pregnant  at  the  time.  She 
eventually  served  five  months  inside,  and 
an  additional  two-and-a-half  years  in  a 
women’s  treatment  center.  The  penalty  may 
seem  severe  for  a non-violent  crime  spurred 
by  drug  dependency,  but  for  Hopkins  the 
true  punishment  was  not  the  prison  term, 
but  rather  the  permanent  loss  of  her  paren- 
tal rights  to  her  daughter. 

“When  I gave  birth,  I was  allowed  to 
spend  48  hours  with  my  daughter  in  the 
hospital,  and  then  I was  shipped  back  to 
prison,”  she  told  RH  Reality  Check.  “She’s 
four  now  and  I haven’t  gotten  any  closer 
to  getting  her  back,  and  I’ve  been  going  to 
court  for  three-and-a-half  years.” 

Hopkins  says  she  wanted  to  transfer  to 
a prison  unit  that  would  have  allowed  her 
to  keep  her  child,  while  also  undergoing 
drug  treatment,  but  she  was  denied  access 
to  the  program.  Because  Hopkins  wasn’t 
able  to  look  after  her  daughter,  a family 
member  was  awarded  permanent  custody 
- a decision  Hopkins  has  been  fighting  for 
the  past  four  years. 

Since  she  was  released  from  prison 
in  mid-2010,  Hopkins  has  completed 
her  associate’s  degree,  and  is  pursuing  her 
bachelor’s  in  applied  behavioral  science.  She 
has  lobbied  the  Illinois  state  legislature  and 
spoken  at  public  events,  all  while  raising  a 
1-year-old  daughter  as  a single  mom  in  an 
apartment  in  southwest  Chicago.  Despite 
these  successes,  she  says  she  remains  mired 
in  a maze  of  state  laws  that  are  designed 
to  protect  children,  but  lack  flexibility  for 
parents  who  have  been  incarcerated. 

Once  parental  rights  are  severed,  they 


are  all  but  impossible  to  restore,  mean- 
ing that  parents  who  were  incarcerated 
for  minor  crimes  can  be  left  suffering  the 
consequences  for  a lifetime,  no  matter  how 
radically  they  transform  their  lives. 

“It’s  hard  for  me  to  wrap  my  head 
around  being  sober  and  giving  my  child 
up,”  Hopkins  said. 

As  part  of  our  “Women,  Incarcer- 
ated” series,  RH  Reality  Check  interviewed 
women  who,  like  Hopkins,  lost  parental 
rights  after  being  incarcerated  for  minor, 
non-violent  crimes.  Thousands  of  incar- 
cerated women  risk  losing  parental  rights 
each  year  due  to  a combination  of  state 
and  federal  laws  that  are  intended  to  pro- 
tect children  and  speed  up  the  adoption 
process.  This  risk  is  more  pronounced  for 
women  of  color. 

Philip  Genty,  a professor  at  Columbia 
Law  School  who  is  a leading  national  au- 
thority on  incarcerated  parents,  says  it  has 
become  common  for  incarcerated  mothers 
to  face  losing  their  parental  rights. 

“It  is  a very  rare  situation  where  a 
woman  prisoner  with  a child  in  foster  care 
has  not  been  confronted  with  this,”  he  said. 

Experts  say  there  is  an  urgent  need  for 
a review  of  these  laws  to  increase  flexibility, 
and  to  move  away  from  a rigid,  one-size- 
fits-all  approach. 

“Whenever  you’re  talking  about  child 
welfare,  having  something  that  has  these 
very  rigid  timelines,  that  doesn’t  take  in- 
dividual circumstances  into  consideration, 
is  a problem,”  said  Genty.  “In  some  cases, 
staying  with  a parent  may  not  be  perfect, 
but  it’s  a better  situation  than  anyone  else 
has  for  the  child,  so  why  would  you  want 
to  deprive  the  child  of  this  relationship  in 
his  or  her  life?” 

A Federal  Law  with 
Unintended  Consequences 

The  question  of  what  to  do  for  families 
in  crisis  has  long  plagued  government  of- 
ficials, researchers  and  community  workers 
in  the  United  States. The  foster  care  system 
has  been  an  imperfect  back-up  for  strug- 
gling parents,  and  particularly  for  women, 
who  are  more  likely  to  be  a sole  parent 
than  men. 


In  the  mid-1990s,  hundreds  of  thou- 
sands of  children  were  languishing  in  state 
foster  care  systems  across  the  country,  while 
at  the  same  time  potential  adoptive  parents 
were  growing  impatient  at  long  waits. 

In  1997,  Congress  passed  the  Adop- 
tion and  Safe  Families  Act  (ASFA),  with 
the  goal  of  speeding  up  the  processes  that 
kept  children  in  the  system  for  so  long. 

The  new  law  set  strict  time  limits  on 
how  long  a child  could  stay  in  foster  care 
before  the  state  had  to  terminate  a par- 
ent’s rights,  and  make  the  child  eligible  for 
adoption.  If  a child  was  in  foster  care  for  15 
out  of  22  months,  the  federal  law  required 
states  to  terminate  parental  rights  or  face 
the  loss  of  generous  federal  funding  for 
their  programs. 

The  law  requires  parents  to  demonstrate 
an  intention  to  reunify  with  their  children 
in  order  to  avoid  losing  parental  rights. 
Experts  say  this  has  had  unintended  con- 
sequences for  incarcerated  parents,  many  of 
whom  have  found  it  virtually  impossible  to 
satisfy  the  act’s  definition  of  “reunification,” 
which  focuses  on  demonstrating  continued 
contact  with  their  children. 

To  be  sure,  some  mothers  are  ill  pre- 
pared or  unable  to  care  for  their  children 
at  the  time  they  are  incarcerated;  battling 
their  own  trauma  and  addiction,  many 
struggle  to  care  for  themselves,  let  alone 
children.  And  a small  percentage  have 
committed  serious  or  violent  offenses 
and  may  deserve  to  be  confined,  legal  and 
family  sciences  experts  on  parental  incar- 
ceration said  in  interviews  with  RH  Reality 
Check.  The  vast  majority  of  people  at  risk 
of  losing  their  parental  rights,  though,  are 
serving  time  for  minor,  non-violent  crimes, 
experts  said. 

And  for  those  parents,  it  can  be  difficult 
to  demonstrate  continued  contact  from 
behind  a prison  wall. 

Many  state  prisons  are  located  in  re- 
mote areas,  far  from  the  urban  hubs  where 
families  of  incarcerated  parents  often  live. 
For  example,  it  can  take  four  hours  to  travel 
from  New  York  City  to  the  facilities  that 
are  located  upstate.  That  kind  of  travel  as- 
sumes money,  access  to  transportation  and 
an  adult  companion  for  children  - factors 
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that  are  beyond  the  reach  of  many  incarcer- 
ated parents. 

“Visits  are  incredibly  difficult  at  most 
facilities,”  Columbia  Law  School’s  Philip 
Genty  said,  calling  most  prison  visiting 
centers  an  “afterthought.” 

It’s  challenging  to  determine  how 
many  incarcerated  people  have  permanently 
lost  their  parental  rights  as  a result  of  the 
ASFA.  The  majority  of  states  and  the  fed- 
eral system  still  do  not  routinely  ask  people 
whether  they  are  parents  of  minor  children 
during  sentencing,  experts  told  RH Reality 
Check. . This  means  both  that  there’s  little 
information  available  about  how  many  par- 
ents are  locked  up,  and  also  that  most  jails 
and  prisons  fail  to  make  sure  incarcerated 
parents  have  real  opportunities  to  maintain 
ties  with  their  children. 

Additionally,  each  state  has  its  own  fos- 
ter care  laws,  and  these  laws  are  interpreted 
differently  by  county  courts,  which  are 
often  charged  with  determining  whether 
and  when  to  terminate  a parent’s  rights.  To 
look  at  the  national  scope  of  the  problem, 
one  needs  to  examine  the  criminal  justice 
system  and  the  child  welfare  system  at  the 
county,  state  and  federal  levels. 


Nevertheless,  some  data  is  beginning 
to  emerge,  and  it  makes  clear  that  the  law 
has  had  disastrous  results  for  many  families, 
especially  for  poor  people  and  people  of 
color,  whose  communities  are  grossly  over- 
represented in  jails  and  prisons. 

In  New  York,  for  example,  one  in  seven 
children  of  incarcerated  mothers  will  land 
in  foster  care,  according  to  a 2013  New 
York  State  Division  of  Criminal  Justice 
Services  study  based  on  a survey  of  895 
incarcerated  people. 

The  report  also  found  evidence  of 
much  more  severe  family  dismption  for  the 
children  of  incarcerated  mothers.  Nearly  60 
percent  of  children  whose  mothers  were 
incarcerated  were  living  with  a grandpar- 
ent, another  relative  or  in  foster  care;  that 
applied  to  only  16  percent  of  kids  whose 
fathers  were  incarcerated. 

And  women  were  far  more  likely  than 
men  to  have  their  parental  rights  severed, 
the  study  found.  Strikingly,  17  percent  of 
mothers  in  the  2013  survey  reported  that 
their  parental  rights  had  already  been  ter- 
minated, whereas  10  percent  of  fathers  had 
lost  their  parental  rights. 

The  report  concluded  that  New  York 


should  act  to  address  “the  differential 
impact  that  children  with  incarcerated 
mothers  experience,”  but  the  Division  of 
Criminaljustice  Services, which  conducted 
the  survey,  could  not  tell  RH  Reality  Check. 
what,  if  any,  progress  has  been  made. 

Another  study,  by  Charlene  Wear 
Simmons  and  Emily  Danker-Feldman, 
examined  a decade  of  San  Francisco’s  child 
welfare  adoption  files  from  1997  to  2007, 
and  found  that  15  to  20  percent  of  children 
in  foster  care  in  San  Francisco  have  been 
affected  by  parental  incarceration. 

“It  was  very  hard  to  read  through  the 
files.  They’re  just  heartbreaking,”  Simmons 
told  RH  Reality  Check.. 

The  study  determined  that  poor  wom- 
en and  women  of  color  were  much  more 
likely  to  be  stripped  of  their  rights  to  their 
children  as  a result  of  incarceration:  Though 
Black  adults  comprise  less  than  7 percent 
of  San  Francisco’s  population,  nearly  60 
percent  of  mothers  who  had  their  rights 
terminated  in  2007  were  Black. 

“When  you  look  at  who  is  in  the  prison 
system,  these  are  generally  poor  women, 
minority  women,”  said  Simmons.  “There’s 
a huge  correlation  between  maternal  in- 
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"No  Hope  For  Me"  (cont.) 


carceration,  drug  abuse,  and  termination 
of  parental  rights.” 

It  is  difficult  to  determine  how  New 
York  and  San  Francisco  compare  to  other 
jurisdictions,  or  to  the  federal  prison  system, 
due  to  a lack  of  data. 

According  to  a recent  report  by  the 
federal  Administration  for  Children  and 
Families,  of  the  402,000  children  in  foster 
care  in  2013,  nearly  60,000  were  waiting 
to  be  adopted  after  the  rights  of  all  living 
parents  had  been  terminated  that  year. 

A spokesperson  for  the  Administra- 
tion for  Children  and  Families  was  unable 
to  tell  RH  Reality  Check,  how  many  of 
those  children’s  parents  were  incarcerated 
at  the  time  that  their  parental  rights  were 
terminated. 

A 2003  paper  found  significant  in- 
creases in  the  number  of  children  whose 
parents  were  incarcerated  while  their  rights 
were  terminated  during  the  late  1990s,  at 
the  peak  of  the  war  on  drugs  and  following 
the  introduction  of  the  ASFA. 

Although  some  experts  told  us  that 
legislators  were  simply  not  thinking  about 
incarcerated  parents  when  they  drafted  the 
ASFA,  Amy  Fettig  of  the  American  Civil 
Liberties  Union  put  it  more  bluntly. 

“Quite  frankly,  it  was  a wholesale  at- 
tack on  the  moms,  and  to  be  very  honest,  a 
wholesale  attack  on  Black  women.” 

"They  Said  There  was 
No  Hope  for  Me" 

Pamela  C.,  a Colorado  resident  who 
asked  RH  Reality  Check,  not  to  use  her 
last  name  in  order  to  protect  her  chil- 
dren’s privacy,  saw  firsthand  how  the  law 
punished  her,  instead  of  helping  her  to 
seek  rehabilitation.  {RH  Reality  Check,  has 
independently  verified  her  account  with 
colleagues,  and  other  publicly  available 
materials.) 

Pamela’s  story  began  shortly  after 
the  Adoption  and  Safe  Families  Act  be- 
came law  in  1997.  In  late  November  of 
that  year,  her  husband  died  of  a heart  at- 
tack on  the  kitchen  floor  shortly  after  his 
40th  birthday,  leaving  Pamela  to  look  after 
her  son  and  daughter,  who  were  7 and  4 at 
the  time. 

Pamela’s  grief  compounded  an  undi- 
agnosed mental  health  condition,  and  her 
drug  use  escalated.  In  early  December,  po- 


lice arrived  at  the  house.  Pamela  says  they’d 
been  told  that  she  was  dealing  heroin,  and 
while  they  never  charged  her  with  that  of- 
fense, they  did  find  a small  quantity  of  the 
drug  in  her  late  husband’s  dresser  drawer. 
That’s  when  they  took  Pamela’s  kids. 

“After  they  took  my  kids,  I lost  my 
mind,”  she  said.  “I  was  mad.  I was  not 
compliant.  And  so  the  caseworkers  and  I 
had  absolutely  the  worst  relationship  you 
could  imagine,  because  I thought  they 
were  playing  a game  that  I shouldn’t  have 
to  play,  because  my  kids  were  fine  until  all 
this  happened.” 

She  was  charged  with  possession  of  a 
small  quantity  of  methamphetamine,  but 
because  of  an  earlier  felony  conviction  aris- 
ing from  a serious  car  crash  in  the  1980s, 
she  was  sentenced  to  six  years  of  confine- 
ment with  an  additional  mandatory  three 
years  of  parole. 

Before  going  to  prison,  Pamela  had 
been  informed  by  social  services  that, 
because  her  children  were  in  foster  care, 
she  would  lose  her  parental  rights  to  them 
unless  she  satisfied  the  requirements  of  the 
federal  law.  Like  many  incarcerated  parents, 
Pamela  found  those  requirements  virtually 
impossible  to  satisfy. 

“They  wouldn’t  let  us  talk  to  each 
other,”  Pamela  said.  She  says  she  received 
only  one  letter  from  her  children  each  year, 
and  despite  writing  multiple  letters,  she  says 
she  later  learned  that  her  children  were  not 
receiving  them. 

After  18  months  in  prison,  Pamela 
received  notice  of  a court  hearing  about  the 
termination  of  her  parental  rights.  She  says 
she  was  not  allowed  to  attend. 

Two  weeks  later,  another  letter  in- 
formed her  that  she  no  longer  had  any  legal 
relationship  to  her  children.  They  would  be 
adopted. 

“There  were  never  any  incidents  of 
abuse,”  Pamela  said.  “They  just  took  my 
kids  because  there  was  no  place  for  them 
to  go.  They  said  there  was  no  hope  for  me, 
for  rehabilitation.” 

That  decision  ignited  a 14-year  strug- 
gle to  regain  her  relationship  with  her  son 
and  daughter,  which  Pamela  ultimately 
won.  She  completed  multiple  treatment 
stages  and  parenting  courses,  and  is  now 
working  in  an  advocacy  position  at  a 
Colorado  nonprofit.  She  lives  with  both 
her  children,  who  are  coping  with  the 
mental  and  physical  trauma  of  years  in  the 
foster  system. 


In  other  words,  Pamela  has  reha- 
bilitated herself,  and  now  works  to  reform 
corrections  systems  that  corrode  families 
like  hers. 

“I  didn’t  need  to  go  to  prison,”  she  said. 
“What  I needed  was  to  get  help.  I needed 
to  go  to  treatment.” 

It’s  a refrain  that  is  far  too  common  to 
researchers  who  have  studied  the  collision 
of  the  criminal  justice  and  child  welfare 
systems. 

“No  one’s  helping  the  mothers,”  said 
Charlene  Wear  Simmons,  the  San  Francis- 
co-based researcher.  “The  system  has  given 
up  on  them.  The  sad  thing  of  course  is  that 
many  of  them  go  on  to  have  more  children 
and  they  lose  those  children  too.  From  a 
system’s  perspective,  it  doesn’t  make  sense.” 

On  a Small  Scale,  States  Make 
Promising  Reforms 

In  the  past  few  years,  several  states  - 
some  looking  to  save  money  in  the  wake 
of  the  Great  Recession  - have  increased 
funding  for  community-based  programs, 
drug  courts  and  prison  nurseries,  which 
are  substantially  cheaper  than  confine- 
ment. 

New  York,  for  instance,  has  shuttered 
correctional  facilities,  and  initiated  pro- 
grams that  divert  people,  especially  mothers, 
from  incarceration. 

One  such  project  is  Justice  Home, 
which  is  run  by  the  Women’s  Prison  As- 
sociation, a nonprofit  organization  based 
in  Brooklyn,  and  the  Administration  for 
Children’s  Services. 

Justice  Home  launched  last  summer. 
It’s  an  intensive  program  intended  to  pre- 
vent the  removal  of  children  to  foster  care 
by  working  with  mothers  who  are  facing  a 
minimum  of  six  months  of  incarceration 
for  a felony  charge. 

Alexandra  Villano,  director  of  strategic 
initiatives  for  the  Women’s  Prison  Associa- 
tion, said  the  program  grew  out  of  years  of 
experience  running  residential  alternatives 
to  incarceration. 

“We  decided  to  go  in  that  direction 
because  there  was  increased  understanding 
that  the  point  at  which  moms  were  more 
likely  to  enter  the  criminal  justice  system 
was  when  their  kids  were  removed  from 
their  care,”  she  told  RH  Reality  Check. 

Each  program  is  tailored  to  the  individ- 
ual woman,  and  might  include  one-on-one 
or  group  services  such  as  anger  manage- 
ment training,  housing  support,  therapy 
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or  substance  abuse  treatment.  Even  with 
these  intensive  services,  the  Justice  Home 
program  costs  on  average  less  than  120,000 
per  participant  each  year,  compared  to  the 
1129,000  it  typically  costs  to  send  a woman 
to  jail  and  her  children  to  foster  care,  not  to 
mention  the  incidental  social,  physical  and 
psychological  costs,  Villano  said. 

The  program  has  worked  with  43 
women  so  far,  and  has  discovered  that,  even 
at  this  early  stage,  the  risk  of  committing 
another  crime  declined  by  45  percent  for 
its  participants. 

Similar  projects  have  been  developed  in 
other  jurisdictions,  and  a collection  of  states 
- New  York,  Washington  and  California  - 


have  in  recent  years  passed  laws  to  loosen 
ASFA’s  rigid  timelines,  which  particularly 
hurt  incarcerated  mothers. 

Joyce  Arditti,  professor  of  human 
development  at  Virginia  Tech  who  spe- 
cializes in  families  and  incarceration,  says 
incarcerated  parents  who  lose  custody  of 
their  children  as  a result  of  committing 
minor,  non-violent  offenses  are  suffering  a 
violation  of  their  human  rights. 

“It  is  a human  rights  issue  because  par- 
enthood is  an  inalienable  right,”  Arditti  said 
in  an  interview  with  RH Reality  Check.  Not 
all  parents  are  competent,  and  some  deserve 
to  be  incarcerated,  she  said.  But  the  problem 
in  the  United  States  is  that  the  combination 


of  mass  incarceration  and  inflexible  foster 
laws  leads  to  an  extraordinary,  dispropor- 
tionate punishment  that  overwhelmingly 
affects  poor  and  minority  women. 

“It’s  a form  of  punishment ...  that  they 
are  forcibly  separated  from  their  children 
and  precluded  from  participating  in  family 
life  in  a meaningful  way,”  Arditti  said. 

This  is  the  fourth  and  final  article  in  the 
“Women,  Incarcerated”  series  published  by 
RH  Reality  Check  ( http://rhrealitycheck. 
org)  between  March  30  and  April  1,  2015; 
it  is  reprinted  with  permission.  The  first  three 
articles  ran  as  the  cover  story  in  the  June  201 5 
issue  o/’PLN. 


$350,000  Settlement  in  Pennsylvania  Prisoner's  Suicide 

by  David  Reutter 


A $3 50,000  SETTLEMENT  WAS  REPORT - 

edly  reached  in  the  2007  suicide  of  a 
prisoner  at  Pennsylvania’s  Blair  County 
Prison  (BCP).  The  settlement  included 
the  prisoner’s  personal  physician  as  well  as 
county  defendants. 

Following  an  injury  to  his  right  leg 
in  2002,  Nathan  Aughenbaugh  was  given 
pain  medication.  From  that  point  forward 
he  developed  a history  of  substance  addic- 
tion and  mental  health  issues,  including 
depression,  panic  disorder  and  multiple 
suicide  attempts. 

A lawsuit  filed  after  his  death  alleged 
an  improper  relationship  between  Augh- 
enbaugh and  his  doctor,  Jerome  Dejulia, 
as  some  of  the  pain  medication  that  Augh- 
enbaugh received  from  Dejulia  was  not 
recorded  in  his  medical  records. 

In  several  instances,  Dejulia  continued 
to  provide  Aughenbaugh  with  “significant 
amounts  of  narcotics”  despite  other  doctors 
recommending  that  he  “should  be  weaned 
from  narcotics.”  Dejulia  continued  to  ad- 
minister the  drugs  even  after  Aughenbaugh 
attempted  suicide  multiple  times. 

In  June  2007,  Aughenbaugh  entered 
a guilty  plea  to  a charge  of  driving  under 
the  influence  of  prescription,  resulting  in  a 
sentence  of  house  arrest.  Shortly  afterwards 
he  cut  his  head  and  disappeared.  His  father 
called  a crisis  line  and  Aughenbaugh  was 
hospitalized  as  his  family  sought  invol- 
untary commitment  to  prevent  him  from 
harming  himself. 

Dr.  Dejulia  intervened,  telling  the 
hospital  that  if  Aughenbaugh  was  properly 


medicated  he  was  not  a suicide  risk.  Due 
to  a probation  violation  because  he  had 
absconded  from  house  arrest,  Aughenbaugh 
was  taken  to  BCR 

His  intake  screening  noted  a mental 
health  history,  history  of  drug  and  alcohol 
abuse,  and  thoughts  of  killing  himself 
because  Aughenbaugh  told  the  transport 
officer  he  had  attempted  suicide  the  day 
before;  he  was  overly  anxious,  appeared  to 
be  under  the  influence  of  drugs  or  alcohol, 
and  showed  signs  of  withdrawal  or  mental 
illness. 

Based  upon  the  intake  screening, 
Aughenbaugh  was  placed  on  a level  I 
suicide  watch  at  BCP,  which  resulted  in 
placement  in  a cell  for  observation  without 
bed  sheets  or  other  items  that  could  be  used 
in  a suicide  attempt.  On  June  22, 2007,  he 
was  downgraded  to  a level  II  suicide  watch 
with  30-minute  checks. 

Jennifer  Feathers,  a forensic  specialist 
who  was  not  a psychiatrist,  psychologist  or 
any  other  type  of  licensed  mental  health 
professional,  approved  Aughenbaugh  to  be 
placed  in  general  population  on  a level  III 
watch  several  days  later.  She  spoke  to  Dr. 
Dejulia  on  June  27,  and  was  told  that  Augh- 
enbaugh would  be  stable  with  medication. 

The  next  day,  on  June  28, 2007,  Augh- 
enbaugh, 27,  was  found  dead  after  he  used 
a bed  sheet  to  hang  himself. 

Aughenbaugh’s  estate  filed  a wrongful 
death  suit  in  2009;  represented  by  attorney 
Devon  Jacob,  it  reached  a settlement  with 
Dr.  Dejulia,  Tyrone  Medical  Associates 
(Dejulia’s  employer),  Blair  County  and 


Jennifer  Feathers.  According  to  Jacob’s 
Linkedin.com  profile,  the  case  settled  for 
$350,000.  See:  Aughenbaugh  v.  Dejulia, 
U.S.D.C.  (W.D.  Penn.),  Case  No.  3:09-cv- 
00159-KRG.  P 

Additional  source:  The  Altoona  Mirror 
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California  Legislation  Permitting  NVDP 
Incarceration  Held  Unconstitutional 


The  California  Court  of  Appeal, 
Fourth  District,  held  on  January  20, 
2015  that  a section  of  California’s  realign- 
ment legislation  improperly  amended 
Proposition  36,  a voter  initiative,  in  viola- 
tion of  the  state  constitution. 

In  2000,  California  voters  enacted 
Prop  36,  which  requires  substance  abuse 
treatment  rather  than  incarceration  for  non- 
violent drug  offenders.  Prop  36  prohibits 
the  Board  of  Parole  Hearings  from  revoking 
parole  and  incarcerating  a parolee  based  on 
the  commission  of  a nonviolent  drug  pos- 
session offense  (NVDP)  or  violation  of  a 
drug-related  parole  condition. 

In  2011,  the  California  legislature  en- 
acted realignment  legislation,  including  the 
Post-release  Community  Supervision  Act 
(PCSA).  The  PCSA  mandates  that  certain 
felons  released  from  prison  be  placed  on  post- 
release community  supervision  rather  than 
parole.  Section  3455  of  the  PCSA  authorizes 
the  revocation  of  supervision  and  incarcera- 
tion of  offenders  who  violate  their  community 
supervision  by  committing  an  NVDP. 

In  2011,  Evan  Taylor  Armogeda 
was  convicted  of  possessing  a controlled 
substance.  After  serving  a prison  term  he 
was  released  on  community  supervision. 
His  supervision  was  revoked  eight  months 
later  when  he  committed  new  drug- related 
crimes;  the  trial  court  sentenced  him  to  90 
days  in  jail  and  ordered  him  to  enter  drug 
treatment  following  his  release. 

Instead,  Armogeda  was  quickly  re- 
arrested for  possession  of  drugs  and  drug 
paraphernalia.  The  court  again  revoked  his 
supervision  and  sentenced  him  to  60  days 
in  jail.  Armogeda  appealed,  arguing  that 
section  3455  violates  the  state  constitution 
by  improperly  amending  Prop  36. 

The  California  Court  of  Appeal  agreed, 
holding  that  “as  applied  to  NVDP  offend- 
ers, the  clear  effect  of  section  3455  is  to 
amend  Proposition  36.” 

“The  Act  ‘has  simply  applied  a new  label 
to  a parolee  who  otherwise  would  be  afforded 
treatment  in  lieu  of  incarceration,”’  the  ap- 
pellate court  wrote.  “Section  3455  authorizes 
incarceration  for  an  NVDP, ‘when  that  sanc- 
tion would  be  prohibited  by  Proposition  36.”’ 
Accordingly,  the  Court  of  Appeal 


by  Mark  Wilson 

concluded  that  “As  applied  to  nonviolent 
drug  possession  offenders  and  violators  of 
drug-related  conditions  of  postrelease  com- 
munity supervision,  section  3455,  which 
permits  the  incarceration  of  those  persons 


The  American  Civil  Liberties 
Union  (ACLU)  recently  challenged 
the  constitutionality  of  a Miami-Dade 
County,  Florida  ordinance  that,  according 
to  the  organization,  forces  sex  offenders 
on  probation  into  homelessness  by  impos- 
ing residency  restrictions  so  harsh  there 
is  literally  no  place  where  they  are  legally 
permitted  to  live. 

The  national  ACLU  and  the  ACLU 
of  Florida  filed  suit  against  Miami-Dade 
County  and  the  Florida  Department  of 
Corrections  (FDOC)  in  federal  court  on 
October  23,  2014,  seeking  a permanent 
injunction  against  the  ordinance,  which 
prohibits  sex  offenders  from  living  within 
2,500  feet  of  parks,  bus  stops,  any  structure 
the  county  declares  to  be  a school  or  any 
place  where  children  are  likely  to  gather. 

The  restriction  - two  and-a-half  times 
more  expansive  than  required  by  the  state  - 
forced  about  50  former  offenders  to  move 
to  a vacant  parking  lot  on  the  outskirts  of 
Miami  where  they  sleep  in  tents,  under  tarps 
and  in  chairs  surrounded  by  warehouses  and 
railroad  tracks,  with  no  running  water  and  no 
electricity,  using  a nearby  field  as  a bathroom. 

“As  public  policy,  the  Miami-Dade 
ordinance  is  a disaster,”  declared  Brandon 
Buskey,  a staff  attorney  at  the  ACLU’s 
Criminal  Law  Reform  Project.  “It  has  cre- 
ated a homeless  population  living  outdoors 
in  squalor,  while  doing  nothing  to  serve 
public  safety.” 

“Disease,  exposure  to  the  elements,  no 
drinkable  water  - these  conditions  make 
it  extremely  difficult  to  find  and  maintain 
stable  employment  and  psychological  treat- 
ment, which  are  the  only  two  factors  proven 
to  reduce  the  likelihood  of  reoffending,”  he 
said.  “We  know  from  decades  of  research 


under  circumstances  not  permitted  by 
Proposition  36,  unconstitutionally  amends 
Proposition  36  and  to  that  extent  is  invalid.” 
See:  People  v.  Armogeda,  233  Cal.  App.  4th 
428  (Cal.  App.  4th  Dist.  2015). 


that  housing  restrictions  like  Miami-Dade’s 
have  no  impact  on  reoffending  and  are  more 
likely  to  increase  it.” 

Nancy  Abudu,  the  ACLU  of  Florida’s 
legal  director,  added,  “Sending  someone  just 
out  of  jail  into  homelessness  makes  no  sense, 
not  for  the  person  and  not  for  the  public.” 

The  complaint,  filed  in  federal  court 
in  the  Southern  District  of  Florida,  chal- 
lenged the  ordinance  as  vague  and  argued 
that  it  strips  sex  offenders  of  their  right  to 
due  process  and,  as  a result,  leaves  them  in 
an  unsafe  and  vulnerable  position. 

“These  individuals,  who  frequently 
subsist  on  meager  incomes  after  being 
released  from  prison,  are  unable  to  locate 
stable,  affordable  housing  in  Miami-Dade 
County,”  the  lawsuit  states.  “This  tran- 
sience is  primarily  because  the  ordinance 
arbitrarily  renders  off-limits  broad  swaths 
of  housing.” 

However,  Ron  Book,  chairman  of  the 
Miami-Dade  Homeless  Trust,  a powerful 
lobbyist  and  the  man  behind  the  controver- 
sial ordinance,  countered  that  the  ACLU 
is  simply  rehashing  an  issue  that’s  already 
been  settled. 

“The  U.S.  Supreme  Court  has  said 
they’re  entitled  to  live  places  that  don’t 
endanger  the  health,  safety  and  welfare 
of  law-abiding  citizens  of  the  U.S.,”  Book 
said.  Of  the  ACLU,  he  added,  “They’re 
entitled  to  take  their  $350  [filing  fee]  to 
the  courthouse.” 

Book  spearheaded  the  restrictive  sex 
offender  ordinance  after  his  daughter 
Lauren  was  sexually  molested  by  a trusted 
nanny  for  six  years,  beginning  when  she 
was  11.  The  nanny  was  later  convicted  and 
sentenced  to  15  years  in  prison.  Prior  to  the 
enactment  of  the  Lauren  Book  Safety  Or- 
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dinance,  Miami-Dade  followed  the  state’s 
1,000-foot  residency  restriction. 

Forcing  sex  offenders  on  probation  to 
move  to  the  parking  lot  along  the  railroad 
tracks  came  in  August  2013,  after  state  of- 
ficials were  alerted  that  the  trailer  park  where 
they  had  been  staying  was  within  2,500  feet  of 
the  Miami  Bridge  Youth  and  Family  Services. 

“We  were  unaware  that  facility  was 
considered  a school,”  said  FDOC  deputy 
communications  director  Misty  Cash. 
“When  we  became  aware,  we’re  going  to 
do  what  the  law  says.” 

The  forced  move  was  the  fourth  high- 
profile  relocation  of  sex  offenders  since 

2007.  As  previously  reported  in  PLN,  some 
92  sex  offenders  were  forced  to  live  under 
the  Julia  Tuttle  Causeway  bridge  following 
their  release  from  prison  to  comply  with  the 
“draconian”  Miami-Dade  ordinance.  [See: 
PLN,  Dec.  2009,  p.  14;  July  2009, p.36;  June 

2008,  p.l].  The  offenders  were  displaced 
after  embarrassed  officials  bulldozed  the 
cardboard  and  plywood  structures  where 
they  had  lived  for  about  three  years  and 
erected  “No  Trespassing”  signs. 

By  2012,  a number  of  sex  offenders  had 
congregated  on  a street  corner  in  northeast 


Miami,  sleeping  on  sidewalks  and  a me- 
dian strip.  They  were  soon  forced  to  leave 
after  Miami  Commissioner  Marc  SarnofF 
opened  Little  River  Pocket  Park  on  a vacant 
parcel  of  land  between  some  homes  in  the 
neighborhood,  only  a few  hundred  feet  from 
where  the  homeless  sex  offenders  camped. 

Then  in  the  summer  of  2013,  54  sex 
offenders  were  relocated  to  the  trailer  park 
until  officials  learned  about  the  Miami 
Bridge  Youth  and  Family  Services,  forcing 
yet  another  move  to  the  parking  lot  in  the 
warehouse  district. 

“We  have  no  power  here,”  said  Ernesto 
Rodriguez,  a 74-year-old  cancer  survivor 
who  breathes  through  a hole  in  his  throat 
and  lives  in  the  parking  lot. 

“They  treat  us  worse  than  animals,” 
added  an  offender  who  identified  himself 
only  as  Rodriguez.  “If  they  see  a dog  on  the 
street,  they  rescue  him.” 

“It  is  Draconian;  it  is  counterproduc- 
tive,” stated  Maria  Kayanan  of  the  ACLU 
of  Florida,  referring  to  the  sex  offender 
residency  ordinance.  “It  should  distinguish 
between  offenders  that  pose  a true  danger 
to  society  and  those  who  don’t.” 

ACLU  of  Florida  executive  director 


Howard  Simon  said  no  one  should  be  al- 
lowed to  strip  anyone  of  their  basic  rights 
and  force  them  to  live  in  dangerous  and 
squalid  conditions. 

“This  is  the  second  chapter  of  the  same 
sad  story,”  he  noted.  “The  county  provoked 
international  outrage  when  it  forced  people 
to  live  under  the  Julia  Tuttle  bridge.  Now 
it’s  forcing  people  to  live  alongside  railroad 
tracks.” 

While  that  may  indeed  be  outrageous, 
the  federal  district  court  hearing  the  chal- 
lenge to  the  Miami-Dade  ordinance  did 
not  find  it  unconstitutional.  The  court 
dismissed  the  suit  in  April  2015,  finding 
the  ordinance  was  not  punitive  in  nature 
and  advanced  a legitimate  governmental 
interest,  and  rejecting  the  ACLU’s  proce- 
dural and  substantive  due  process,  ex  post 
facto  and  vagueness  claims.  A motion  for 
reconsideration  was  denied  in  June  2015, 
and  the  ACLU  has  since  appealed  the  dis- 
missal to  the  Eleventh  Circuit.  See:  Doe  v. 
Miami-Dade  County,  U.S.D.C.  (S.D.  Fla.), 
Case  No.  l:14-cv-23933-PCH. 

Sources:  Miami  Herald,  www.aclu.org, 
https://miami.  aclufl.  org 
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Racial  Discrimination  Costs  Michigan  DOC  Over  $1  Million 

by  David  Reutter 


$127,882  in  attorney  fees  and  $9,706.03 
in  costs. 

On  the  heels  of  that  verdict,  MDOC 
officials  were  eager  to  avoid  further  litiga- 
tion. The  department  agreed  in  February 
2014  to  a $600,000  settlement  in  a sepa- 
rate complaint  filed  by  prison  employees 
Johnny  Tolbert,  Jeffrey  Smith  and  James 
Hedrick,  who  were  represented  by  attor- 
neys James  Rasor  and  Jonathan  Marko. 
See:  Tolbert  v.  Michigan  Department  of 
Corrections , Wayne  County  Circuit  Court 


(MI),  Case  No.  12-01721-CD. 

The  MDOC  appealed  the  jury  verdict 
and  fee  award  in  the  Hester  case,  and  in 
June  2014  the  Michigan  Court  of  Ap- 
peals affirmed  in  part  and  reversed  in  part 
in  an  unpublished  ruling.  The  appellate 
court  upheld  the  verdict,  but  remanded  for 
reconsideration  of  the  trial  court’s  award 
of  attorney  fees  and  costs.  See:  Hester  v. 
Department  of  Corrections , 2014  Mich. 
App.  LEXIS  1038  (Mich. Ct.App.  June  5, 
2014).  H 


Second  Federal  Lawsuit  Filed  Over  Abuses 
at  Pennsylvania  County  Prison 

by  David  Reutter 


Last  year, the  Michigan  Department 
of  Corrections  (MDOC)  paid  more 
than  $1  million  in  damages  in  two  lawsuits 
that  accused  the  department  of  failing  to 
take  action  despite  having  knowledge  of 
blatant  racism  by  an  MDOC  supervisor. 

Faced  with  allegations  that  Sergio  Pa- 
glia,  a maintenance  department  supervisor, 
was  discriminating  against  African-Amer- 
ican employees,  the  MDOC  conducted  an 
investigation. 

According  to  a mediation  summary 
in  one  of  the  lawsuits,  the  MDOC  “did  its 
own  internal  investigation  ...  which  found 
that  Plaintiffs  were  discriminated  against 
and  their  allegations  were  substantiated  for 
discriminatory  harassment....  Incredibly, 
despite  this,  the  MDOC  did  nothing  to 
address  the  racism,  despite  constant  com- 
plaints from  Plaintiff  and  other  workers.” 

Paglia  was  described  by  other  MDOC 
employees  as  a “racist  idiot”  and  a “bigot.”  A 
press  release  issued  by  the  attorneys  represent- 
ing prison  workers  who  sued  stated  that  Paglia 
“admitted  in  his  deposition  he  has  mental 
problems  and  sometimes  he  is  other  people 
(on  the  day  he  was  served  with  the  complaint 
he  said  he  was  George  Washington).  He  says 
black  people  in  America  have  not  been  dis- 
criminated against  since  the  1970’s  and  they 
need  to  stop  whining....  Additionally,  [Paglia] 
would  single  out  Plaintiffs  and  the  other  black 
workers , yelling  at  them  and  demeaning  them 
on  a daily  basis.  The  racial  environment  was 
so  blatantly  obvious  to  everyone  working  in 
the  shop  that  whenever  [Paglia]  came  around, 
the  White  workers  would  joke  that  the  Blacks 
better  mn  for  cover.” 

The  MDOC  never  reprimanded  or 
punished  Paglia  despite  repeated  complaints 
and  the  findings  of  its  own  investigation. 
The  work  environment  did  not  improve 
much  when  Paglia  retired.  While  his  re- 
placement, Rick  Kroske,  was  more  subtle 
in  his  racist  attitudes,  it  was  evident  that 
he  “never  liked  blacks”  and  treated  them 
differently,  too. 

A lawsuit  brought  by  Ryan  Correc- 
tional Facility  employee  Michael  Hester 
was  the  first  to  go  to  trial,  and  resulted 
in  a finding  that  a racist  environment 
existed  in  MDOC’s  maintenance  depart- 
ment. The  jury  awarded  Hester  $452,000, 
and  the  trial  court  subsequently  granted 


A SECOND  FEDERAL  LAWSUIT  HAS  BEEN 
filed  by  a former  prisoner  at  Pennsyl- 
vania’s York  County  Prison,  alleging  that 
his  civil  rights  were  violated  by  a pattern 
of  abuse  by  guards  that  included  forcing 
prisoners  to  fight  each  other,  physically 
abusing  prisoners  and  staging  events  that 
guards  called  the  “Fight  Club”  and  “Retard 
Olympics.”  Three  of  the  guards  involved 
in  the  abusive  incidents  were  criminally 
charged. 

Former  prisoner  David  M.  Wright,  27, 
claimed  that  he  was  a victim  of  the  abuse 
and  faced  retaliation  after  testifying  at  a 
preliminary  hearing  for  the  three  guards 
who  were  charged.  The  lawsuit  was  filed  on 
Wright’s  behalf  by  attorney  David  M.  Jacob, 
who  gained  local  notoriety  for  requesting 
an  FBI  and  U.S.  Department  of  Justice 
investigation  into  allegations  of  excessive 
force  by  the  Pennsylvania  State  Police  and 
a local  police  department  in  York  County. 

Three  of  the  guards  named  in  the 
suit,  Mark  Andrew  Haynes,  26,  Daniel  H. 
Graff,  37,  and  David  Michael  Whitcomb, 
28,  were  charged  in  late  2013  with  official 
oppression  based  on  allegations  similar  to 
those  contained  in  Wright’s  lawsuit.  They 
no  longer  work  at  the  prison,  according  to 
York  County  spokesman  Carl  Lindquist. 

Additionally,  the  suit  accuses  guards 
Adam  S.  Marcini,  Shane  Druck  and  Chad 
Abel  of  creating  the  “Retard  Olympics.” 
In  all,  Wright’s  complaint  names  22  prison 
guards  and  the  York  County  Prison  Board; 


he  seeks  compensatory  and  punitive  dam- 
ages, attorney  fees  and  costs  and  a jury  trial 
for  violations  of  his  constitutional  rights, 
including  an  Eighth  Amendment  claim, 
plus  violations  of  the  Americans  with  Dis- 
abilities Act. 

Wright’s  lawsuit  alleges  that  guards 
would  regularly  bet  on  the  outcomes  of 
fights  between  prisoners,  and  offer  rewards 
such  as  food  or  coffee  to  the  winners  while 
retaliating  against  and  further  abusing 
the  losers.  His  suit  claims  that  for  their 
amusement,  guards  routinely  choked  and 
struck  prisoners,  forced  them  to  eat  “soups” 
composed  of  spoiled  food  and  cleaning 
chemicals  or  to  drink  milk  until  they  vom- 
ited, and  made  them  “snort”  substances 
that  included  spices.  The  lawsuit  indicates 
that  some  of  the  abuses  were  captured  on 
video. 

According  to  court  pleadings,  Wright 
was  incarcerated  at  the  York  County  Prison 
from  May  20  through  June  30,  2013.  His 
suit  alleges  that  all  of  the  named  defen- 
dants should  have  been  aware  he  had  been 
diagnosed  as  suffering  from  certain  mental 
illnesses,  and  that  as  a result  he  was  targeted 
to  participate  in  the  “Retard  Olympics”  and 
“Fight  Club.”  He  said  he  took  part  in  the 
abusive  events  due  to  fear  of  retaliation  if 
he  refused. 

Wright’s  lawsuit  was  the  second  filed 
as  a result  of  staff  misconduct  at  the  York 
County  Prison.  In  December  2014,  the 
county  agreed  to  pay  a $40,000  settlement 
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to  former  prisoner  James  William  Hicks, 
Jr., 27, who  had  also  claimed  constitutional 
rights  violations  stemming  from  abuses  by 
guards.  Under  the  settlement,  the  county 
and  guards  made  “no  admission  of  liability,” 
according  to  York  County  Solicitor  Mike 
Flannelly. 

Hicks’  lawsuit  claimed  that  Graff, 
Whitcomb  and  Haynes  would  entice  him 
to  wrestle  with  Wright  and  require  him 
to  participate  in  challenges  that  included 
drinking  a gallon  of  milk  in  an  hour,  eating 
a spoonful  of  cinnamon,  snorting  crushed 


up  candy,  snorting  a line  of  “spicy  vegetable” 
flavoring  from  a ramen  noodle  soup,  and 
drinking  a bottle  of  water  contaminated 
with  pepper  foam.  Hicks  also  claimed 
physical  abuse,  such  as  guards  punching 
him  to  see  whether  he  could  take  the  blow 
without  falling  down. 

Asked  to  comment  on  Wright’s  suit, 
which  remains  pending,  county  spokes- 
man Lindquist  said,  “The  York  County 
Prison  holds  staff  to  the  highest  possible 
standards  of  conduct  and  believes  strongly 
in  the  proper  treatment  of  inmates.  Al- 


legations of  misconduct  by  staff  are  taken 
extremely  seriously.  That  commitment  is 
evident  in  our  response  to  the  allegations 
in  this  case,  such  as  promptly  bringing  in 
Pennsylvania  State  Police  to  conduct  an 
independent  investigation.”  See:  Wright  v. 
Haynes,  U.S.D.C.  (M.D.  Penn.),  Case  No. 
l:15-cv-00865-JEJ-JFS;  Hicks  v.  Graff, 
U.S.D.C.  (M.D.  Penn.),  Case  No.  l:14-cv- 
01879-JEJ-TMB.P 

Additional  sources:  www.yorkdispatch.com, 
www.pennlive.  com,  http://fox43.  com 


Lawsuit  Challenges  Dental  Care  in  Michigan  Prisons 

by  David  Reutter 


A LAWSUIT  ALLEGING  THE  MICHIGAN 

Department  of  Corrections  (MDOC) 
fails  to  provide  prisoners  with  adequate 
and  constitutional  dental  care  was  filed  in 
federal  court  in  April  2014. 

“How  do  you  eat  with  one  tooth?” 
asked  Daniel  E.  Manville,  director  of  the 
Michigan  State  University  College  of  Law 
Civil  Rights  Clinic,  one  of  the  attorneys 
representing  the  prisoners.  “Dental  care  has 
always  been  a problem  with  MDOC  going 
back  over  30  years.” 

The  complaint,  which  sought  class- 
action  status,  detailed  the  history  of  dental 
care  received  by  the  lead  plaintiff,  prisoner 
Robert  Johannes,  from  May  2009  to  June 
2013.  That  history  included  numerous 
dental  exams,  fillings,  X-rays  and  extrac- 
tions. Johannes  requested,  on  numerous 
occasions,  to  receive  “partial  bridges  and/ 
or  dentures  due  to  his  loss  of  teeth  and 
inability  to  eat  hard  foods  or  chew  hard 
foods.”  His  requests  were  denied. 


The  suit  alleges  the  care  provided 
to  Johannes  is  typical  of  that  provided 
to  other  prisoners,  and  has  resulted 
in  a serious  inhibition  of  “the  ability 
to  eat  and  chew  chewy  and/or  hard 
foods,  inability  and/or  loss  of  ability  to 
masticate,  causing  pain  and  suffering, 
debilitated  general  health,  deterioration 
of  the  teeth  and  inability  to  engage  in 
normal  life  activities,  including  chew- 
ing, eating,  swallowing,  unnecessary 
loss  of  bone,  cosmetic  deformities, 
facial  deformities,  loss  of  weight,  [and] 
deficiencies  to  general  health,  including 
nutrition  deficiencies  from  inability  to 
eat  and  chew.” 

The  complaint  seeks  injunctive  relief. 
“We  aren’t  asking  for  monetary  damages,” 
said  Manville.  “We  just  want  the  MDOC 
to  provide  proper  care.”  The  prisoners 
are  also  represented  by  attorney  Robert 
Gittleman. 

The  district  court  denied  without 


prejudice  the  plaintiffs’ motion  for  class 
certification  on  September  25,  2015, 
and  the  case  remains  pending.  See: 
Johannes  v.  Washington,  U.S.D.C.  (E.D. 
Mich.),  Case  No.  4:14-cv-11691-LJM- 
MKM.P 

Additional  source:  www.mlive.com 
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$451,000  Federal  Jury  Award  for  Illinois 
Prisoner  Beaten  by  Jail  Guard 


In  March  2014,  an  Illinois  federal 
jury  awarded  $451,000  to  a pretrial  de- 
tainee at  the  Cook  County  Jail  who  was 
severely  beaten  by  a guard  a dozen  years 
earlier. 

James  Degorski,  41,  filed  a civil  rights 
action  pursuant  to  42  U.S.C.  § 1983,  alleg- 
ing he  was  assaulted  without  provocation  by 
Cook  Countyjailer  Thomas  Wilson  in  May 
2002,  just  days  after  he  and  his  accomplice, 
high  school  pal  Juan  Luna,  were  arrested 
for  the  murder  of  seven  people  during  a 
botched  1993  robbery  of  a Brown’s  Chicken 
restaurant.  The  crime  was  one  of  the  most 
notorious  unsolved  murders  in  Chicago’s 
history  at  the  time;  both  Degorski  and  Luna 
were  convicted  and  are  currently  serving 
life  sentences. 

The  jailhouse  beating  broke  Degorski’s 
left  cheekbone  and  orbital  socket,  perma- 
nently damaging  his  vision.  W ilson  was  later 
fired  by  the  Cook  County  Sheriff’s  Merit 
Board  but  did  not  face  criminal  charges. 

The  federal  jury  awarded  Degorski 
$225,000  in  compensatory  damages  and 
$226,000  in  punitive  damages;  while  the 
county  will  indemnify  the  compensatory 
damages,  the  punitive  damages  will  have 
to  be  paid  by  Wilson.  However,  Degorski 
may  not  receive  much  of  the  money  if 
the  state  seizes  it  to  cover  the  costs  of  his 
incarceration,  which  are  estimated  to  be 
about  $20,000  per  year.  The  punitive  dam- 
ages award  was  later  reduced  by  the  district 
court  to  $150,000  on  a remittitur  motion. 

“I  think  it’s  a beautiful  day  for  civil 
rights  when  a jury  can  put  aside  emotions 
and  say  we  are  all  entitled  to  our  civil  rights,” 
said  attorney  Jennifer  Bonjean,who  repre- 
sented Degorski. 

But  Wilson’s  attorney,  John  Winters, 
Jr.,  cried  foul.  He  said  the  jurors  were 
improperly  kept  from  knowing  about  the 
sensational  murders  that  Degorski  com- 
mitted, which  was  grounds  for  an  appeal. 

“Officer  Wilson  knew  who  this  guy 
was,”  Winters  stated.  “So  when  he  was 
attacked,  he  was  going  to  respond  in  kind. 
We  believe  this  was  a case  of  self-defense.” 

The  jury  obviously  rejected  self-defense 
as  a justification  for  the  beating,  since  it 
would  have  applied  regardless  of  why  De- 
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by  Matt  Clarke 

gorski  was  injail. Furthermore, U.S. District 
Court  Judge  Robert  Dow  allowed  the  jurors 
to  know  that  Degorski  had  been  convicted 
of  murder;  he  only  refused  to  introduce 
details  of  the  restaurant  killings. 

Nonetheless,  the  relatives  of  Degorski’s 
victims  complained  loudly  about  the  unfair- 
ness of  the  verdict. 

“If  broken  bones  are  worth  a half- 
million, then  how  much  are  seven  lives 
worth?  This  just  doesn’t  feel  right,”  said 
Ann  Ehlenfeldt,  whose  brother,  Richard 
Ehlenfeldt,  was  killed  at  Brown’s  Chicken. 

“Are  you  kidding  me?”  asked  Epifania 
Castro,  the  mother  of  Michael  Castro,  16, 
one  of  the  other  victims  murdered  by  Luna 
and  Degorski.  “He’s  a convicted  killer.  To 
me,  it’s  like  he  was  paid  to  kill.  That’s  how 
I feel.  He  got  rewarded  and  he’s  a killer.” 

But  the  victims’ families  had  not  previ- 
ously sued  Degorski.  If  they  had,  they  might 
be  relieving  him  of  the  jury  award.  Winters 
vowed  to  make  sure  that  Degorski  never 
spends  any  of  the  money,  and  offered  to  rep- 
resent the  families  in  civil  lawsuits  at  no  cost. 

“I  will  try  to  get  every  dime  back  out 


IN  A SETTLEMENT  THAT  IS  BELIEVED  TO 

be  the  largest  of  its  kind  for  a medical 
neglect  claim  in  the  state  of  Minnesota, 
Hennepin  County  agreed  to  pay  $1  mil- 
lion to  a mentally  ill  prisoner  who  stabbed 
himself  in  both  eyes  after  being  held  in  jail 
for  40  days  without  proper  psychiatric  care. 

Michael  Schuler  was  arrested  in  2012 
for  missing  a court  date  and  booked  into  the 
Hennepin  County  jail.  Schuler,  who  had  a 
lengthy  history  of  mental  illness  that  was 
known  to  county  authorities  as  far  back  as 
2009,  was  denied  his  antipsychotic  medica- 
tions by  jail  medical  personnel. 

Jail  records  indicated  that  Schuler  had 
a history  of  numerous  drug  overdoses,  self- 
inflicted  stab  wounds  and  chronic  suicidal 
ideations.  He  was  previously  hospitalized 
eight  times  in  Hennepin  County. 
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of  Mr.  Degorski,”  he  said. 

On  November  26,  2014,  the  district 
court  awarded  Degorski  $177,570  in  at- 
torney fees.  His  attorney  filed  a motion 
to  enforce  the  fee  award  in  March  2015, 
as  Wilson  had  not  sought  to  enforce  the 
collective  bargaining  agreement  between 
himself  and  Cook  County  as  a former  coun- 
ty employee,  in  an  effort  to  have  the  county 
pay  the  attorney  fees  assessed  against  him. 

The  district  court  entered  an  order 
denying  the  motion  on  November  2,2015, 
holding  that  “Any  attempt  to  enforce  the 
judgment  against  (or  seek  indemnification 
from)  Cook  County  must  be  pursued  in 
accordance  with  the  dispute-resolution 
provisions  set  forth  in  the  relevant  collec- 
tive bargaining  agreement.”  Thus,  unless 
circumstances  change,  Degorski  will  have  to 
seek  payment  of  the  punitive  damages  and 
attorney  fee  award  from  Wilson  personally. 
See:  Degorski v.  ID7to«,U.S.D.C.  (N.D. 111.), 
Case  No.  l:04-cv-03367. 

Additional  sources:  Associated  Press,  Chicago 
Tribune 


In  addition  to  denying  Schuler  his 
antipsychotic  medications,  jail  staff  me- 
ticulously chronicled  his  steady  mental 
deterioration  and  the  minimal  treatment 
he  received. 

Prior  to  his  arrest  for  missing  a court 
date,  Schuler  was  hospitalized  at  the  Hen- 
nepin County  Medical  Center’s  psychiatric 
unit.  Doctors  recommended  that  he  remain 
at  the  Medical  Center  because  he  was  a 
danger  to  himself  and  others;  however, 
administrators  overruled  the  doctors  and 
Schuler  was  discharged.  As  he  was  leaving 
the  hospital,  he  was  arrested  for  the  missed 
court  date  and  taken  to  jail.  Records  indi- 
cated the  only  reason  Schuler  had  missed 
the  court  date  was  because  he  was  hospital- 
ized at  the  time. 

After  40  days  in  the  county  jail  with 
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Minnesota  County  Jail  Pays  $1  Million 
in  Medical  Neglect  Case 

by  Lonnie  Burton 


no  medication  or  treatment,  Schuler  used 
a pencil  to  stab  himself  in  both  eyes.  [See: 
PLN,  Nov.  2013,  p.28].  He  is  now  blind 
in  his  right  eye  and  has  severely  impaired 
sight  in  the  left.  Jail  records  showed  that 
Schuler  complained  of  mounting  anxiety 
and  repeatedly  asked  for  his  medications, 
which  were  withheld  at  one  point  due  to 
his  “behavioral  issues.” 

By  the  time  Schuler  was  released  from 
the  hospital  following  treatment  for  his 
eyes,  his  medical  bills  totaled  over  1400,000. 


Hennepin  County  Sheriff  Richard 
Stanek,  who  in  2013  played  a lead  role 
in  successfully  lobbying  the  Minnesota 
legislature  for  a law  that  requires  mentally 
ill  prisoners  to  be  placed  in  a state  mental 
health  facility  within  48  hours  after  being 
committed  by  a judge,  declined  to  comment 
on  the  case. 

Schuler  was  represented  by  attorneys 
Robert  Bennett  and  Andrew  Noel  of  Min- 
neapolis, and  William  Lubov  of  Golden 
Valley, Minnesota.  See:  Schuler  v.  Otterblad, 


U.S.D.C.  (D.  Minn.),  Case  No.  0:13-cv- 
01151-SRN-TNL. 

According  to  a news  report  published 
by  the  Star  Tribune,  on  a typical  day  the 
Hennepin  County  jail  holds  between  100 
to  200  prisoners  with  serious  psychiatric 
disorders  - often  one-quarter  of  the  facil- 
ity’s total  population.  The  new  law  aims  to 
reduce  that  number,  but  beds  at  the  hospi- 
tal’s psychiatric  unit  are  in  short  supply. 

Source:  www.startribune.com 


Massachusetts  Supreme  Court  Rules  Amended 
Sex  Offender  Registration  Law  Ex  Post  Facto 


On  July  12,  2013,  Massachusetts 
Governor  Deval  Patrick  signed  into 
law  a bill  requiring  the  state’s  Sex  Offender 
Registry  Board  (SORB)  to  amend  registry 
requirements  for  defendants  classified  as 
level  two  and  level  three  sex  offenders,  under 
G.L.  c.6,  §§  178D  and  178K.  Level  two 
offenders  are  deemed  only  a moderate  risk 
for  reoffending,  and  prior  to  the  new  law, 
the  Board  was  barred  from  publishing  those 
offenders’ registry  information  online.  Law- 
makers deliberately  sought  to  change  that 
policy,  and  enacted  a law  that  allowed  the 
Board  to  retroactively  post  on  the  Internet 
information  about  level  two  sex  offenders. 

The  move  promptly  resulted  in  a 
class-action  suit  on  behalf  of  level  two  sex 
offenders  in  Massachusetts,  who  claimed 
the  law  constituted  an  ex  post facto  violation. 
On  July  5, 2013,  even  before  the  governor 
had  signed  the  bill  into  law,  the  plaintiffs 
filed  a brief  requesting  class  certification, 
declaratory  judgment  and  injunctive  relief 


by  Gary  Hunter 

enjoining  the  SORB  from  publishing 
registry  information  about  level  two  sex 
offenders  online. 

Lower  courts  sided  with  lawmakers, 
but  the  state  Supreme  Court  reversed  the 
previous  rulings,  stating,  “We  conclude  that 
the  amendments  [to  the  bill]  are  retroac- 
tive ...  but  that  such  retroactive  application 
would  violate  State  constitutional  due 
process.” 

Massachusetts  currently  has  over 
11,000  sex  offenders  registered  with  the 
SORB.  Of  those,  only  21.7  percent  - or 
2,422  level  three  offenders  - are  subject  to 
online  publication.  If  the  new  policy  was 
permitted,  that  number  would  immediately 
jump  to  8,496.  Constitutional  protections 
prohibit  the  enactment  of  ex  post  facto  laws 
that  reach  backwards  and  increase  punish- 
ment for  persons  who  have  already  been 
convicted. 

The  state  Supreme  Court  recognized 
that  “those  offenders  who  did  not  challenge 


their  level  two  classification  ...  because 
they  specifically  relied  on  their  accurate 
understanding  that  a level  two  classification 
did  not  carry  the  consequence  of  Internet 
publication  of  their  registry  information, 
would  now  be  subject  to  exactly  that”  if  the 
law  were  allowed  to  stand. 

The  Court  remanded  the  case  and 
directed  the  lower  courts  to  enter  an  or- 
der certifying  the  plaintiffs  as  a class  and 
prohibiting  the  online  publication  of  in- 
formation related  to  level  two  sex  offenders 
convicted  prior  to  July  12,2013.  See:  Moe  v. 
Sex  Offender  Registry  Board,  467  Mass.  598, 
6 N.E.3d  530  (Mass.  2014). 

Additional  source:  www.nationallawjour- 
nal.  com 
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Federal  Court  Finds  Texas  Violates  Rights  of  Muslim  Prisoners 

by  Matt  Clarke 


On  April  30, 2014,  a federal  district 
court  held  that  the  Texas  Department 
of  Criminal  Justice  (TDCJ)  was  violating 
the  constitutional  rights  of  Muslim  prison- 
ers by  limiting  their  religious  services  to 
one  hour  per  week  unless  a volunteer  was 
available  to  oversee  the  services. 

That  was  the  most  recent  decision  in  a 
long-running  class-action  lawsuit  filed  by 
Texas  Muslim  prisoners  in  1969,  Brown  v. 
Livingston,  which  was  settled  by  consent 
decree  in  1977.  The  consent  decree  gave 
the  prisoners  the  right  to  pork-free  meals, 
to  possess  Islamic  literature  and  religious 
items,  and  to  hold  religious  meetings  with- 
out a prison  chaplain  or  civilian  religious 
volunteer  present.  During  the  ensuing 
35  years,  no  disciplinary  action  was  taken 
against  prisoners  for  activities  occurring 
during  an  Islamic  religious  meeting.  The 
district  court  used  that  unblemished  record 
to  support  its  finding  that  allowing  Mus- 
lim prisoners  to  meet  for  religious  services 
without  direct  supervision  did  not  present 
a threat  to  institutional  security  or  safety. 

As  ofMay  31, 2013,  the  TDCJ’s  popu- 
lation stood  at  151,139  prisoners,  139,722 
of  whom  expressed  preferences  for  one  of 
ten  recognized  faith  groups.  This  included 
88,504  Protestants, 31,432  Catholics,  6,775 
Muslims,  4,418  Native  American  religion 
adherents,  1,740  Jehovah’s  Witnesses  and 
896  Jews. 

Jehovah’s  Witness  prisoners  had  sued 
the  TDCJ  seeking  the  same  right  to  meet 
without  supervision.  That  case  settled  in 
2012,  resulting  in  the  “Scott  Plan”in  which 
each  religious  group  with  no  volunteer  was 
allowed  to  meet  for  one  hour  a week  under 
the  supervision  of  a guard.  Applying  this 
rule  to  all  prisoners  drastically  reduced  the 
number  of  hours  a week  Muslims  could 
meet,  but  had  little  effect  on  Christian 
religious  meetings,  which  average  six  hours 
a week. 

Prison  rules  implementing  the  Scott 
Plan  specifically  prohibited  prisoners  from 
having  meetings  of  more  than  four  people 
for  religious  purposes  but  did  not  prohibit 
such  meetings  for  any  other  purpose,  such 
as  games,  sports  or  to  discuss  a book  or 
television  show.  After  initiating  the  Scott 
Plan  on  January  1,  2012,  the  TDCJ  filed 
a motion  to  terminate  the  Brown  consent 


decree  pursuant  to  the  Prison  Litigation 
Reform  Act  (PLRA),  which  resulted  in  the 
district  court’s  April  2014  ruling. 

The  court  held  that  the  “practices  of 
Jum’ah,  Taleem  and  Qur’anic  studies  are 
indispensable  to  a Muslim’s  exercise  of  his 
religious  beliefs.”  Jum’ah  is  a mandatory 
weekly  congregational  service  held  on  Fri- 
day shortly  after  noon.  Taleem  is  religious 
instruction  on  the  tenets  of  Islam,  and  is 
the  only  sanctioned  way  for  a new  convert 
to  learn  about  the  religion  since  Islam 
emphasizes  religious  instruction  rather 
than  individual  study.  Qur’anic  studies, 
including  the  study  of  the  Arabic  language, 
are  essential  to  the  understanding  of  Islam 
and  mandated  by  the  Islamic  holy  text,  the 
Qur’an. 

The  district  court  found  that  it  would 
be  impossible  to  hold  Jum’ah,  much  less 
Taleem  and  Qur’anic  studies,  in  a single 
hour  a week  - especially  since  much  of  that 
time  is  taken  up  with  prisoner  movements 
and  counts.  Thus,  the  one-hour  weekly  cap 
significantly  burdened  Muslim  prison- 
ers’ practice  of  Islam.  The  court  also  held 
that  allowing  prisoners  to  meet  for  other 
purposes  while  barring  them  from  congre- 
gating for  religious  purposes  was  a form  of 
content  discrimination  prohibited  by  the 
First  Amendment. 

It  was  undisputed  that  the  practice 
of  religion  improves  prison  safety.  TDCJ 
officials  and  prisoners  both  testified  that 
participation  in  religious  activities  had  a 
calming,  disciplining,  positive  and  rehabili- 
tative efFect  on  prisoners. 

Further,  there  was  no  evidence  that 
having  an  outside  volunteer  present  during 
religious  meetings  contributed  to  security. 
Experts  from  other  jurisdictions,  including 
Florida  and  New  York,  testified  that  prison 
systems  in  those  states  had  experienced  no 
security  problems  with  prisoner-led  Islamic 
services. 

The  district  court  noted  that  some  Texas 
prisons  are  located  in  rural  areas  where  few,  if 
any,  Muslims  live,  making  the  recruitment  of 
outside  Muslim  volunteers  virtually  impos- 
sible. That  may  explain  why  the  TDCJ  had 
approved  over  18,000  Protestant  religious 
volunteers  but  fewer  than  400  Muslim 
volunteers,  and  why  333  of  the  TDCJ’s  385 
certified  volunteer  chaplain  assistants  were 


Protestant  but  none  were  Muslim. 

In  addition,  102  of  the  TDCJ’s  121 
chaplains  identified  themselves  as  Chris- 
tian and  the  five  Muslim  chaplains  were 
assigned  to  serve  about  30  facilities  each. 
The  court  also  noted  that  the  TDCJ 
concentrated  prisoners  of  the  Jewish  and 
Native  American  faiths  in  a few  facilities  to 
facilitate  their  religious  services, but  did  not 
do  so  for  Muslim  prisoners.  It  found  that 
these  policies  were  not  neutrally  applied 
and  that,  in  fact,  the  TDCJ  had  promoted 
Protestantism  in  violation  of  the  Establish- 
ment Clause. 

The  TDCJ’s  actions  also  violated  the 
Free  Exercise  Clause  and  the  Religious 
Land  Use  and  Institutionalized  Persons 
Act  (RLUIPA). Therefore,  the  district  court 
held  that  specified  provisions  of  the  original 
consent  decree  should  be  continued  in  force 
while  the  remainder  of  the  consent  decree 
was  terminated.  The  retained  provisions 
require  that  the  TDCJ  not  discriminate 
against  Muslim  prisoners,  permit  Islamic 
religious  services  to  be  held  without  the 
supervision  of  a volunteer  or  chaplain  when 
they  are  unavailable,  and  allow  at  least  6 
hours  of  Muslim  religious  activities  per 
week.  See:  Brown  v.  Livingston,  U.S.D.C. 
(S.D.  Texas),  Case  No.  4:69-cv-00074. 

The  state  appealed  the  judgment  to 
the  Fifth  Circuit,  which  stayed  the  lower 
court’s  order.  Meanwhile,  the  district  court 
awarded  $291,710  in  attorney  fees  and 
$12,289.57  in  costs  against  TDCJ  execu- 
tive director  Brad  Livingston  in  his  official 
capacity;  the  court  also  awarded  $24,042 
in  attorney  fees  to  interveners  in  the  case. 
The  appeal  remains  pending,  with  the  Fifth 
Circuit  hearing  oral  argument  on  August 
31,2015.  ft 

Additional  source:  Houston  Chronicle 
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An  Open  letter  to  Prisoners  in  North  America 

Dear  Sir/Madam, 

It  sucks  to  be  locked  up  during  the  Holidays  and  we  encourage  you  to  hang 
in  there  and  improve  yourself  in  every  way  that  you  can. 

We  wanted  to  let  you  know  that  we  are  going  to  include  one  free  magazine 
subscription  of  your  choice  from  the  list  on  the  back  of  this  letter  at  no 
charge  to  you  with  every  paid  order.  This  special  runs  October  2015 
through  January  2016  ONLY. 

We  are  doing  this  to  let  you  know  that  our  hearts  are  with  you  during  the 
holidays  and  to  help  you  get  through  this  difficult  time. 

Our  friends  with  Prison  Legal  News  want  you  to  know  that  we  are  all 
dedicated  to  keeping  your  rights  to  quality  reading  material  as  it  should  be. 
We  are  going  to  protect  First  Amendment  Rights  with  all  our  might! 

Please  enjoy  your  free  subscription  from  your  friends  at  PLN  and  IMS! 

Best  Regards 
RS 

Director 

Inmate  Magazine  Service,  Inc. 

PS:  IMS  has  donated  over  1,000,000  Magazine  Subscriptions  to  North 
American  Prisoners  over  the  past  6 years! 


P.O.  Box  2063.  Fort  Walton  Beach.  FL  32549 

www.lnmateMagazineService.com 
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On  a February  evening  in  2005,  a 
couple  hundred  people  showed  up  at 
a public  hearing  at  Oak  Grove  High  School 
in  north-central  Alabama  to  complain 
about  sewage  in  the  tributaries  of  the  Black 
Warrior  River,  a popular  site  for  swimming, 
boating  and  fishing.  The  source  was  the 
William  E.  Donaldson  Correctional  Facil- 
ity, which  held  some  1,500  prisoners  even 
though  it  had  been  built  to  house  fewer 
than  half  that  many 

“Rest  assured  that  if  any  one  of  us 
was  dumping  raw  sewage  into  the  river, 
we  would  be  heavily  fined  and  locked 
up  in  the  very  prison  we’re  discussing,” 
observed  Buddy  Vines,  described  in  the 
next  day’s  Birmingham  News  as  “a  lifelong 
resident  of  property  along  the  river.” 

People  had  been  complaining  about 
the  sewage  for  years,  but  Alabama’s  Depart- 
ment of  Corrections  and  Department  of 
Environmental  Management  failed  to  take 
effective  action,  and  so  the  dumping  contin- 
ued for  another  nine  years.  It  took  multiple 
lawsuits  by  Black  Warrior  Riverkeeper,  an 
Alabama  nonprofit,  to  get  the  Department 
of  Corrections  to  agree  to  a plan  for  repair- 
ing and  upgrading  the  prison’s  sewage  plant. 

Donaldson’s  problems  are  multiplied 
across  the  country.  The  United  States  in- 
carcerates 716  out  of  every  100,000  people 
- more  than  any  other  nation  - and  our 
prisons  are  a continual  source  of  environ- 
mental degradation.  In  California,  at  least  8 
of  33  state  prisons  have  been  cited  for  water 
pollution  problems  over  the  past  15  years. 
In  Washington  State,  the  LEED-certified 
Monroe  Correctional  Complex  has  been 
dumping  sewage  into  public  waterways  for 
more  than  25  years. 

“In  some  ways,  a prison  is  a factory 
farm  for  humans,”  says  Panagioti  Tsolkas, 
who  directs  the  Prison  Ecology  Project,  an 
arm  of  the  Florida-based  Human  Rights 
Defense  Center  (HRDC).  “And  sadly,  it 
has  the  equivalent  output.” 

Founded  earlier  this  year,  the  Prison 
Ecology  Project  hopes  to  focus  attention  on 
the  environmental  impacts  of  the  nation’s 
booming  prison  economy.  Yet,  says  Tsolkas, 
when  he  tries  to  interest  environmental 
groups  in  the  subject,  he  is  often  greeted 
with  blank  stares.  “The  first  reaction  is  to 
be  a bit  dismissive,  like,  ‘There  are  lots  of 


Prison  Ecology 

by  Dashka  Slater 

things  to  fight,  and  this  one  isn’t  on  our 
radar.’” 

“But,”  says  Paul  Wright,  HRDC’s 
founder  and  executive  director  [and  editor 
of  Prison  Legal  News ] , “if  you  start  looking 
at  criminal  justice  through  an  environmen- 
tal lens,  a whole  new  world  opens  up.” 

In  2013,  the  Bureau  of  Justice  Statistics 
recorded  2.3  million  incarcerated  Ameri- 
cans. Yet  the  5,000  jails  and  prisons  that 
hold  them  are  frequently  situated  in  remote 
and  impoverished  areas  and  inhabited  by 
people  whose  free  speech  rights  are  sharply 
curtailed,  so  they  operate  far  from  the  public 
view.  Also  hidden  are  the  effects  of  prison 
pollution  on  the  prisoners  themselves. 

The  EPA  defines  environmental  jus- 
tice as  “the  fair  treatment  and  meaningful 
involvement  of  all  people  regardless  of 
race,  color,  national  origin,  or  income  with 
respect  to  the  development,  implementa- 
tion, and  enforcement  of  environmental 
laws,  regulations,  and  policies.”  African 
Americans,  Latinos  and  Native  Americans 
are  vastly  over-represented  in  the  nation’s 
prisons,  but  the  Federal  Bureau  of  Prisons 
has  never  taken  that  into  account  when 
assessing  the  environmental  justice  impacts 
of  a new  prison  as  part  of  an  environmental 
impact  statement.  If  it  had,  some  prisons 
might  never  have  been  built. 

In  Pennsylvania,  the  2,000-prisoner 
State  Correctional  Institution  at  Fayette  sits 
next  to  a massive  coal  ash  dump  containing 
toxics  like  mercury,  lead,  arsenic,  hexavalent 
chromium,  cadmium  and  thallium.  Rikers 
Island  correctional  facilities  in  New  York 
were  built  in  1932  on  a landfill  that  still 
belches  foul-smelling  methane  gas.  In 
Washington  State,  the  Northwest  Deten- 
tion Center  is  next  to  a federal  Superfund 
site  known  as  the  Tacoma  Tar  Pits.  In  Colo- 
rado, nine  state  and  four  federal  prisons  and 
penitentiaries  are  located  in  an  area  where 
the  water  table  has  been  contaminated  by 
high  concentrations  of  trichloroethene  from 
an  abandoned  uranium  mill. 

Prisoners  in  many  of  these  facilities 
report  health  problems  consistent  with 
toxic  exposure.  But  their  options  are  limited. 
“They  can’t  say,  ‘Hey,  I don’t  like  it  here,  so 
I’m  going  to  move,”’ Wright  points  out.  “In 
a prison,  you  don’t  have  any  choice.” 

Last  summer,  the  Prison  Ecology 


Project  submitted  a letter  to  Charles 
Lee,  the  EPA’s  deputy  associate  assistant 
administrator  for  environmental  justice, 
asking  the  federal  government  to  consider 
prison  populations  in  its  environmental 
justice  assessments.  Ninety-three  other 
environmental  and  social  justice  organiza- 
tions signed  on,  indicating  that  awareness 
is  beginning  to  spread. 

It  has  yet  to  reach  the  Bureau  of  Pris- 
ons. The  Prison  Ecology  Project  is  fighting 
a plan  to  build  a federal  correctional 
facility  for  1,200  prisoners  on  a former 
mountaintop-removal  site  in  Kentucky. 
The  environmental  impact  statement  for 
the  facility  doesn’t  consider  the  potential 
health  effects  of  the  land’s  toxic  past  or  the 
region’s  contaminated  water  supply. 

“In  the  environmental  community, 
people  tend  to  see  the  government  as  the 
solution,”  Wright  says.  “But  it’s  the  gov- 
ernment that’s  building  these  facilities.  It’s 
the  government  that  puts  people  there  at 
gunpoint.  And  it’s  the  government  that’s 
ignoring  these  toxic  impacts.”  FT 

This  article  was  originally  published  in  the 
November-December  2015  issue  of  Sierra,  a 
publication  of  the  Sierra  Club  (www. sierra- 
club,  org);  it  is  reprinted  with  permission. 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 

HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUMANRIGHTSDEFENSECENTER.ORG 

Prison  Legal  News 

Attn:  Carrie  Wilkinson 
PO  Box  1151 

Lake  Worth,  Florida  33460 
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Breaking  News!  FCC  Votes  to  Further 
Reform  Prison  Phone  Industry 


The  cover  story  of  the  December 
2013  issue  of  Prison  Legal  News  was 
titled  “FCC  Order  Heralds  Hope  for  Re- 
form of  Prison  Phone  Industry.”It  included 
a primer  on  prison  and  jail  phone  services, 
and  detailed  a landmark  decision  by  the 
Federal  Communications  Commission 
(FCC)  that  capped  the  cost  of  interstate 
(long  distance)  rates  for  phone  calls  made 
by  prisoners  and  enacted  other  reforms. 
The  cover  story  concluded  by  saying,  “Lady 
Justice  may  be  blind,  but  judging  from  the 
FCC’s  order  she  is  not  deaf-  and  the  pleas 
of  prisoners  and  their  families  for  reform  of 
the  abusive  prison  phone  industry  are  finally 
being  heard  loud  and  clear.” 

Exactly  two  years  later  in  this  issue 
of  PLN,  after  much  work  by  the  Human 
Rights  Defense  Center  (HRDC),  our 
partners  in  the  Campaign  for  Prison  Phone 
Justice  and  other  advocates,  we  can  report 
that  not  only  are  the  voices  of  prisoners 
and  their  families  still  being  heard  at  the 
national  level,  but  long-awaited  relief  is 
coming  as  the  result  of  yet  another  historic 
FCC  rulemaking  decision. 

On  October  22, 2015,  the  Commission 
voted  3-2  along  party  lines  to  comprehen- 
sively reform  the  Inmate  Calling  Services 
(ICS)  industry.  Democratic  Chairman  Tom 
Wheeler  and  Commissioners  Mignon 
Clyburn  and  Jessica  Rosenworcel  voted  in 
favor  of  reforms  that  will  continue  the  pro- 
cess of  curtailing  the  ICS  business  model 
of  monetizing  all  forms  of  human  contact, 
while  Republican  Commissioners  Michael 
O’Rielly  and  Ajit  Pai  dissented.  The  FCC 
subsequently  released  its  Second  Report 
and  Order  and  Third  Further  Notice  of  Pro- 
posed Rulemaking  on  November  5, 2015. 

In  written  comments  attached  to  the 
FCC’s  most  recent  Order,  Commissioner 
Clyburn  referred  to  the  sacrifices  that  pris- 
oners’ families  have  been  required  to  make 
in  order  to  communicate  during  times  of 
incarceration  as  “untenable,  egregious,  and 
unconscionable.”Not  only  was  she  right, but 
she  had  the  fortitude  to  take  on  the  issue  and 
do  something  about  it;  without  Commis- 
sioner Clyburn’s  leadership,  it  is  unlikely  the 
FCC  would  have  acted  on  comprehensive 
reform  of  the  prison  phone  industry. 


by  Carrie  Wilkinson 

The  Commission’s  Order  will  cap 
all  prepaid/debit  calls  (local,  in-state  and 
out-of-state)  made  from  state  and  federal 
prisons  at  $0.11/min.  A tiered  rate  structure 
will  be  implemented  for  all  debit/prepaid 
calls  (local,  in-state  and  out-of-state)  made 
from  jails,  based  on  facility  size:  $0.14/min. 
for  jails  with  more  than  1,000  prisoners, 
$0.16/min.  for  jails  with  350-999  prison- 
ers and  $0.22/min.  for  jails  housing  349 
prisoners  or  less.  Collect  calls  from  prisons 
and  jails  initially  will  be  capped  at  $0.14/ 
min.  and  $0.49/min.,  respectively, when  the 
Order  goes  into  effect,  then  will  phase  down 
to  the  prepaid/debit  caps  over  a two-year 
transition  period. 

The  Order  also  eliminates  most  ancil- 
lary fees,  which  can  add  nearly  40%  to  the 
cost  of  a phone  call.  Only  three  fees  will 
be  allowed:  automated  payments  by  phone 
or  online  are  capped  at  $3.00,  payments 
through  a live  agent  are  capped  at  $5.95 
and  no  more  than  $2.00  can  be  charged 
for  paper  billing.  All  other  fees  will  be 
prohibited  and  no  mark-up  can  be  added  to 
third-party  financial  transaction  fees  (such 
as  MoneyGram  or  Western  Union).  The 
Order  prohibits  mandatory  minimum  pay- 
ments for  adding  money  to  phone  accounts, 
and  places  a floor  of  $50.00  on  mandatory 
maximum  payments. 

While  stopping  short  of  banning  site 
commission  kickbacks,  the  FCC  defined 
them  broadly  in  its  Order  and  reaffirmed 
that  kickbacks  are  profits  and  not  a cost  of 
providing  ICS,  and  thus  cannot  be  included 
in  ICS  rates.  Additionally,  the  FCC  encour- 
aged “states  and  other  correctional  facilities 
to  curtail  or  prohibit  such  payments  as  part 
of  an  effort  to  further  ensure  that  inmates 
and  their  families  have  access  to  ICS  at 
affordable  rates.”  The  Order  also  bans  flat- 
rate  calling  and  facilitates  greater  access  to 
prison  and  jail  phone  calls  for  people  with 
hearing  disabilities. 

The  ICS  reforms  will  go  into  effect  90 
days  after  the  Order  is  published  in  the  Fed- 
eral Register,  which  is  expected  to  happen 
by  the  end  of  November  or  early  Decem- 
ber. The  Third  Further  Notice  of  Proposed 
Rulemaking  released  with  the  Order  seeks 
public  comment  on  the  following  issues: 


promoting  competition  in  ICS  to  reduce 
the  need  for  regulation,  video  visitation  and 
other  advanced  communications  services 
for  prisoners,  recurring  data  collection  from 
ICS  providers,  a contract  filing  require- 
ment, international  calling  rates,  third-party 
financial  transaction  fees  and  cost/benefit 
analyses  of  the  FCC’s  proposals. 

The  Commission’s  most  recent  Order 
constitutes  “a  quantum  leap  in  prison  and 
jail  phone  industry  reform,”  said  PZJVman- 
aging  editor  Alex  Friedmann,  who  attended 
the  FCC’s  October  22,  2015  hearing  in 
Washington,  D.C. 

The  Commission’s  vote  on  ICS  reforms 
occurred  exactly  one  year  after  it  released  a 
Second  Further  Notice  of  Proposed  Rule- 
making,  which  was  strongly  opposed  by  the 
National  Sheriffs’  Association  and  many 
sheriffs  across  the  country  as  well  as  ICS 
providers.  The  sheriffs  were  solely  focused 
on  the  kickback  revenue  they  stood  to  lose, 
with  no  regard  to  the  benefits  of  affordable 
communication  for  prisoners’  families, 
especially  those  with  children.  The  FCC’s 
docket  is  replete  with  letters  from  sheriffs 
complaining  about  the  tremendous  costs 
incurred  in  providing  ICS  (with  very  little 
supporting  financial  data),  and  blatant 
threats  to  eliminate  phone  calls  altogether 
if  they  don’t  continue  to  receive  kickbacks. 

ICS  providers  mounted  an  even  larger, 
unsuccessful  campaign  over  the  past  year  to 
get  the  FCC  to  ban  commission  kickbacks. 
With  ICS  rates  capped,  prison  phone 
companies  stand  to  lose  millions  of  dollars 
collected  primarily  from  prisoners’ families, 
some  of  our  nation’s  poorest  citizens.  The 
companies  will  receive  less  revenue  and  may 
still  have  to  pay  commissions;  thus,  they 
fought  hard  to  convince  the  FCC  to  ban  the 
kickbacks  demanded  by  corrections  officials 
so  they  could  keep  all  the  profit  from  the 
reduced  revenue  stream.  They  lost,  as  the 
Commission  did  not  prohibit  kickback  pay- 
ments in  its  Order,  only  discouraged  them. 

Regardless,  to  say  the  FCC’s  Order 
will  reduce  ICS  profits  is  an  understate- 
ment. In  a Research  Update  for  Global 
TePLink  Corp.  (the  largest  ICS  provider), 
financial  research  firm  Standard  and  Poor’s, 
after  noting  that  the  FCC  had  voted  to  cap 
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rates  and  ancillary  fees  “without  reducing  or 
eliminating  facility  commission  payments,” 
affirmed  a negative  outlook,  stating,  “the 
new  regulation  could  hurt  Global  Tel* *Link 
Corp.’s  (GTL)  profitability  and  credit  met- 
rics, although  the  timeframe  and  magnitude 
of  the  potential  impact  remains  uncertain.” 

Approximately  a week  after  the  FCC 
issued  a fact  sheet  on  September  30, 2015 
outlining  the  proposal  for  its  upcoming 
vote,  Standard  & Poor’s  released  a Re- 
search Update  for  Securus  - the  nation’s 
second-largest  ICS  provider  - also  citing  a 
negative  outlook.  Both  GTL  and  Securus 
have  vowed  to  take  the  FCC  to  court  over 
its  Order,  as  they  did  when  the  Commission 
released  its  initial  reforms  capping  interstate 
ICS  rates. 

The  FCC  has  done  a great  deal  since 
HRDC  co-founded  the  Campaign  for 
Prison  Phone  Justice  in  2011;  its  October 
22,2015  vote  and  subsequent  Order,  coupled 
with  its  landmark  2013  reforms,  evidence 
the  fact  that  prisoners  and  their  families  are 
becoming  a recognized  consumer  group  that 
requires  protection  from  corporate  predators 
and  their  government  partners.  In  2010,  a 
15-minute  prepaid  interstate  call  from  the 


Washington  State  Department  of  Correc- 
tions cost  $18.30  ($4.95  connection  fee  + 
$0.89/min.).  The  cost  of  that  same  prepaid 
call  was  reduced  to  a flat  rate  of  $3.15  under 
the  FCC’s  initial  Order  regulating  interstate 
prison  phone  rates,  and  will  be  further 
reduced  to  a maximum  of  $1.65  when  the 
rate  caps  in  the  current  Order  go  into  effect. 
Equally  as  important  is  the  FCC’s  elimina- 
tion of  flat-rate  phone  calls;  prisoners  and 
their  families  will  now  only  pay  for  the  actual 
minutes  they  use  during  a call. 

While  we  are  grateful  for  Commis- 
sioner Clyburn’s  leadership  on  this  issue  and 
the  support  of  her  democratic  colleagues, 
and  recognize  the  immediate  positive  im- 
pact the  FCC’s  Order  will  have  on  millions 
of  prisoners’  families,  there  is  still  much 
more  to  do.  Prison  Legal  News  and  HRDC 
have  long  advocated  for  a rate  cap  of  $0.05/ 
min.  for  all  types  of  prison  and  jail  calls, 
with  no  additional  charges  or  ancillary  fees 
and  a ban  on  kickback  payments.  We  have 
already  started  working  on  our  response 
to  the  Commission’s  Third  Further  Notice 
of  Proposed  Rulemaking,  and  will  oppose 
the  legal  challenges  that  ICS  providers  are 
expected  to  file. 


“Today’s  vote  will  never  make  up  for 
the  inaction  of  the  past,  but  it  is  my  hope 
that  this  order  will  finally  bring  relief  to 
those  who  have  waited  for  so,  so  long,” 
Commissioner  Clyburn  said  prior  to  the 
FCC’s  most  recent  vote  on  ICS  reforms. 
Our  continued  efforts  must  ensure  that 
those  reforms  will  go  into  effect,  and  that 
the  work  of  obtaining  further  justice  for 
prisoners  and  their  families  continues  to 
move  forward. 

Source:  FCC  proceeding  in  re:  Inmate  Calling 
Services , WC  Docket  12-375 
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Is  someone  skimming  money 

or  otherwise  charging  you  and  your  loved  ones 
high  fees  to  deposit  money  into  your  accountP 


Prison  Legal  News  (PLN)  is  collecting  information  about  the  ways  that 
family  members  of  incarcerated  people  get  cheated  by  the  high  cost  of 
sending  money  to  fund  inmate  accounts. 

Please  write  to  PLN,  and  have  your  people  on  the  outside  contact  us 
as  well,  to  let  us  know  specific  details  about  the  way  that  the  system  is 
ripping  them  off,  including: 

• Fees  to  deposit  money  on  prisoners’  accounts  or  delays  in  receiving 
no-fee  money  orders 

• Costly  fees  to  use  pre-paid  debit  cards  upon  release  from  custody 


NATION  ★ INSIDE 


Friends  and  families  of  prisoners  can  follow  this  effort,  which 
is  part  of  the  Nation  Inside  network,  at 

www.StopPrisonProfiteers.org 


• Fees  charged  to  submit  payment  for  parole  supervision,  etc. 

This  effort  is  part  of  the  Human  Rights  Defense  Center’s  Stop  Prison 
Profiteering  campaign,  aimed  at  exposing  business  practices  that 
result  in  money  being  diverted  away  from  the  friends  and  family 
members  of  prisoners. 


Please  direct  all  related  correspondence  to 

PTSOLKAS@PRISONLEGALNEWS.ORG 

Call  (561)  360-2523,  or  send  mail  to  PLN 


Prison  legal  News 

Attn:  Panagioti  Tsolkas 
PO Box  1151 
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Equal  Justice  Initiative  Files  Suit  Over  High 
Levels  of  Violence  at  Alabama  Prison 


The  Montgomery,  Alabama-based 
Equal  Justice  Initiative  (EJI)  filed  suit 
against  the  Alabama  Department  of  Cor- 
rections (ADOC)  on  October  13,  2014, 
alleging  the  department  had  done  nothing 
to  stem  what  the  non-profit  organization 
called  an  “increasingly  dangerous  security 
situation”  and  “extraordinarily  high  rate 
of  violence”  at  the  St.  Clair  Correctional 
Facility  in  Springville,  Alabama,  which 
gave  the  prison  the  dubious  distinction  of 
having  “one  of  the  highest  rates  of  homicide 
violence  in  the  nation.” 

EJI  said  it  asked  then-ADOC  Com- 
missioner Kim  Thomas  to  investigate  “the 
alarming  rate  of  homicides  and  assaults  at 
St.  Clair”  under  the  leadership  of  Warden 
Carter  Davenport,  but  Thomas  never  took 
action.  Following  its  initial  request,  EJI  re- 
ported the  murder  of  two  more  prisoners  at 
the  severely  overcrowded  facility,  and  noted 
that  during  Warden  Davenport’s  tenure, 
“fatal  and  non-fatal  stabbing  incidents 
have  escalated  at  St.  Clair,  with  at  least  six 
homicides  in  the  past  thirty-six  months 
and  multiple  inmates  suffering  near-fatal 
injuries  that  have  required  extended  offsite 
hospital  treatment.” 

The  number  of  homicides  at  St.  Clair 
is  just  one  indicator  of  dangerous  condi- 
tions in  Alabama’s  state  prisons,  according 
to  a six-month  investigation  by  EJI  into 
hundreds  of  complaints  by  prisoners  across 
the  state,  prompting  the  organization  to 
call  for  a review  by  the  U.S.  Department 
of  Justice.  For  example,  in  June  2014,  St. 


by  Joe  Watson 

Clair  prisoner  Jodey  Wayne  Waldrop,  36, 
was  found  stabbed  to  death  in  his  cell; 
another  prisoner,  Timothy  Duncan,  was 
killed  three  months  later;  and  on  April  17, 
2015  up  to  30  prisoners  refused  to  return  to 
their  cells  and  assaulted  guards,  some  using 
improvised  weapons. 

“Alabama’s  prisons  are  more  dangerous 
today  than  a decade  ago,”  stated  an  EJI 
report,  released  on  November  11,  2014. 
“Seventeen  prisoners  have  been  murdered 
in  Alabama  prisons  since  2009.  The  ho- 
micide rate  in  Alabama  prisons  is  more 
than  three  times  the  national  average.  The 
number  of  assaults  on  Alabama  inmates  has 
increased  598  percent  since  2008.” 

The  report  cited  “widespread  corrup- 
tion, misconduct,  and  abusive  behavior”  by 
guards  at  the  five  state  prisons  where  condi- 
tions are  the  worst,  calling  special  attention 
to  “an  underground  economy  in  contraband 
goods”  facilitated  by  guards  that  has  resulted 
in  “many  homicides  and  stabbings  ...related 
to  unpaid  debts.” 

“EJI  has  identified  dozens  of  correc- 
tional officers  working  at  Ventress,  Elmore, 
Holman,  Bibb,  and  St.  Clair  correctional 
facilities  who  have  smuggled  drugs  and 
other  contraband  into  the  prison  or  in- 
directly profited  from  this  underground 
enterprise  in  exchange  for  money  and/or 
sexual  favors,”  the  organization  found. 

Further,  the  report  noted,  the  culture 
of  misconduct  extended  to  extortion  of 
prisoners  and  their  families  by  guards:  “In 
particular,  EJI  investigated  more  than  a 


dozen  instances  in  which  a correctional 
officer  confiscated  a cell  phone  without 
following  protocol  and  then  threatened 
disciplinary  action  against  the  inmate  unless 
the  prisoner  or  his  family  paid  the  officer 
several  hundred  dollars.” 

EJI  determined  that  guards  managed 
the  contraband  economy  through  brutality. 
“In  several  instances,  officers  sold  confis- 
cated contraband  to  other  inmates.  This 
widespread  distribution  of  contraband  by 
prison  staff  is  policed  by  physical  violence, 
leading  to  a dramatic  rise  in  serious  physi- 
cal assaults,  stabbings,  and  homicides  in 
ADOC  facilities  during  the  past  year.” 

The  report  placed  the  responsibility  for 
conditions  in  Alabama  prisons  squarely  at 
the  feet  of  Commissioner  Thomas.  “ADOC 
officials  have  done  very  little  to  hold  insti- 
tutional wardens  and  leaders  accountable 
for  problems  within  prisons,”  the  EJI 
investigation  concluded.  “Poor  leadership” 
was  to  blame  for  “contributing  to  a lack  of 
progress  and  reform.” 

Thomas  fought  back  against  the  al- 
legations. 

“Everybody  in  my  agency  knows  this 
sort  of  behavior  is  not  going  to  be  toler- 
ated,” he  stated  prior  to  announcing  his 
retirement  in  January  2015.  “We’re  going 
to  investigate  these  things  and  they’re  going 
to  be  prosecuted.” 

Thomas  said  the  ADOC  was  review- 
ing at  least  10  reported  incidents  involving 
physically  and  sexually  abusive  guards  at 
three  facilities,  and  that  results  of  forensics 
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tests  performed  by  prison  investigators 
in  two  cases  of  alleged  sexual  abuse  were 
submitted  to  district  attorneys  for  pros- 
ecution. One  of  the  cases  occurred  at  the 
Bibb  Correctional  Facility,  the  other  at  the 
Donaldson  Correctional  Facility. 

“If  they  are  making  recommendations  to 
prosecutors,  if  they  are  looking  at  that  num- 
ber of  events,  I think  that  is  encouraging,” 
said  EJI  executive  director  Bryan  Stevenson. 
“All  we  want  is  to  create  a climate  where  no 
correctional  officer  believes  that  they  can 
engage  in  the  kind  of  misconduct  that  we’re 
talking  about  with  impunity.” 

But  he  cautioned,  “Ultimately,  you’ve 
got  to  move  forward.  If  the  commissioner 
is  not  in  the  position  ready  to  implement 
these  issues,  we  need  someone  who  is.” 

EJI  also  alleged  that  the  ADOC 
failed  to  comply  with  federally-mandated 
protocols  and  procedures  under  the  Prison 
Rape  Elimination  Act,  which  require  un- 
derage offenders  to  be  housed  separately 
from  adults.  “The  Alabama  Department  of 
Corrections  continues  to  house  children 
prosecuted  as  adults  in  adult  facilities  where 
they  face  an  increased  risk  of  sexual  assault 
and  violence,”  the  EJI  report  said.  Despite 
complaining  numerous  times  to  prison  of- 
ficials, “no  reforms  have  been  implemented.” 

According  to  the  report,  there  were 
multiple  instances  at  the  Bibb  and  Don- 
aldson prisons  in  which  guards  coerced 
young  male  prisoners  into  performing  sex 
acts  by  threatening  them  with  disciplinary 
violations  if  they  refused.  One  of  the  Bibb 
prisoners  alleged  that  he  was  ordered  into 
a restroom  and  forced  to  perform  oral  sex 
on  a guard.  Fie  also  told  EJI  that  after  he 
reported  the  assault  to  the  prison’s  internal 
investigation  unit,  he  received  no  response. 

The  ADOC  convened  an  investigation 


into  what  EJI  termed  a “dangerous  group”  of 
guards  at  the  Elmore  Correctional  Facility, 
for  “targeting  restrained  prisoners  for  severe 
physical  abuse.”  One  prisoner  reported  in 
early  2013  that  he  was  beaten  by  multiple 
guards  in  three  different  wings  at  Elmore 
as  he  was  handcuffed  and  in  leg  shackles, 
which  was  just  one  of  “nearly  a dozen  in- 
stances where  prisoners  were  handcuffed, 
stripped  naked,  and  then  beaten  by  several 
guards,”  the  report  stated.  “Several  prison- 
ers were  beaten  so  severely  that  they  have 
required  hospitalization  and  suffered  per- 
manent injuries.” 

Though  he  disputed  EJI’s  findings  that 
prisoners  “were  taken  to  isolated  areas  and 
stripped,”  Thomas  said  the  ADOC  “vigor- 
ously investigate  [s]  matters  when  they  come 
to  our  attention.” 

The  EJI  report  also  cited  prison  of- 
ficials for  the  agency’s  “failure  to  provide 
adequate  positive,  rehabilitative,  or  recre- 
ational programming,  the  lack  of  treatment 
and  services  for  drug  addiction  and  mental 
illness,  and  restrictions  on  religious  and 
volunteer  programming  [which]  contribute 
to  a culture  where  violence,  abuse,  and  cor- 
ruption thrive.” 

Further,  the  report  continued,  the 
ADOC’s  leadership  has  fostered  an  anti- 
family culture.  “Over  the  past  decade, 
facilities  across  Alabama  have  implemented 
practices  that  make  it  increasingly  difficult 
for  poor,  hard-working  families  to  commu- 
nicate and  maintain  ties  with  incarcerated 
family  members,”  arbitrarily  restricting  visi- 
tation and  implementing  exorbitant  costs, 
not  for  security,  but  for  profit.  “Phone  rates 
and  the  cost  of  basic  hygiene  supplies  are 
greatly  inflated  to  subsidize  prison  budgets 
and  generate  profits,”  EJI  found. 

The  report  recommended  the  for- 


mation of  an  independent  committee 
comprised  of  non-governmental  employ- 
ees, medical  professionals  and  community 
members  tasked  with  monitoring  and  re- 
porting on  prison  conditions,  citing  the 
importance  of  including  the  “active  and 
integrated  participation  of  independent 
advocacy  organizations  ...  in  both  the  design 
and  enforcement  of  better  sexual  abuse  and 
safety  protocols  and  policies.” 

Finally,  EJI  called  on  Alabama’s  gov- 
ernor to  create  a reward  system  for  prison 
wardens  who  excel.  “Just  as  ADOC  fails  to 
hold  wardens  accountable  for  corruption 
and  abuse  of  power,  it  fails  to  reward  war- 
dens who  achieve  low  rates  of  misconduct 
and  help  inmates  prepare  to  reintegrate 
into  the  community  and  their  families,”  the 
report  stated.  “Creating  the  right  incentives 
for  wardens  and  officers  would  significantly 
curb  violence  and  help  to  effectively  manage 
staff  and  reduce  recidivism.” 

On  February  17,  2015,  a federal  dis- 
trict court  denied  the  ADOC’s  motion 
to  dismiss  EJI’s  lawsuit  over  high  levels  of 
violence  at  the  St.  Clair  Correctional  Fa- 
cility, with  the  exception  of  one  prisoner’s 
claims. The  case  remains  pending.  See:  Duke 
v.  McDonnell,  U.S.D.C.  (N.D.  Ala.),  Case 
No.  4:14-cv-01952-VEH-HGD. 

Meanwhile,  homicides  and  violence  at 
the  St.  Clair  prison  continue.  On  Novem- 
ber 9,  2015,  prisoner  Timothy  Bradford 
Latham,  30,  was  stabbed  to  death  follow- 
ing a fight  with  another  prisoner,  Justin 
Jamall  Jackson.  The  murder  occurred  less 
than  a week  after  a guard  was  stabbed  at 
the  facility. 

Sources:  www.correctionsone.com,  www.eji. 
org,  www.al.com,  www.montgomeryadver- 
tiser.com,  www.wbrc.com 
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Oregon  Corrections  Enterprises  Whistleblower 
Receives  $450,000  for  Wrongful  Termination 


Rob  Killgore,  former  director  of 
Oregon  Corrections  Enterprises 
(OCE),  who  was  fired  by  Oregon  Depart- 
ment of  Corrections  (DOC)  Director 
Colette  S.  Peters  after  he  came  forward  as  a 
whistleblower  alleging  wrongdoing  in  both 
agencies,  settled  his  wrongful  termination 
claim  against  the  state  for  $450,000.  Peters 
fired  Killgore  after  his  allegations  were 
made  public  in  2013,  saying  she  wanted  to 
move  OCE  in  a different  direction. 

OCE  is  the  state  agency  tasked  with 
providing  industry  work  opportunities  for 
Oregon’s  prison  population;  money  not  paid 
in  wages  to  prisoners  and  other  expenses 
is  available  to  be  used  for  various  projects 
consistent  with  its  mission. 

Killgore,  who  was  appointed  direc- 
tor of  OCE  in  2002,  had  alleged  that  the 
culture  of  the  agency  compelled  or  at  least 
strongly  encouraged  the  employment  of 
people  suggested  by  the  DOC,  as  well  as 
the  purchase  of  various  items  and  funding 
of  activities  that  he  felt  were  inconsistent 
with  OCE’s  mission. 

A 2013  investigation  by  the  Oregon 
Department  of  Justice  into  his  accusations 
found  no  criminal  conduct.  The  Justice 
Department  did  agree,  however,  that  the 
practice  of  corrections  officials  strongly 
suggesting  that  OCE  provide  funding 
for  certain  DOC  activities,  including  the 
purchase  of  items  such  as  furniture,  the 
employment  of  certain  individuals  and 
donations  to  specific  causes,  for  the  purpose 
of  creating  “goodwill”  between  the  agencies, 
was  inappropriate. 

According  to  the  Justice  Department’s 
investigation,  OCE  funds  can  only  be  used 
to  “implement,  maintain,  and  develop 
prison  work  programs,”  so  Killgore  began 
keeping  records  on  what,  in  his  opinion, 
were  $5  million  in  DOC-requested  expen- 
ditures over  a ten-year  period  that  did  not 
fall  into  those  categories. This  embarrassed 
Peters,  though  at  the  time  of  Killgore’s 
March  2013  firing  she  announced  there  was 
no  connection  between  his  whistleblowing 
and  his  subsequent  termination. 

Some  of  the  items  that  DOC  officials 
asked  OCE  to  purchase  included  security 
cameras,  medical  devices,  a conference  table 


by  Derek  Gilna 

and  chairs, bunks, books,  funeral  expenses,  a 
public  relations  video  and  military  gift  coins. 
Other  expenses  included  requests  from  then- 
DOC  director  Max  Williams  to  sponsor  Boy 
Scout  banquets,  when  Williams  served  as 
director  of  a Boy  Scouts  council. 

Killgore  said  he  was  concerned  that 
OCE  was  being  used  as  the  “DOC’s  slush 
fund.”  He  indicated  he  was  uncomfortable 
with  the  fact  that  OCE  was  compelled  to 
purchase  things  requested  by  the  DOC  that 
would  not  show  up  on  the  DOC’s  budget, 
which  is  overseen  by  the  state  legislature 
while  the  OCE’s  budget  is  not. 

The  Justice  Department  also  criticized 
the  lack  of  oversight  of  the  relationship 
between  the  DOC  and  OCE,  and  the 
apparent  reliance  of  both  agencies  on 
various  gifts  and  other  gestures  outside 
normally-accepted  administrative  practices 
to  maintain  a cooperative  relationship. 

Killgore  agreed  to  accept  a $450,000 
settlement  to  resolve  his  wrongful  termina- 
tion claim  against  the  state  in  May  2014, 
which  consisted  of  $300,000  in  damages 
plus  $150,000  in  attorney  fees  and  costs. 
The  payment  was  made  from  Oregon’s 
self-insurance  fund,  and  the  state  - which 
reportedly  spent  $93,000  defending  against 


The  U.S.  Penitentiary  Administrative 
Maximum  outside  Florence,  Colorado, 
better  known  as  ADX,  has  a deserved 
reputation  as  the  highest-security  supermax 
prison  on  the  planet.  It  houses  some  of  the 
most  notorious  prisoners  in  North  America 
- from  UnabomberTed  Kaczynski  and  shoe 
bomber  Richard  Reid  to  Aryan  Brother- 
hood leader  Barry  Mills,  double  agent 
Robert  Hanssen  and  Colombian  guerrilla 
leader  Simon  Trinidad  - in  23-hour-a-day, 
escape-proof  lockdown. 

Among  human  rights  activists,  though, 
ADX  is  controversial  not  just  for  what  it 
keeps  in  but  what  it  manages  to  keep  out. 
Proper  treatment  of  the  mentally  ill,  for 


Killgore’s  suit  - admitted  no  wrongdoing. 
See:  Killgore  v.  State  of  Oregon  Department  of 
Corrections , Marion  County  Circuit  Court 
(OR),  Case  No.  13C13825. 

In  another  development  resulting  from 
Killgore’s  whistleblowing  allegations,  in 
March  2015  former  DOC  deputy  director 
Mitch  Morrow  agreed  to  pay  $1,000  to 
settle  two  ethics  violations  following  an 
investigation  by  the  Oregon  Government 
Ethics  Commission.  Morrow  was  accused 
of  using  his  influence  to  secure  a job  and 
certain  benefits  for  his  son,  Zak,  who  was 
employed  by  OCE.  The  ethics  charges 
resulted  from  the  Justice  Department’s 
review  of  the  relationship  between  OCE 
and  the  DOC. 

“There  appears  to  be  a substantial 
objective  basis  to  believe  that  violations  of 
Oregon  Government  Ethics  law  may  have 
occurred  and  that  Mitch  Morrow  may  have 
committed  such  violations,”  an  investigator 
for  the  Ethics  Commission  found. 

Morrow  retired  prior  to  settling  the 
ethics  violations,  and  his  son  transferred 
from  OCE  to  a position  with  the  DOC. 

Sources:  www.oregonlive.com,  www. Oregon, 
gov,  www.  statesmanjournal.  com 


one  thing;  a massive  lawsuit  against  the 
U.S.  Bureau  of  Prisons  alleges  a history  of 
abuse  of  delusional,  self- mutilating  prison- 
ers. Journalists,  for  another;  as  first  reported 
in  Westword  several  years  ago,  the  prison 
has,  contrary  to  stated  BOP  policy,  rou- 
tinely denied  every  reporter’s  request  for 
a face-to-face  interview  with  an  ADX 
prisoner  since  2001.  Aside  from  one  tightly 
supervised  media  tour  in  2007,  that  practice 
continues  today. 

Officials  at  ADX  also  seem  intent  on 
keeping  out  Prison  Legal  News,  a feisty 
monthly  magazine  with  readers  among  the 
incarcerated  in  all  fifty  states  - including 
nineteen  subscribers  at  ADX.  According  to 
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a lawsuit  recently  filed  by  PLN in  Denver’s 
federal  district  court,  officials  at  ADX  have 
ignored  BOP  policy,  the  First  Amendment 
and  common  sense  for  the  past  five  years 
by  frequently  rejecting  the  publication  on 
the  grounds  that  it  is  “detrimental  to  the 
security,  discipline,  or  good  order  of  the 
institution  or  ...  might  facilitate  criminal 
activity.” 

PLN  has  often  challenged  state  or 
federal  prisons  that  attempt  to  ban  the 
publication,  and  this  isn’t  its  first  scuffle  with 
authorities  at  ADX.  A few  years  ago  the 
supermax’s  mania  for  censorship  resulted 
in  confiscating  particular  issues  of  a wide 
range  of  publications,  from  Westward  to 
the  Christian  Science  Monitor  and  The  New 
Yorker,  simply  because  that  issue  contains 
an  article  that  makes  reference  to  a pris- 
oner somewhere,  regardless  of  whether  the 
reference  has  any  bearing  on  operations  at 
ADX.  PLN  took  the  BOP  to  court,  reach- 
ing an  informal  settlement  in  2008  that 
considerably  eased  restrictions  on  what 
references  to  other  prisoners  or  prisons 
would  be  allowed. 

But  that  bout  of  glasnost  lasted  only 
a couple  of  years.  Since  2010,  the  maga- 


zine’s suit  alleges,  the  BOP  has  banned 
eleven  issues  of  PLN.  The  notices  sent  to  the 
magazine  didn’t  always  explain  why  each 
of  the  issues  was  rejected,  but  the  lawsuit 
states  that  “the  rejections  appear  to  treat 
any  reference  to  any  ADX  prisoner  or  staff 
member  - current  or  former  - as  a security 
risk.”  This  includes  information  publicly 
available  from  the  prison  law  library  even 
to  ADX  prisoners,  the  suit  points  out,  such 
as  reports  on  lawsuits  against  ADX  or  one 
on  former  federal  prison  guards  sentenced 
for  abusing  prisoners. 

The  lawsuit  notes  that  ADX  officials 
made  no  attempt  to  redact  just  the  article 
that  was  deemed  too  close  to  home,  prefer- 
ring to  prevent  subscribers  from  getting  the 
entire  issue.  Nor  was  the  notice  of  rejection 
or  the  appeal  process  conducted  in  a timely 
way. 

ADX  is  the  only  federal  prison  that 
has  banned  PLN  in  recent  years,  according 
to  the  magazine’s  founder  and  editor,  Paul 
Wright. 

“I  have  no  idea  why  they’re  doing  this,” 
he  says.  “It  could  just  be  as  simple  as  a new 
person  in  the  mail  room.  But  these  guys 
are  in  total  isolation,  and  I don’t  think  it’s 


a security  risk  or  a big  secret  [to  report] 
what  any  of  those  guys  are  in  there  for.” 
For  the  past  six  years  the  Obama  admin- 
istration has  been  pushing  for  closing  the 
military  detention  center  at  Guantanamo 
Bay  and  moving  a handful  of  its  detainees 
to  ADX  - a proposal  that  has  prompted 
occasional  snorts  of  indignation  and 
protest  from  Colorado  political  leaders. 
If  that  move  ever  happens,  it  will  cer- 
tainly be  reported  in  Prison  Legal  News. 
Whether  their  subscribers  inside  ADX 
will  get  to  read  those  stories  is  another 
question. 

“We  know  we’re  in  for  a long,  hard- 
fought  slog,”  says  Wright,  who’s  lined  up 
impressive  legal  talent  from  several  firms 
in  Denver,  Chicago  and  Washington  to 
help  pursue  the  case.  “Litigating  the  BOP 
is  really  intense.” 

This  article  was  originally  published  by  West- 
word  (www.westword.com)  on  October  6, 
2015;  it  is  reprinted  with  permission  of  the 
author.  PLN’s  censorship  suit  against  the  ADX 
remains  pending.  See:  Prison  Legal  News  v. 
The  Federal  Bureau  of  Prisons,  U.S.D.C.  (D. 
Col.),  Case  No.  l:15-cv-02184. 
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Massachusetts  Power  Struggle  over  Cronyism 
Blocks  Assistant  Court  Clerk  Hiring 


An  apparent  power  struggle  over 
the  proposed  hiring  of  an  assistant 
clerk  in  the  Hingham  District  Court  in 
Massachusetts,  southeast  of  Boston,  has 
blocked  the  daughter  of  a prominent  at- 
torney from  taking  the  1104,000  position, 
leaving  her  in  her  current  job  as  an  associate 
probation  officer,  where  she  earns  149,125 
a year. 

Observers  say  the  hiring  decision  was  a 
test  of  the  reforms  enacted  following  a 2010 
statewide  scandal  that  led  to  the  conviction 
and  sentencing  of  the  state’s  former  proba- 
tion commissioner  and  two  deputies. 

Maura  E.  Jubinville,  32,  was  recom- 
mended for  the  assistant  clerk  position  in 
2013  by  Hingham  District  Court  Clerk 
Magistrate  Joseph  A.  Ligotti.  Jubinville  is 
the  daughter  of  attorney  and  former  State 
Police  detective  Robert  Jubinville,  who  was 
elected  to  the  Massachusetts  Governor’s 
Council  in  2012  and  has  close  personal 
ties  to  Ligotti. 

Ligotti  himself  has  blemishes  on  his 
record;  he  was  twice  disciplined  by  the 
Supreme  Judicial  Council  for  misconduct, 
including  abusive  behavior  toward  the 
public  and  issuing  an  illegal  arrest  war- 
rant. In  2001,  he  was  accused  of  helping 
the  State  Police  earn  extra  overtime  pay 
by  encouraging  citizens  to  appeal  speeding 
tickets.  When  they  did,  the  officers  col- 
lected overtime  for  attending  the  hearings 
as  witnesses.  In  exchange  troopers  funneled 
work  to  Ligotti,  who  moonlighted  as  a bail 
bondsman  and  received  a $25  fee  for  each 
person  he  bailed  out  of  jail,  according  to  a 
lawsuit  filed  by  two  state  troopers. 

Ligotti’s  attorney  who  defended  him 
in  that  lawsuit?  Robert  Jubinville,  who  in- 
sisted he  did  nothing  to  help  his  daughter 
be  recommended  for  Ligotti’s  first  new  as- 
sistant clerk  in  14  years.  “I  am  damn  proud 
of  my  daughter,”  he  declared.  “My  daughter 
should  not  be  denied  that  job  because  I am 
her  father,  and  she  should  not  get  that  job 
because  I am  her  father.” 

Maura  Jubinville ’s  hiring  was  blocked 
by  Harry  Spence,  hired  by  the  Supreme 
Judicial  Court  in  2012  to  fill  the  newly- 
created  position  of  court  administrator.  The 
Massachusetts  legislature  had  created  the 


by  Mark  Wilson 

post  to  improve  management  and  ensure 
greater  fairness  in  hiring  decisions  follow- 
ing the  2010  patronage  scandal.  Spence 
vetoed  Ligotti’s  job  offer  and  sought  to 
discipline  him  for  failing  to  disclose  his 
close  relationship  with  Robert  Jubinville 
when  Ligotti  recommended  Jubinville ’s 
daughter  for  the  assistant  clerk  job. 

Both  men  admitted  to  a longtime 
friendship,  but  Robert  Jubinville  said  there 
was  no  conflict.  “I’m  friends  with  Ligotti 
and  friends  with  a lot  of  court  personnel,” 
he  noted. 

Maura  Jubinville  met  the  minimum  re- 
quirements for  the  position,  though  she  did 
not  possess  a law  degree  that  other  candi- 
dates had,  and  her  name  was  not  among  the 
list  of  the  200  most  qualified  candidates  that 
the  court’s  human  resources  department 
originally  sent  to  Ligotti.  Ligotti  requested 
a second  list  of  all  40  court  employees  who 
had  applied  for  the  position,  which  included 
Jubinville.  After  interviewing  nearly  all  40 
candidates,  a panel  consisting  of  Ligotti 
and  two  other  clerks  recommended  hiring 
her,  although  Ligotti  abstained  from  voting. 

Robert  Jubinville  disagreed  with 
Spence’s  move  to  block  his  daughter’s  hir- 
ing. “Maura  has  sat  in  courtrooms  for  the 
last  eight  years,”  he  said.  “She’s  eminently 
qualified  to  be  an  assistant  clerk.” 

The  dispute  took  on  the  appearance  of 
determining  the  reach  of  Spence’s  power, 
noted  state  Rep.  Eugene  O’Flaherty,  a 
member  of  the  House  Judiciary  Committee. 

“Clerks  are  appointed  by  the  governor 
and  are  supposed  to  be  independent  from 
the  judges”  who  hired  Spence,  O’Flaherty 
said.  “The  court  administrator  is  trying  to 
do  his  job  within  the  construct  of  the  law, 
but  there  are  some  gray  areas.” 

Spence’s  authority  to  block  the  hiring 
was  also  questioned  by  an  organization 
that  represents  Massachusetts  court  clerks. 
The  Association  of  Magistrates  and  Assis- 
tant Clerks  does  not  include  itself  among 
Ligotti’s  admirers,  but  members  believed 
he  should  have  been  able  to  hire  Maura 
Jubinville. 

“From  our  perspective,  the  court 
administrator  has  the  right  to  reject  an 
appointment  only  if  it  fails  to  comply  with 


policies  and  procedures,”  said  Daniel  J. 
Hogan,  the  association’s  president.  “That’s 
it.  Whether  he  likes  the  candidate  or  not 
is  irrelevant.” 

The  flap  evoked  the  specter  of  the 
highly-publicized  2010  scandal  in  which 
250  Massachusetts  probation  employees 
were  identified  by  the  Boston  Globe  as  hav- 
ing personal  or  political  ties  with  lawmakers 
and  court  officials.  Promotions  of  probation 
employees  were  contingent  on  contributing 
money  to  legislators  who  had  influence 
with  then-state  Probation  Commissioner 
John  J.  O’Brien. 

In  the  end,  the  pervasive  hiring  of 
friends,  relatives  and  politically-connected 
applicants  led  to  O’Brien’s  resignation  and 
federal  racketeering  charges  filed  against 
him  and  two  of  his  deputies  in  2011.  [See: 
PLN,  Jan.  2011,  p.36]. 

O’Brien,  57,  was  sentenced  to  18 
months  in  federal  prison  following  his 
July  24, 2014  conviction  on  four  counts  of 
mail  fraud,  racketeering  and  racketeering 
conspiracy.  He  could  have  received  up  to 
six  years,  but  the  judge  said  he  would  not 
single  out  O’Brien  in  a state  where  politi- 
cal corruption  was  apparently  the  rule,  not 
the  exception. 

“John  O’Brien  did  not  invent  patron- 
age hiring  in  the  Department  of  Probation,” 
stated  U.S.  District  Court  Judge  William 
G.  Young.  “Today,  every  judge  in  the  state 
of  Massachusetts  must  stand  ashamed  and 
appalled  at  the  level  of  patronage  and  cor- 
ruption.” 

O’Brien’s  top  deputy,  Elizabeth  Tava- 
res, 57,  was  sentenced  to  three  months  in 
prison,  while  the  probation  department’s 
deputy  for  Western  Massachusetts,  Wil- 
liam Burke  III,  71,  received  one  year  of 
probation. 

In  the  wake  of  the  scandal,  the  Mas- 
sachusetts legislature  enacted  court  reforms, 
including  the  creation  of  an  administrator’s 
office  to  oversee  spending,  contracting  and 
hiring  of  non-judge  employees.  Apparently, 
such  oversight  is  still  needed. 

Sources:  Boston  Globe,  www.patriotledger. 
com,  http  .-//state-employees. findthedata. 
com 
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Texas  Enacts  Legislation  to  Reduce  Wrongful  Convictions 


Legal  experts  in  Texas  are  trying 
to  iron  out  a wrinkle  they  say  is  an  un- 
intended consequence  arising  from  a new 
law  governing  discovery  in  criminal  cases, 
but  despite  the  glitch,  the  statute  has  been 
hailed  as  landmark  legislation  aimed  at 
stemming  a flood  of  wrongful  convictions 
resulting  from  the  state’s  punitive  criminal 
justice  system. 

Former  Texas  Governor  Rick  Perry 
signed  the  Michael  Morton  Act  into  law 
on  May  16, 2013,  which  expanded  discov- 
ery rules  and  prevented  the  suppression  of 
evidence  by  prosecutors,  essentially  creating 
an  “open  file”  policy  requiring  prosecutors 
to  hand  over  virtually  all  files  to  defense 
attorneys.  The  law  took  effect  on  January 
1,2014. 

“This  is  a major  victory  for  integrity 
and  fairness  in  our  judicial  system,”  Perry 
said  when  signing  the  bill.  “We  are  known 
as  a law  and  order  state,  and  as  such  we’ve 
never  been  easy  on  those  convicted  of  a 
crime  in  our  state.  W ith  that  tradition,  how- 
ever comes  a very  powerful  responsibility  to 
make  sure  our  judicial  process  is  transparent 
and  is  as  open  as  humanely  possible.” 

The  bill,  SB  1611,  passed  unanimously 
in  both  houses  of  the  Texas  legislature.  It 
was  sponsored  by  State  Senators  Rodney 
Ellis  and  Robert  Duncan,  who  called  its 
enactment  “an  important  milestone  in  the 
journey  toward  justice  in  Texas.” 

The  act  was  named  for  Michael  Mor- 
ton, a Williamson  County  man  who  spent 
25  years  in  prison  after  being  wrongfully 
convicted  of  the  1986  murder  of  his  wife, 
Christine.  Morton  was  eventually  exoner- 
ated by  DNA  evidence,  but  while  seeking 
DNA  tests  his  attorneys  discovered  other 
evidence  of  his  innocence  which  had  been 
hidden  by  prosecutor  Ken  Anderson, 
including  an  eyewitness  statement  by 
Morton’s  3 -year-old  son  that  his  father  was 
not  home  when  his  mother  was  murdered 
and  a “monster”  had  committed  the  killing. 

The  suppressed  evidence  also  included 
statements  by  multiple  neighbors  that  a 
man  in  a green  van  had  repeatedly  parked 
and  walked  around  the  neighborhood  and 
into  the  woods  behind  the  Morton  home 
just  before  the  murder,  a report  of  the 
fraudulent  use  of  Christine  Morton’s  credit 
card  at  a San  Antonio  jewelry  store  and  a 


by  Matt  Clarke 

San  Antonio  police  officer’s  statement  that 
he  could  identify  the  woman  who  used  the 
credit  card. 

ATexas  Court  of  Inquiry  found  prob- 
able cause  that  Anderson,  the  prosecutor, 
who  was  later  an  elected  state  district  judge, 
had  violated  two  criminal  laws  and  commit- 
ted contempt  of  court  in  suppressing  the 
evidence  of  Morton’s  innocence.  Anderson 
was  disbarred  and  served  five  days  in  jail  in 
November  2013  on  the  contempt  charge; 
the  statute  of  limitations  blocked  prosecut- 
ing him  on  the  criminal  charges.  [See:  PLN, 
Oct.  2015,  p.40;  Nov.  2014,  p.l]. 

The  Texas  legislature  also  passed  a re- 
lated bill  extending  the  statute  of  limitations 
for  allegations  that  prosecutors  withheld 
evidence  until  four  years  after  a defendant 
is  released  from  prison.  The  previous  statute 
of  limitations  ran  four  years  from  the  date 
the  violation  occurred,  making  it  all  but 
impossible  for  many  wrongfully  convicted 
prisoners  to  hold  prosecutors  accountable 
for  their  misconduct. 

While  Morton’s  case  may  have  gener- 
ated the  publicity  that  led  to  the  enactment 
of  the  new  law  for  handling  evidence  in 
criminal  cases,  his  conviction  was  not 
unique  in  Texas,  which  has  a longstanding 
reputation  for  being  tough  on  defendants 
regardless  of  whether  they  actually  commit- 
ted the  crimes  for  which  they  were  accused. 
In  2014,  for  example,  Texas  led  the  nation 
with  42  exonerations,  according  to  the  Na- 
tional Registry  of  Exonerations  maintained 
by  the  University  of  Michigan  Law  School. 
There  have  been  50  exonerations  in  Texas 
in  2015  as  of  mid-November. 

An  unintended  consequence  of  the 
Michael  Morton  Act  had  to  do  with 
telephone  calls  made  by  prisoners.  In  May 
2015,  the  Texas  Attorney  General  was 
asked  to  consider  a request  by  the  Criminal 
District  Attorney  in  Tarrant  County  (Fort 
Worth)  to  consider  whether  a precedent 
established  more  than  50  years  ago  will 
require  prosecutors  to  review  the  recordings 
of  phone  calls  made  by  prisoners  while  in 
jail  awaiting  trial,  to  determine  whether 
they  contain  evidence  that  must  be  provided 
to  defense  counsel  under  the  new  law,  even 
if  the  state  is  not  aware  of  any  exculpatory 
information. 

In  1963,  the  U.S.  Supreme  Court  held 


in  Brady  v.  Maryland  that  prosecutors 
are  required  to  disclose  any  evidence  that 
could  prove  a defendant’s  innocence  or  be 
used  to  reduce  their  punishment.  Under 
the  Michael  Morton  Act,  such  disclosures 
include  an  offender’s  recorded  statements  in 
the  “possession,  custody  or  control”  of  the 
state  or  its  contractors. 

District  Attorney  Sharen  Wilson  said 
she  thinks  the  law  should  not  extend  to 
remarks  made  by  prisoners  in  jail  phone 
calls,  all  of  which  are  recorded,  because 
authorities  typically  do  not  have  access  to 
the  recordings. 

“The  state  should  not  be  required  to 
access  and  review  voluminous  recordings  of 
jailhouse  telephone  calls  of  a defendant  or 
witness  to  determine  if  they  contain  infor- 
mation falling  within  Brady  or  the  Michael 
Morton  Act  unless  the  criminal  district  at- 
torney or  other  law  enforcement  agency  ... 
has  accessed  the  recordings, ’’Wilson  wrote 
in  her  request. 

“We’re  trying  to  do  what  the  law 
requires  us  to  do,  and  that’s  the  simple  pur- 
pose behind  the  request,”  explained  Larry 
Moore,  chief  of  the  criminal  division  of  the 
Tarrant  County  District  Attorney’s  Office. 
“I  can’t  wade  through  a million  phone  calls. 
I don’t  have  enough  hours  in  the  day.” 

Moore  said  if  the  Attorney  General 
holds  that  the  Michael  Morton  Act  re- 
quires prosecutors  to  review  defendants’ 
phone  calls,  then  his  office  might  seek  to 
remove  prosecutors’ access  to  the  recordings 
by  altering  the  county’s  contract  with  the 
company  that  maintains  them. 

On  October  19,  2015,  in  response  to 
the  request  by  the  Tarrant  County  Criminal 
District  Attorney’s  Office,  the  Texas  At- 
torney General  issued  an  opinion  which 
found  that  “ Brady  v.  Maryland  and  its 
progeny  do  not  impose  a general  duty  upon 
a prosecutor  to  listen  to  all  recordings  of 
inmate  telephone  calls  held  by  the  county 
telecommunications  provider  to  search  for 
exculpatory  evidence  for  a defendant  if  the 
prosecutor  would  not  do  so  otherwise.” 
However,  “To  the  extent  the  investigators 
and  other  employees  of  the  prosecutor  lis- 
ten to  any  recorded  inmate  telephone  call, 
Brady  does  impose  upon  the  prosecutor  a 
duty  to  discover  whether  the  investigators 
and  employees  find  evidence  favorable  to 
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a defendant  in  the  recordings  and,  if  so,  to 
disclose  that  evidence  to  the  defendant.” 

The  Attorney  General  further  wrote 
that  with  respect  to  whether  DAs  have  “pos- 
session, custody  or  control”  over  prisoners’ 
phone  conversations  for  the  purpose  of  the 
Michael  Morton  Act  based  on  provisions 
in  local  jail  phone  contracts,  state  courts 
“would  have  a basis  on  which  to  determine 
that  a contract  providing  a criminal  district 
attorney’s  office  with  unfettered  access  to 


recordings  of  inmate  telephone  calls  gives 
the  criminal  district  attorney’s  office  posses- 
sion, custody,  or  control  of  the  recordings.” 

An  unintended  tragedy  of  Morton’s 
conviction  was  the  1988  murder  of  Debra 
Masters  Baker  by  the  same  man  who  had 
killed  Morton’s  wife  - the  crime  for  which 
Morton  was  wrongfully  convicted.  The  po- 
lice were  so  intent  on  blaming  - or  framing 
- Morton  that  they  ignored  evidence  which 
could  have  led  them  to  the  actual  murderer 


and  prevented  Baker’s  death.  Mark  Alan 
Norwood  was  convicted  and  sentenced 
to  life  in  prison  in  2013  for  the  murder 
of  Christine  Morton;  his  conviction  was 
affirmed  by  the  Texas  Court  of  Criminal 
Appeals  in  January  2015. 

Sources:  Austin  American-Statesman,  Texas 
Tribune,  www.law.umich.edu,  www.texas- 
lawyer.com,  http://mimesislaw.com,  www. 
tdcaa.  com,  www.  exonerationregistry.  org 


Michigan:  Former  Prisoners  Must  Repay 
Lawsuit  Cash  Advance  Company 

by  David  Reutter 


The  Sixth  Circuit  Court  of  Appeals 
has  upheld  a district  court’s  ruling  that 
required  eight  former  prisoners  to  repay  a 
company  that  purchased  a contingent  por- 
tion of  their  lawsuit  settlement. 

The  appellate  decision  affirmed  the 
judgment  of  a Michigan  federal  district 
court  in  favor  of  Money  for  Lawsuits 
(MFL),  which  invests  in  litigation  “by 
purchasing  a contingent  right  to  receive 
a portion  of  the  plaintiff’s  settlement  or 
judgment  proceeds.” 

MFL  had  paid  about  $860,000  to 
eight  former  female  prisoners  who  were 
part  of  a class-action  lawsuit  that  claimed 
male  prison  guards  systematically  engaged 
in  sexual  harassment  and  abuse.  The  suit 
resulted  in  a $100  million  settlement  with 
the  State  of  Michigan.  [See:  PLN,  Dec. 
2009,  p.30]. 

The  eight  women  received  nearly  $5 
million  from  the  settlement,  and  MFL 
claimed  that  with  interest  the  former 
prisoners  owed  the  company  about  $4.2 
million.  After  they  refused  to  pay,  MFL 
filed  suit. 

The  federal  district  court  ruled  in  favor 
of  MFL.  The  women’s  attorney,  Ralph  J. 
Sirlin,  appealed  and  argued  the  company 
had  violated  Michigan’s  usury  laws.  MFL 
charges  interest  of  more  than  80  percent 
annually  in  some  cases,  which  Sirlin  said 
invalidated  the  agreement  between  the  firm 
and  the  women. 

The  Sixth  Circuit,  however,  held  that 
New  York  rather  than  Michigan  law  applied 
to  the  case,  as  that  is  what  the  agreement 
between  MFL  and  the  former  prisoners 
specified.  The  Court  of  Appeals  agreed 
with  the  district  court,  which  also  found 


the  agreements  the  women  signed  were 
not  loans  because  the  money  they  received 
from  the  company  would  only  be  repaid  if 
the  lawsuit  was  successful. 

Sirlin  criticized  MFL’s  business  model. 
“The  interest  rates  were  astronomical,”  he 
said.  “These  corporations  take  advantage 
of  these  people.”  However,  the  contractual 
agreement  was  valid,  and  the  women  could 
not  simply  refuse  to  pay. 


The  Sixth  Circuit  also  considered  a 
default  judgment  entered  against  one  of 
the  women,  which  it  upheld  because  she 
had  failed  to  show  there  was  a “mistake, 
inadvertence,  surprise,  or  excusable  neglect.” 
The  district  court’s  order  was  affirmed.  See: 
Money for  Lawsuits  v.  Rowe,  570  Fed.Appx. 
442  (6th  Cir.  2014).  H 

Additional  source:  www.mlive.com 


Disciplinary  Self-Help  Litigation  Manual, 
Second  Edition,  by  Dan  Manville 

By  the  co-author  of  the  Prisoners'  Self- 
Help  Litigation  Manual,  this  book  provides 
detailed  information  about  prisoners' 
rights  in  disciplinary  hearings  and  how  to 
enforce  those  rights  in  court. 
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Follow  the  Money:  Invisible  Investors  Seek 
Big  Bucks  in  Mass  Incarceration 

by  James  Kilgore  and  Brian  Dolinar 


WHEN  AUTHORITIES  BOOKED  RlCHARD 

Murphy  into  the  jail  in  Monterey, 
California  on  January  18,  2013,  the  war 
veteran  likely  never  envisioned  ending  up 
being  back  in  court  months  later,  not  to  face 
criminal  charges,  but  to  expose  the  abuse  he 
would  suffer  at  the  hands  of  the  jail’s  private 
health-care  provider. 

His  saga  began  when  he  complained 
to  guards  about  his  injured  back.  Before  his 
arrest  he  managed  the  pain  with  prescribed 
medication  and  regular  cortisone  shots,  nei- 
ther of  which  he  could  get  in  jail.  Despite 
his  repeated  pleas,  it  took  several  months  to 
get  even  a cane.  During  this  time,  he  could 
not  get  out  of  bed  without  serious  pain,  and 
his  condition  worsened. 

In  addition,  Murphy  had  a severe 
mental  illness.  He  received  no  attention 
from  jail  authorities  even  after  claiming  he 
heard  demonic  voices  and  felt  suicidal.  In  a 
sick  call  note,  he  complained, “I’m  a disabled 
vet  who  served  my  country  with  honorable 
discharge  and  should  not  be  treated  like 
trash  over  an  officer’s  attitude.” 

On  at  least  five  occasions,  the  guards 
responded  by  putting  him  in  a “rubber 
room,”  where  he  was  stripped  naked  and 
dressed  in  a thin  smock.  There  were  feces 
on  the  wall  and  on  the  floor  where  he  slept. 
One  time  he  spent  38  hours  in  a rubber 
room  without  any  food  and  only  three 
drinks  of  water. 

In  May  2013, Murphyjoined  four  oth- 
er plaintiffs  in  a lawsuit  against  Monterey 
County,  SheriffScott  Miller  and  California 
Forensic  Medical  Group  (CFMG),  the 
private  company  contracted  to  provide 
medical  and  mental  health  care  in  the  jail. 
In  January  2015,  a federal  judge  approved 
class- action  status  for  the  suit,  which  now 
has  21  plaintiffs.  [Ed.  note:  the  case  remains 
pending]. 

Investigations  of  CFMG  have  revealed 
a trail  of  poor  medical  care  up  and  down  the 
state,  throughout  the  network  of  27  county 
jails  where  CFMG  has  contracts.  But 
CFMG  was  not  the  only  entity  squeezing 
profits  out  of  cost-cutting  in  county  jails. 
In  early  2013,  HIG  Capital,  a specialist 
in  corporate  takeovers,  announced  it  had 
bought  out  CFMG  in  what  the  private 


equity  firm  called  a “strategic  investment.” 
As  it  turned  out,  Richard  Murphy  and  his 
legal  team  are  also  confronting  a corpora- 
tion with  holdings  across  the  globe. 

Cages  Kill 

California  Forensic  Medical  Group 
is  the  brainchild  of  Dr.  Taylor  Fithian, 
president  and  medical  director,  who  started 
the  company  in  1983  with  partners  Elaine 
Hustedt,  vice  president  of  operations  and 
personnel,  and  Dan  Hustedt,  vice  president 
of  finance.  For  many  years,  they  occupied 
an  office  in  Monterey  nestled  among  high- 
end  boutiques,  fitness  centers  and  spas. 
They  signed  their  first  contract  with  the 
Monterey  County  Jail  just  months  after 
opening. 

Since  then,  they  have  come  to  domi- 
nate California’s  carceral  health-care 
landscape.  According  to  the  company’s 
website,  it  has  87  percent  of  all  the  private 
medical  contracts  with  county  jails  in  the 
state  and  92  percent  of  juvenile  facilities. 
Indeed,  the  California  Sheriffs’ Association 
has  named  CFMG  one  of  the  “Corporate 
100”  with  whom  it  wishes  to  form  a “very 
exclusive  partnership.” 

Shortly  after  getting  the  financial  back- 
ing of  HIG,  CFMG  moved  its  headquarters 
to  a much  larger  office  park  on  the  outskirts 
of  town.  The  company  also  closed  several 
new  multimillion-dollar  deals.  In  2014,  the 
company  signed  with  Sonoma  County  for 
$32  million  over  five  years.  In  Monterey, 
CFMG’s  three-year  agreement  is  worth 
around  $4.8  million  annually. 

The  class-action  lawsuit  by  Murphy 
and  others  threatens  to  put  a significant 
dent  in  profits.  It  was  filed  by  San  Francisco 
attorney  Michael  Bien.  After  an  indepen- 
dent review  produced  a scathing  report  on 
the  Santa  Cruz  jail,  county  officials  still 
refused  to  act.  Bien,  along  with  the  public 
defender  and  ACLU,  subsequently  filed 
the  lawsuit.  About  a year  ago,  settlement 
talks  broke  down. The  plaintiffs  then  sought 
class-action  status,  which  was  certified  by  a 
federal  judge.  The  suit  doesn’t  petition  for 
a cash  payout,  but  “injunctive  relief”  - an 
order  to  fix  the  problem. 

The  stakes  are  high  for  CFMG  as  a 


win  for  Murphy  and  his  fellow  plaintiffs 
would  affect  care  in  the  27  counties  where 
they  currently  have  contracts  across  Cali- 
fornia. As  Michael  Bien  told  Truthout,  “If 
we  challenge  the  way  they  do  tuberculosis 
screening,  suicide  prevention,  detox,  saying 
they  do  it  wrong,  it’s  the  same  way  they 
do  it  throughout  the  state.  It  raises  serious 
implications  for  them.” 

That  a large  investment  firm  like  HIG 
was  providing  financial  backing  for  CFMG 
was  troubling  to  Bien.  “HIG  is  in  it  for 
the  big  bucks,”  he  said,  “they’re  thinking 
we’re  going  to  make  a killing.  The  way  they 
make  money  is  less  drugs,  less  doctors,  less 
hospital  visits.” 

Dr.  Fithian  admitted  as  much  in  a 2002 
deposition  for  a lawsuit  following  a suicide 
in  the  Yolo  County  Jail.  He  confirmed  that 
he  had  complained  in  a letter  to  staff  of  “too 
many  emergency  room  visits,  hospitaliza- 
tions and  orthopedic  visits.”  The  suit  was 
settled  for  $840,000. 

In  addition  to  legal  battles,  CFMG 
is  now  facing  street  protests  from  activists 
with  local  prison  abolitionist  group  Sin 
Barras  (“Without  Bars”)  in  Santa  Cruz, 
who  targeted  the  company  following  a 
succession  of  deaths  in  the  county  jail.  In 
April  2013,  Sin  Barras  held  a large  “No 
More  Deaths”  rally  to  call  attention  to  the 
tragedies.  Members  of  a grand  jury,  which 
had  secretly  been  formed  to  investigate  the 
incidents  in  the  jail,  were  emboldened  to 
come  out  in  support  of  the  protesters.  The 
grand  jury  put  forward  several  recommen- 
dations, none  of  which  have  been  adopted. 

Onjanuary  24, 2015,  following  a sixth 
death  in  the  jail,  Sin  Barras  held  a “Cages 
Kill”  march  in  downtown  Santa  Cruz. 
Tash  Nguyen,  one  of  the  organizers,  told 
Truthout  the  name  of  the  rally  demon- 
strates the  wider  scope  of  the  problem.  “Yes, 
we  want  better  medical  care,  but  people 
die  in  these  cages,”  Nguyen  said.  “Cages 
exacerbate  mental  health  problems.  We 
should  be  providing  mental  health  care  in 
the  community.” 

The  crowd  marched  through  town 
and  converged  upon  the  county  jail  where 
they  chanted  loudly  to  demonstrate  their 
solidarity  with  those  locked  up  inside. 
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Speakers  criticized  the  devastating  impact 
of  mass  incarceration.  Among  the  demands 
made  by  Sin  Barras  was  that  the  jail  cancel 
its  contract  with  CFMG. 

For  its  part,  in  the  face  of  a legal 
confrontation,  CFMG  has  clung  to  the 
coattails  of  its  newfound  benefactor. 

“We  are  excited  to  work  with  FUG,” 
stated  CFMG  cofounder  Elaine  Flustedt 
in  a press  release,  “given  their  experience 
investing  in  the  health-care  and  corrections 
sectors.”  As  it  turns  out,  HIG’s  tentacles  ex- 
tend far  beyond  health  care  and  corrections. 

The  Notorious  H.I.G. 

Since  its  inception  in  1993,  FUG  has 
invested  in  more  than  200  companies.  On 
its  website,  HIG  claims  to  be  “the  largest 
and  most  active  private  equity  firm  in  the 
lower-middle  market,”  incorporating  a staff 
of  more  than  250  professionals.  With  port- 
folio holdings  valued  at  around  $17  billion, 
HIG  falls  well  short  of  major  market  players 
like  Goldman  Sachs  (reporting  $856  bil- 
lion in  asset  value  for  the  fourth  quarter  of 
2014).  Nonetheless,  they  are  global  players, 
operating  offices  in  six  U.S.  cities  as  well  as 
London,  Hamburg,  Madrid,  Milan,  Paris 
and  Rio  de  Janeiro. 

HIG’s  core  activity  is  buying  a com- 
pany, restructuring  by  cutting  costs  and 
paring  down  the  workforce,  then  resell- 
ing at  a higher  price.  Beyond  CFMG,  its 
investment  network  includes  holdings  in 
pharmaceuticals  in  Michigan;  women’s 
fashion  retailers  in  California;  fast  food 
chains  and  prison  food  service  in  Britain; 
retail  grocery  stores  in  Finland;  debt  recov- 
ery operations  in  Italy;  ice  cream  and  digital 
display  panels  in  Brazil;  and  boilers  and 
industrial  piping  in  France.  It  has  partnered 
with  Goldman  Sachs,  Morgan  Stanley, 
Deutsche  Bank,  Verizon  Communications 
and  Liberty  Mutual. 

Although  corrections  may  not  lead 
HIG’s  portfolio,  it  has  capitalized  on  the 
opportunities  the  carceral  market  provides. 
As  Mohammed  Aly  Sergie  wrote  in  his 
2012  Wall  Street  Journal  article,  “Even  in 
prison,  private  equity  is  king.”  The  out- 
sourcing of  prison  services  is  “attractive  to 
private  equity  firms  due  to  the  stable  cash 
flow  generated  from  contracts  with  counties 
and  states,  and  the  fragmentation  of  the  in- 
dustry.’’The  article  went  on  to  explain  how 
carceral  health  care  in  particular  offered  a 
steady  revenue  stream  “because  prisoners 
are  a rare  class  of  people  who  have  a con- 


stitutional right  to  medical  care,”  which  was 
mandated  in  a 1976  U.S.  Supreme  Court 
decision. 

HIG’s  CFMG  investment  offers  a 
clear-cut  example  of  how  the  unique  com- 
bination of  a guaranteed  customer  base 
can  combine  with  an  adroit  reading  of  the 
tea  leaves  of  criminal  legal  policy  to  secure 
profits.  In  2011,  the  U.S.  Supreme  Court 
issued  an  order  for  the  California  Depart- 
ment of  Corrections  and  Rehabilitation 
to  reduce  the  state  prison  population  by 
46,000.  Governor  Jerry  Brown’s  response 
was  realignment,  a plan  that  focused  on 
moving  people  out  of  state  prisons  into 
county  jails.  HIG  tracked  the  changes. 
Within  15  months,  countyjail  populations 
rose  by  24,000,  generating  more  clients  for 
CFMG.  In  January  2013,  HIG  announced 
its  “strategic  investment”  in  CFMG.  By 
May,  California  Forensic  was  reporting 
“significant  growth  due  to  the  awarding  of 
new  contracts  with  correctional  facilities 
throughout  California.” 

HIG  failed  to  respond  to  requests 
by  Truthout  for  an  interview.  While  no 
plans  have  been  made  public  about  any 
impending  offloading  of  CFMG,  if  HIG’s 


handling  of  its  buying  and  selling  of  carceral 
telecommunication  conglomerate  Securus 
is  anything  to  go  by,  a sale  at  a handsome 
profit  is  on  the  horizon. 

The  Securus  Deal 

HIG  PURCHASED  PRISON  PHONE  PROVIDER 

T-Netix  for  $70  million,  then  added  an- 
other firm  in  the  sector,  Evercom,  to  its 
portfolio.  HIG  subsequently  combined 
the  two  into  Securus  Technologies,  which 
it  unloaded  to  Harlan  Capital  in  2011  for 
a reported  $440  million. 

HIG’s  carceral  holdings  do  not  end 
there.  Its  appetite  extended  to  the  2012  pur- 
chase ofTrinity  Services  and  its  subsidiary, 
Swanson.  Both  of  these  firms  specialize  in 
providing  food  products  to  incarcerated 
populations.  With  annual  revenue  of  $47 
million,  Trinity  focuses  on  the  provision  of 
“care  packages.” Tightened  security  in  the 
era  of  mass  incarceration  has  eliminated  the 
ability  of  people  on  the  outside  to  send  per- 
sonal packages  to  their  loved  ones  behind 
bars.  Now,  instead  of  homemade  cookies 
or  hand-knitted  socks,  parcels  come  from 
corporate  providers  like  Trinity  Services. 
Family  members  go  online,  put  the  items 


WELCOME  TO  KRASNYA  BABES  & KRASNYA  STUDS  WORLD 


TENS  OF  THOUSANDS  OF  THE  HOTTEST  AND  MOST  SCANDALOUS  BABES  & DUDES  FOUND  ON  THE 
PLANET.  EACH  CATALOG  PAGE  HAS  120  BEAUTIFUL  GIRLS  OR  BOYS  POSING  JUST  FOR  YOU! 
ORDER  ONE  CATALOG  PAGE  FOR  ONLY  $4.50  OR  FOR  10  U.S.  FOREVER  STAMPS  WITH  AN  SASE 
ENCLOSED.  WE  WILL  SEND  YOU  VOLUME  ONE.  EACH  ADDITIONAL  VOLUME  THE  SAME  PRICE! 

WE  ARE  MORE  THAN  HAPPY  TO  ANSWER  E-MAIL  INQUIRES  HOWEVER,  DUE  TO  MAILING  COST  AT  $0.49 
CENTS  A LETTER,  PLEASE  ENCLOSE  AN  SASE  WITH  YOUR  QUESTIONS,  OTHERWISE  NO  REPLIES! 
WHAT  ABOUT  OUR  PRICES  AND  POLICIES 

COLOR  PRINTS  ON  4x6  GLOSSY  PHOTO  PAPER  AS  LOW  AS  $0.35  CENTS  PER  PRINT  ON  ORDERS 
OVER  500  SHIPPED  ACCORDING  TO  POLICY: 

25  PICTURES  PER  ENVELOPE  EVERY  24  HOURS.  S&H  $2.00  PER  ENVELOPE. 
*************************************************** |y| £-j- 1_| q Q OF  P AYM E NT**************************************************** 

U.S.  POSTAL  SERVICE  MONEY  ORDERS-STATE  & FEDERAL  CORRECTIONAL  INSTITUTIONAL  CHECKS 
PAYABLE  ONLY  TO:  KRASNYA  L.L.C. 

OUR  SEASONAL  SPECIALS  MEAN  A KICKOFF  OF  SAVINGS! 


$24.95  S&H  FREE 

FOR  GRAB  BAG  OF  50  PHOTOS 
FROM  ALL  OUR  CATALOGS 
SPECIFY  RACE  AND  MAIN 
AREA  OF  YOUR  INTERESTS 
WE  WILL  PICK  SELECTION  FOR  YOU 
BONUS  1 COLOR  CATALOG  PAGE  OF 
120  BABES  (NUDE  OR  BOP-FRIENDLY) 


3 BRAND  NEW  FLAT  BOOKS  OF 
20  U.S.  FOREVER  STAMPS 

FOR  GRAB  BAG  OF  45  PHOTOS 

FROM  ALL  OUR  CATALOGS.  SPECIAFY  RACE 
AND  MAIN  AREA  OF  YOUR  INTERESTS 
WE  WILL  PICK  SELECTION  FOR  YOU 
BONUS  1 COLOR  CATALOG  PAGE  OF  120  - 
(BABES  OR  STUDS-NUDE  OR  BOP-FRIENDLY) 
PLEASE  INCLUDE  6 FOREVER  STAMPS 
WITH  YOUR  ORDER  FOR  S&H 


KRASNYA  BABES  HAS  SPRUNG  SALE! 
FREE  SAMPLE  CATALOG  FROM  KRASNYA! 
120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  TWO  FIRST  CLASS 
STAMPS!  1 CATALOG  PER  CUSTOMER 
PLEASE  SPECIFY  MALE  OR  FEMALE  BABES 
NUDE  OR  BOP-FRIENDLY 


FOR  KRASNYA  CLIENTS  WHO  WORK  THE  YARDS; 
HAVE  WE  GOT  A GREAT  OPPORTUNITY  FOR  YOU... 

MR.  HUSTLE  GRAB  BAG  BARGAIN  DAY$ 
ONLY  $0.25  CENTS  PER  BABE/PRINT 
5 GRAB  BAG  MINIMUM  PURCHASE  REQUIRED 
$2.00  SHIPPING  AND  HANDLING  PER  BAG 
25  AWESOME  BABES  PER  BAG  AT  ONLY  $6.25 
YOU  MUST  BUY  AT  LEAST  5 GRAB  BAGS 
THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO 
BE  OFFERED  AGAIN  THIS  YEAR. 

SO  STOCK  UP  NOW! 

AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF 
25  GORGEOUS  BABES 
YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR 
FEMALES,  ALL  NUDES  OR  BOP  SAFE 
YOU  MAY  WANT  TO  SIT  DOWN 
FOR  THIS  BONUS  BARGAIN! 

OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 
5 COLOR  CATALOGS  FOR  $6.00 

— 10  COLOR  CATALOGS  FOR  $12.00  — 

— 15  COLOR  CATALOGS  FOR  $18.00  — 

20  COLOR  CATALOGS  FOR  $24.00 

OUR  CATALOGS  SPECIAL  AVAILABLE  WHEN  YOU 
PURCHASE  THE  5 GRAB  BAG  MINIMUM! 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE 
CATALOGS  BECAUSE  OF  SHIPPING  TERMS  ALL 
CATALOGS  SOLD  IN  MULTIPLES 
OF  5 FOR  $6.00  ONLY. 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATA- 
LOGS AND  IF  YOU  WANT  NUDE  OR  BOP  SAFE!! 


KRASNYA  L.L.C.  P.O.BOX  32082,  BALTIMORE,  MD  21282 

EMAIL  & CORRLINKS  REQUESTS  ACCEPTED  AT: 

KRASNYABABES@HOTMAIL.COM 
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in  their  shopping  cart,  pay  through  online 
prison  banking  system  JPay,  and  send  off 
some  combination  of  overpriced  items  like 
Top  Ramen,  candy  bars,  instant  coffee  and 
deodorant.  Like  prison  phone  calls,  these 
packages  provide  an  opportunity  for  people 
to  remain  connected  to  their  incarcerated 
loved  ones  while  depositing  millions  into 
the  coffers  of  the  service  provider. 

Trinity  also  supplies  special  incentive 
foods  that  are  sold  inside  facilities.  If  a 
person  has  a loved  one  willing  to  purchase 
them  a meal,  the  menu  of  “Trinity  Take- 
out” can  provide  an  Angus  burger,  a chili 
cheese  dog,  boneless  buffalo  wings,  beef 
Teriyaki  rice  bowl,  even  an  “ultimate”  chef 
salad  for  those  watching  their  waistlines. 
Trinity  boasts  that  their  products  “keep 
inmates  happy.”  Trinity  subsidiary  Swan- 
son serves  600  correctional  institutions, 
marketing  products  from  a “Chuckwagon 
Cafe,”  through  which  it  aims  to  encourage 
“high-profit,  impulse  buying.”  Swanson 
promotes  its  products  with  animal  icons 
on  its  website,  including  “Bail  Jumper  Bill,” 
“Penitentiary  Penguin, ’’“Hoodlum  Hippo” 
and  “Gangster  Gator.” 

The  Bain  Capital  Link 

Like  most  private  equity  firms,  HIG 
tries  to  avoid  the  limelight.  Since  it  is  not 
listed  on  any  stock  exchange,  its  annual 
reports  and  financial  data,  including  CEO 
salaries,  generally  remain  off  the  radar. 
However,  its  connections  to  Bain  Capital, 
where  Mitt  Romney  was  once  CEO,  raised 
some  eyebrows  during  the  2012  presidential 
campaign. 

In  2011,  HIG  bought  voting  machine 
vendor  Hart  InterCivic.  Deeper  investiga- 
tions into  the  deal  unearthed  two  suspicious 
strands.  First,  HIG  was  the  sixth-largest 
corporate  contributor  to  Mitt  Romney’s 
campaign,  having  donated  1436,550.  HIG 
cofounder  Anthony  Tamer  and  his  wife 
donated  $175,000  of  their  own  money 
to  the  Romney  effort.  Tamer  worked  at 
Bain  before  he  founded  HIG  in  1993  with 
Sami  Mnamyeh.This  raised  concerns  over 
political  bias  influencing  the  operation  of 
the  voting  machines.  Second,  three  of  Hart 
InterCivic’s  five  board  members  turned  out 
to  be  HIG  executives:  NeilTuch,JeffBohl 
and  Amanda  Kalin. 

The  founder  of  nonprofit  election 


watchdog  Black  Box  Voting,  Bev  Harris, 
said  the  HIG  purchase  of  InterCivic  was 
“just  not  passing  the  smell  test  at  all.”While 
no  wrongdoing  ever  surfaced,  Harris  noted 
a fundamental  tension  relating  to  ballot 
integrity.  “There  is  no  way  to  secure  a system 
from  its  administrator,”  she  said. 

Speculation  and  the 
Criminal  Legal  System 

HIG’s  links  to  Bain,  along  with  the 
sheer  scale  and  clandestine  nature  of  its 
dealings,  demonstrate  the  almost  invisible 
power  that  speculative  investors  exercise 
over  the  criminal  legal  system.  In  addition, 
the  role  of  HIG  highlights  how  the  direct 
service  deliverers  - firms  like  Securus,  Sen- 
tinel Services  and  CFMG,  which  are  often 
the  target  of  campaigners  - may  not  wield 


The  Colorado  Supreme  Court  held 
last  year  that  state  prison  officials  had 
misapplied  the  law  and  miscalculated  a 
prisoner’s  parole  eligibility  date  (PED)  for 
his  consecutive  sentence. 

Colorado  law  requires  the  Department 
of  Corrections  (DOC)  to  treat  a prisoner’s 
consecutive  sentences  “as  one  continuous 
sentence.”  See:  Section  17-22.5-101.  This 
is  true  even  when  the  sentences  are  for 
unrelated  crimes  and  imposed  at  different 
times.  Under  Section  17-22.5-403(1),  a 
prisoner  is  eligible  for  parole  after  serving 
50  percent  of  the  sentence. 

On  May  13,  2003,  Jeffrey  T.  Nowak 
began  serving  an  eight-year  prison  term. 
Under  Section  17-22.5-403(1),  the  DOC 
calculated  his  PED  as  July  3,2006  (i.e.,  50 
percent  of  his  eight-year  sentence). 

After  reaching  his  PED,  Nowak  ab- 
sconded while  on  temporary  leave.  He  was 
subsequently  convicted  of  escape  and  sen- 
tenced to  twelve  years  in  prison,  consecutive 
to  his  original  sentence.  He  began  serving 
his  new  sentence  on  July  13, 2007. 

Since  Nowak  had  already  reached 
his  PED  on  the  initial  sentence  before 
committing  the  new  crime  of  escape,  the 
DOC  “ignored”  his  2003  conviction  and 
established  a PED  in  2012,  calculated  from 
the  date  his  second  sentence  started. 

“DOC  acknowledged  that  if  it  ap- 


as  much  influence  as  behind-the-scenes 
investors.  The  “big  bucks,”  as  Michael  Bien 
noted,  rest  at  the  heart  of  the  matter. 

Whether  it  be  health  care,  food  services 
or  telecommunications,  private  equity  firms 
rake  in  those  big  bucks  by  cutting  corners 
on  services,  slashing  jobs  and  wages,  and 
taking  advantage  of  pro-incarceration 
policy  measures,  from  realignment  to  the 
war  on  drugs.  Such  an  approach  drives  up 
asset  value  for  investors,  but  does  so  at  the 
cost  of  expanding  mass  incarceration  and 
driving  down  the  quality  of  life  for  those 
behind  bars  and  their  loved  ones. 

This  article  was  originally  published,  by 
Truthout  (www.truth-out.org)  on  April  8, 
2015.  Copyright,  Truthout.org.  Reprinted 
with  permission. 


plied  the  one-continuous-sentence  rule 
and  treated  Nowak’s  eight-year  sentence 
from  2003  and  his  twelve-year  sentence 
from  2007  as  one  continuous  twenty-year 
sentence,  with  an  effective  date  of  May  13, 
2003,  his  PED  would  be  approximately 
one  year  earlier,  in  March  or  April  2011,” 
the  Colorado  Supreme  Court  wrote.  The 
DOC  refused  to  apply  the  one-continuous- 
sentence  rule,  however,  because  Nowak 
would  serve  less  than  50  percent  of  his 
escape  sentence  before  reaching  his  new 
PED  if  it  did  so.  The  DOC  contended  this 
would  constitute  a “windfall.” 

The  Supreme  Court  interpreted  Sec- 
tions 17-22.5-101  and  17-22.5-403(1) 

and  held,  based  on  the  “plain  and  ordinary 
meaning”  of  the  statutory  language,  “that, 
for  the  purpose  of  computing  an  inmate’s 
PED,  section  17-22.5-101  requires  DOC 
to  construe  all  sentences  as  one  continu- 
ous sentence  when  the  inmate  has  been 
committed  under  several  convictions  with 
separate  sentences,  even  when  doing  so  re- 
sults in  the  inmate  becoming  parole  eligible 
before  serving  at  least  50%  of  the  second 
sentence.”  Therefore,  the  Court  instructed 
the  DOC  “to  recalculate  Nowak’s  PED 
based  upon  one  continuous  twenty-year 
sentence  beginning  May  13, 2003.” 

However,  Nowak  was  denied  parole 
and  remained  incarcerated  as  of  November 


One-Continuous-Sentence  Rule  Governs 
Colorado  Parole  Eligibility  Dates 

by  Mark  Wilson 
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2015,  which  illustrates  the  fact  that  a PED 
is  only  the  date  a prisoner  is  eligible  for 
parole,  with  no  guarantee  they  will  actually 
make  parole.  As  noted  by  the  Colorado 
Supreme  Court,  “the  parole  board  has  the 
ultimate  discretion  to  grant  or  deny  parole 
based  on  the  totality  of  the  circumstances.... 
If  the  parole  board  shares  DOC’s  concern 
that  this  construction  of  section  17-22.5- 


101  somehow  creates  a “windfall”  for  certain 
inmates  or  otherwise  determines  that  parole 
is  not  appropriate  - or  if  the  circumstances 
are  such  that  an  inmate  somehow  becomes 
parole  eligible  before  serving  50%  of  the 
continuous  sentence  - it  can  exercise  its 
discretion  to  deny  parole.”  See:  Nowak  v. 
Suthers , 2014  CO  14, 320  P.3d  340  (Colo. 
2014).  P 


PLN  Files  Censorship  Suit  against 
Jail  in  Tulare  County,  California 


On  October  29,  2015,  Prison  Legal 
News  filed  a federal  lawsuit  alleging 
unconstitutional  censorship  of  publications 
sent  to  prisoners  at  the  Bob  Wiley  Deten- 
tion Facility  in  Tulare  County,  California. 
The  complaint  names  the  county,  Sheriff- 
Coroner  Mike  Boudreaux  and  various  jail 
employees  as  defendants. 

According  to  the  suit,  PLN,  a project 
of  the  Human  Rights  Defense  Center 
(HRDC),  “engages  in  core  protected  speech 
and  expressive  conduct  on  matters  of  public 
concern,  such  as  the  operation  of  prison 
facilities,  prison  conditions,  prisoner  health 
and  safety,  and  prisoners’  rights.” 

Since  September  2013,  PLN  has 
mailed  at  least  336  issues  of  its  monthly 
publication  to  prisoners  at  the  Bob  Wiley 
Detention  Facility  that  were  censored  by 
jail  officials;  sometimes  the  issues  were 
sent  back  marked  “Return  to  Sender”with 
no  explanation  provided.  PLN  was  not  af- 
forded an  opportunity  to  appeal  the  jail’s 
censorship  decisions. 

Several  prisoners  indicated  that  PLN’s 
publication  was  being  rejected  because  it  is 
bound  with  small  metal  staples.  However, 
PLN  noted  in  its  complaint  that  the  facility 
has  “allowed  other  publications  contain- 
ing staples  to  be  delivered  to  prisoners,” 
specifically  citing  evidence  of  delivery  of  a 
Christian  publication  - Our  Daily  Bread  - 
that  is  also  bound  with  staples. 

“Defendants’  refusal  to  deliver  Prison 
Legal  News,  a secular  publication,  because 
it  is  bound  with  staples,  while  delivering  a 
Christian  publication  bound  with  staples  to 
inmates  in  the  Jail,  violates  the  Establish- 
ment Clause  of  the  First  Amendment  of  the 
United  States  Constitution,”  the  complaint 
states.  The  lawsuit  also  notes  that  jail  staff 
already  provide  prisoners  with  staples  in 
several  other  ways. 

Jail  commander  Capt.  Tom  Sigley  ac- 


knowledged that  publications  with  staples 
are  not  allowed,  as  they  contain  metal.  “They 
[prisoners]  can  use  it  to  arc  something  to 
start  a fire,”  he  said. 

“Corrections  officials  cannot  cen- 
sor publications  sent  to  prisoners  on  the 
grounds  that  they  are  bound  with  staples,  a 
spurious  rationale  that  has  been  unsuccess- 
fully asserted  as  a defense  in  other  lawsuits 
challenging  similar  mail  policies,”  countered 
PLN  editor  Paul  Wright.  “Nor  can  they  use 
the  existence  of  flimsy  staples  in  the  binding 
as  a pretext  to  justify  censorship  of  PLN’s 
secular  political  speech  while  simultane- 
ously allowing  other  publications  which 
contain  staples  into  the  jail  and  giving 
staples  to  prisoners  in  other  ways.” 

“Prison  officials  do  not  have  the  right 
to  censor  publications  simply  because  they 
dislike  the  publisher,”  added  Lisa  Ells, 
lead  counsel  in  PLN’s  suit  against  Tulare 
County.  “The  actions  of  jail  officials  are 
not  only  unconstitutional,  but  they  make 
it  more  difficult  for  prisoners  to  receive 
information  that  can  assist  them  in  mak- 
ing a successful  transition  to  society  after 
their  release.” 

The  lawsuit  seeks  injunctive  relief, 
declaratory  relief  and  damages  against 
the  defendants,  as  well  as  attorney  fees 
and  costs.  PLN  previously  filed  suc- 
cessful censorship  suits  against  jails  in 
Ventura  County  and  San  Diego  County. 
PLN  is  represented  by  attorneys  Lisa 
Ells  and  Christopher  D.  Hu  with  the  San 
Francisco  law  firm  of  Rosen  Bien  Galvan 
& Grunfeld  LLP,  and  by  HRDC  general 
counsel  Lance  Weber  and  staff  attorney 
Sabarish  Neelakanta.  See:  Prison  Legal 
News  v.  County  of  Tulare,  U.S.D.C.  (E.D. 
Cal.),  Case  No.  l:15-cv-01650-SAB. 

Sources:  HRDC  press  release  ( Oct.  20, 2015); 
Fresno  Bee 
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Wrongfully  Convicted  Prisoners  Released  as  New  York  Prosecutors 
Review  Tainted  Cases;  $23.4  Million  in  Settlements  Thus  Far 


Scores  of  prisoners  from  New  York 
City  have  claimed  for  years  that  they 
were  framed  by  now-retired  Brooklyn 
Detective  Louis  Scarcella,  63.  Based  on  an 
investigation  into  Scarcella’s  tactics  as  well 
as  successful  court  challenges,  it  turns  out 
that  some  of  them  were. 

After  23  years  in  prison,  David  Ranta 
was  released  in  March  2013  when  the 
Brooklyn  District  Attorney’s  Office  docu- 
mented a series  of  problems  with  Scarcella’s 
work  on  his  case.  Ranta,  convicted  of  fatally 
shooting  a rabbi,  accepted  a 16.4  million 
settlement  for  his  wrongful  conviction  in 
February  2014;  he  was  one  of  at  least  nine 
prisoners  who  have  been  exonerated  due 
to  tainted  or  outright  falsified  evidence 
presented  or  orchestrated  by  Scarcella  dur- 
ing his  almost  30  years  on  the  police  force. 

Following  a New  York  Times  investiga- 
tion of  the  retired  detective,  in  May  2013 
the  District  Attorney’s  Conviction  Integrity 
Unit  decided  to  review  71  of  Scarcella’s 
cases  once  it  became  clear  that  he  likely 
helped  frame  an  innocent  man  and  repeat- 
edly used  the  same  pivotal  eyewitness  in 
some  of  his  cases  - identified  as  Teresa 
Gomez,  a drug-addicted  prostitute. 

On  January  29,2015,  Brooklyn  District 
Attorney  Kenneth  Thompson  announced 
that  the  investigation  into  Scarcella’s 
misconduct  would  be  expanded  to  include 
non-homicide  felony  cases. 

“In  Brooklyn,  so  far,  we’ve  only  dealt 
with  claims  involving  the  charge  of  murder,” 
Thompson  told  the  New  York  State  Bar 
Association’s  annual  Presidential  Summit 
during  his  keynote  address.  “But  we  are 
now  going  to  embark  on  reviewing  wrong- 
ful conviction  cases  that  do  not  involve  the 
crime  of  murder.” 

While  Thompson  has  dismissed  charg- 
es against  several  wrongfully  convicted 
prisoners  in  the  two  years  since  the  DA’s 
investigation  began,  on  April  13,  2015, 
Rosean  S.  Hargrave  became  the  first  person 
convicted  due  to  Scarcella’s  machinations 
to  be  freed  by  a judge,  who  blasted  the 
ex-detective’s  methodology  in  obtaining 
convictions. 

Scarcella  was  accused  of  failing  to  fol- 
low leads  related  to  other  suspects,  letting 
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informants  out  of  jail  to  use  drugs  and  visit 
prostitutes,  telling  witnesses  which  suspects 
to  pick  out  of  lineups,  and  repeatedly  using 
the  same  questionable  witness. 

“The  finding  of  this  court  is  that  retired 
Detective  Louis  Scarcella  was,  at  the  time  of 
the  investigation,  engaged  in  false  and  mis- 
leading practices,”  Supreme  Court  Justice 
ShawnDya  Simpson  stated.  “The  pattern 
and  practices  of  Detective  Scarcella,  which 
manifested  disregard  to  the  rules,  law  and 
the  truth,  undermine  our  judicial  system,” 
she  added. 

Hargrave  was  17  when  he  was  con- 
victed of  killing  an  off-duty  prison  guard 
in  1991.  Now  40,  he  walked  out  of  New 
York  State  Supreme  Court  in  Brooklyn 
surrounded  by  his  family  and  friends. 

Judge  Simpson  found  that  the  only 
evidence  presented  at  trial  - the  eyewit- 
ness testimony  of  another  off-duty  guard 
- stemmed  from  a photo  array  and  lineup 
that  Scarcella  had  arranged.  She  said  fin- 
gerprints recovered  from  the  crime  scene 
did  not  match  either  Hargrave  or  his 
co-defendant,  and  there  was  no  ballistic 
evidence.  Blood  evidence  in  the  case  had 
been  lost,  precluding  DNA  tests. 

In  addition  to  David  Ranta,  wrongful 
convictions  based  on  Scarcella’s  improper 
tactics  included  Robert  Hill,  who  was  re- 
leased in  May  2014  after  27  years  in  prison, 
and  Roger  Logan,  who  served  17  years  be- 
fore he  was  cleared  and  freed  in  June  2014. 

Three  prisoners  were  released  on  parole 
prior  to  being  cleared  of  their  charges:  Al- 
vena  Jennette,  who  served  20  years  before 
he  was  paroled  in  2007;  Derrick  Hamilton, 
paroled  in  2011  after  serving  over  20  years 
and  exonerated  in  January  2015;  and  Carlos 
Davis,  who  served  eight  years  prior  to  his 
parole  in  1997. 

One  prisoner  - Darryl  Austin  - died 
in  prison  in  2000  after  13  years  behind 
bars,  only  to  be  posthumously  cleared  in 
May  2014. 

Jennette,  Hill  and  Austin’s  estate 
agreed  to  accept  117  million  from  the  City 
of  New  York  in  January  2015  to  settle  their 
wrongful  conviction  claims. 

On  June  8,  2015,  Shabaka  Shakur 
joined  the  ranks  of  prisoners  wrongfully 


convicted  by  Scarcella’s  malfeasance  to  be 
freed  from  prison.  State  Supreme  Court 
Justice  Desmond  A.  Green  ordered  a new 
trial,  but  DA  Thompson  announced  he 
would  not  pursue  the  case,  concluding  that 
the  death  of  the  state’s  main  eyewitness 
and  the  investigation  into  Scarcella  meant 
his  office’s  ability  to  retry  Shakur  had  been 
“compromised.” 

Scarcella  had  testified  at  trial  that 
Shakur  confessed.  But  Shakur,  50,  main- 
tained during  his  27  years  in  prison  that 
he  never  made  such  a confession.  Scarcella 
could  not  produce  any  handwritten  notes  to 
back  up  the  typewritten  confession,  which 
Shakur  had  not  signed. 

Among  the  more  controversial  cases 
involving  Scarcella  was  that  of  Sundhe 
Moses,  who  had  been  convicted  of  kill- 
ing 4-year-old  Shamone  Johnson,  gunned 
down  at  a Brownsville,  New  York  play- 
ground by  a group  of  men  who  opened 
fire.  Moses  had  supposedly  confessed  to 
the  murder,  but  during  his  1997  trial  he 
claimed  that  a detective  wrote  the  confes- 
sion while  Scarcella  beat  and  choked  him 
to  force  him  to  sign  it. 

At  his  first  hearing  before  the  New 
York  State  Board  of  Parole  in  2011,  Moses 
accepted  responsibility  for  the  crime  and 
apologized.  But  when  news  of  the  Scar- 
cella investigation  broke,  Moses  sought 
the  help  of  26-year-old  attorney  Leah  M. 
Busby,  who  tracked  down  Sharron  Ivory, 
the  victim’s  cousin  and  a key  witness  to  the 
playground  shooting. 

Ivory,  who  was  serving  time  for  an 
unrelated  homicide,  recanted  his  testimony, 
telling  Busby,  and  then  investigators  from 
the  district  attorney’s  office,  that  detectives 
had  coached  him  on  who  to  identify  and 
told  him  to  alter  his  account  of  the  killing 
to  fit  the  information  that  police  fed  him, 
such  as  the  type  of  gun  that  was  used. 

“I  sent  in  a notarized  affidavit  with 
an  apology  to  this  man  for  lying  on  him 
and  helping  a dirty  cop  taking  this  man’s 
life  from  him,”  Ivory  wrote  to  the  Board 
of  Parole.  Busby  also  sent  the  Board  an 
affidavit  from  one  of  the  participants  in 
the  crime  who  was  acquitted,  professing 
Moses’  innocence.  Moses  was  paroled  on 
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Nebraska  County  Corrections  Officials  Fired 


October  31, 2013. 

Lance  Ogiste,  the  prosecutor  who  had 
tried  the  case,  opposed  his  release. 

“While  this  conviction  is  in  fact  un- 
der review,  there  is  no  reason  to  grant  the 
inmate’s  present  application  for  parole,” 
Ogiste  remarked.  “It  should  be  noted  that 
the  detective  who  the  inmate  claims  coerced 
his  confession  was  not  one  of  the  detectives 
to  whom  the  confession  was  made.” 

“Saying  ‘I’m  not  going  to  admit  to 
something  I did  not  do’  and  tell  the  truth 
is  the  glamorous  thing  and  the  moral  thing, 
because  you  want  to  believe  the  truth  will 
prevail,”  said  Moses.  “But  what’s  going  to 
get  you  home?  I wrestled  with  that  so  bad.” 

“I  was  so  happy  when  I talked  to 
[Moses],  and  when  I talked  to  his  mother 
is  when  I started  to  cry,”  Busby  stated.  “She 
has  been  praying  for  this  for  a long,  long 
time.  This  has  just  killed  her.” 

“I’m  forgiving,  but  I’m  also  angry,” 
Moses  said  the  day  after  he  was  released 
on  parole.  “I  lost  a lot  of  time  in  prison.” 
He  has  since  asked  a court  to  throw  out 
his  conviction. 

Ex-detective  Scarcella  has  repeatedly 
denied  any  wrongdoing,  most  recently  dur- 
ing an  October  2015  court  hearing  in  the 
case  of  John  D.  Bunn,  the  co-defendant  of 
exoneree  Rosean  Hargrave.  At  the  hearing, 
Scarcella  was  unable  to  explain  why  Bunn, 
who  served  16  years  in  prison,  had  initially 
been  arrested.  Fi 

Sources:  The  New  York  Times,  www.nydaily- 
news.  com,  www.  newser.  com,  www.  villagevoice. 
com,  www.thegrio.com,  New  York  Post 


Hall  County,  Nebraska  corrections 
director  Fred  Ruiz  and  assistant  di- 
rector Jimmy  Vann  were  fired  on  August 
20,  2015  after  the  county  board  met  with 
special  investigators  hired  to  review  man- 
agement and  operational  concerns  at  the 
Hall  County  jail. 

The  investigation  began  after  long-time 
jail  Sgt.  Debb  Rea  retired  and  submitted  a 
letter  describing  her  concerns  about  the 
facility  to  board  members.  She  wrote  that 
she  was  forced  to  step  down  due  to  illegal 
conduct  at  the  jail;  following  four  hours 
of  closed-door  meetings,  Ruiz  and  Vann 
were  relieved  of  their  duties.  Four  former 
jail  employees,  with  71  years  of  combined 
experience,  attended  the  board  meetings  to 
show  their  support,  all  saying  they  had  left 
their  jobs  due  to  management  issues  under 
Ruiz  and  Vann. 

One  of  the  employees  said  Ruiz  had 
told  him  that  in  order  to  get  ahead  he  would 
have  to  “kiss  the  ring.”  Another  former 
worker  alleged  that  under  the  leadership  of 
Ruiz  and  Vann,  the  jail  had  become  a “good 
old  boys’  club.” 

Randy  Houser,  who  was  appointed 
interim  director  at  the  jail  after  Ruiz  and 
Vann  were  terminated,  quit  only  a week 
after  he  was  hired  on  August  26,  2015; 
he  was  to  serve  for  three  to  six  months 
while  a search  for  a permanent  director 
was  conducted. 

An  anonymous  letter  sent  to  the  board 
questioned  Houser’s  management  style 
in  light  of  the  fact  that  his  son  is  serving 


a life  sentence  for  first-degree  murder. 
Houser  denied  that  his  son’s  incarcera- 
tion affected  his  ability  to  act  as  the  jail’s 
interim  director. 

“I  believe  I have  more  insight  than  the 
average  person  who  doesn’t  have  a family 
member  that’s  incarcerated,  but  it  doesn’t 
change  my  attitude,”  he  said. 

The  county’s  search  for  a replacement 
jail  director  continues. 

Sources:  www.kearneyhub.com,  Associated 
Press 


Help  The  Marshall  Project 
investigate  cancer  in  prison 

Are  you  an  Arizona  prisoner  under  the 
age  of  50  diagnosed  with  cancer  in 
prison  or  shortly  after  release?  The 
Marshall  Project,  a nonprofit 
newsroom,  wants  to  hear  about  your 
experience.  In  your  letter,  please  make 
sure  to  include:  What  type  of  cancer 
you  had,  how  old  you  were  at 
diagnosis,  what  facility  you  were  in,  the 
best  way  to  contact  you,  anything  else 
you'd  like  to  tell  us  about  your  story. 

We  won't  publish  without  your 
permission.  Send  your  letters  to:  Beth 
Schwartzapfel,  The  Marshall  Project 
(AZ/PLN  callout),  156  West  56th 
Street,  suite  701,  New  York,  NY  10109 
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Idaho:  FBI  Declines  to  Press  Criminal  Charges 
against  CCA  for  Falsified  Staffing  Records 


The  FBI  will  not  pursue  criminal 
charges  following  a 15-month  inves- 
tigation into  allegations  that  the  nation’s 
largest  for-profit  prison  company,  Cor- 
rections Corporation  of  America  (CCA), 
understaffed  the  Idaho  Correctional  Center 
and  falsified  records  to  hide  thousands  of 
hours  of  vacant  shifts,  which  resulted  in 
increased  levels  of  violence  at  the  facility 
“The  FBI’s  detailed  and  thorough 
investigation  did  not  produce  evidence  of 
a federal  criminal  violation,”  U.S.  Attorney 
Wendy  J.  Olson  announced  on  May  22, 
2015.  “Rather,  the  evidence  showed  that 
the  false  entries  and  understaffing  could  be 
attributed  only  to  relatively  low-level  CCA 
employees.” 

“No  evidence  obtained  during  the  in- 
vestigation showed  that  any  CCA  employee 
at  the  assistant  warden  level  or  above  par- 
ticipated in  creating  the  falsified  rosters,  or 
affirmatively  knew  that  rosters  were  falsified 
at  the  time  they  were  falsified,”  she  continued. 
“Likewise,  no  evidence  showed  that  the  false 
entries  were  made  by  the  low-level  employees 
with  the  intent  to  defraud  the  state  of  Idaho 
of  money  or  property,  as  is  required  under  the 
federal  criminal  fraud  statutes.” 

Olson  said  the  FBI  probe  also  deter- 
mined that  no  officials  with  the  Idaho  State 
Police,  the  governor’s  office  or  the  Idaho 
Department  of  Correction  (IDOC)  made 
any  attempt  to  interfere,  block  or  influence 
the  investigation.  She  noted  that  miscom- 
munication  was  to  blame  for  creating  the 
appearance  of  malfeasance  by  state  officials. 

“The  evidence  shows  a series  of 
miscommunications  and  uncorrected  as- 
sumptions that  led  to  incorrect  reports 
in  the  media  and  incorrect  statements  in 
related  civil  federal  court  proceedings  that 
the  Idaho  State  Police  were  conducting  a 
criminal  investigation,  when  in  fact  they 
were  not,”  Olson  declared. 

The  FBI  initiated  its  investigation  in 
March  2014  to  determine  whether  CCA 
or  its  employees  had  defrauded  the  State 
of  Idaho  by  falsifying  staffing  hours  and 
understaffing  shifts  at  the  Idaho  Correc- 
tional Center  (ICC)  from  2008  to  early 
2014.  Idaho  Governor  Butch  Otter  had 
ordered  the  Idaho  State  Police  to  conduct 
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its  own  investigation  a year  earlier,  but 
the  department  bowed  out  to  avoid  any 
potential  conflict  of  interest  after  meeting 
with  the  FBI. 

CCA  agreed  in  February  2014  to  pay 
II  million  to  reimburse  the  state  for  the  fal- 
sified staffing  hours  at  ICC.  A2013  forensic 
audit  by  KPMG,  a company  hired  by  the 
state,  found  that  CCA  had  breached  its  129 
million  annual  contract  to  operate  ICC  by 
failing  to  staff  the  2,080-bed  facility  during 
the  prior  year  by  more  than  26,000  hours. 

Almost  4,500  of  those  hours  had  been 
double-booked  according  to  the  KPMG 
audit,  which  meant  “one  or  more  CCA 
employees  were  listed  as  holding  multiple 
posts  in  a mutually  exclusive  manner,  i.e. 
they  would  not  have  been  in  both  places  at 
the  same  time.” 

About  8,700  hours  were  filled  by 
CCA  employees  who  were  not  guards, 
while  almost  10,000  hours  were  entirely 
unstaffed  because  a guard  either  showed 
up  late  for  a shift  or  left  early.  In  all,  the 
understaffed  guard  posts  amounted  to  500 
hours  per  week,  and  were  equivalent  to  six 
missing  shift  positions  every  day,  the  audit 
determined. 

Even  worse,  according  to  KPMG, 
those  figures  were  based  on  a “conservative 
approach”  to  the  audit,  which  may  have 
understated  “the  number  of  hours  that 
could  potentially  be  identified  as  unstaffed 
using  the  criteria  provided  to  [KPMG]  by 
the  Idaho  DOC.” 

CCA  disputed  the  audit  findings,  argu- 
ing the  figures  were  inflated.  In  a five-page 
response,  the  company  said  KPMG’s  review 
was  “characterized  by  a number  or  errors, 
faulty  assumptions,  misunderstandings  of 
the  contract,  and  other  flaws.” 

In  paying  the  II  million  settlement, 
CCA  sought  to  conclude  the  matter.  In  re- 
turn, Governor  Otter  agreed  the  state  would 
waive  its  right  to  sue  over  the  understaffing 
and  falsified  records  at  ICC. 

“We’ve  worked  openly  with  the  state 
toward  resolution  and  have  reached  one 
that  they  agree  makes  the  taxpayers  whole,” 
CCA  spokesman  Steven  Owen  wrote  in  an 
email  to  the  Associated  Press. 

The  American  Civil  Liberties  Union, 


meanwhile,  was  not  satisfied  with  the  settle- 
ment. “Idaho  taxpayers  have  been  cheated 
out  of  potentially  millions  of  dollars,  and 
who  knows  for  how  long,”  the  ACLU  of 
Idaho  said  in  a statement  after  submitting 
an  open  records  request  to  the  Idaho  State 
Police,  the  corrections  department  and  the 
governor’s  office  for  “everything  related 
to  how  the  settlement  of  II  million  was 
reached  with  [CCA].” 

Several  years  earlier,  the  ACLU  had 
filed  suit  against  CCA  on  behalf  of  prison- 
ers at  ICC,  which  had  become  known  as  a 
“gladiator  school”  due  to  rampant  violence. 
[See:  PLN,  Feb.  2012,  p.30].  The  ACLU 
claimed  the  extreme  level  of  violence  cre- 
ated unconstitutional  conditions  at  the 
facility. 

CCA  settled  the  case  by  agreeing  to 
increase  staffing  levels  to  comply  with  its 
contract  with  the  state,  but  on  June  11, 
2013  the  ACLU  moved  the  federal  district 
court  for  a show  cause  hearing  due  to  CCA’s 
“significant  and  persistent”  violations  of 
the  settlement  by  falsifying  ICC  staffing 
records.  [See:  PLN,  Oct.  2013,  p.28]. 

“We  now  know  ...  that  CCA  reduced 
security  staffing  by  thousands  of  hours  and 
falsified  its  reports  to  hide  these  violations, 
all  the  while  reaping  undeserved  profits 
by  not  providing  the  staff  it  was  paid  to 
provide,”  the  ACLU  stated  in  its  motion, 
which  was  supported  in  part  by  an  affidavit 
from  CCA  employee  Susan  Fry,  who  ac- 
cused IDOC  officials  of  failing  to  properly 
monitor  the  company’s  contract. 

“It  appears  to  me  that  the  IDOC 
Compliance  Monitors  either  were  delib- 
erately ignoring  daily  violations  of  staffing 
requirements,  or  their  supervisors  at  IDOC 
are,  because  ICC  violates  staffing  require- 
ments daily  that  have  to  be  apparent  to  the 
Monitors,”  Fry  stated. 

“Employees  were  being  placed  on 
the  shift  schedule  who  were  not  present 
within  the  building  or  who  were  actually 
working  in  other  areas  and  in  some  cases 
were  no  longer  employees  of  CCA,”  said 
T.J.  Angstman,  an  attorney  representing 
ICC  prisoners.  “This  was  being  done  to 
fraudulently  show  the  State  of  Idaho  that 
ICC  was  fully  staffed  when  in  fact  it  was 
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not  and  to  hide  culpability  for  the  injuries 
suffered  by  the  plaintiffs.” 

CCA  admitted  that  some  of  its  ICC 
employees  had,  indeed,  falsified  staffing 
records  for  six  months  during  2012.  [See: 
PLN,  May  2013,  p.22] . However,  the 
company  downplayed  the  extent  of  the 
fraud,  stating  only  that  “there  were  some 
inaccuracies.”  CCA  chief  of  security  Shane 
Jepsen  and  assistant  chief  of  security  Daniel 
Melody  were  fired  in  connection  with  the 
falsified  records,  though  they  claimed  they 
were  scapegoats.  According  to  documents 
obtained  by  the  Associated  Press,  Idaho 
prison  officials  had  been  aware  since  at  least 
2010  that  CCA  was  violating  its  contract 
by  understaffing  ICC. 

On  September  16, 20 13,  federal  district 
court  judge  David  O.  Carter  held  CCA 
in  contempt  for  violating  the  terms  of 
the  settlement  agreement  in  the  ACLU’s 
lawsuit.  Five  months  later  the  company 
was  ordered  to  pay  $349,018.52  in  attor- 
ney’s fees  and  costs  in  the  case.  See:  Kelly 
v.  Wengler,  U.S.D.C.  (D.  Idaho),  Case  No. 
l:ll-cv-00185-S-EJL. 

The  State  of  Idaho  took  over  operations 
at  ICC  on  July  1, 2014,  although  the  state 
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still  houses  some  of  its  prisoners  at  a CCA- 
operated  facility  in  Colorado.  According  to 
an  August  2015  news  report,  Shane  Bauer, 
an  investigative  reporter  with  Mother  Jones 
magazine,  has  filed  a Freedom  of  Infor- 
mation Act  suit  against  the  FBI,  seeking 
documents  related  to  the  agency’s  lengthy 
investigation  into  CCA’s  falsified  staffing 
records  at  ICC. 

Sources:  www.Jbi.gov;  www.idahostates- 
man.com;  Associated  Press;  www. spokesman, 
com;  www.blogs.barrons.com;  “Report:  Idaho 
Department  of  Corrections KPMG  (Dec. 
1 9, 2013 );  www.  washingtonpost.  com;  www. 
sfgate.com;  www.seattlepi.com;  www.court- 
housenews.  com 
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Obama  Administration  Promises  Transparency  but 
Vigorously  Prosecutes  Whistleblowers 


In  2009,  President  Barack  Obama 
promised  a more  transparent,  whis- 
tleblower-friendly government.  Obama 
claims  he  delivered  on  that  promise  with 
his  November  27,  2012  signing  of  the 
Whistleblower  Protection  Enhancement 
Act,  especially  since  he  issued  a White 
House  policy  directive  to  executive  branch 
agencies  extending  the  Act  to  include  secu- 
rity and  intelligence  workers,  positions  not 
included  in  the  original  legislation. 

But  what  the  Obama  administration 
has  done  is  just  the  opposite:  vigorous 
prosecutions  of  at  least  eight  whistleblowers 
or  leakers  under  the  1917  Espionage  Act, 
more  than  double  that  of  all  other  presi- 
dents combined.  According  to  American 
Civil  Liberties  Union  legislative  counsel 
Gabe  Rottman,  “The  Obama  administra- 
tion has  secured  526  months  of  prison  time 
for  national  security  leakers,  versus  only  24 
months  total  jail  time  for  everyone  else  since 
the  American  Revolution.” 

Another  aspect  of  the  administration’s 
war  on  whistleblowers  is  a double  standard 
- while  all  of  the  prison  time  has  been 
imposed  on  lower-level  employees,  high- 
ranking  and  well-connected  officials  who 
have  also  leaked  sensitive  national  security 
information  have  not  faced  jail  time  or  had 
their  reputations  ruined. 

Perhaps  the  most  glaring  example  is 
the  case  of  General  David  Petraeus,  the 
celebrated  Army  officer  and  former  CIA 
director  who  remains  an  advisor  to  the 
Obama  administration  on  the  war  against 
the  Islamic  State.  On  March  3,  2015,  Pe- 
traeus pleaded  guilty  to  one  misdemeanor 
count  of  disclosing  classified  information; 
the  following  month  he  was  sentenced  in 
federal  court  to  two  years’  probation  and  a 
$100,000  fine  for  disclosing  information  that 
included  the  names  of  covert  operatives  to 
his  mistress,  then  lying  about  it  to  the  FBI. 

Then  there’s  Leon  Panetta,  the  former 
Congressman,  CIA  director  and  Secretary 
of  Defense,  who’s  spending  his  retirement 
on  his  walnut  farm  in  California  instead 
of  in  prison.  Panetta  was  responsible  for 
revealing  secrets  about  the  U.S.  raid  that 
killed  al-Qaeda  leader  Osama  bin  Laden 
in  2011  to  filmmaker  Mark  Boal,  producer 


by  Matt  Clarke 

of  the  movie  Zero  Dark  Thirty.  Boal  was  al- 
lowed to  attend  a secret  speech  that  Panetta 
gave  at  the  CIA’s  headquarters  less  than  two 
months  after  the  raid,  in  which  the  former 
director  revealed  “the  unit  that  conducted 
the  operation  and  identified  the  ground 
commander  by  name,”  according  to  a report 
prepared  by  the  Inspector  General  for  the 
Department  of  Defense. 

The  Inspector  General’s  report  also 
named  a key  figure  who  facilitated  coopera- 
tion between  the  Obama  administration 
and  the  filmmakers:  Michael  Vickers,  who, 
as  Under  Secretary  of  Defense  for  Intel- 
ligence, was  the  Pentagon’s  senior  civilian 
intelligence  official.  Vickers  also  escaped 
prosecution  for  his  role  in  meeting  repeat- 
edly with  Boal  and  Kathryn  Bigelow,  the 
film’s  director,  and  providing  them  with  the 
name  of  a “special  operations  planner”  who, 
he  said,  “can  probably  give  you  everything 
you  would  want”  about  the  bin  Laden  raid. 

Critics  have  been  quick  to  point  out 
that  the  Whistleblower  Protection  En- 
hancement Act  prohibits  retaliation  and 
prosecution  of  government  employees  only 
for  reporting  alleged  waste,  fraud  or  abuse 
through  official  channels.  In  practice,  how- 
ever, that  can  mean  reporting  the  allegations 
to  the  very  people  involved  in  the  alleged 
misdeeds.  The  law  provides  no  protection 
for  government  officials  who  discuss  their 
concerns  with  members  of  the  media,  and 
the  Obama  administration  has  gone  after 
such  whistleblowers  with  a vengeance. 

Jesselyn  Radack,  national  security  and 
human  rights  director  for  the  Government 
Accountability  Project,  called  the  Obama 
administration’s  prosecutions  under  the 
Espionage  Act  “selective  and  vindictive.” 

“He  was  elected  on  a platform  of 
transparency  and  openness  and  a platform 
in  which  he  praised  whistleblowers,”  said 
Radack.  “Not  only  has  he  not  carried 
through  on  whistleblower  promises , but  he’s 
gone  one  step  further  and  is  prosecuting.” 

John  Kiriakou  became  the  first  CIA 
agent  ever  convicted  and  imprisoned  for 
disclosing  information  to  the  press  when  he 
was  sentenced  in  January  2013  to  2Vi  years 
for  blowing  the  whistle  on  the  use  of  torture 
against  terrorism  suspects  during  the  Bush 


administration,  and  for  providing  a freelance 
reporter  with  the  name  of  an  agent  who 
used  waterboarding  to  interrogate  prisoners. 
That  information  was  never  published,  but 
Kiriakou  was  sent  to  a federal  prison  in  Lo- 
retto,  Pennsylvania  and  spent  the  last  three 
months  of  his  sentence  under  house  arrest. 

“I  would  do  it  all  over  again,”  Kiriakou 
told  Democracy  Now  after  torture  was  ostensi- 
bly outlawed  by  the  U.  S.  government.  “I  regret 
giving  out  the  name”  of  the  agent,  he  stated 
just  days  before  he  was  sentenced.  “It  was  a 
momentary  lapse  in  judgment.  But  I don’t 
regret  whistleblowing  on  waterboarding.” 

Kiriakou  maintained  that  the  cul- 
ture of  the  CIA  was  not  open  to  internal 
whistleblowing  during  the  post-911  Bush 
administration. 

“It  was  so  militant, ”he  said.  “If  you  weren’t 
part  of  the  solution,  you  were  part  of  the  prob- 
lem. It  was  unspoken,  but  clearly  out  there.” 

Former  senior  National  Security 
Agency  employee  Thomas  Drake  was  also 
prosecuted  by  the  Obama  administration, 
for  a disclosure  to  the  press  that  occurred 
during  the  Bush  presidency.  He  was  charged 
with  ten  felony  counts  for  allegedly  shar- 
ing information  about  inefficiencies  and 
cost  overruns  in  a later-abandoned  NS  A 
surveillance  program  with  a reporter  for  the 
Baltimore  Sun.  The  government’s  case  col- 
lapsed just  before  trial  and  Drake  agreed  to 
plead  guilty  to  a misdemeanor  in  exchange 
for  the  dismissal  of  all  other  charges. 

Drake  said  the  administration’s  failed 
pursuit  of  his  prosecution  was  deliberate, 
with  the  intent  to  “make  me  an  object  les- 
son and  to  send  the  most  chilling  message” 
to  other  potential  whistleblowers.  Ada- 
mant in  his  denial  of  disclosing  classified 
information,  Drake  said  the  prosecution 
nonetheless  “bankrupted,  blacklisted  and 
blackballed”  him,  turning  him  into  “dam- 
aged goods.”  He  said  defending  against  an 
Espionage  Act  prosecution  can  cost  over 
a million  dollars  and  is  effectively  career- 
ending, even  if  the  defense  is  successful. 

“It’s  important  to  understand  what  is 
going  on  in  this  country  - the  government 
has  criminalized  whistleblowing,”  said 
Drake,  55,  formerly  a $155,000-a-year  NSA 
employee  who  now  works  at  an  Apple  store. 
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“The  two  biggest  scandals  of  the  Bush 
administration  in  terms  of  constitutional 
violations  [were]  the  use  of  torture  and  ren- 
ditions, and  secret  surveillance  - and  the  only 
two  people  to  date  who  have  been  charged 
in  connection  with  those  scandals  are  myself 
and  John  Kiriakou,”  Drake  noted,  pointing 
out  that  no  one  has  ever  been  charged  for 
torturing  suspects  or  conducting  illegal  sur- 
veillance. “That  should  tell  you  something 
about  how  hard  the  Obama  administration 
is  going  to  protect  those  programs.” 

In  2009,  former  FBI  contractor  and 
attorney  Shamai  Leibowitz,  who  ran  a per- 
sonal blog  called  “Pursuing  Justice, ’’pleaded 
guilty  to  providing  classified  information 
to  another  blogger;  he  was  sentenced  to  20 
months  in  federal  prison. 

“During  the  course  of  my  work  I came 
across  wrongdoings  that  led  me  to  conclude 
this  is  an  abuse  of  power  and  a violation  of 
the  law,”  he  said.  “I  reported  these  violations 
to  my  superiors  at  the  FBI  who  did  nothing 
about  them.  Thereafter,  to  my  great  regret, 
I disclosed  the  violations  to  a member  of 
the  media.” 

Former  State  Department  intelligence 
analyst  Stephen  J.  Kim  was  sentenced  to  13 
months  in  prison  after  pleading  guilty  to 
charges  that  he  leaked  details  about  North 
Korea’s  nuclear  program  to  Fox  News 
reporter  James  Rosen  in  June  2009.  The 
Obama  administration  alleged  that  Kim 
spoke  with  Rosen  about  how  North  Korea 
might  react  to  a UN  resolution  condemning 
its  nuclear  tests,  then  lied  to  the  FBI  when 
asked  about  the  conversation  and  whether 
he  had  a continuing  relationship  with  Rosen. 


“To  be  accused  of  doing  something 
harmful  to  the  U.S.  national  interest  is 
something  I can’t  comprehend,”  said  Kim, 
45,  who  met  Rosen  at  a press  briefing  that 
Kim’s  superiors  had  him  host.  “Your  repu- 
tation is  shot  and  there  is  such  a sense  of 
shame  brought  on  the  family.”  Kim  insisted 
he  had  revealed  details  of  North  Korea’s 
nuclear  program  to  make  the  American 
public  aware  of  the  nature  of  the  threat 
posed  by  the  South  Asian  nation. 

Former  U.S  Army  intelligence  ana- 
lyst Chelsea  Manning,  formerly  known 
as  Bradley  Manning,  is  serving  a 35-year 
prison  sentence  for  uploading  confidential 
files  to  which  she  had  access  at  a military 
base  in  Iraq  to  WikiLeaks,  an  Internet  site 
for  whistleblowers.  “When  I chose  to  dis- 
close classified  information,  I did  so  out  of 
a love  for  my  country  and  a sense  of  duty 
to  others,”  Manning  said  at  her  sentencing. 
Supporters  have  argued  that  the  disclosures 
actually  helped  inspire  democratic  uprisings 
in  the  Arab  world. 

In  November  2013,  Donald  Sachtle- 
ben,  55,  a former  FBI  agent,  was  sentenced 
to  over  three  years  in  federal  prison  for 
disclosing  confidential  information  to  a 
reporter  with  the  Associated  Press.  The 
AP  ran  a story  using  the  information,  con- 
cerning a U.S.  operation  in  Yemen,  which 
resulted  in  an  investigation  and  charges  filed 
against  Sachtleben.  Prosecutors  denied  that 
he  had  acted  “as  any  kind  of ‘whistleblower.”’ 

Ex-CIA  officer  Jeffrey  Sterling  was 
sentenced  on  May  11, 2015  to  42  months 
in  prison  following  his  conviction  on  nine 
felony  charges,  including  seven  counts 


of  espionage.  The  Obama  administration 
accused  Sterling  of  leaking  details  about 
a botched  CIA  operation  to  feed  false  in- 
formation about  nuclear  technology  to  Iran 
to  Pulitzer  Prize-winning  New  York  Times 
reporter  James  Risen,  who  wrote  about  the 
failed  gambit  in  his  book  State  of  War.  The 
only  proof  that  prosecutors  presented  was 
metadata  which  showed  Sterling  and  Risen 
had  spoken  on  the  phone,  but  did  not  dem- 
onstrate the  content  of  their  conversations. 

One  of  the  few  well-known  whistle- 
blowers who  leaked  sensitive  government 
information  but  has  not  been  convicted  is 
Edward  Snowden,  a former  CIA  employee 
who  in  2013  released  documents  related 
to  surveillance  programs  conducted  by  the 
National  Security  Agency.  But  the  lack  of 
a conviction  is  only  because  Snowden  fled 
the  U.S.  and  was  granted  asylum  in  Russia; 
he  faces  charges  of  violating  the  Espionage 
Act  and  theft  of  government  property  if 
he  returns. 

According  to  Radack,  government  em- 
ployees are  rebelling  against  excessive  and 
unnecessary  classification  of  information 
that  is  considered  embarrassing  but  is  not 
a matter  of  national  security. 

“They  see  war  crimes,  crimes  against 
humanity,  illegal  domestic  surveillance  of 
Americans,  and  it’s  all  being  protected 
under  the  guise  of  secrecy  and  classification 
when,  in  reality,  that  stuff  should  totally  be 
in  the  public  domain,”  she  said. 

Supporters  of  the  Obama  administra- 
tion’s prosecution  of  Espionage  Act  cases 
have  argued  the  leaks  caused  harm  to  na- 
tional security  interests,  but  critics  question 
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Prosecuting  Whistleblowers  (cont.) 


that  claim. 

“In  all  these  cases  the  government  has 
claimed  that  the  U.S.  has  been  harmed  in 
some  way,  though  they  never  articulated 
how,”  Radack  observed.  “It’s  purely  a lot  of 
fear  mongering  that  we  see  in  these  cases. 
No  identifiable  harm  has  ever  been  claimed 
by  the  government  as  a result  of  these  ... 
disclosures.” 

Complicating  the  equation  is  the 
frequent  use  by  the  White  House  of  autho- 
rized leakers  who  plant  stories  in  the  press 
disclosing  classified  information  with  the 
Obama  administration’s  approval. 

“All  whistleblowers  might  be  considered 
leakers,  but  all  leakers  aren’t  whistleblow- 
ers,” according  to  Joe  Newman,  spokesman 
for  the  Project  on  Government  Oversight 
(POGO),  an  organization  that  worked  13 
years  for  the  passage  of  the  Whistleblower 
Protection  Enhancement  Act.  “Prosecutors 
will  label  someone  a leaker  to  frame  them  in 
a bad  light  when  in  fact  that  person  should 
be  considered  a whistleblower  and  deserves 
protection  under  the  law.” 

“The  government  is  going  after  the 
messenger  when  they  should  be  concerned 
about  what  these  people  are  saying,” 
Newman  continued.  “The  overreaction  to 
WikiLeaks  has  influenced  what  we’ve  seen 
...  under  the  Obama  administration,  which 
has  been  a little  heavy-handed  in  the  use  of 
the  Espionage  Act.” 

“There’s  a problem  with  prosecutions 
that  don’t  distinguish  between  bad  people 
- people  who  spy  for  other  governments, 
people  who  sell  secrets  for  money  - and 
people  who  are  accused  of  having  conver- 
sations and  discussions,”  added  attorney 
Abba  Lowell,  who  represented  Stephen 
Kim  and  maintains  that  Kim  falls  into  the 
latter  group. 

John  Kiriakou  summed  up  his  view 
of  the  Obama  administration’s  attitude 
towards  whistleblowers  in  a May  23, 
2015  article  he  penned  for  Foreign  Policy 
in  Focus. 

“The  message  is  clear:  If  you  go  public 
with  evidence  of  government  malfeasance, 
you  must  prepare  yourself  for  the  worst. 
The  Justice  Department  will  spend  millions 
of  taxpayer  dollars  to  ruin  you  financially, 
personally,  and  professionally  - and  to  make 
an  example  of  you  in  the  media.” 

Kiriakou,  author  of  The  Reluctant  Spy: 


My  Secret  Life  in  the  CIA’s  War  on  Terror ; 
was  the  keynote  speaker  at  Prison  Legal 
News’25th  Anniversary  celebrations  held  in 
Seattle,  Washington  on  November  9, 2015 
and  in  New  York  City  on  December  1. 


SEVERAL  LAWSUITS  AGAINST  THE  SELF- 
proclaimed  “nation’s  largest  prisoner 
extradition  company  and  one  of  the  larg- 
est international  transporters  of  detainees” 
have  cast  a harsh  light  on  a contractor 
hired  to  fulfill  the  traditional  government 
role  of  transporting  prisoners  from  place 
to  place.  Critics  say  it’s  an  example  of  what 
can  happen  when  public  agencies  turn  to 
private-sector,  profit-driven  companies  in 
an  effort  to  trim  budgets. 

In  a lawsuit  filed  on  May  29,  2015 
in  the  U.S.  District  Court  for  the  Middle 
District  of  Pennsylvania,  former  prisoner 
Darren  Richardson  claims  he  was  the  vic- 
tim of  “outrageous  conduct”  at  the  hands 
of  Nashville,  Tennessee-based  Prisoner 
Transportation  Services  of  America,  LLC 
(PTS).  The  suit  alleges  violations  of  his 
Eighth  and  Fourteenth  Amendment  rights, 
as  well  as  negligence,  assault  and  battery, 
and  intentional  infliction  of  emotional  dis- 
tress. Richardson  says  he  suffered  possibly 
permanent  damage  as  a result  of  the  trans- 
port company’s  failure  to  provide  humane 
treatment  and  medical  care. 

According  to  his  complaint,  Rich- 
ardson was  arrested  in  his  home  state  of 
Florida  in  May  2013  for  failing  to  pay 
1250  to  the  Court  of  Common  Pleas  in 
Pike  County,  Pennsylvania  after  complet- 
ing probation  in  that  state.  He  was  held  in 
a Florida  jail  until  PTS  picked  him  up  to 
be  extradited  to  Pennsylvania. 

Over  the  course  of  the  approximately 
10-day  trip,  Richardson  “did  not  go  to 
the  bathroom  in  any  fashion  for  six  days, 
and  did  not  eat  anything  for  four  days,” 
the  complaint  states.  “At  one  point,  Mr. 
Richardson  was  given  an  empty  food  bag. 
Upon  entering  the  transport  bus,  Plaintiff 
was  asked  by  the  Sergeant  for  his  jewelry  in 
return  for  a pleasant  ride.  Plaintiff  refused 
to  give  up  his  j ewelry,  and  in  turn  was  given 
no  food.” 

Richardson  claims  that  one  guard  held 


Sources:  Associated  Press , www.abcnews. 
go.com,  www.bloomberg.com,  www.theguard- 
ian.com,  www.washingtonsblog.com,  www. 
democracynow.org,  www.juancole.com,  www. 
americanbar.org,  www.fas.org 


a shotgun  to  his  head  and  others  verbally 
abused  him  and  other  prisoners  on  the  bus. 
The  suit  says  he  witnessed  PTS  guards  tak- 
ing debit  cards  from  prisoners  and  using 
them  at  gas  stations  to  buy  cigarettes  and 
other  items. The  guards  also  hassled  an  older 
prisoner  for  his  Social  Security  money  in 
order  to  purchase  cigarettes.  At  one  point, 
the  complaint  alleges,  a guard  urinated  on 
Richardson. 

The  lawsuit  claims  that  as  a result  of 
his  treatment  and  restraints,  Richardson 
was  unable  to  walk  or  stand,  and  that  his 
legs  were  purple  from  the  knees  down 
and  his  feet  were  black  when  he  finally 
arrived  at  the  Pike  County  Correctional 
Facility. 

“Defendants  made  conscious  deci- 
sions to  either  act  or  fail  to  act  causing  ... 
Richardson  to  suffer  great  physical  pain 
and  anguish,  a severe  shock  to  the  nervous 
system,  humiliation  and  embarrassment, 
severe  emotional  distress,  permanent 
disability  and  lost  future  income  and  ul- 
timately Post  Traumatic  Stress  Disorder,” 
the  lawsuit  states. 

On  October  27,  2015,  a federal 
magistrate  judge  recommended  that  the 
defendants’  motion  to  dismiss  be  granted 
in  part  and  denied  in  part.  The  case  re- 
mains pending.  See:  Richardson  v.  Prisoner 
Transportation  Services  of  America,  U.S.D.C. 
(M.D.  Penn.),  Case  No.  3:15-cv-01061- 
ARC-JFS. 

While  Richardson’s  lawsuit  may  be  one 
of  the  more  recent  filed  against  PTS,  it  does 
not  raise  the  most  serious  claims  against 
the  company.  Denise  Isaacs,  54,  died  dur- 
ing a September  2014  PTS  transport  from 
Kentucky  to  South  Florida  on  a probation 
violation;  she  suffered  from  mental  health 
problems  and  was  experiencing  hallucina- 
tions and  refusing  to  eat  prior  to  the  trip, 
and  died  crammed  into  a van  with  10  other 
prisoners.  When  PTS  guards  discovered 
she  was  unresponsive,  they  first  called  the 
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company’s  headquarters  before  calling  911. 

Another  lawsuit  filed  against  PTS  on 
July  10,  2014  also  alleged  mistreatment. 
According  to  the  complaint,  Texas  pris- 
oner Stephanie  Luna  “was  handcuffed  and 
shackled  and  placed  in  a small  sectioned  off 
area  of  the  van  which  had  no  air  condition- 
ing vents.  She  suffered  leg  cramps  and  knee 
pains  as  a result  of  being  in  a restricted  area 
for  an  extended  period  of  time.” 

Guards  in  the  van  provided  water  to 
Luna  and  two  other  prisoners  only  once 
during  the  two-day  trip  in  the  sweltering 
Texas  heat.  “During  the  entire  transport  in 
the  van,  plaintiff  was  offered  sodas  and  juice 
only,  not  water.  Plaintiff  was  so  dehydrated 
that  she  suffered  nose  bleeding....  There 
were  bottled  waters  in  the  van  but  plaintiff 


on  September  2,  2013.  Two  PTS  guards 
stopped  in  Wetherford,  Oklahoma  to  de- 
liver one  or  two  sick  prisoners  to  a hospital; 
they  left  the  keys  inside  with  the  van  run- 
ning so  the  remaining  eight  prisoners  could 
have  air  conditioning.  With  the  guards  in 
the  hospital,  two  of  the  unsupervised  pris- 
oners kicked  out  a partition  and  drove  off 

Police  found  the  abandoned  van  about 
a mile  away.  Six  of  the  prisoners  were  still 
inside,  but  two  - Lester  Burns  and  Mi- 
chael Coleman  - had  fled,  leaving  behind 
a 12-gauge  shotgun  that  was  in  the  vehicle. 
Coleman,  who  faced  assault  charges,  and 
Burns,  charged  with  failure  to  pay  child 
support,  were  later  apprehended  without 
incident.  [See:  PLN,  May  2014,  p.56] . 

“This  is  an  exam- 


transparency  and  accountability.” 

On  its  website,  PTS  boasts  of  its  effi- 
ciency: “We  can  move  your  prisoner  at  less 
cost  than  if  you  did  it  yourself.  Our  agents 
are  highly  trained  professionals.  Most 
have  military  and/or  criminal  justice  back- 
grounds and  have  worked  as  transportation 
agents  for  multiple  years.  We  stress  safety 
and  on-time  delivery/pickup. ’’The  company 
doesn’t  mention  its  history  of  escapes  and 
accidents,  or  the  fact  that  it  has  been  sued 
over  40  times  in  federal  court. 

Sources:  Miami  Herald,  Associated  Press, 
www.fox2now.  com,  www.  thinkprogress.  org, 
www.  courthousenews.  com,  www. prisoner- 
transport.  net 


was  denied  access  to  them  even  after  re- 
questing water.”  The  suit  also  alleged  PTS 
guards  ignored  repeated  requests  to  open 
a window  and  turn  air  vents  towards  the 
prisoners  being  transported.  The  case  settled 
in  April  2015  under  confidential  terms.  See: 
Luna  v.  PTS  of  America,  U.S.D.C.  (N.D. 
Tex.),  Case  No.  4:14-cv-00812-A. 

Then  there  was  the  escape  attempt  by 
prisoners  who  were  left  alone  in  a PTS  van 


pie  of  what  happens 
when  we  privatize 
functions  that  belong 
to  the  government,” 
said  Richard  Allen 
Smith,  a spokesman 
for  the  non-profit 
public  policy  group 
In  the  Public  Interest. 
“We  lose  two  things: 
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$49.95 


Disciplinary  Self-Help  Litigation  Manual,  Second  Edition 
Dan  Manville 

ISBN:  978-0-9819385-2-3  • Paperback,  368  pages 

The  Disciplinary  Self-Help  Litigation  Manual,  Second  Edition,  by  Dan  Manville,  is  the  third  in  a series  of  books  by  Prison 
Legal  News  Publishing.  It  is  designed  to  inform  prisoners  of  their  rights  when  faced  with  the  consequences  of  a 
disciplinary  hearing. This  authoritative  and  comprehensive  work  educates  prisoners  about  their  rights  throughout 
this  process  and  helps  guide  them  at  all  stages,  from  administrative  hearing  through  litigation.  The  Manual  is  an 
invaluable  how-to  guide  that  offers  step-by-step  information  for  both  state  and  federal  prisoners,  and  includes  a 
50-state  analysis  of  relevant  case  law  and  an  extensive  case  law  citation  index. 
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Brandon  Sample 

ISBN:  978-0-9819385-1-6  • Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of  books  by  Prison  Legal  News  Publishing 
designed  to  help  pro-se  prisoner  litigants  identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This 
book  is  an  invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts  have  granted  habeas  relief 
to  prisoners  whose  attorneys  provided  ineffective  assistance  of  counsel. 
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Author  Jon  Marc  Taylor's  third  edition  of  the  Prisoners'  Guerrilla  Handbook  to  Correspondence  Programs  in  the  United 
States  and  Canada  is  the  latest  version  of  this  unique  and  highly  successful  guidebook  for  the  prisoner-student.  This 
invaluable  tool  and  how-to  manual  provides  the  reader  with  step-by-step  instructions  to  find  the  appropriate  edu- 
cation program  for  correspondence  high  school,  vocational,  paralegal,  undergraduate  and  graduate  courses  offered 
in  the  U.S.  and  Canada.  This  is  the  second  book  published  by  Prison  Legal  News  Publishing. 
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The  Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition,  is  an  indispensable  guide  for  pris- 
oner litigants  and  prisoner  advocates  seeking  to  understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to 
protect  those  rights.  Clear,  comprehensive,  practical  advice  provides  prisoners  with  everything  they  need  to  know 
about  conditions  of  confinement,  civil  liberties  in  prison,  procedural  due  process,  the  legal  system,  howto  actually 
litigate,  conducting  effective  legal  research  and  writing  legal  documents.  It  is  a roadmap  on  how  to  win  lawsuits. 
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California:  On  May  13,  2015,  attor- 
neys for  Carlos  Carasquilla  and  his  wife 
filed  a 115  million  lawsuit  against  Tulare 
County  alleging  that  guards  opened  a cell 
door  to  allow  and  encourage  Carasquilla’s 
fellow  prisoners  to  viciously  beat  him. 
Carasquilla  had  been  jailed  on  a warrant 
for  inappropriate  contact  with  a minor  - an 
offense  that  happened  12  years  earlier  and 
was  only  brought  to  light  when  the  accuser 
was  in  her  late  20s.  Guards  made  it  known 
that  Carasquilla  was  a “child  molester,”  and 
16  other  prisoners  attacked  him  on  July  20, 
2014.  He  received  only  minimal  medical 
care  at  the  jail  after  the  beating,  and  later 
had  to  undergo  surgery  for  facial  fractures. 

California:  Unsanitary  conditions  at 
the  California  Rehabilitation  Center  in 
Norco,  from  leaky  pipes  and  rodent  drop- 
pings to  lack  of  hot  water  and  improper 
food  storage,  were  disclosed  in  a report 
obtained  by  Reuters  news  service  on  May 
13, 2015.  The  109-page  report  was  part  of 
a regular  review  of  the  87-year-old-facility. 
State  Senator  Loni  Hancock  called  for  the 
closure  of  the  prison,  stating,  “The  report 
is  shocking,  talking  about  rats  and  cock- 
roaches and  standing  water,  wastewater  not 
draining.”  CDCR  spokeswoman  Deborah 
Hoffman  said  that  closing  the  prison  was 
not  an  option  because  moving  the  prisoners 
to  other  facilities  would  violate  a federal 
court  order  which  disallows  overcrowding. 

California:  On  May  18,  2015,  nearly 
nine  months  after  an  earthquake  damaged 
parts  of  the  Napa  County  Jail,  forcing  the 
relocation  of  dozens  of  prisoners,  county 
officials  announced  that  the  jail  would  not 
reopen  until  about  mid-2016.  “The  safety  of 
our  staff  and  inmates  has  always  been  and 
remains  our  top  priority,”  said  Lenard  Vare, 
director  of  corrections.  “Non-structural 
damage  sustained  from  the  earthquake  has 
created  safety  concerns  and  requires  the 
movement  of  inmates  from  certain  areas 
of  the  facility  in  order  for  the  county  to 
properly  assess  necessary  repairs.” 

Colorado:  In  July  2015,  a judge  quietly 
dismissed  murder  charges  against  prisoner 
Aaron  Bernal  after  deciding  that  the  state’s 
“Make  My  Day”  law  applies  to  occupants 
of  a prison  cell.  Late  last  year  another  judge 
reached  the  same  conclusion  in  the  case 
of  Bernal’s  co-defendant,  Antero  Alaniz. 
Bernal  and  Alaniz  killed  fellow  prisoner 
Cleveland  Flood  at  the  Sterling  Correc- 
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tional  Facility,  stabbing  him  90  times  after 
Flood  entered  their  unlocked  cell  with  bad 
intentions.  Prosecutors  openly  worried  that 
prisoners  could  use  the  law  as  a defense  if 
they  were  to  kill  a guard  inside  a prison  cell 
- which  the  law  now  considers  a “domicile.” 

Costa  Rica:  The  term  “jailbird”  took  on 
a new  meaning  after  authorities  discovered 
a pigeon  that  had  been  trained  by  prisoners 
to  fly  drugs  over  the  fence  at  a Costa  Rican 
correctional  facility.  When  guards  found 
the  bird  in  August  2015,  it  was  carrying  14 
grams  of  marijuana  and  14  grams  of  cocaine 
in  a bird-sized  fanny  pack.  This  particular 
feathered  friend’s  life  of  crime  has  come  to 
an  end,  however,  as  it  is  now  being  cared 
for  at  a local  animal  shelter. 

Florida:  A convicted  felon  was  able 
to  conceal  his  criminal  record  and  identity 
for  17  years  as  he  worked  as  a constable 
in  Tennessee,  then  operated  a prisoner 
transportation  company  known  as  United 
States  Prisoner  Extradition  Service  and 
Interstate  Criminal  Extraditions,  all  while 
on  probation.  Walter  John  Cassidy,  54, 
was  so  deeply  embedded  in  his  alias  that 
prosecutors  indicted  him  under  his  ficti- 
tious name  of  William  James  Cassidy.  He 
was  sentenced  on  May  4, 2015  to  12  years 
in  federal  prison  on  wire  fraud  charges,  for 
operating  his  transport  business  under  false 
pretenses.  He  was  also  accused  of  trading 
drugs  and  alcohol  for  sex  with  some  of  the 
female  prisoners  he  transported. 

Georgia:  OnMay4,2015,theNAACP 
of  Columbus  released  video  of  the  July  2013 
beating  of  diabetic  prisoner  Christopher 
Russell  at  the  Muscogee  County  Jail.  After 
Russell  complained  about  not  receiving 
his  diabetic  meals  and  snacks  on  time,  two 
guards  jumped  him  in  an  elevator,  then  11 
other  guards  joined  in.  Ironically,  Russell  was 
jailed  on  a probation  hold  despite  the  fact 
that  his  case  had  been  dismissed  two  weeks 
prior  to  the  beating  incident.  The  NAACP 
called  for  the  arrest  and  firing  of  the  guard 
who  instigated  the  attack,  Deputy  Anthony 
Ermi.  Sheriff  John  Darr  said  that  while  Ermi 
had  “acted  unprofessionally,”he  shouldn’t  be 
fired.  Another  deputy  involved  in  the  beat- 
ing, Anthony  Merritt,  was  terminated. 

Georgia:  Capt.  Danieljohnson  and  Sgt. 
Shauntsey  Kitchens  were  arrested  on  May  6, 
2015,  accused  of  having  sex  with  female  pris- 
oners at  the  Emanuel- Swainsboro  Women’s 
Facility.  Georgia  Corrections  Commissioner 


Homer  Bryson  told  reporters  that  an  investi- 
gation had  confirmed  10  victims,  most  from 
metro  Atlanta.  Johnson,  whom  Bryson  said 
was  the  prison’s  highest-ranking  uniformed 
officer,  faces  nearly  a dozen  counts  of  sexual 
assault;  Kitchens  faces  two. 

Idaho:  Shauna  Lynn  Kelly  turned  her- 
self in  and  was  booked  into  the  Ada  County 
jail  on  August  17, 2015  after  a warrant  was 
issued  for  her  arrest.  The  former  medical 
assistant  at  the  Idaho  State  Correctional 
Institution  is  accused  of  having  a sexual 
relationship  with  a prisoner  in  2014.  She 
was  charged  with  a single  felony  count  of 
sexual  contact  with  an  inmate,  and  faces  up 
to  life  in  prison  if  convicted. 

Illinois:  On  May  4,  2015,  Adolfo 
Davis, 38, became  the  first  Illinois  prisoner 
convicted  and  sentenced  as  a juvenile  to  life 
in  prison  without  the  possibility  of  parole  to 
be  resentenced  since  the  Supreme  Court’s 
landmark  decision  to  ban  juvenile  LWOP 
sentences.  Judge  Angela  Petrone  said  Davis’ 
original  sentence  was  the  correct  one  and 
reaffirmed  his  LWOP  sentence.  She  posited 
that  he  had  grown  into  a dangerous  and 
violent  adult  from  a boy  who  took  part  in  a 
double  murder.  Davis,  initially  sentenced  at 
14,  is  one  of  about  80  state  prisoners  who 
qualify  for  resentencing  hearings. 

Illinois:  Between  7 a.m.  on  May  2, 
2015  and  7 a.m.  on  May  3, 2015, 637  Cook 
County  jail  guards  called  out  sick  with 
what  officials  suspected  was  the  “Pacquiao- 
Mayweather  flu”  - or  was  it  the  “Kentucky 
Derby  flu”?  “There  was  a historic  sporting 
event  taking  place  at  the  same  time.  It 
certainly  raises  that  question,”  said  Cara 
Smith,  executive  director  of  the  jail.  The  sick 
call-outs  were  more  than  double  the  total 
from  other  recent  weekends  and,  according 
to  Smith,  would  result  in  a “monster”  over- 
time bill.  The  last  major  spike  in  sick  calls 
for  Cook  County  jailers  occurred  over  the 
February  1,2015  weekend,  which  featured 
both  the  Super  Bowl  and  a blizzard.  More 
than  950  guards  called  out  sick  at  that  time. 

Kansas:  On  April  27,  2015,  Koch 
Industries,  Inc.  announced  its  intention  to 
stop  asking  job  applicants  if  they  have  ever 
been  convicted  of  a crime.  The  $115  billion 
corporation  joins  Wal-Mart, Target,  Home 
Depot  and  Bed  Bath  & Beyond  with  its 
decision  to  “ban  the  box.”  This  move  fits 
into  the  billionaire  Koch  brothers’  larger 
push  toward  certain  types  of  criminal  justice 
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reform.  Koch  Industries’  general  counsel 
Mark  Holden  said  in  a statement  that  the 
company  believes  it  “shouldn’t  be  rejecting 
people  at  the  very  start  of  the  hiring  process 
who  may  otherwise  be  capable  and  quali- 
fied, and  want  an  opportunity  to  work  hard.” 

Louisiana:  Corrections  Corporation 
of  America  (CCA),  the  world’s  largest  for- 
profit  prison  operator,  alerted  the  Louisiana 
Workforce  Commission  on  May  5,  2015 
that  252  permanent  employee  layoffs  would 
be  forthcoming  as  CCA  was  no  longer  able 
to  fulfill  its  contract  to  operate  the  Winn 
Correctional  Center.  The  state  Department 
of  Public  Safety  transitioned  management 
of  the  1,576-bed  facility  to  another  private 
company,  LaSalle  Corrections. 

Louisiana:  “I  couldn’t  do  nothing  but 
scream,”  recalled  Marcus  Robicheaux  as  he 
described  the  horrific  attack  he  endured 
at  the  Iberia  Parish  Jail.  Robicheaux  was 
singled  out  during  a contraband  sweep  as 
he  stood  with  his  nose  against  the  wall  and 
his  hands  on  his  head  in  a rec  yard.  Sud- 
denly deputy  David  Prejean  jerked  him 
from  the  wall  and  threw  him  to  the  ground. 
Prejean’s  dog  then  attacked  Robicheaux  and 
the  deputy  joined  in,  kicking  and  stomping 
him.  Video  released  to  the  public  on  April 
30,  2015  disputed  Prejean’s  written  report 
concerning  the  incident,  triggering  an  FBI 
investigation  into  abuse  at  the  jail. 

Maryland:  In  2012,  Ronald  Ham- 
mond appeared  before  District  Judge 
Askew  Gatewood  in  a Baltimore  courtroom 
to  face  a minor  marijuana  possession  charge. 
Judge  Gatewood  told  prosecutors  that  “5.9 
grams  won’t  roll  you  a decent  joint,”  and 
suggested  that  Hammond  enter  a guilty 
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plea  and  pay  a fine.  That  plea,  made  without 
an  attorney’s  advice,  led  to  a 20-year  prison 
term  after  Hammond  was  informed  that  his 
plea  violated  the  probation  terms  of  a prior 
conviction,  and  his  suspended  sentence  was 
reinstated.  On  June  3, 2015, however,  Ham- 
mond won  an  appeal  to  vacate  his  plea  on 
the  marijuana  charge,  opening  the  door  for 
his  possible  release  from  prison. 

Massachusetts:  On  May  25,  2015, 
Boston’s  local  CBS  news  affiliate  reported  on 
a unique  program  at  the  Western  Massachu- 
setts Correctional  Addiction  Center.  Sheriff 
Michael  Ashe,  Jr.  requires  prisoners  at  the 
minimum-security  substance  abuse  treatment 
facility  to  wear  a shirt  and  tie  from  8 a.m.  to 
3 p.m.,  Monday  through  Friday.  Although 
the  prisoners  took  some  time  to  adjust  to 
the  new  rules,  both  jail  administrators  and 
the  prisoners  themselves  have  seen  positive 
results.  “It  makes  you  feel  more  successful,” 
said  a 29-year-old  prisoner  named  Andres. 
“Or  like  you’re  working  toward  it,  you  know?” 
Jail  officials  noted  that  the  program  works  as 
a counterpoint  to  policies  designed  to  humili- 
ate prisoners,  citing  as  an  example  the  pink 
underwear  policy  at  Sheriff  Joe  Arpaio’s  jails 
in  Maricopa  County,  Arizona. 

Michigan:  According  to  a lawsuit  filed 
in  April  2015,  prisoner  Aaron  Henderson 
wrote  in  his  own  blood  on  an  Allegan 
County  Jail  wall  because  he  “feared  for  his 
life,  fearing  he  was  going  to  die  in  that  jail, 
and  hoped  to  leave  traces  of  his  own  DNA 
so  he  could  be  tracked.”  Henderson  was  be- 
ing forcibly  disrobed  by  guard  Jacob  Keola 
Kapanui,who  kneed  him  twice  in  the  head 
and  smashed  his  face  against  a wall.  The 
impact  broke  several  of  Henderson’s  facial 
bones,  but  he  was  left  without  treatment 
for  hours.  The  incident  was  captured  on 
surveillance  video  and  is  being  investigated 
by  an  outside  agency,  the  Berrien  County 
Sheriff’s  Department. 

Michigan:  On  March  7,  2015,  the 
Midland  County  Sheriff’s  Office  an- 
nounced that  it  had  entered  into  a contract 
with  LexisNexis  to  provide  a digital 
computer-assisted  law  library  using  three 
computers  at  the  county  jail.  Sheriff  Scott 
Stephenson  explained,  “Typically  we  get 
a few  different  grievances  a week  that  we 
don’t  have  a law  library.  That  takes  up  time 
and  costs  money.”The  LexisNexis  contract 
passed  unanimously  at  a board  of  commis- 
sioner’s meeting;  the  monthly  fee  will  be 
$425  during  the  first  year  and  $437.75  the 
second  year  - a small  price  to  pay  to  ensure 


that  prisoners  can  exercise  their  constitu- 
tional right  of  access  to  the  courts. 

Michigan:  Former  Oakland  County 
sheriff’s  deputy  Garry  Jackson  was  sen- 
tenced on  February  13, 2015  to  86  months 
to  15  years  in  prison  for  the  forcible  sexual 
assault  of  a female  prisoner  at  the  county 
jail.  The  victim  had  died  of  a drug  over- 
dose in  August  2014,  but  her  family  was 
in  attendance  at  Jackson’s  sentencing.  Her 
father  made  a statement  during  the  hear- 
ing, saying,  “what  hurts  the  most  is  [she] 
was  assaulted  in  a place  where  she  should 
have  been  most  protected,  and  by  a guard 
named  Garry  Jackson  who  was  supposed  to 
be  upholding  the  law.” 

Minnesota:  PLN  previously  reported 
on  the  from-behind-bars  tax  fraud  scheme 
conducted  by  prisoners  Tanka  James  Tet- 
zlaff  and  Tony  Terrell  Robinson  at  the 
Faribault  Correctional  Facility.  [See:  PLN, 
May 2015, p.63, Dec. 2014, p.46] . Both  men 
have  now  been  sentenced  for  their  roles  in 
the  fraud.  Tetzlaff,  40,  was  sentenced  on 
April  29, 2015  to  an  additional  88  months 
in  federal  prison,  while  Robinson  received 
an  84-month  sentence  on  January  20, 
2015.  Three  co-conspirators,  who  were  not 
incarcerated  at  the  time  of  the  fraudulent 
scheme,  have  pleaded  guilty. 

Missouri:  On  September  1,2015,  Jeff 
Mizanskey  was  released  from  prison  after 
serving  20  years  of  a life-without-parole 
sentence  for  a marijuana-related  offense. 
Mizanskey,  61,  was  the  only  Missouri  pris- 
oner serving  such  a sentence.  After  years  of 
lobbying  by  his  family  and  drug  war  activ- 
ists, which  included  a petition  campaign 
that  reached  nearly  400,000  signatures, 
Governor  Jay  Nixon  announced  in  May 
2015  that  he  would  commute  Mizanskey ’s 
sentence,  making  him  eligible  for  parole. 
Mizanskey ’s  LWOP  sentence  as  a non- 
violent offender  was  not  unique;  a recent 
report  issued  by  the  ACLU  estimates  that 
3,278  people  nationwide  are  serving  life  for 
non-violent  crimes. 

Nebraska:  Michael  Weichman,  a 
former  maintenance  worker  at  the  state 
women’s  prison  in  York,  was  sentenced 
on  April  27,  2015  to  one-to-two  years 
in  prison  with  credit  for  four  days  time 
served,  for  sexually  assaulting  a prisoner 
while  employed  at  the  facility.  Weichman, 
47,  resigned  last  year  after  another  prisoner 
notified  officials  of  the  sexual  misconduct; 
he  had  described  his  relationship  with  the 
38-year-old  prisoner  as  “playful”  but  not 
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sexual.  He  has  since  appealed  his  sentence. 

Nebraska:  On  May  10,  2015,  an 
estimated  100-200  prisoners  at  the  maxi- 
mum-security  Tecumseh  State  Correctional 
Institution  took  control  of  a death  row  unit, 
setting  fires  and  assaulting  two  guards.  One 
prisoner  was  shot  in  the  leg  and  another 
was  injured  by  a rubber  projectile. The  next 
day,  as  prison  officials  regained  control  of 
the  facility,  two  prisoners  - Donald  Peacock 
and  Shon  Collins  - were  found  dead.  The 
Nebraska  State  Patrol  is  investigating  the 
incident. 

Nevada:  Until  about  a year  ago, 
newly-released  prisoners  from  the  Nevada 
Department  of  Corrections  were  able  to 
obtain  driver’s  licenses  by  simply  presenting 
their  DOC  ID  and  expired  license  to  the 
DMV.  But  on  May  23,  2015,  the  Nevada 
Appeal  reported  that  a glitch  in  the  rules  had 
put  an  end  to  that  practice.  Under  current 
DMV  rules,  former  prisoners  must  now 
present  all  of  the  same  documents  required 
under  the  Real  ID  Act,  unless  their  driver’s 
license  is  still  active.  Religious  leaders,  court 
officials,  DMV  officials  and  the  DOC  have 
all  agreed  to  work  together  on  a solution  to 
ease  re-entry  for  affected  former  prisoners. 

New  Mexico:  A Bernalillo  County 
Juvenile  Detention  Center  guard  was  ar- 
rested on  May  6,  2015,  accused  of  child 
abuse,  contributing  to  the  delinquency 
of  a minor  and  conspiracy.  According  to 
detectives,  Rachael  DeSantiago  promised  a 
juvenile  offender  “something  in  return”  for 
attacking  another  girl  in  a detention  facility 
bathroom  that  DeSantiago  was  supposed  to 
be  watching.  The  conspiring  juvenile  said 


she  hit  the  other  girl  at  least  15  times  in 
the  head  and  face.  An  internal  investigation 
was  opened  and  DeSantiago  was  placed  on 
administrative  leave. 

New  Mexico:  On  April  17, 2015,  eigh- 
teen current  and  former  prisoners  at  the  San 
Juan  County  Adult  Detention  Center  filed  a 
lawsuit  against  the  jail  and  healthcare  providers 
San  Juan  Regional  Medical  Center  and  Cor- 
rectional Healthcare  Companies,  Inc. , alleging 
“severe  and  deliberate  indifference”  to  their 
medical  needs  that  resulted  in  pain,  physical 
injury  and  impairment.  The  suit,  which  could 
become  a class-action  if  more  prisoners  come 
forward  with  similar  claims,  seeks  monetary 
damages  as  well  as  court-ordered  changes  in 
the  jail’s  policies  and  procedures,  supervision 
and  training,  and  contractual  payments  for 
medical  services.  Correctional  Healthcare 
Companies  has  been  acquired  by  Correct 
Care  Solutions,  a Tennessee-based  company 
that  provides  medical  services  to  detention 
facilities  in  37  states. 

New  York:  Ooops!  Tompkins  County 
jail  prisoner  Alanson  D.  Burlingame  told 
authorities  that  a mistake  was  made  when 
he  accidentally  had  marijuana  mailed  to 
him  at  the  jail.  He  said  he  had  intended  to 
have  the  package  of  contraband  sent  to  him 
after  he  was  transferred  to  the  state  prison 
system,  instead.  It’s  not  clear  who  sent  the 
package  to  Burlingame,  but  he  was  charged 
with  second-degree  promoting  prison  con- 
traband and  arraigned  on  August  4, 2015. 

New  York:  In  April  2015,  prisoner  Jo- 
seph Williams  sued  the  Onondaga  County 
j ail  for  violations  of  the  Americans  with  Dis- 
abilities Act.  Williams,  who  is  deaf,  claims 


that  the  lack  of  sign  language  interpreters  at 
the  facility  prevented  him  from  participating 
in  important  educational  and  rehabilitative 
programs.  His  suit  also  seeks  more  access  to 
a TTY  phone  so  he  can  contact  his  lawyer, 
who  said  Williams’lack  of  phone  privileges 
was  “tantamount  to  denying  him  his  consti- 
tutional right  to  counsel.” 

New  York:  On  May  8, 2015,  Rodney 
Calloway,  26,  was  stabbed  to  death  by  an- 
other prisoner,  Michael  Head,  during  a fight 
at  the  Attica  Correctional  Facility.  Prison 
officials  believe  that  Calloway  expected 
trouble  on  the  yard;  a small,  sharp  weapon 
was  found  in  his  mouth  after  his  death. 
Officials  at  both  the  Attica  prison  and  the 
New  York  State  Department  of  Corrections 
and  Community  Supervision  declined  to 
comment  on  the  incident,  only  confirming 
that  Calloway  had  died. 

New  Zealand:  Corrections  Minister 
Sam  Lotu-Iiga  is  welcoming  a decision 
by  British  prison  operator  Serco  to  install 
phones  and  computers  in  every  standard  cell 
in  its  new  South  Auckland  prison  at  Wiri, 
which  opened  on  May  8, 2015. The  phones 
will  be  used  for  pre-arranged  family  calls 
and  counseling  appointments,  but  cannot 
accept  incoming  calls.  The  computers  will 
be  used  by  prisoners  to  manage  their  family 
visits,  book  appointments  and  order  food, 
and  to  take  advantage  of  educational  op- 
portunities. Serco  Asia-Pacific  operations 
manager  Scott  McNairn  said  the  technol- 
ogy was  part  of  a “responsible  prisoner” 
approach,  aimed  at  giving  offenders  the 
education  and  skills  they  require  to  get  jobs, 
homes,  a driver’s  license  and  other  things 
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they  need  to  live  a law-abiding  life  follow- 
ing their  release. 

Ohio:  On  May  4,  2015,  Jeffrey  Paul 
Ingram,  28,  and  his  wife  Roseanne  filed 
a civil  rights  lawsuit  claiming  Mahon- 
ing County  jail  officials  failed  to  protect 
him  from  a suicide  attempt.  Jeffrey  tried 
to  commit  suicide  in  November  2014  by 
hanging  himself  with  a bed  sheet;  he  was 
rescued  and  placed  on  suicide  watch,  but 
released  the  next  day  into  the  jail’s  general 
population.  Six  days  later  he  again  tried  to 
harm  himself  by  jumping  from  the  top  tier 
of  a pod  to  the  floor  below.  He  suffered  a 
catastrophic  injury  and  paralysis.  The  suit 
claims  that  Jeffrey  was  seen  leaning  against 
the  railing  of  the  top  tier,  but  jail  staff  failed 
to  stop  his  suicide  attempt. 

Pennsylvania:  An  attorney  for  the 
family  of  a woman  murdered  by  an  escapee 
from  the  Armstrong  County  jail  has  hired 
a private  investigator  to  look  into  security 
lapses  which  allowed  prisoner  Robert  Criss- 
man  to  simply  walk  away  from  the  facility 
on  the  morning  of  July  30, 2015.  According 
to  statements  obtained  by  the  investigator, 
Crissman  and  two  other  prisoners  were 
assigned  to  deliver  breakfast  trays  as  part 
of  a trustee  program  and  were  doing  so 
unsupervised.  Shortly  after  he  absconded, 
Crissman  went  to  the  home  of  a friend 


where  he  beat  and  strangled  55-year-old 
Tammy  Long  to  death  before  leading  police 
on  a chase.  Crissman,  who  was  in  jail  for 
nonviolent  offenses,  is  now  charged  with 
murder  as  well  as  theft  of  a gun,  two  trucks 
and  a TV  set,  plus  aggravated  assault  on  a 
police  officer. 

Pennsylvania:  Federal  officials  con- 
firmed on  August  18,2015  that  three  staff 
members  were  stabbed  by  a prisoner  at  the 
U.S.  Penitentiary  Canaan.  Investigators  said 
the  prisoner  used  a homemade  weapon  to 
attack  an  employee  in  the  dining  hall,  and 
two  other  guards  were  stabbed  after  they 
stepped  in  to  assist.  All  three  were  treated 
and  released  from  a hospital.  The  FBI  is 
investigating  the  incident  and  the  facility 
was  placed  on  limited  operations  status 
pending  an  internal  review. 

Russia:  A May  6,  2015  riot  that  oc- 
curred at  a facility  for  prisoners  suffering 
from  tuberculosis  left  one  prisoner  dead 
and  fifteen  others  injured,  eight  seriously. 
During  the  uprising  about  100  prisoners 
set  fires,  smashed  security  cameras,  broke 
furniture  and  attacked  other  prisoners. 
A website  that  reports  on  prison  abuses, 
Mediazona,  said  sick  prisoners  were  being 
forced  to  work  up  to  12  hours  a day.  A state- 
appointed  rights  commission  was  quoted 
as  saying  the  prisoners  had  complained  in 
the  past  about  “unlawful”  actions  by  prison 
authorities. 

Tennessee:  Every  fire  unit  in  the  city 


of  Manchester  was  dispatched  to  quell 
an  intentionally-set  blaze  that  forced  the 
evacuation  of  the  old  Coffee  County  jail  on 
May  12, 2015.  No  one  was  injured,  but  the 
resulting  damage  left  the  facility  uninhabit- 
able. Female  prisoners  were  relocated  to  a 
newjail  about  three  miles  away. The  fire  was 
reportedly  started  because  prisoners  were 
upset  with  the  ongoing  jail-move  process. 

Texas:  Two  prisoners  and  a former 
pharmacy  technician  at  the  Federal  Cor- 
rectional Institution  in  Bastrop  pleaded 
guilty  to  their  roles  in  a bribery  scheme, 
according  to  a statement  issued  by  U.S. 
Attorney  Richard  L.  Durbin,  Jr.  on  May 
7, 2015.  Eric  Renaldo  Telles,  the  ex-prison 
worker,  entered  a guilty  plea  to  one  count 
of  receipt  of  a bribe  by  a public  official, 
and  prisoners  Shanon  E.  Frank  and  Mat- 
theu  Ellis  Jones  each  pleaded  guilty  to  one 
count  of  conspiracy  to  bribe  a public  offi- 
cial. According  to  court  records,  Frank  and 
Jones  paid  as  much  as  12,000  for  Telles  to 
smuggle  contraband  - including  watches, 
nutritional  supplements  and  muscle  shirts  - 
into  the  prison  over  an  eight-month  period. 

Texas:  On  August  20,  2015,  surveil- 
lance video  was  publicly  released  which 
showed  the  vicious  beating  of  a college 
student  by  a Washington  County  jail  guard. 
Gregory  Webb  had  been  booked  into  the 
jail  after  he  was  found  in  possession  of 
marijuana  during  a traffic  stop,  and  got 
into  a verbal  confrontation  with  Deputy 
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Christopher  Kulow.  Webb  was  placed  in  a 
restraint  chair  by  Kulow  and  another  guard; 
Kulow  was  videotaped  kicking  the  chair  on 
its  side,  getting  on  top  ofWebb  and  punch- 
ing him  in  the  face.  Kulow  admitted  that  he 
thought  the  video  camera  was  broken  when 
the  assault  took  place.  He  was  found  guilty 
of  official  oppression  for  violating  Webb’s 
civil  rights  and  sentenced  on  October  1, 
2015  to  one  year  in  jail. 

Texas:  Guards  Fernando  Robles  and 
Rolando  Castro  were  fired  in  April  2014 
for  allegedly  beating  a prisoner  at  the  El 
Paso  County  Jail  Annex.  On  April  21, 2015, 
an  arbitration  hearing  gave  the  men  their 
jobs  back,  plus  back  pay  for  the  year  they 
were  out  of  work.  The  former  guards  were 
represented  by  an  attorney  from  the  Com- 
bined Law  Enforcement  Associations  of 
Texas  (CLEAT)  union,  who  was  able  to  cast 
doubt  on  the  validity  of  a polygraph  exam 
used  as  justification  for  the  firings.  The  El 


Paso  District  Attorney’s  office  dropped  all 
charges  against  Robles  and  Castro  shortly 
before  the  arbitration  decision. 

United  States:  The  Society  of  Profes- 
sional Journalists  announced  on  April  23, 
2015  that  its  Sigma  Delta  Chi  Award  for 
digital  video  had  been  won  by  the  Center 
for  Public  Integrity’s  documentary  film 
“Time  is  Money.”  As  part  of  the  Profit- 
ing from  Prisoners  series,  the  23-minute 
documentary  revealed  how  a growing  web 
of  prison  bankers,  private  vendors  and 
corrections  agencies  profit  off  prisoners  by 
shifting  costs  to  prisoners’  families.  Dat- 
ing back  to  1932,  the  Sigma  Delta  Chi 
Awards  honor  significant  contributions  to 
journalism. 

Utah:  In  2013  at  the  Purgatory  Correc- 
tional Facility,  three  female  prisoners  were 
threatened  with  “hell”  in  jail  if  they  refused 
the  sexual  advances  of  former  guard  Steven 
Garrett  Thayer.  Thayer  was  sentenced  to  90 


days  in  jail  for  custodial  sexual  misconduct 
in  early  April  2015,  and  a lawsuit  was  filed 
by  the  prisoners  he  had  abused.  The  suit 
alleges  that  “Thayer’s  threats  and  coercion 
were  malicious  and  sadistic,  and  served  no 
penological  purpose,  but  merely  the  satis- 
faction of  his  own  sexual  and  emotional 
gratification.”  Sheriff  Cory  Pulsipher  and 
Washington  County  are  named  as  de- 
fendants in  the  lawsuit.  PLN  previously 
reported  Thayer’s  firing.  [See:  PLN,  Sept. 
2014,  p.56]. 

Virginia:  Corruption  at  Virginia’s 
only  privately-operated  prison,  the  GEO 
Group’s  Lawrenceville  Correctional  Center, 
has  resulted  in  indictments  against  13  cur- 
rent and  former  law  enforcement  officers  for 
their  involvement  in  a large-scale  interstate 
cocaine  and  heroin  distribution  opera- 
tion that  authorities  announced  on  April 
30,  2015  was  actually  an  FBI  sting.  Two 
GEO  guards,  Lann  Clanton  and  Alphonso 
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News  In  Brief  (cont.) 


Ponton,  were  suspended  without  pay.  Pros- 
ecutors said  the  defendants  transported  fake 
drugs  along  the  1-95  corridor;  the  indict- 
ments were  issued  out  of  North  Carolina. 

Washington:  An  unnamed  Franklin 
County  woman  filed  suit  on  May  10,2015 
against  the  county  for  failing  to  protect  her 
from  a predatory  guard,  Justin  T.  Husom, 
who  raped  her  while  she  was  in  custody  at 
the  Franklin  County  jail.  “Rumors  of  Mr. 


Husom’s  sexual  misconduct  were  rampant 
throughout  the  jail,  but  jail  supervisors 
failed  to  take  adequate  steps  to  protect  [the 
woman]  from  Mr.  Husom’s  repeated  sexual 
assaults,”  said  attorney  Jeff  Kreutz.  The  vic- 
tim had  previously  filed  a 11.5  million  claim 
with  the  county  that  went  unanswered. 
“This  is  the  next  step  in  trying  to  right  the 
wrong  that  was  done  to  our  client,”  Kreutz 
stated.  Previously,  PLN  reported  Husom’s 
arrest,  conviction  and  sentencing.  [See: 

PLN,  Jan.  2015,  p.56], 

Washington:  On  August  20,2015,  of- 


ficials at  the  Spokane  Countyjail  confirmed 
that  the  FBI  was  investigating  a possible 
escape  attempt  by  prisoner  James  Henrick- 
son.  Jail  staff  had  noticed  a 100-foot  bed 
sheet  rope  dangling  from  a broken  fifth- 
floor  cell  window,  and  placed  the  facility  on 
lockdown.  Henrickson  and  another  federal 
prisoner  were  moved  from  the  cell  and 
questioned,  but  it  was  unclear  whether  one 
or  both  were  involved.  Prosecutors  allege 
that  Henrickson  had  on  multiple  occasions 
tried  to  recruit  other  prisoners  to  assist  in 
an  escape  attempt. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur. Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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3.  The  Habeas  Citebook  (a  $49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
The  New  Press,  303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein 
takes  an  intimate  look  at  the  effects  incarceration  has  on 
imprisoned  parents  and  their  children.  2016  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies  informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Haulers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018 

The  Best  500+  Non  Profit  Organizations  for  Prisoners  and  Their 
Families,  3rd  edition  (2015),  142  pages.  $17.99.  The  only  up-to-date  com- 
prehensive book  of  non-profit  organizations  specifically  for  prisoners  and 
their  families.  Cross  referenced  by  state,  organization  name 
and  subject  area.  Find  what  you  want  fast!  2020  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases,  includes  medications  to  avoid,  what  diet  to  follow  P 
and  exercises  to  perform,  plus  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not  I 
specifically  related  to  prisoners.  1079  I I | 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  H 
prosecution  and  adjudication.  1090  |__| 


Our  Bodies,  Ourselves,  by  The  Boston  Women’s  Health  Book  Collective, 
925  pages.  $26.00.  This  book  about  women’s  health  and  sexuality  has  been 
called  “America’s  best-selling  book  on  all  aspects  of  women’s  I- 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__[ 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  setdement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355 
pages.  $49.95.  By  the  co-author  of  the  Prisoners’  Self-Help  Litigation  Manual, 
this  book  provides  detailed  information  about  prisoners’  rights  in  discipli- 
nary hearings  and  how  to  enforce  those  rights  in  court.  Includes  state-by- 
state  case  law  on  prison  disciplinary  issues.  This  is  the  third 
book  published  by  PLN  Publishing.  |__| 
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